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TO THE 
RIGHT HONOURABLE 


| Sir Nathan Mbit, Kn. 


LORD -/ KEEPER 


Of ThE 


Great Seal 
E NGLAN D, 


One of the LORDS of Her MAJESTY 's moſt Honourable 
PRIVY-COUNCIL, Se. 


My Lord, 


HE Author and Subje&, here Pre- 
| ſehted to Your Lordſhip, have, in 
Themſelves, the beſt of Claims to 


ſo Great a Protection: For, neither can He, 
. whoſe known Capacity, Induſtry and In- 
tegrity, render d Him the Ornament of His 
own Profeſſion, and of His Prince's Council, 
apply Himſelf with more Succeſs, than to 
One, who has riſen, by the ſame Steps, to a 
Nobler Eminence of Honour and Employ- 
ment ; nor ought any other, than the Guar- 
dian and Diſpenſer of Publick Equity, be 
Acknowledg d as the Patron of the Law of 
Nature and Nations. But the Ambition of 
this Addreſs was alike needful, in m—_ 
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: The F Epiſtle 2 
of the Tranſlators; as an Occaſion of ac- 


knowledging the Influence ch, they 
from Four Fordthips WONG Wh 5 
both to their Function and their Studies: 
Your Lordſhip eſteeming it no leſs worthy 
a Part of Your Character and Office, to 
Support the moſt Primitive Church, and 
the moſt Regular Univerſities; than to 
Preſide over the Juſtice of the Wiſeſt State, 
or to Dire& the * of the Happieſt 
Reign. I am, 


With all Duty and Reſped, 755 


Your Lordſbips moſt Obliged 


Y Humble Servant, 


BASIL KENNETT. 
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THE 


PREFACE. 


1 T is a Dilemma frequently urged againſt Verſions of this kind, 


— —— OO — — — ñ — — 


that when a Subjeft lies remote from Vulgar Con/ideration, 
Perſons of Learning will purſue the Knowledge of it in the 
Learned Languages, while Others muſi remain equally Stran- 
gers lo it in all. Which yet abates, proportionably, of its Force, ac- 
cording as either the Original Performance has been leſs fortunate 
in Style; or as the Improvements of a Modern Tongue have been 
able to extend themſelves to the abſtruſef Reaſonings, and to ſpeak 
even of Philoſophy with the Advantages of Kloquence. As there is 
a Concurrence, of theſe two Conditions, to juſtify the preſent At- 
tempt ; ſo the ſecond of them, which, thro Perſonal Inability, may 
have been impair d, ſeems yet to be recompenſed, by a peculiar Weight 
and Prevalency in the fir. For the Commendation of our Author's 
Judgment hath ſcarce been more Univerſal, than the Cenſure of his 
Compoſition ; which tho, by All, acknowledg d to be ex preſſiue, yet 
to mot appears ſo difficult and diſcouraging, that they ſometimes 
fancy the Senſe to have broken its way thro the Phraſe, and to have 
left theſe Irregularities, as the Tokens of its Violence. It is 
true, He has not fail d in the very Entrance of His Work, to 
apologize for this Defect of Ornament; but the Plea He offers is, 
what may better excuſe the neceſſary Roughneſs of a Subject, than 
the particular Unhappineſs of a Writer. Another viſible Diſad- 
vantage there was, which call d for Relief. Our c Author having 
publiſb'd the firs} Draught of this great Undertaking in the Tear 
M DCLX, 4th the Title of Elementa Juriſprudentiæ, having alſo 
imploy d the Labour and Colletions of Twelve Tears, in bringing it 
to its preſent Method and Name, was not content to have drawn t0- 
gether all Aſſtances, which were direct and immediate Uſe, from 
the Stores of Morality, Politicks and Law ; but engaged Himſelf in 
a longer and wider Search, running thro' the whole Circle of Philo- 
logical Authors, Ancient and Modern, and diſpoſing, under the 
Heads of His Work, the mo$ remote Examples, and Illuſtrations. 
Hence every Page came to be loaded, not only with numerous Cita- 
tions at large, but with diſorderly Marks of Addition, Reference, 
Compariſon, and the like : as if the Confu/ion of a ſwelling Margin 
bad run over, and diſcharg'd it ſelf upon the Text. Thus the Pe- 
r:vds were frequently digointed, the Argument interrupted or ob- 
fcured, and the greate$ part of the main Body thrown into the diſ- 
agreeable Figure of a Common-Place. 
65) Some 


Tue PR E FACE. 


Some Endeavours have been here applied towards the leſſening 
of both theſe Imperfections. In reſpect of Style, it is hoped, that the 
Mettal, how rude ſoever and incapable of being poliſb d to exact 
Beauty, yet after a ſecond meliing, may appear leſs deform'd, and 
may paſs into more General Uſe. But tis beyond Doubt, that the 
other Inequality has been farther rectiſied, by our caſing under 
the Page the needleſs and miſ-ſhapen maſs of Foreign Supplies 
which it might have been no unpardonable boldneſs utterly to have 
pared away ; but that Te ought to be cautious of practiſing upon 
an Author, and to take care, leaſt by cutting off an Excreſcency, 
We ſhould endanger the Life of a De/1gn. 

Cu/lom has not ſo far prevail d over Decency, as to engage the 
Tranſlators in proclaiming the Juſtice of their Choice, and Merit of 
their Author. Much leſs would they ground his Character on the 
invidious Argument of Compariſon. To contend with the admired 
Names of Grotius, Selden, and the Right Reverend the preſent 
Lord Biſhop of Peterborough, ig what He ought to decline in point 
of Modeſty, if not of Safety. Tet this ſeems to have fallen out to his 
Advantage, that no One of thoſe great Men attempted a compleat 
Body of Moral, or Political Doctrine. The Firſt choſe rather to inſiſt 
n Authorities, taken from the Hiſtorians, Gvilians and Canoniſte, 
than on Philoſophical Deductions, from the Nature of Men, and the 
Reaſons of Things. The Second entred no farther into this Subjef, 
than as the Jewilh In/titutions directed His View. My Lord of Pe- 
terborough, having overthrown the deceitful Fabrick of a late Trea- 
cherous Builder, and ſettled the Science of «Morality, on its truest 
and deepest Foundations, left the Superſirufture to be rais'd by In- 
ferior Hands. Thus, while each had a particular Boundary to his 
own Enquiries, All contributed to the Perfection of our Author's 
Sytem in which, as He ab/tains not from grateful Remembrances 
of theſe, and other Learned Benefadtors, ſo He now teaches the 
Publiſher of this Tranſlation ma gladly to acknowledge the Favour 
and Aſſiſtance of his Friends ; of whem T wo eſpecially, the Reverend 
Mr. Percivale, and the Reverend Mr. Itchiner, by entirely rendring 
the Fifth aud Eighth Books, have, with the ſame Kindneſs, accepted 
a Part in his Burthen, and allow d him a Share in their Reputation 
and Succeſs. | 
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THE 


'2 ONTENT 8. 1 


Nrroduct᷑ ion. 
Human Life govern d and directed 
by Moral Entities. 
3. Moral Entities, what ; 
their Cauſes and End. 
4+ T he way of producing them by Impoſition: 
T heir Effet? and Operation, and whence 
derived. 
5. The Drvi/ion of Moral Entities. 
8 State, wyoar. 
7. State, Natural and Acceſſory. 
8. Peace and War, bow defined and divided. 
9. Definite, or de terminate, States. 
10. States bearing a reſpect᷑ to Time. 
11. Remarks conc States. 


12. Simple Perſons, bow divided. 


Sect. 1. 


together with 


14. Remarks concerning Noral Perſons. 
15. Fictitious Perſons. 
16. Moral Things. 
+17. The Modes of Morality d:uided. 
18. Titles, 
19. -Power. 
20. Right. 
21. The other Moral Qualities. 
22. Moral Quantities. 
23. Moral Entities, how deftroy'd. 


C HA p. II. 


Of the Certainty of Moral Science. 


Sect. I. OST are wont to deprive Moral 
Science of Demonſtrative Cer. 


tainty. 
2. Demonſtration, bar. 
3. The Principles of Demonſtration. 
4. 4hether Demonſtration be 
that part of «Morality, which treats of 
the Rectitude and Pravity of Fluman 


peculiar to| 


BOOK the Firſt. 


CHAP. I. 
Of the Origine and Variety of Moral Entities. 


13. Compound Perſons, of how many kinds. | 


Sect. r. 


7 AdTions. 
5. The Objettion about the Uncertainty of 
«Moral * Hae 
6. Whether any be good or bad, antece- 
dently to yt; rex mpeſtion 
+. Whether Natural Modeſly y be an Argu- 
ment for the Aﬀfrmative. 


8. Of the Latitude of Moral AFions, tr: 
Ds Quality. 


K 


CH Ap. III. 


of the Underſtanding of Man, as 
concurs to Moral Actions. 


landing. 


us endued with a Natural 
ReRitude in its Zudement of Moral 
Thing: ä 


ö what ; and how divided. 
A Right, and a Prgþable Conſcience. 
T he Rale of a Probable Conſcience. 
Rules about things Profitable on. 
. A Doubrful Conſczence. 
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9. A Scrupulous Conſcrence. 
I 0, [ggorance, what; and of how many 


in 


11. Exxor, bow divided. | 

12. Error cancer ning Things lawful. 

13. Error in Specula tion concerning things 
neceſſary in Practice. 

14. Concerning Things indifferent. 

15. Practical Error. 

16. Error concerning Things evil. 


Gin IV. 


Of theWill of Man, as concur- 
ring to Moral Actions. 


Sect. 4 HE Ads of the Will. 
The Liberty of the Will. ; 
£ The — of the Will a neceſſaty 
Doctrine 


4. The Will how inclin'd ts Good. 
. 1 The 


HE two Faculties of the . 


j 
1 
; 
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5. The Will affected by different Conſtitu- 
tions of Way. 

6. By Habits: 

7. By the Paſſions: 

8. Inte mpetance. 

9. Mixt Aion. 

10. In voluntary, what. 


* . 


n 


Of Moral Actions in general ; 
and of their Application to the 
e Agent, or therr Apineſs to be 
imputed. 


SeR. t. Moral Action, whar. 

2. {ts Matter: 

3. [ts Form; together with the proper No. 
tion of a Moral Cauſe. 

4. Moral Actions, formally cogſider d, are 
always Poſitive Entities. 

5. The Foundation and Reaſon why a thing 

6 


a be imputed, or not. 
. No Imputation of what is done by abſo- 
late Neceſfuy : 

=. Nor of that which proceeds from the meer 

Vegetative Power of Nature : 

8. Nor of Things impoſlible : 

9. Nor of what it done upon Force; (with 

the Caſe of bare Execution: 

10. Or thro Ignorance : | 

11. Vor of Dreams: 

12. Nor of future Evils. 

I;. Smful Afions, though proceeding from 
Habit, are in the bigbeſt manner 
liable to Imputation. 

14. The Acriong of others, how imputed 70 us. 


CHap. VI. 
Of the Rule of Moral Actions, 
or, of Law in general. 


Sect. i. T AW fers from Counſel ; 
And from Covenant; 
And from Right. 
Law, what. 
Obligation, what. | 
What it is to be capable of Obligation. 
T he Per ſon lines ought 10 acknowledge 
4 Superior. 
8. No Man can ſtand obliged to himſelf. 
9. T he Power of impoling Obligations, whence 
der ived. 
10. Not from bare Strength. 
11. Nor from Excellency of Nature only. 
12. Force, _ it _ K N 1 
13. The Legiſlator, and / w 10 
. 4 — — 
14. The Eſſential Parts of a Law. 
15. The Permiſſion of a Law, what. 


ARS Yr- 


16. The Matter, or Subject, of Laws. 
17. Who are properly obliged by any Law. 
18. The Diviſion of Law in general. 


CRKA p. VII. 
Of the Qualities of Moral Actions. 


Sect. 1. Os of e Moral Actions, how di. 
vided. 


on neceſlary ; and lawful, or allow- 
able. 


2. 


it con ſi dt. 

4. A Good Action, that in which all Re- 
guifites concur ; an Evil Aﬀion, that in 
which any one * is wanting. 

5. The Cauſe of Evil by no means 10 be 
ought for in GOD. | 

6. Juſtice dzvided with regard to Perſons, 
and Actions. 

7. Juſtice of Actions, what. 

8. Univerſal ad Particular Zuftice. 

9. Diſtributi ve 7Zauftzce. 

10. Commutative Zuftice. 

11. Grotius's Opinion of Juſtice. 

12. Ariſtotle's Doctrine on the ſame Head. 

13. Hobbes's Notion of Jultice and Injury. 

14. A» Unjuſt Action, what. 


15. Injury, ; 

16. Injury, ſuppoſes deliberate Choice : 5ow 
it differs from Tre ſpaſs. 

17. Volenti non fit injuria : Nothing can be 
an Injury, when the Per ſon is willing 
to recetue it. | 


— 


E 
Of the Quantity of Moral Actions. 


Sect. 1. Bſolute Quantity f Moral Aftions. 
1 A What Intention neceſſary, in Con- 
ſcience: 
3. A bat in Human Law. 
4. A4 Compleat, or Perfect Action, what. 
5. Relative Quantity of Moral Actions. 
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Of the Imputation of Moral 
Actions. | 


Sect. 1. Ctual 7mputation. 
2. Imputation of Favour. 
3. {mputation of Debt. : 
4. What things are capable of being eſfectu- 
ally imputed. 
5. Merit, what. 
6. The Eſſects of Moral Actions, how re- 


vers'd, or diſannui d. 


BOOK 


3. The Good, or Evil of Ations; in what. 


# 
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BOOK II. CHAp. I. 
Ie is not agreeable to the Nature 


ia 


of Man, that he ſhould live 


without Law. 


Sect. f. Hether Man ought to be under the 
Reſtraint of any Law. 
2. Liberty in general, what. 
3. Liberty of Almighty God. 
4. Liberty of Brute Creatures : 
5. Reaſons why this ſhould not be indulg'd to 
Man: ſuch as, the Dignity of Finman 
Nature ; 
6. [ts Depravation and Corruption: 
2. Variety of Diſpolitions ; 
8. And Natural Weakneſs and Want. 


* 
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| Cuar It 
Of the Natural State of Man. 


Sect. 1. HE State of Nature, differently con- 
ſider'd : 
2. {ts Miſery and Inconventence :- 
3. The Rights which attend it. 
4. A qualified State of Nature, 
s. Whether this bear the ſemblance of War. 
6. Hobbes's Arguments for the Affamatrve, 
produced. | 
7. The Negative evinced from the Natural 
Relation of Men to each other. 
8. Hobbes's Reaſons anſwered. 
9. Right Reaſon ought not to be baniſh'd from 
the Conſideration of a State of Nature, 
Io. The Manners and Rites of Barbarous 
Countries do not conſtitute a State of 
Natur 
11. Natural Peace, requires not the Inter- 
vention of Covenants. 
12. Natural Peace, 00 full of Suſpicion and 


Uncertainty. 
8 C H A P. III. 
Of the Law of Nature in General, 
Sect. 1. I Ntroduttion. 
253. 1 The Law of Nature it not common 70 
Beaſt and (Men. 


4. The Object of the Law of Nature has no 
Neceſſity antecedent to all Law. 
5,6. Whether the Law of Nature may be 
5 to be common to God and Man. 
77879. 


he Law of Nature 7s not grounded | 


on the Conſent of Nations. 
10,11. Whether Uſe and Profit are Foun- 
dation of Law and Equity. 
12. Hhether the Law of Nature be de- 
monſtrable from the End of the 


—— — 


14. The genume Source of the Low of Ne- 
ure diſcovered, from the Condition of 
Mankind. | 


15. The Fundamental Law of Nature. 
I6,17,18, Hobbes's Opinion examin'd. 
19. 7he Author's Foundation of the Law of 


Nature ſufficient. 


20. The Obligation of the Law of Nature 
1s from G O D. 


21. Of the Sanction of the Law of Nature. 
22. What things may be ſaid to belong 10 


the Law of Nature, reduQivel 
by abuſe. 4 my 


23. Whether there be a Law of Nations 
Contradiftine? to the Law of Nature. 
24. The Diviſion of the Law of Nature. 


— — — UE oe ¶ Tt — - — — —— — — — — — 


CHAP. IV. 

Of the Duties and Performances 

of eMan towards himſelf, as 

well in regard to the Im- 

 provement of bis Mind, as 

of 2 Care of his Body and 
Ife. 


Sea. 1. 


HE Culture of a Man's ſelf, a ne 
ceſſary Duty 
2. The chief Subjects about which it is im. 


22 
3. The Mind ut to be inſtructed in Reli- 


gion. 
4. All contrary Opinions 7o be extirpated. 
5. The neceſſuy of knowing ourſelves. 
6. A Man ought eſpecially to underſtand his 


own Mind Duty: 
7. Together with the extent of his Ability 
and Power. 


8. Nothing to be attempted above our Power. 

9. In what degree we ought 19 labour after 
Reputation ; 

Io. After Riches ; 

11. After Pleaſure and Delight. 

12. The Affections 7o be kept under the Co- 
verument of Reaſon. 

13. Of Learning and Study. 

14. Of the Care of the Body. 

17. Of the Ule of Life. | 

16. Whether we lie under any Obligation of 
preſerving our Lives. 

17. How far Life may be ſpent For the Ad- 
vantage of Others : 

18. How far expoled 7c reſcue others from 
Danger. 

19. Whether Self-murther be /awful. 


<— 


OD” 2 — — 


Creation. | | 


13. Of the Dictates of Right Reaſon. 


(e) 


CHAP. V. 
Of Self. defence. 
Sect. 1. Tolent Defence of our ſelves, lau- 
ul. | 
2. Whether commanded i the Law of Nature 


3. De- 


THE CONTENTS. 


3. * 1 what in a State of Natural Li- „ Cunayp It 
erty : 
4. tat, in Civil Government. . T hat all Men are to be accounted 
5. HLhether allowable againſt one that aſſaults 7 | 
2 by Nature Equal. 
6. The time allowed for Defence under Na-| Sect. 1. E“ eMan 1s to conſider Another as 
tural Liberty. Naturally his Equal. 


7,8, 9. How adjuſted under Civil Eſtabliſh- 
ments. 

10. The Caſe of Maiming ; 

11. Of Chaſtity; 

12. Of Igomimous Striking. 

13. HYhether the Perſon attack'd 7s oblig'd to 

Fly. 

14. What difference is made m the Caſe of 
Defence, by the Precepts of Chriſti- 
anity. 

15. Slaughter committed in Juſt Defence, zs 

Innocent. 
16. Of the Defence of Things, or Goods. 
17, 18. Of the Night-Thief. 

19. Selt. Defence how far allowed to him who 

offers the fiiſt Injury. 


2 CH Ap. VI. 
OF the Right and Fayour of Ne- 
cellity. 


Sect. 1. Fcellity, of how many kinds. 
'% The Right and Favour of Neceſſity 
rounded on what Principle. 


3. What degree of Power and Right 15 hence 


convey d to us, either over ourſelves, or 
over others directly. 
4. hat is inditectly indulg d by the ſame 
Principle. 
$,6,7. What Power we obtain from bence over 
the Things, or Goods, of Others. 
g. What Freedom we may be allowed to uſe 
with the Goods, of Others, for the pre- 
ſervation of our own. 


— 
— 
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BOOK III. CERA p. I. 

That no Man is to he injured; and 
that if any Damage be done, 

 Reparation zs fo be made. 


Sect. 1. 


O Man ought to hurt the Perſon, or 
Goods, of Another. 

Damage gzven 25 to be repair d. 

Damage, what. 

. The Authors of Damage, who. 

The Order to be obſerv'd in the Repara- 


tron of Damage. 


A N 


be (au d. 
7. Reparation zu the Murtherer : 
8. [uthe Maimer: 
9. /u the Adulterer: 


How many ways Furt or Damage may | 


2, Natural Equality, what. 
* 3- Popular Arguments on which it may be 
grounded. 
4. The Conſideration of this Equality renders 
Men eaſy and agreeable to each other. 
5. What Force it has in the Diviſion of 
Things. 
6. [7 15 tranſereſs'd by Pride: 
7- And by contumelious Treatment of 
Others. 
8. Whether there are Slayes by Nature. 
9. The Cauſes of Inequality amongſt Alen. 


CHA p. III. 


Of the Mutual Duties of Huma- 
nity. 


Sect. 1. Fe Man is obliged to promote the 
Good of Another : 


2. And this, either indefinitely, and abſ0. 
lutely - 

3 Or, definitely and relatively. 

4. Smaller Taſtances of Common Humanity, 


5. Of Pallage thro' Others Ground, either 
to Perſons, 


6. Or Goods. 


7. Fhether an Impoſt, or Duty, may be laid 
on Paſſage. 


"= Of Acceſs 10 @ Foreign Shore. 
9. Of the Admiſſion of Strangers. 


11. Of allowing a Mart. 

Iz. Whether we are obliged to buy of Others. 

13. Of Marriage wth Strangers. 

14. Whether what is granted in common to 
9 Il, may be particularly with-held from 

ne. 

is. Of Beneficence. 

16. Of Gratitude, 

17. Of Ingratitude. 


CH Ap. IV. 

Of the Duty of keeping Faith; 
together with the Diviſion of 
Obligations. 


Sect. 1. 


Rm 


Ovenants are neceſſarily required in 
Human Society. 

Covenants are t be obſerv'd. 

Obligations, Connatural, or Adventitious. 

Atheiſm repugnant 16 all Connatural Ob- 

ligation. 


. The Force and Effwacy of both. 


10. Ju the Raviſher: 
It. In the Thick. 


Obligation, Perp<rual av4 Temporary. 


2 
3 
4+ 
5. Obligation, Natural and Ci vil. 
6 
7 211 
8. Obligation, not mutual. 


9. Ob- 


Io. Of granting them a Seat and Habitation. 


r As 


| 70 


15 


in 


b- 


EB 
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9. Obligation, perfectly, or imperfectly mu- 


tual. 


CHAP. V:. 


Of the Nature of Promiſes and 


Pacts, in general. 
Sect. t. Dventitious or Acceſſory Obliga- 
tions, whence they proceed. 
2. Hobbes's Nozon of transferring Right. 
3- Hohbes's Right of All Men to All Things, 
abſurd. 
4. The true Nature and Manner of tranſ- 
terring Right. 

5. Bare Afſertions not obligatory. 
6, Imperfect Promiles lay an Obligation, 
but confer no Right. 

=, Perfect Promiſes. 
8. Exprellions in the Future transfer no 
Right. 
9,10,11. Aether bare Covenants have a Power 
of obiiging. 


CH Ap. VI. 


Of the Conſent required, in ma- 
king Promiſes and Pats. N 


Sect. 1. Onſent neceſſary to Promiſes and 


2 . : 

2. Sguiſied expreſly, or tacitly. 

3. — the Uſe of Reakon': 

4+ This ſuſpended by the higher Degrees of 
Drunkenneſs. 

5. The Caſe of Minors. 

6. Of Ecrors in Promiſes. 

7. Of Errors in Bargains and Covenants. 

8, Of Guile and Deceit. 

v. Whether the Suſpicion of Deceit renders 
a Covenant invalid. 

10, 11, 12, 13. Fear invalidates Promiſes, 

and Paci g. 

14. How invalid Promiſes may recover their 
Sth ength. 

15. Of the Conſent of the Receiver. 

16, Of the Signs and Tokens of Conſent, 


—— 


C HAP. VII. 


Of the Matter / Promiſes and 
| Covenants. 


Sect. 1. Bligations ie only to Things poſſible. 
O Promiſes about impoſſible Things 
are null. ; 
3. Impollibility Shen in reſpect of Co- 
venants. 


4. Whether our utmoſt Endeavour be a/ways 


5. Whether any One is bound to ſuſtain Evils, 
ſurpaſſmg the Common Force, and 
Patience of Mankind. 

6. No Obligation to what is unlawſul. 

7. Bargains, on a Vicious account, #07 5. 
ligatory, before the Execution 

8. Nor after the Villany has been committed. 

9. Whether the Reward, actually given, for 

wicked Service, may be recovered. 

10. Promiſes concerning the Things, or 
Ae7ions of Others are void 

II. And thoſe concerning ſuch Things, ar 
Aetions of our own, as ſtand already en. 
gaged to Others, by a prior Obliga. 
tion. 


Cray. VIII. 
Of the Conditions of Promiſes. 


Sect 1. DRomiſes, of how many kinds. 
2. 1 FA Condition, what. 
3. Conditions, whether referr'd io the Time 
paſt, er preſent. 
4. Conditions, Caſual, Arbitrary, and Mixt. 
5. Conditions, impollible ; or vicious. 
6. Limitations of Place. 
7. Limnations of Time, | 
8. The Difference between Covenants, and 
Conditional Promiſes. 


Is 


CHap. 


IX. 


{Of Miniſters in general, or Agents 


concern d in contracting Obli- 
gations for other Men. 


Sect. 1. W E may promiſe or bar gain by Others. 
2. Commillions, of how many k7nds. 

3- The Caſe of an Agent dying re infecla. 

4. The Difference between a bare Meſſenger, 

aud a proper Agent or Proxy. 

5. How far one Perſon may accept in the 
Name of another. = 

6. No Acceptance 7o be made by Heirs iu 
the Perſon of the Deceas'd. 

7. Of Promiſes with Burthens annex d. 

8. The Diviſion of Covenants. 


BOOK Iv. CHa. I. 
Of Speech, and the Obligation 


 awhich attends it. 
Sect. 1. F the Uſe of Speech. 
5 Of the drver ſity of Signs. 


3. Of the Origine of Speech. | 

4. Words gui according to Impolition. 

5. Impoſition is attended with a Compact. 
6. This Compact is either General or Parti- 


ſufficient to the Diſcharge of an Obli- 


garion, 


cular. 
. W hence 


IT 
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7. Vl hence the Obligation of diſcovering 
our Mind to Another fakes its riſe. 
8. What Truth ts, and what a Lye. 
9. Every Untruth 7s not a Lye; and there- 
fore not Criminal. 
10. Of the Right which rs violated by Lying, 
and whence 'tis derived. 
11. Hou far Part of the Truth may be ho- 
neſtly conceaÞd. | 
12. Simulation, in Things, how far Lawful. 
13. Of Ambiguous Speech. 
14. Of Mental Reſervations. 


15. Hou far we may be allowed in ſpeaking 


falſly 7% Infants. 

16. J. is lawful to ſpeak what ts falſe, for 

| the Prelervation of Others. 

17. How far the Governours of States may 
be madule'd in giving out falſe Re- 
ports. 

18. Ju what manner it is lawful to decerve 

| an ill- deſigning Curioſity. 

19. Ji is lawful to ſpeak falſe to an profeſſed 

F,nemy. 

20. Whether a Guilty Perſon arraigu d may 
deny the Charge. 

21. / hat the Advocates, or Counſel, may, 
4 this reſpect, do for their Client. 


em eee — — — — 


CHAp. II. 
Of an Oath. 
Sect. r. HE Sacred Tye of an Oath. 
2. An Outh, what. 
3. We can ſwear only by G OD. 
J. And this according to the Religion of the 
Swearer. 
J. Au Oath 2 an Additional Bond 20 Obli. 
gat ious. 
6. Of the Intention of the Swearer. 


—4 


Of Oaths obtain db Deceit. 

3. Of Oaths exzorted by Force. 

9. Oaths concernmg unlawful matters bind 
Aot. | | 

ic. Nor thoſe which hinder a greater Good. 

11. AuOath alters not the Nature of the Act 
to which it is apply d. 

12. An Oath excludes all Cavil. 

13. And yet is not always to be interpreted 

with the utmoſt Rigour. 


| 
14. Or without ſome ſecret Conditions and 


Limitations. 
15. Au Oath 7s to be explain d according to 
the Intention of him that gives it. 
16. Of ſwearing by Another's Life. 
17. How far an Heir flands oblig d by the 
Oaths of the Deceaſed. 
18. The Divilion of Oaths. 
19. AnOath for Confirmation. 
120 An Oath in Teſtimony. 
21 An Oath Deciſive. 
22. Oase Supplemental, and Purgative. 
23. Whether every Violation of an Oath is 
| Perjury, 
24. Gf the Relaxations of Oaths, 


| CHAp. III. 
Of the Power of e Mankind over 
Things. 


Sect, r. = main part of Law and Right is 
concern d about Things. 

2. By the Good Pleaſure of & O D, Man is 

allow'd the Ule of other Creatures. 
3- Vegetables may be conſumed without the 
leaſt Injury. 

4. Doubts have been propoſed as to the killing, 
and eating of Living Creatures. 

5. Which is, nevertheleſs, defended, as 
lawful. 

6. The Abuſe of our Right over Beaſts, wor- 
thy of Cenſure. 


CHA pP. IV. 
Of the Origine of Dominion, or 


Property. 
Sect. 1. PARA and Community are Moral 
Affections. 
2. The aiflin'? Nature of each. 
3. T hey ſuppoſe more Perſons than one. 
4. And are immediately derived from the 
Covenants of Men. 
5. Of the Primitive Communion. 
6. In what manner Men departed from it. 
7. This Departure was highly advantageous 
zo Mankind. 
3. The Judgement of the Ancients concerning 
the Origine of Prope mY 
9. Grotius' Opinion examin'd. 

10% 11, 12, 13. The Arguments made uſe of by 
thoſe who oppoſe the Primitive Com- 
munion. 

14. In what Senſe Property may be ſaid to 
belong to the Law of Nature. 
15. Hou far Infants are capable of Property. 
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CHap. V. 
| Of the Object , Property. 
Sect . TAE Conditions which render any 
thing a Matter of Property. 
2. 'Tis in vain to appropriate things inex- 
hauſtible in their Uſe. | 

2. A thing apprepriated ought, ſome way or 
other, to ve under Cuſtody. 

4. Some appropriated things are yet ſub- 
mitted to General Ule. 

5. The Divine Grant of Dominion 10 Man, 
as recorded in Scripture, does not pre- 
judice his Dominion over the Sea. 

6. Reaſons again/t appropriating the Sea. 

7. T he Ule of be Sea. 

| 8. What Parts of the Sea have been poſſeſs d, 
by the Right of Occupancy | 

9. The main Occan can have no Lord, or 
Proprietor. 


| 
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ral 
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10. How far the Ocean ought to lie free, 
for Sailing and Trade, 
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Caar. VI. 
Of Occupancy. 


Set 1. IP HE various ways of Acquiſition. 
2 F T he Original ways of Acquiſition. 
3. Occupancy ts made either, by the Whole, 
or by Parcels. 
4+ The Occupancy of Moveable Things de- 
pends on the Pleaſure of the Sove- 
reigu. 
5. The * of Wild-Beaſts, or Game, ſome- 
times allowed promiſcuouſly to All 
6. Sometimes reſerv d to the Prince alone. 
7, Whether he that Flunts in an unlawful 
manner can make the Game big own. 
8, At what time Immoveable Things are 
ſuppos'd to paſs under Occupancy: 
g. When Moveable Things. 
io. Whether a Beaf# which 7 Wound in 
Hunting is thereby appropriated to 
mp ſeif. 
11. A betber ihe Fiſh in my Lake, are to be 
accounted my Property. 
12 Things deſerted, or abandoned, belong 
to the firſt Taker. 
13. Of Treaſure-Trove. 
14. Of Occupancy War. 


Omar. Vil 
Of Acceſſions, or additional Im- 
prove ments. 


Scct. I. Ceeſſions, of how many kinds, 
% They, regularly, belong to the 
Owner of the Thing. 

3. The different ſorts of Fruits, or Products. 

4. The Breed of Animals belongs to the Pro 
prietor of the Dam. 

9. 13 or planted, go with the 
Soil. | 

6. How far Buildings go upon the Ground. 

7. Paper goes with ihe Writing: | 

8. The Table with the Picture: 

9. Purple wth tbe Garmenr. 

10. Of Specification. 

11. Of [ncrements by Floods and Waſhes, 
either to whole Regions, or 

12. To Private Eftates. 


CHAP. VIII. 
Of the Right over other Men's 
Poſſeſſions. 


_— — 


| 4+ De Right of « Ground-Plor. 

5. The Right of poſſeſſmg upon an Honeſ! 
Pre ſumpt ion. 

6. Services, what ; and of how many kinds. 

7. Uſe and Profit. 

8. Uſe. 

9. Habitation. 

Io. Servants Works. | 

11. The Services of City-Eſtates, and 

12. Country- Eſtates. 


e 
Of the transferring of Property, 
in general. 


Sect. 1. W— E Power of Alienation immeadi- 
ately flows from Property. 
In Alienation the Conſent of both Parties 
it required: 
3. Which Conſent is to be expreſſed by Signs. 
4. Altenation zs either Abſolute, or Con- 
ditional. 
5. Whether Dilevery be neceſſary to Alie- 
6 


Y 


nation. 
Properiy either abſtracts from Poſſeſſion, 
or implies it. 
7. Poſſeſſion, what ; and of how many kinds. 
8. Flow far Property may be acquired by 
bare Covenant. 
9. Delivery, either real or fictitious. 


— 


C HAP. X. 
Of Wills and Teſtaments. 


Sect. 1. TAE Derivative ways of Acquiſition, 
T how : , 


2. Grotius's Definition of a Teſtament exa- 
mmed. 

3. The Author's Notzon of à Teſtament. 

4. 4 Doubt whether Teſtaments belong pro- 
perly to the Law of Nature. 

5. In the mot Primitive Ares, «Men, in 
their Life. time, divided their Sub- 


| Fance among Ft their Heirs. 


6. Teſtaments how far belonging to the Law 
of Nature; how far to Politive Law. 
7. T ho' aWill ſhould be de fective in Form of 


Law, yet the Executor may enter on 


| the Eftate, in caſe of uo Oppoſition. 


8. But then the Heir at Law may overthrow 
ſuch a Will. 
9. Donation in caſe of Death. 


— — — 


CH AP. XI. 


Of Succeſſion zo Perſons who dye 
Inteſtate. 


Sect. 1. Man may ſeveral ways, have « Right | 
over the Things of Others. SeR. 1. OUcceſſions to Inteſtates are grounded 
2. The chief Rights of this kind. on the preſumed Will of te De- 
3. The Right of holding in Fee, (4) ceaſed. 


2. Tet 
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2. Yet ſo far only as ſuch a Will or Iuclina- 
tion is agreeable to Reaſon. 


| 


Children have the preference of all Others. | 
Parents ander an Obligation of affording | 


Maintenance 70 therr Children. 


Name of Maintenance, or Alimony. 
. The Name of Children, how far extended. 


=, What things are due to Children, beſides | 


Maintenance ; and for what Reaſon. 

3. An equal Diviſion of Goods amongſt Chil- 

dren, not neceſſary. 

9. Legitimate Chilaren preferable to Ille- 

rtimate : | 

10. Provided the former are umd by their 

Parents ; | 

Or, not diſ-inherited. ; 

Of the Right of Repreſentation. 

In Default of Children, Parents are 
call d to inherit : 

If theſe likewiſe fail, the Collateral 
Kindred ſucceed, according to their 
Nearne /s of Blood. 

Whether Friends ought to be preferr d 
to Kinſmen: 

Whether Benefactors. | 

The Order of Succeſſion amongſi Kindred. 

Civil Ordinances may — much 
wider Liberty of Diſpoſat. 

Flow far oak AM are boand to dif- 
charge the Debts of the Decealed. 


Sn. III. 7 
Of Preſcription. 


Sucapio aud Preſcriptio, bow di7in- 

1 gui ſb d. 

2. Preſcription, how defined according to the 
Roman Laws; and where it takes 
place. 

2. Honeſt Intention, how far neceſſary to 

Preſcription. 


Preſcription requires an uninterrupted 
Poſſeſſion. 


11. 
12. 


12 


44 


IS. 
16. 


17. 
18. 


19. 


Sect. 1. 


duce d 
Whether the Law concerning Preſcription 
be Penal. 
7. Preſcription referr'd by many to the Civil 
aw. 
8. Whether it ariſe from the tacit Dere- 
liction of the former Proprzetor. 
9. Il ſeems tobe founded on the tacit Agree- 
ment of Nations : | 
10 Aud take place among? the Sub- 
jects of different | Frares. 5 


Cn. XXI. 
Of the Obligations hie h flow im- 


mediately from Property. 


Sect. t. Very Man is obliged to abftain from 
is Veigbbour g Goods. 
2. The Goods of Others, if in our Poſſeſſun, 


235 
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5. Hhat things are comprized under the | 
6 


The Reaſons why Preſcription was intro- 


| 


13- 


are to be reſtored. 

3. This Duty proved, J 

4. And illuitrated. 

5. This Obligation may be taken off by [ub- 
ſequent Covenant. 

6. Reſtitutron 15 to be made of that which we 
have gain'd by other Men's Goods, 

7. A Poſſeſſor with honeſt Intention, 207 
bound to make Reparation,if the thing 
be conſumed. OR 


8. Tet obliged to reſtore any Fruits of which 

remain. 

9. And likewiſe to ſatisfy for thoſe, which he 
has ſpent, in caſe be mu have ſpent 
as much ſome other way. 

But * for thoſe which he neglected 10 
Take. 

He that has recerved,in the way of Gift, 
4 Thing which proves to belong 10 4 
third Perſon, and has given it away 
again; not bound to — 1 Reparation: 

yet with a Diſflinition in the Ciſe. 

Nor if he bought the Thing, and has fold 
it again: yet with the ike Diſtinctiau. 

How far he, who, with honeſt Deſign, 
has bought that which proves to be a 
third Perſon's; may recover the Price 

from the Seller. 

thether ſuch a Thing may be return'd 
upon the Seller's Hands. 

A thing belonging to Another, while the 
Owner of it is unknown, may la- 
fully be detain d. 

Whether a Fee, taken on a diſhoneſt 
account, ought to be re ored. 


10. 


11. 


12. 


14. 
3 2 


16. 


BOOK d enen. 
Of Price. 


— 


16. P Soy being ſettled , « 1: Meaſure of 
thin 


became neceſlary. 

2. The Moral Quantity of things, what. 

3. Price, either Vulgar, or Eminent. 

4. In what the Vulgar Price if founded. 

. Many uſeful things bear no Price. 

6. What it ts that raiſes the Price of Things. 

7. Of the Price of Fancy. 

8. Of the Legal Price. 

9. Of the Natural Price. | 

Ic. What it is that raiſes and ſinks the Na- 
tural Price. 

11. Vulgar Price not ſufficient for Human 
Liſe. 

12. And therefore an Eminent Price was 

- placed in Money. 

13. Which con/ifts generally of Metals. 

14. How far the Supreme Magiſlrate has 
Power to determin the Value of Maney. 

15. {nu ſuch a Determination, regard is to be 
bad to the Value of the Land. 

16, The Value of Money liable to Alteration. 


CHAP 
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Tux CONTENTS TAS 


E 
Of Contracts in general that pre- 
ſuppoſe the Price of Things. 


Scct. 1. HE Difference between Pacts and 

Contracts according to Hobbes: 

2. According to the Roman Lawyers. 

3. A Note upon what has been ſaid. 

4. The Autbor' Opinion concerning the Diffe- 
rence. 

5. Contracts divided into ſuch as bind one 
Party only, and ſuch as bind both Parties. 

6. Into Real, Conſenſual, Literal, and 
Verbal : 

7. Into Named and Nameleſs : 

8. Into Gainful and Chargeable. 

9. The ſeveral ſorts of Chargeable Contracts. 

10, Mixt Contracts. 


C H A p. III. 


Concerning the Equality that 
ought to be obſerved in Charge- 
able Contracts. 


Sect. 1. | N Chargeable Contracts an Equality to 
be obſerved : 

2. And therefore the Faults of the Commo- 
dity to be expoſed : - 

+ _ is neceſſary from the Nature of the 
thmg. *© 

4. Wi better (auch Circumſtances, as do not 
diretly coucern the Commodity, ought 
to be diſcovered. 

5. Faults already known, need not be men- 
tioned. 

6. No Man ought to be forced into a Contract 
by Fear. 

. In Gainful Contracts, Equality does not 
take place. 

8. In « Chargeable Contract, nothing is pre. 
ſumed 10 be given. | 

9. An 8 Inequality how to be reme- 
died. 

io. Whether, in Buying and Selling, the 

Parties may, naturally, over-reach one 
another. 


C HA p. IV. 
O/Gainful Contracts in particular. 
Scct. r. A Commiſſion, what. 

2. How religiouſly obſerved by the old 


Romans. 
3. The Agent ought to apply his utmofi Di- 
gence. 
4. How far He 1s to be indemnified in the 
Diſcharge of it. 


_ — ——— =— Woo IO Se So 


6. Of Loan, and what it differs from 4 
Grant at Pleaſure. 
7. Of a Charge. 


Fg 54 * ADA 
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CHAP. V. 


Of Chargeable Contracts in par- 


ticular, and of Bartering, Buy- 


ing and Selling. 
Sect. I. F Bartering. | 
2. When the Contracts of Buying and 
Selling is compleated. 


2 


3. To whom the Profit, or, Damage of the 

thing belongs be * cet and 
the Delivery. 

4. Of Patts uſually added to this ſort of 
Contract. | 

5. What Obligations the Buyer and Seller 
owe one to another. 

6. Of the Purchaſe of Hope. 

7. Of Monopolies. 


CHua? VL 
Of Renting and Hiring. 
Sect. 1. Flat Renting and Hiring has m 


common with Buying and Selling. 
2. Where the Uſe of the thing is determined 
the Loſs ts to the Landlord. 
3. Where undetermined and uncer tain to the 
Tenant. 
4. Whether the Hire for Labour can juſtly be 
exacted of ſeveral, at the ſame time, 


Cu? VII. 


Of the Loan of a Conſumable 
Commodity. 


Sect. I. 17 E Loan of a Conſumable Com- 
modity, what. A Conſumable Com- 
modity, what. 

2. The Uſe of ſuch a Commodity twofold 
3. What things are generally the Subject of 
ſuch a Loan. 

. Of @ Tacit Loan. 

. Whether the Loan of a Conſumable Com- 

modity be an Alzenation. 

What if a Change happens in the iutrin- 

fick Gooane ſs of Money ? 

Or in the extrinſick Value? 

. The Traditions of the Jews concerning 

Jury. 
9. Uſury bew not to be repugnant to the 
Laws of Nature. 

10. The Arguments on the other ſide anſwer'd. 

11. Contra is, equivalent to Uſury, allowed 

| of by our Adverſares. 
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5. Whether a Commiſſion can be ſatisfied by 


an Equivalent. 


12. Evaſtons found out, in ſeveral places, ts 
avoid the Scandal of Ulury. 
CHAP. 
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C HAP. VIII. 


Of Partnerſhip. 
Sect. r. H many ſorts of Partnerſhip. 
} 


+ Money and Labour may be joined 


together ſever al ways. 
3. Au Irregular Partnerſhip. 
4. Where the Parties communicate all they 
are worth. 


UNAy, EX 


Of Contracts that depend u 
Chance. 


Sect. 1. 5 YOntmatts which depend upon Chance 
a Take place as well in Peace, 
As in War. 

Of Wagers. 

Of Gaming, 

Of Raffling. 

Of Lotteries. 

Of Inſuring. 


3s & X RW & 


Of Acceſſory Pacts. 


Cceſſory Pacts, me Sorts. 
T he ſeveral ſorts of Additional 
Pacts. 
An Additional Pact agaznſt good Manners 
25 Null. 


9.) A+ w 1 


Scct. 1. 


Form of the Cuntract. 
. Pacts added immediately upon the Comple- 
lion of the Contract are, cæteris pari- 
bus, valid. 

A Pact added to a Contract ſome time after 
its Completion, if it be Negative is made 
m favour of the Defendant. 

it be Affirmative, bow far it may be 
valid. 

8. Of a Trult. 

9. The Surety cannot be obliged to more than 

the Principal: 

10. But yet may lie under a ſtricter Obli. 


gation. 


_ | 
— 


11. What favour the Law allows a Surety. | 


12, Of Bail. 
13. The Uſe of Pawns. 
14. Some Pawns yield Increaſe, ſome not. 


is. Hhether Pawns may become properly by | 


Preſcription. 
16. The Difference between a Mortgage and 


a Pawn. 


CH A pP. XI. 


By what means Obligations foun- 


aed upon Compact may be di/- 
ſolv d. 


Seck. 1. | 


HE mo natural way to diſſolve 
an Obligation zs zo 
Covenants. | 


. Sometimes an Additional Pact changes the | 


perform the 


2. What if a Nan pays a Debt for another 
without his Knowleds. 

3 To whom Payment muſt be made. 

4- What _ be paid. 

5. Compenſation, between whom to be put 
in Practice 

6. Where to take place. | 

7. * — may be diſcharged by Re- 

eaſe. 

8. Hou far an Obligation may be diſcharg'd 
by Mutual Diſſent. 

9. AnObligation ceaſes upon the Perfidiouſneſi 
TX 3 le 

10. 1 aſſo the Change of the State on 

Alles the Obligation was founded. 
11. How far Time may put a Period to Obli. 
ations. 

12. What Obligations ceaſe by Death. 

13. Of Delegation. 

14. Of Confuſion. 

15. Of Novation. 


C HAP. XII. 
Of Interpretation. 


— 


Sect. 1. HE Reaſon of this Method. 
2. The Neceſſuty of a right Interpre- 
tation. 
3. Words are to be underſtood generally in the 
mo f popular Signification. 


4. Terms of Art, according to the Defini- 
tions of the Learned in each Art. 
5. Conjectures are neceſiary, when the words 
are either Ambiguous, 
6. Or Inconſiſtent, or ſeemme i ſo. 
7. Theſe ConjeQtures may be taken either 
from the Subject Matter: 
8. Or the Effects: 
g. Or the Circumſtances. 
10. How the Reaſon of the Law may lead 
us into the ſence of it. 
Some words have ſometimes a more ſtrict, 
Sometimes a more looſe Interpre- 
tation. 


Some things are Favourable, ſome Odi- 


ous. 
Rules built uon the fore going Di- 
An Example, in tuo arriving together 


11. 


T2. 
13. 
14. 
15. 


flinions. 
at the Goal. 
Flow thoſe Words, That one Nation 
ſhould not wage War without leave 
of another, ought to be underſtood. 
Of the Words, That Carthage ſhould 
be free. 
Conjectures by which the Meaning of the 
Law ought to be enlarged. 
Inſtances where the Deſign of the Law 
has been evaded. | 
Con jectures, by which the Meaning of 
the Law ought to be reſtrain d; as 
Fir, when there is ſome Original 
Defec in the Will of the Legiſlator. 
20. ( An Obſervation upon thts Caſe.) 


16. 
14 
| 13. 


I9. 


21 Or 


Sect t. W Hat ts due to others ought to be 


Scct. t. I Atrodudtion, 
' 2.4 Matrimony , the Seminary of Man- 
kind, 
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21. Or Secondly, when ſome Accident hap-| 
pens inconſiſtent with his Deſign ; as 
rendering it, either Unlawful, 

22. Or too Burthenſome conſiaering all cir- 

cumſtances. 
23. What if two Laws by ſome chance ſeem 
zo Claſh. 


C HAP. XIII. 
Of the Way of deciding Contro- 
vers in the Liberty of Na- 
ture. 


diſcharged voluntarily. 

2. No Judge in the State of Nature. 

3. Diſputes which the Parties cannot compoſe 
by Debate are to be referr'd to Arbi- 
trators. | 

4. No Patt to be between the Arbitrator, and 

either Party. 

5. Where the Arbitrator has not Authority 
to aecree according to Equity, he muſt 
preſume himſelf tyed up to the Rigor 
of the Law. 

6. 'T 1s not enough for the Arbitrator zo decree 
concerning Poſſeſſn. 

=, Of Mcdiators. 

8. What if Deeds and Inſtruments are bot. 

9. Of Witneſſcs. 

10. Of putting the Sentence in Execu- 

F108. 


— 


BOOK VI. 
Of Matrimony. 


—— 


— - 


of contracting Matrimony. 

4. Looſe and random Amours are repugnant to 
the Law of Nature. 

5. Mankind qught to be propazated by the 
Marriage Covenant only. 

6. What Obligation zo Marriage may be in- 

troduced by Civil Laws. 

-. How this Obligation lands with regard 

to the Law of Natare. 

8. How far Civil Ordinances may interpoſe 
in ſettlms the whole Matrimonial 
Aﬀfaars. 

9. Irregular, or Amazonian «Marriages. 

10. The Laws and Rights of Regular Ma- 
trimony. 

11. The Husband's Authority over the Wife, 
whence derived. 

12. Whether immediately conferred by God. 

13. Whether it neceſſarily mclude the Power 
of Life and Death. 


CHap. I. 


. Whether Men are under one Obligation 


14. Abetber Conſent, and not Bedding , 
makes a proper Marriage. 


(e) 


15. For one Woman to admit of ſeveral Men, 
in «Marriage, or otherwiſe, abſolut*!y 
Sinful. 

I6. Polygamy ( or the having many Wines } 

the Cuſtom of ſeveral Nations, 
17,18. Whether contrary to the Lau of Na. 
ture. 

19. The muſt perfect Order of Marriage, is 
for One to live contented with One. 

20. The Diſſolution of Marriage on light 
Occaſions, highly Criminal. 

21. Marriage diſſolved by Adultery, and by 
Wicked Deſertion. 

22. Whether Intolerable Manners and Hu- 
mour are a juſt Reaſon of Divorce. 

23. The Opinions of ſome Men as to the ſence 
of the Divine Law concerning Di- 
vorce s. 

24. That of Milton in particular. 

25. Natural Ability requiſite to the contract- 
ing of Marriage. 

26. Of Errors in "the Matr imonzal Cove- 
nant. 

27. A Woman already join d in Marriage to 
One cannot be given to Another with- 
out Sm. 

28. Marrmge between near Kindred, why 
forbidden. 

29. Of Natural Shame. 

30. Of Nakednels. 

31. The Author's Judgment concerning the 
Ocigine of Natural Shame. 

32. Marriage between Parents and Children, 
abominable, 

33- The Opinion of the Jews on this Point. 

34. Of eMarriage between Brothers and 
Sfters. 

35. Of the prohibited Degrees. 

36. Of Marriages leſs regular and ſolemn. 


— T a ren, — — — ——« —*W—[m re. . — 


C HA p. II. 
Of Paternal Power. 


Sect. 1. 1 Common Opinion, as to the Ori- 
gine of Paternal Authority, 
2. According to Hobbes, the Orizmal Power 
over the Child is lede'd iu the Mother : 
3. And from Her derived to Others. 
4. On what Reaſons the Paternal Authority 
1s grounded. 
5. How far the Right of the Father 75 better 
than that of Mother. 
6. A hat Degree of Power over the Child, 
belongs to the Father, as ſuch: 
7. And firſt, during the time of Infancy and 
Childhood. 
8. How far, during this Period, Children 
are capable of Property. 
g. Whether a Father may ſell 51s Child. 
10. Of the Obligation which Children retain, 
after they have been releas'd from their 
Father's immediate Guidance and In- 


ſpec tion. 


11. The 
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11. The Power of Fathers over Children at 
the Age of Maturity, in a State of Na- 
ture: 

12. Under Civil Government. 

13. How this Power may be diſannull d. 


14. Whether the Conieat of Parents is ne-, 


ce//ary to Children iu contracting Mar- 
riage. 


K 


CHAaS HL 


Of Deſpotical Power, or the Au- 
thority of the Maſter over the 
Servant. 


Se. . 1 HE Society between Malters and 


Servants, what. 
2. Servitude not actually eſtabliſhed by Na- 
ture. 
2. Nor immediately ordain'd by G O D. 
4 The h Origine of Servitude ſeems to 
have been from Contract. 
. The number of Slaves afterwards increat d 
by War. 
6, The Obligations of Captives Zo heir 
Lords, whence derrved. 
7. Captive Perions, in ſome reſpect, compar'd 
to Things : 
8. Yet are capable of recerving Injury. 
9. Of the Children of Slaves. 
10 The Inconventencies neceſſarily attending 
Servitude. 
11. H what means a State of Servitude 
may be diflol v'd, 


2 ů — 
—᷑— —õͤ 


BOOK VII. CAP. I. 

Of the Cauſes and Motives in- 
aucing «Men to eftabliſh Civil 
Societies. 


Sect. 1. Nit reduction. 

2. 1 lan naturally loves himſelf more 

than Company. 

3. Jet the Love of Company does not im- 
mediately infer the Love of Civil So- 
cicty. 

4. Many Vices in «Man prejudicial to Ci vil 
Union. > 

5. Whether Civil States aroſe in the World 


CHA P. II. 


Of the inward Structure and Con- 
ſtitution / Civil States. 


Sect. t. EN only are a ſufficient Defence 
agamſt the Wickeaneſs of Men. 
2. To this End it is neceſſary that many 
ſhould join together. 
3. Thoſe who join d in this manner ought to 
agree in their Reſolutions. 
4. The Difference between the Polities of 
Bees and Men. 
5. An Union of Wills and of Strength ne- 
ceſiary to a Civil State. 
6, Toi Union produced by intervening Co- 
venants. 
7. The Firſt Covenant, with the Decree 
following upon it. 
8. The Second Covenant, giving the final 
Perfection o a Civil Eſta bikes t. 
9. The Reaſon for which Hobbes will ac- 
knowledge but One Covenant. 
10. This Reaſon inſuffutent. 
11, 12. Hobbes's Arguments anſwer'd. 
13. A Civil State, how defined. 
14. /n a Monarchy, the Will of the Prince 
7s the Will of the State. 
15. Under other Forms of Government, ac- 
cording to the regular Courſe, the Com- 
munity 2s concluded by the Votes of 
the Major Part. 
16. This Rule admits of a Limitation. 
17. Of Equality of Votes. 
18. Of joyning, or dividing Suffrages. 
19. How many Perſons at leaſt, are requiſite 
to a Ruling Council. 
20. Civis, or a Member of a Civil State, who 
may properly be fo term d. 
21. Subordinate Bodies, of how many kinds. 
22, —_— with what Rights and Privi- 
capes. 
23. Of Gale ful Bodies, and Factions. 
24. The peculiar Duties incumbent on the 
Members of Civil States, 


| 


CHA p. III. 
Of the Production of Civil Sove- 
reignty, or Majeſty. 


by Natural Conſequence. Sect. 1. QOvereignty, the Reſult of thoſe Cove- 
6. Hhether Indigence was the Cauſe of nants by which the Publick Body was 
Civil Eſtabliſhments. fir/t united. 
7. The true Origine of Civil Government. 2. This done by the Divine Will and Appro- 
8. The bare Reverence of the Law of Ma- bation. 
ture, not ſufficient to ſecure the Peace of 3. M helber the Majeſty of Princes 7s in- 
Mankind : : mediately derived from G O D. 
9. 3 ſole Force of Arbitrators; or of 4. The Arguments which ſome make uſe of 
| OVENAants, | 


1%. Difterence in Opinion greatly preju- 


dicial to the Peace of the World. 
11. Men need a much more ſevere Reſtraint, 
than the Law of Nature only. 


zo prove the Afhrmative. 
5. Civil Authority not the Effect of War. 
6. Whether a Father of a Family may, 
wrihout any new Att, Commence 4 
Prince. 


= 
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7. How a Vallal, or Feudatary, may become 
a Sovereign Lord. 

8. Whether a Free State, or a Monarch, re- 
ſigning their Power into other Hands, 
are the Efficient Cauſe of the Sove- 
rergnty produced. 

9. Who bas properly the Power of conferring 

the Regal Title. 


CHA p. IV. 


Of the Parts of Sovereignty, and 
their Natural Connection. 


Sect. 1. IN what Senſe the Supreme Power may 
1 be ſaid to conſſt of Parts. 

2. The Legullative Power. 

3. The Vindicative Power, 

4. The Judiciary Power. 

5. The Power of War and Peace, and of 

making Leagues. 

6. The Right of appointing Magiſtrates. 

7. T he Right of levying Taxes. 

8. The Right of examining Doctrines. 

9. Government, a more ſtrict Obligation than 

bare Compact. 

10. Who may properly be ſaid to hold a part 
mm the Government. 

11. The Connection of Parts zu the Supreme 
Authority demonſtrated ; 

12. And illuſtrated. 

13. Many are for dividing thoſe Parts : 

14. Grotius amongſt the reſt ; whoſe Opinion 
is particularly diſcuſs'd. 


'o& FY Wd 


Of the Forms of Common- 
wealths. 


Scct. 1. TE Accidents of Civil States cannot 
conſtitute a new Species. 
2. Irregular Forms and Syſtems of Govern- 
ment. | 
3- The three Forms of Regular Govern- 
ment. 
4. Democracy feems to be the moſt Ancient 
Form. 
5. Democracy 20 /eſs inveſted with Su- 
preme Power, han Monarchy. 
6. Democracy, how conſtituted. 
7. The ordinary Requiſites of Democracy. 
8. How Ariltocracy rs eſtabliſpb d. 
9. And how Monarch 


15. Thrs Irregularuty beſt i/luſtrated by bx- 
amples. 

16, States which admit of Provinces do no? 

hence become neceſſarily Syſte matical. 

17. Of © ogy » occaſtnd vy a Common 
rince. 


18. Of Syſtems, compoſed by League and 
Confederacy. 

19. Of the Communication of Councils and 
Buſmeſs in theſe united Bodies. 

20. Whether the greater part ought here to 
conclude the leſs. 

21. Hou theſe Syſtems are difloly'd. 

22. The <5 Forms of Government com- 
pared, 


CH Ap. VI. 


Of the Affections, or Properties 
belonging to Sovereignty. 


Sect. * the Ruling Power in a State 
comes to be ſtyl d Supreme. 

2. He that is inveſted with this Poxwer is un- 
accountable ; 

3. And above Human Laws. 

4. Of the Diftmetion between Real and Per- 
ſonal Majeſty. | 

5. That a King may be Superior to a whole 
People, demonFtrated. 

6. The Arguments to the contrary refuted. 

7. Abſolute Government, whaz. | 

8. Not occurring alike m all Forms of Civil 
EfRabliſhments. 

9. Limited Governments, how occa/ion'd. 

Io. Founded on what Covenants. 

Ii. In what reſpect the different parts of 
the Government may be limited. 

12. Of the Power of Ellates, Senates and 
Councils. 

13. Hobbes an/wer'd. 

14. The various ways of holding the Souc. 
reigu Power, 

17. A Temporary Sovereignty, whether 
poſſible. 

16. Of Patrimonial Kingdoms. 

17. Of Kings, aſſumed by the free Act aud 
Grant of the People. | 


CHapP. VII. 


Of the Ways of acquiring Sove- 
reignty, eſpecially Monarchial. 


Io. In Bodies Palitich, there may be Vices 
of Men, and Vices of State. 


11. Tet theſe compoſe not a peculiar Species 
of Government : 


12. As neither do the various Accidents of 
Democracies and Ariſtocracies. 


13. Of the mixt Governments, propoſed by 


modern Authors. 
14. The Natare of Irregular States. 


Sea. 1. THE way of acquiring Sovereignty 
| in Democratical States zs uniform, 

2. In Ariſtocracies and Monarchies, va- 
11005. 

3. How far Government may be ſeiz'd on by 
Jult Force. 

4. How far by unjuſt Force. 

5. How a Perſon may be teleas'd from the 
Government of Another. 5 

6. E- 
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6, Election, of bow many kinds, 
=, Inter-regaum, woat, 
8. Aud Inter-reges. 
9. Hobbes examm'd. 
10. The Caſe of Polthumons Iſſue, u the 
Hereditary Line. | 
11, Of Succeſlion in a Patrimonal Kingdom: 
12. Of the ſame in Kingdoms eftabliſh'd by 
the free M of the People : and this 
either Simply Hereditary, 
12. Or [ineal, | 
14. Or Traniverſe, 
15. Of the Judge of Controverſies ari/mg 
iu the Cale of Succeſſion, 


' — - - 
_— — — 


Cn ar VIII. 


That the Supreme Power zs 70 be 
held Sacred in Civil States. 


Sect. 1.“ | H Supreme Power mot 70 be re- | 


/ifted in lawful Commands. 

2. H/herhber a Private Member can ſuffer In- 

jury from the State. DEED 

. Subjects very prone 70 unjuſt Complaints 
azainst their Governours. 

4. Flow man Ways a Sovereign may 1njure 

hrs Subject. 

5. Whether in the Caſe of Grievous Injury 
and Oppreſſion a Law ful Prince may be 

reliſted. 

6. The Name of a Tyrant does not juſtify the 

uſe of Violence in the Subject. 

7. Grotius's Opinion. 

3. NV Princes are 70 be held Sacred, but ſuch 
as are truly inveſted with Royal Au- 
thority. 

u what Caſe an Uſurper may be acknow- 
ledę d for a Lawful Prince. | 

10. Flow far the Commands of an Uſurper 

obige the Subjects, while their Law- 
ful Sovereign 2 alive, tho in an 
Exil'd condition. 


1 


2 
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CH AP. IX. 
Of the Duty M Sovereigns. 


Sect t. 6 Office and Duty of Sovereigns, 
whence io be diſcover'd. 
2. The Obligation 7hat Princes have to be 
well inſtructed in it. 
2. The People's Safety ig the Supreme 
Law. 
4. The Subjects are to be train d up in Good 
Manners. | 
. Fit Laws are ve be enacted, 
6. Aud put in Exccution. 
>. Penalties are 10 be inflicted with Juſtice 
and Moderation. 
3. The Subjects are to be reſtraind from 
Mutual Injuries. . 
2 An Able and Honeſt Miniſtry 
= wmploy'd in State Affairs. 


is to be 


| 


| 


| 


Io. Taxes are to be equally laid, and rightly 
gather'd. 

11. The Wealth of rhe State 7s to be ad- 
vanced. | 

12. Factions 70 be prohibited. 

13. ASufficient Force 70 be kept up for the 
oppoſing of Foreign Invaders. 


BOOK VIII. Crap. I. 
Of the Power to direct the Actions 
of the Subject. 
the Nature of Civil Laws z ge- 


O 5 ne ral. 


. Whether a Civil Law may contradicz 

the Natural. 

3. Whether the Definition of Crimes 7s left 
arbitrarily to the Determination of the 
Civil L aw. 

The Precepts of the Decalogue whether 
Civil Laws ? 

Whether any thing Jult antecedently 10 
the Civil Laws. 

Whether a Sinful Command of 4 Superior 
may at any 11me be obey'd without Sin. 

7. No Sin /awfully committed npon the Com- 

mand of a Superior. 

8. Whether a Subject may lawfully bear 


Arms in an Unjuſt War at the Command 
of his Prince? 


- — 


— . 


Sect. 1. 
2 


„ 2 


Ca Ht 


Of the Power of the Sovereign 
over the Lives of the Subject 
for the Detence of the Common- 


wealth. 
Sect. 1. "F HE Sovereign may hazard the 
| Lives of 4zs Subjects in War. 
2. Whether lawful to refuſe bearing Arms 
upon a Compact w:th an Enemy? 


3. No Man to make bimſelf unfit to bear 
Arms. 

4. 7 he Obligation of a Souldier what. 

J. Whether the Common: wealth may give 
up an innocent Subject. | 

6, The Common-wealth may deliver up a 
Subject for an Hoſtage. 


. ů ——ᷣ—ͤ— —— — — — a 


GA. III. 


Of the Power of the Sovereign 
over the Lives and Fortunes of 
the Subject in Criminal Caſes. 


Sect. 1. T 


H E Power of Liſe and Death ube- 
ther and how transfer'd from partt- 
cular Men to the Commor-we 2lth. 


2. tn 


Mtn 8 a * 2 
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2. Iu a Liberty of Nature 20 human Pu- 
niſhment : 
3- But only in a Common- we alth. 
4. Puniſhment, wher. 
5. Puniſhing to what Species of Juſtice re- 
ducible. 
6 That one «Man ſhould puniſh another, not | 
unjuſt. 
7. The Power of Puniſhing where hodg'd. 
8. HumanPuniſhment ought to have ſore End. 
9. The firſt End of Pumſhment the Amend- 
ment of the _ 
10. fe x Lawful for any Nan 10 cor- 
recs ally ? 
11. The — End of Puniſhment, Caution 
for the Injured. 
12. The third, the general Security. 
13. How far Private Men are allowed to in- 
Hier Puniſhment. 
14. I hat Offences it is needleſs for human 
ultice to puniſh. 
15. Whether lawful at any time to pardon ? 
16. How far this is lawful antecedently to 
the Penal Law. 
17. How far after it. 
+18. The Quality of « Crime 10 be eſtimated 
from the Object F it; 
19. And _ the Paſſion that gave the Im- 
pulſe; 
20. And fiom the Force of the Inclination 
and Intention ; 
21. And from the Obſtinacy and Reſolution 
of the Criminal ; 
22. And laſtly from Cuſtom and Habit. 
23. What tobe regarded in determining the 
Quantity of the Puniſhmenr. 
24. The meaſure of Puniſhments, what. 
25. In Puniſhment the Perſon of the Sufferer 
to be regarded. 
26. The Jewiſh Law whether an unzverſal ad. 
equate meaſure of Puniſhment. 
27. Of Retaliation. 
28. 4 Corporation or Community, H 
puniſh'd. 
29. The Crimes of Corporations wear out 
in Courſe of Time. | 
:0. Every fatal Evil not an human Puniſh- 


| 


5. Or utterly loſt. 
6. Simple Eſteem Civil /z//en'd or laſt, either 
from a certain State, 
7. Or upon a Criminal Account. 
8. Nodiſhonour to refuſe to engage in a Duel 
when the Laws forbid it. 
9. Simple Eſteem not dependent upon 7he 
Pleaſure of the Government. 
10. Nor to be ſacrific'd for it. 
11. Intenſive Eſteem: 
12. The Foundations of it. 
13. A betber Power the ſole Foundation of 
Honour. 
14. An Aptitude only for Honour the Re- 
ſult of thoſe Foundations. 
15. M bat Perſons have a Right of Precedence 
to Others, 
16, Arguments apon which Precedence 7s 
pretended to. 
17. That of Antiquity examin 4. 
18, 19. That of Power, of its Quality, and of 
Titles. 
20. One Sovereign Prince not obliged to yield 
the Precedence 1% another. 
21. How ſuch Princes might meet, without 
any Diſpule for Places. 
22. Of Order between Equals. 
23. The Power of appointing the Order of 
the Subjects /oag'd in be Sovereign. 
24. Subjects of different Common: wealths, 
bow compar d. 
25. Nobility of Birth aof from Nature 
26. But from the Inſtitution of Common- 
wealths. 
27. Uſually is, and ought to be founded upon 
Merit. 
28. The Nature of the Roman Nobility 72 
the earlieft times. 
29. Offices bor in be State, the Meaſure 
it Afterwards. 
30. What the Nature of the Modern No- 
bility n the greateſt Part of Europe. 
31. Nobility of Blood /:ztle regarded in ſome 
es. | 
32. How far Civil Honours depend upon the 


Common- wealth. 


ment. 
31. Difference between Dammage ſuffered 
directly and by Conſequence. 


32* Difference between the Occalion and the Of the Power 


Cauſe of Evil. 
32. Ao. Man to be puniſh'd for another'sCrime. 


Of the Power of the Sovereign 


Scct. r. 


CHavp. IV. 


iu determining the Value of the 
Subjects. 


Steem defin'd and divided. 
2. Simple Eſteem Natural. 
3 Which may be either Entire, 

4. Or Impair'd, 


Sect. 1. 


(f) 


C4 VN; | 
of the Sovereign, 
both over the Publick Patri- 
mony, and the Eſtates of Pri- 
vate Subjects. 

HAT Power the Prince hath over 


the Goods of the Common-wealth, 
where the Kingdom is his Patri- 


2. The Subjects do not every where owe the 
Propriety of their Eſtates to 7he 
Common-wealth. 

2. The Sovereign make Laws to direct 
the Subjects in the Uſe of their Goods 
and Eltates. 

| 4. And 
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4. And alſo impoſe Taxes upon them. 
5. What to be obſery'd in the Impoſition 
Cuſtoms : 
6. And other Taxes. 
7. Of the Sovereign or Tranſcendental Pro- 
priety. | 
8. What Power the Prince hath over the 
Goods that belong to the Common- 
wealth as /uch. | 
9. Of the Alienation of he Kingdom, or an 
part of it. 
to. A Privce cannot make his Kingdom 4 
Fief, or Mortgage it, without the Con- 
ſent of his People. 
11. Nor Altenate any thing incorporated in 
the Crown. * 


CHnape. VI. 
Of the Right of War. 
HE Diviſion of what follows in the 


* Chapter. 


. Peace the ordinary proper State of Man; 
War extraoramarily indulged by Na- 
Jure. 

War ether Offenfive or Defenſive. 

The Cauſes of War ought to be manifeſt. 

7 he Unjuſt Cauſes of War recounted. 

Fraud lauful againſt an Enemy. 

How far Violence may be lawfully uſed 
agamſt an Enemy. | 

Ju a Common-wealth particular private 
Men /ofe their Right of War. 

„ War either folemn or /eſs ſolemn. 

10, A Magiſtrate as ſuch hath no Right to 

make War. 

Whether he may make War upon a Pre- 

ſumption of his Prince's Conſent. 

How far an Injury, done by a Subjedt, 

may give Reaſon for a War againſt the 
Common- wealth. 

Of the Equity of Reprizals. 

For whom we may juſtly make War. 

Of the Declaration of War. 

Of the Liberties commonly uſed in War. 

Of the Liberties uſed upon the Perſon 

/ an Enemy. 
Whether lawtul 4% kill an Enemy by 
Aljaſſmes ? 

Things Sacred not exempt from the 
Libertics of War. 

. Things, how acquired in War. 

Io whom 15: Acquilitions of War be. 

long. 

Things incorporeal, how far acquired 

in War 

A Loan, whether acquirable in War. 

Dominion over the Conquer'd, how 

many ways acquired. 

Things !oſt in War, how recovered. 

Whole Nations, how reftored to Liberty. 


Sect. t. 
2 


g 


(oe 


11. 


12. 


13. 
14. 
15. 
16. 
17. 


18. 


19. 


7 
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CHap. VII. 
Of Compacts that relate to War. 


Sect. f. T HE Diviſion of Compacts that pre. 
ſuppoſe War. 
2. Compacts that have no Tendency ts re. 


move the War, whether valid. 
3- ATruce, whaz. 


4. Of the Duration of Truces. 

5. A Truce leaves the Diſpute, the War be. 
gan upon, undecided. 

6. No need of a new Declaration cf War 
when the Truce expires. 
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Containing the Preliminary Partsof that Knowledge. 


C HAP. 


I. 


Of the Origine and the Variety of MoRaL ENTITIES. 


T was the Buſineſs of the Fryft and Higbeſt 
Philoſophy (1), and that by which alone it 
could fully anſwer the Deſign of its Name, 
and Inſtitution, to deliver the moſt Com- 
prehenſive Definitions of Things, and to 

rank them agreeably under their proper es, 

ſubjoyning the General Nature and Condition of 
every ſort of Beings. Now as the Series of Na- 
tural Things hath been fairly enough regulated by 
thoſe, who have hitherto apply'd themſelves to 
the adorning of that Sczence, ſo it is evident, that 

Men have not been equally ſolicitous about con- 
ſtituting the Eutia Meralia, or Moral Entities, 
nor treated them with that Reſpect which their 
Dignity requir d. Many Authors ſeem never ſo 
much as to have thought on them; others only 
touch them lightly over, as idle Fictions of no 
uſe or moment in the World. When, at the ſame 
time, it was highly expedient, that they ſhould 
be fully underſtood by Mankind, who are en- 
du'd with the Power of producing them, and 
through whoſe whole Lives and Conducts their 
Force and Activity is diffus d. This Reflection 
obligeth us to premiſe ſome what on a part of 
Knowledge generally neglected; ſo far as ſhall 
leem requiſite to illuſtrate our Principal Under- 


taking. Efj 
ral Things ſhould, either upon account of their 
Obſcurity, or of their Novelty, prove a Stop to 
the Reader, who perhaps in Common Treatiſes 
hath rarely met with the like Terms. And here, 
if thoſe who have been bred up 1n the nicer De- 
licacies of Le ſhall diſdain our Endeavours 
of this kind, caſt a cenſorious Frown on 
Words unknown to Ancient Eloquence; we only 
petition them for this Favour, that as we often 

rdon the Impertinencies of their over-ſcrupu- 
— Exactneſa, ſo they would be pleas d to grant 
us the like Toleration, whilſt we profeſs a cloſer 
regard to the (2) ſtrict Severity of Things, than 
to the exterior Ornaments of Speech. For how 
to expreſs our ſelves with more Advantage about 
theſe Matters we are yet to ſeek; unleſs by te- 
dious Circumlocutions we would leave them 
more obſcure and more perplex'd than we found 
them. Againſt the Charge of Novelty Tal 
himſelf will be our Advocate: New Names (lays 
(a) he) are to be apply'd to new 7 hings : nor 18 this 
to be wonder'd phy any Man of ordinary A'nows- 
ledge, when be conſiders, that in every Art and 
Craft, not vulgarly underflood, there is a variety 


pecially leaſt our Definitions of Mo- 


F Terms coyn'd for that particular Subjef?. And 


— — — 


(1) The Metaphyſicks, which is called the 
Principles from it: And the higheſt, in reſpe# 


Philoſophy, becauſe moſt other Sciences depend upon it, and borrow their genera! 
its Objett, ſince it treats about God, Angels, and the ſeparate Soul, &c. 


(2) Cicero de Finib. I. 3. c. 5. Whatever is ſpoken of wiighty Matters clearly and plainly, is well ſaid: but to fludy to ſet of 


ſuch things by an ornamental way of ſpeaking, is childiſh. 


(=) Vide de Finib, 1. 3. c 1. 
A then 


* 
n ————— 
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then giving Examples in the Liberal and Me- 
chanick Arts, he concludes ; A Philoſopher of all 
Men hath an eſpecial Right to this Priuiledge; for 
Philoſophy is the Art of Life, and he that would 
undertake to explain its Rules, cannot, from the 
common Currency of words, find Gock enough 10 
anſwer his Occaſions (a). But hgthat can upon 
no account digeſt ſuch Harfhneſs of Style, is left 
at his Liberty to turn opt of theſe rougher 
Tracts, and to paſs immediately to a Field of 
more Smoothneſs and Pleaſure. 

IT. All the Beings which compoſe this Uni- 
verſe, as they conſiſt of ſuch Principles as were 
by the moſt Wiſe Creator temper'd and fitted 
for the producing of each particular Eſſence ; fo 
they have every one of them their proper Me- 
ions, ariſing from the Diſpoſition and Apti- 
tude of their Subltance, and exerting themſelves 
in agreeable Actions, according to that Portion 
of ſtrength which their Divine Author and Foun- 
der hath imprinted on them. Theſe Mections we 
now uſually call Natural, ſince the term Mature 
hath been extended fo far as to denote, not only 
the General Maſs of Things, but alſo the Modes 
and Acts flowing from the internal Force of their 
Conſtitution, by which is produc'd that infinite 
Variety of Motions which turns and manages 
all the Buſineſs of our World. Thoſe Things 
which exerciſe their Operations, either without 
any Senſe at all, or with pure down-right Senſe, 
or with ſuch as is aſſiſted by very imperfect Re- 
flection, are guided by the ſole Inſtinct of Na- 
ture, and are unable to govern their Actions by 
any Rules or Modes of their own Invention. 
But Man, who beſides his excellent Form and 
moſt accurate Contexture of Body, fitting him 
for the nobleit and the quickeſt Offices of Life 
and Motion, is endu'd with a ſingular Light of 
Underſtanding, by the help of which he 1s able 
molt exactly to comprehend and to compare 
Things, to gather the Knowledge of Obſcurities 
from Points already ſettled, and to judge of the 
Agreement which Matters bear to each other; 
and hath alſo the Liberty of exerting, ſuſpend- 
ing, or moderating his Actions, without — 
confin'd to any neceſſary Courſe and Method: 
Man, we fay, is farther inveſted with the Privi- 
ledge of inventing and applying new Helps to 
each Faculty, for the more eaſy Regulation of its 
Proceedings. To confider what numberleſs 
Modes and Notions have been introduc'd for the 
Alliſtance of the Underſtanding, and for prevent- 


—_— 


ing the Confuſion which might ariſe from the 
undiſtinguiſh'd Vaſtneſs of its Objects, is the 
Province of another fort of Enquirers. Our 
Bulineſs is to declare, how, chiefly for the Di- 
rection of the Vill, a certain kind of Attributes 
have been impos'd on Natural Things and Mo. 
tions; whence there ſprings up a peculiar Agree- 
ment and Con veniency in the Actions of Man- 
kind, a grateful Order and Comelineſs for the 
Ornament of Human Life. And theſe Attributes 
are call'd Moral Entities, becauſe the e Manners 
and the Actions of Men are judg'd and temper'd 
with relation to them; and do hence aſſume a 
Face and Habit different from the horrid Stu- 
pidity of the dumb Creation. 

III. We may define our Moral Entities to be 
Certain Modes ſuperadded to Natural Things and 
«Motions, by Underſlanaing Bemgs ; chiefly 7 
the guiding and tempering 1he Freedom of Volun- 
tary Actious, and for the procuring of a decent 


 Regularity in the Method of Life, We call them 


Modes, becauſe we conceive Zns, or Being 
1n general, to be more conveniently divided at 
large, into Subſtance and Mode, than into Sub- 


ſtance and Accident. And as Mode is contradi- 


{tinguiſh'd ro Subtance, ſo it is manifeſt, that 
Moral Entities have no ſelf. ſubſiſtence, but are 
founded in Subſtances and in their Motions, and 
do only affect them after a certain manner. Of 
Moaes, (1) ſome flow as it were naturally from the 
things themſelves, (2) others are ſuperadded by the 
Intervention of an Intelligent Power. For what- 
ever is endu'd with Underſtanding, can from the 
reflex Knowledge of Things, and trom comparing 
them with one another, form ſuch Notions as 
may prove very ſerviceable in the Direction of an 
agreeable and conſiſtent Faculty. Moral Entities 
are of this kind; the Original of which is juſtly 
to be referr'd to Almighty GOD, who would 
not that Men ſhould paſs their Life like Beaſts, 
without Culture wy without Rule; but that 
they and their Actions ſhould be moderated by 
ſertled Maxims and Principles; which could nor 
be effected without the Application of ſuch 
Terms and Notions. But the greateſt part of 
them were afterwards added at the Pleaſure of 
Men, as they found it expedient to bring them 
in, for the poliſhing and the methodizing of 
Common Life. And from hence the End of 
them is plainly to be diſcover'd, which is not, 
like that of Natural Beings, the Perfection of 
the Univerſe, but the particular Perfection of 


„ 


(2) We ſind Manilius uſing the like Excuſe: Lib. III. V. 39. Cc. 


Ornari res ipſa negat, content a doceri. 

Et ſi qua externa referantur nomina lingua, 
Hoc operis, non vatis erit : non omnia flee: 
Poſſunt, & propria melius ſub voce not autur. 


Nor hope ſweet Verſe and curious Turns to find : 


I'll leave thy Paſſions, and inſtruct thy Mind. 


And though ſome Words of foreign ſtamp appear, 

Seem harſh, untun'd, uneaſie to thy Ear, 

This is the Subjects, not the Mriter's Fault: 

Some things are ſtiff, and will not yield to Thought. 

I muſt be plain: and if our Art hath found 

Expreſſions proper, it neglects the ſound. REFER: 
| r. Creech. 


To the ſame purpeſe, V. Lucret. lib. 1. V. 137. & Horat. At. Poet. V. 48. & ſeg. 


Si forte neceſſe eſt 
Indiciis monſtrare recentibus abdita rerum, 


Fingere cinctutis non exaudita Cethegis 
Continget : dabiturque licentia ſumpta pudenter. 


(r) Fer Inſtance, The Figure of a Body, which i; really inherent in it; and therefore called an Internal Mode. 
(2) Such are Moral Entities, which are not in the things themſelves, but depend upon the Operation of the Mind ; aud as 


*heref ore cakes External Modes. 


Human 


c. 


| Creec#, 


and e 


Juman 


E 


r 
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Human Conduct, as Superior to Brutal, in being 
capable of regular Beauty and Grace: that thus 
in ſo inconſtant a Subject, as the Motions of 
Men's Minds, an agreeable Elegance and Har- 
mony might be produce d. ö 

IV. As the Original way of producing Na- 
tural Entities is by Creation, ſo the manner of 
framing Moral Entities cannot be better ex- 
preſs d than by the Term of Impoſition. For theſe 
do not proceed from Principles ingrafted in the 
Subltance of Things, but are added, at the Plea- 
ſure of Intelligent Creatures, to Beings already 

rfect in a Natural Senſe, and to the real Pro- 
ductions of thoſe Beings; and conſequently ob- 
tain their whole Exiſtence from the Determina- 
tion of their Authors. The ſame Power aſſigns 
them ſuch and ſuch Effects, which when it ſees 
convenient, it can deſtroy without cauſing any 
Natural Alteration in the Subject to which they 
were apply'd (ij. Hence, their Force and Ability of 
Ope ration doth not conſiſt in this, that they can 
by their internal Efficacy produce any Natural 
Motion or Change in Things, without the Inter- 
vention of other Cauſes; but, partly in ſhewing 
Men, how they ought to govern their Freedom of 
Action, and chiefly in making them capable of 
receiving Benefit or Injury, and of exerciſing ſe- 
veral Works towards other Perſons, with ſome 
peculiar Effect. And the Efficacy of Moral En- 
tities, produc'd by Almighty God, flows from this 
Principle, that he, by his Right of Creation, 
hath the Power of circumſcribing, within proper 
Limits, that Liberty of Will with which he in- 
dulg'd Mankind, and when it grows re fractory, 
of turning it which way ſoever he pleaſeth, b 
the Force of ſome threatned Evil: Men likewiſe 
were impower d to give a Force to their Inven- 
tions of the ſame kind; by threatning ſome Incon- 
venience, which their Strength was able to make 
good, againſt thoſe who ſhould not act conform- 
ably to them. Ft 

V. Since then Moral Entities were inſtituted 
ſor the Regulation of Men's Lives, to which End 
it is neceſſary, that thoſe who are to obſerve this 
Rule ſhould bear ſome ſettled Relations to one 
another, ſhould govern their Actions by a fixt 
Method; and, laltly, ſhould act with determi- 
nate Reſpects and Titles about ſuch Goods and 
Poſſeſſions as the Occaſions of Life require; we 
may hence conceive them to be principally inhe- 
rent, , in Men; 2%, in the Actions of Men; and 
3%, after a fort (2), in Things; which Nature, 
eithet by her own Strength, or with the Aſſiſtance 
of Human Induſtry may produce. But though 
it would be no Abſurdity to ſtate their Diviſion 
according to theſe three Heads or Subjects, yet 
it ſeems a more exact Method to make the Claſſes 
of Natural Entities our Patterns in digeſting 
the Moral. Not only becauſe the former have 
more engag d the Studies of Philoſophical Men, 
and being compar'd with the latter, caſt a con- 
liderable ſhare of their own Light and Evidence 
upon them; but likewiſe becauſe our Under- 


ſtandings are fo immers'd in Corporeal Imagcs, 
as to be hardly capable of apprehending ſuch 
Moral Beings any otherwiſe than by their Ana- 
logy to thoſe of Nature. | 

VI. Now though «Moral Entities do not ſub- 
fiſt of themſelves, and for that reaſon ought not, 
in general, to be rank'd under the Claſs of Sub- 
ſtances, but of Modes; yet we find many of them 
to be conceiv'd in the manner of Subſtances, be- 
cauſe other Moral Things ſeem to be immedi- 
ately founded in them, juſt as Quantities and 
Qualities inhere in the real Subſtance of Bodies. 
Farther, as Natural Subſtances ſuppoſe ſome 
kind of Space, in which they fix their Exiſtence, 
and exerciſe their Motions; ſo in Alluſion to 
theſe, «Moral Perſons are eſpecially ſaid to be in 
ſome Hate, which in like manner contains them, 
and in which they perform their Operations. 
Hence a State may not improperly be de fin da 
Moral Entity, am d and taken up, on account of 
the Analogy it bears to Space. And as Space ſeems 
no Principal and Original Being, but is devis'd, 
to be, as 1t were, ſpread under other Things, to 
hold and to ſuſtain them in ſome particular man- 
ner; fo the ſeveral Hates were not introduc'd for 
their own fakes, but to make a Field for Moral 
Perſons to exiſt in. Yet there is indeed this diffe- 
rence between Sate and Face, that the latter is 
a kind of immoveable Subſtance, extended prima- 
rily, and of it ſelf, and which might {till ſubſiſt 
if all the Natural Things, which now fill it, 
were remov'd : But States, (and all other Moral 
Beings, conſider'd formally as ſuch) obtain no 
higher Condition than that of «Modes or Attri- 
butes; io that upon taking away the Perſons 
ſuppos d to be in ſuch a Stare, the Sate it ſelf 
is in manifeſt Danger of loſing its own Ex- 
iſtence. 

VII. There are two ſorts of Spaces, one ac- 
cording to which things are ſaid to be in a place, 
which the Logicians call Ci, as here, there, &c. 
and another according to which they are pro- 
nounc'd to be in time, which they call Quando, 
as Teſterday, to Day, to (Morrow, &c. In the 
ſame manner we may conceive a double Notion 
of State, one which denotes a «Moral Ubi, and 
bears an Analogy to Place ; another which 1n- 
cludes a Reſpect to Time, ſignifying the Appli- 
cation of ſome Moral Effe& to Perſons exiſting in 
ſuch a Time. The former State, which hath a 
Relation to Place, may be conſider d either Unde- 
terminately, as it reſults only from (3) Moral Qua- 
lities; or Determinately, as it ſuppoſeth a Depen- 
dance on (3) Moral Quantities, and on Compariſon. 
The Fate of Man conſider' d undeterminately, is 
either Natural or Aaventitions. We uſe the 
word Natural, not becauſe ſuch a State flows 
from the internal Principles of Human Eſſence, 
antecedent to the Power of Impoſition, but be- 
cauſe it was impos d by G OD himſelf, not by 
Man, and affects us immediately upon our Na- 
tivity. We are wont to nailer the Natural 
State of Man, either abſolutely, or with relation 


(1) See the laſt Section of this _ 


—— 
— 


( 2 ) See what the Author ſays Section 16. 
( 3) From the 17, to the 23. Section of this Chapter, the Author ſhews 


what be means by Moral QualRties and Quantities. 
2 to 
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to other Men. The former Notion, till we can 
find a more convenient Term, we may expreſs 
by the word Humanity, importing that Condi- 


tion in which Man is plac'd by his Creator, who 


hath been pleas'd to endue him with Excellencies 
and Advantages in a high Degree above all other 
Animate Beings (a). Of which State this Prin- 
ciple is a direct Conſequence, that Man ought to 
be a Creature acknowledging and worſhiping 
his Divine Author, and Admiring his Works; 
and that 'tis expected that he ſhould maintain a 
Courſe of Life far different from that of Brutes. 
To this State is oppos'd the Life and the Con- 
dition of Irrational Animals. 

Since then the very being a Man is a Sate, 
obliging to certain Duties, and giving a Title to 
certain Rights, it cannot be out of the way to 
conlider the preciſe point of Time, at which par- 
ticular Perſons may be ſaid to enter on ſuch a 
State. And this we conceive ought to be fix'd 
on the very firſt Moment, when any one may be 
truly call'd a Man, though he as yet want thoſe 
Perfections which will follow his Nature in a 
longer Courſe : that is, whenſoever he begins to 
enjoy Life and Senſe, though his Mother hath 
not yet deliver'd him into the World. Now be- 
cauſe the Oblzzations cannot be fulfill'd by him, 
without he underſtand his own Nature and the 
Ways of Working, they for that Reaſon do not 
actually exert their force, till he is able to ſquare 
his Actions by ſome Rule, and to diſtinguiſh them 
by their proper Differences. But the Ag, on 
the contrary, date their Validity from the very 
beginning of our _ in as much as they en- 
gage other Perſons, already arriv'd at the full 
uſe of Reaſon, to ſuch and ſuch Performances to- 
wards us, and may turn to our Benefit, even 
whilſt we are incapable of apprehending the Fa- 
vour. Hence, it being a general Right and Privi- 
ledge of all Men not to be Hurt by Others, if 
the Body of a Fetus in the Womb ſhould ſuffer 
any unlawful Violence, the Injury is not only 
done to the Parents, but to the Child ; who, we 
ſuppoſe, may in his own Name demand Juſtice 
on that ſcore, when he 1s grown up to Know- 
ledge of the Action. But before the Imperfect 
Materials have acquir'd an Human Form in the 
Womb, if any one ſhould diſſipate or deſtro 
them, he can't properly be — Injurious wit 
regard to that ſenſleſs Maſs; though he hath 
indced broken the Law of Nature, by intercept- 
ing a Member of Human Society, and hath done 
an Injury to the Commonwealth, and to the Pa- 
rents, by depriving them of their promis'd 
Citizen and Off-ſpring. 

The Natural State of Man, conſider'd with re- 
lation t other Men, is that which affects us up- 
on the bare account of an Univerſal Kindred, 
reſulting from the Similitude of our Nature, 
antecedent to any Human Act or Covenant, by 
which One Man is render'd peculiarly obnoxious 
to the power of Another. According to which 
Senſe, thuſe Perſons are ſaid to live in a State of 


Nature, who neither obey one Common Maſter, 


nor are at all ſubject one to the other, nor have 


any acquaintance by the means of Benefits, or of 
Injuries. To which may be added a third Notion 
of a Natural State, as it abſtracts from all Inven. 
tions and Inſtitutions brought in, either by Hu- 
man Induſtry, or by Divine Revelation, for the 
Grace and the Conveniency of Life. 

The Adventitions State is that which obligeth 
Men at, or after their Birth, by the Authority of 
ſome Human Conſtitution; the Diviſions of which 
will be better ſettled hereafter. 

But we ought to obſerve, by the way, that 
there's no Reaſon why People ſhould imagine a 
State of Nature in the Senſe, but now dchver'd, 
to be a thing that never was, or can be in the 
World; becauſe there was never any Set of Men 
joyn'd together barely by that Similitude of Na. 
ture, as it abſtracts from Conſanguinity; Eve 
being knit to Adam in the Conjugal Tie, and all 
their numerous Deſcendants being cloſely united 
and ally'd by the Communion of Blood and 
Race. For we muſt know, that the Bond a- 
riling from nearneſs of Birth, doth by degrees 
wear out, amongſt Perſons remov'd at a great 
diſtance from the Common Stock, nor is elteem'd 
of any farther force, when once got beyond the 
reach of thoſe ſeveral Appellations and Terms 
which Mankind have invented to expreſs it by. 
And therefore ſuch a Sate, though it did not 
appear at the Commencement of Human Race, 
aroſe afterwards in a longer Tract of Time, 
when the Memory of the Univerſal Root, and 
the Senſe of the Relation ſpringing from it, 
were {ſunk out of the Thoughts and Minds of 
Men. 

VIII. But although every State ſuppoſeth, in 
the Perſon whom it affects, a reſpect and diſpo- 
ſition towards others, in as much as it is at- 
tended with ſome Right, or ſome Obligation, nei- 
ther of which we can conceive without an Ob- 
ject to imploy their force upon; yet ſome kinds 


of States do more expreſly include and denote a 


relation towards other Men, whilſt they fignifie 
the manner and proceſs by which the Mutual 
Buſineſs of Mortals is on both ſides manag'd and 
tranſated. Of this fort the moſt ſignal and mate- 
rial are Peace and War, which two States, Liba- 
uius ſays, comprehend all the Affairs, and all the 
Conduct of Life, Peace 7s that State by which 
Men live quietly together, without the diſturbance 
of Violence or [njuries, and voluntarily diſcharge 
their Mutual Duties, as Matters of neceſſary Ob- 
ligation. War, on the other hand, zs a State of 
eMen mutually engag'd in offering and repelling 
Injuries, or endeavouring forcibly to recover their 
Dues. Peace may be divided into Common and 
Particular ; the former ſuch as is maintain'd a- 
mongſt Men by Duties flowing purely from the 
Law of Nature; (1) the latter ſuch as derives its 
force from expreſs Covenants and Leagues, 
binding both fides to agreeable Performances : 
This again is branched into Internal and Ex- 


a) Uiccra Off 1. c.28. Nature hath given us 8 P 


a erſon and Character to ſuſtain in aDegree of Excellence far above any other Creatures, 


{ 1 ) See Book VIII. Chap. IX. Sed, 2, 3. &c. 
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ternal, the one between Members of the ſame 
Commonwealth, the other regarding Perſons of 
different Countries and Governments, whether 
as Common Friends, or as Special Confederates 


and Allies. A Common or Univerſal War ingage- 


ing all Mankind at the ſame time, is an impolli- 
ble Suppoſition; this being a dire& Conſequence 
of the {tate of Beaſts. Particular War is either 
[nternal and Civil, or External; that hetween 
Members of the ſame, this between thoſe of diffe- 
rent Communities. When the As of War ace 
ſuſpended, though the S7aze {till continue, ſuch a 
Ceſſation is call'd a Trace (1). 

IX. States are ſaid to be conſider'd deter mi- 
nately, when we meaſure them 3 to the 
high or low degree of Eſteem which attends them, 


or accounting as they are reckon'd more or leſs ' 


honourable. For lince peculiar Rizhts and Obli- 
gations accompany each Hate, every one obtains 
a larger ſhare of Splendor and Credit, either as 


its Ri2hts are more numerous and more forcible; 


or as its Oblizations are directed towards the 
rformance of ſuch Works as require a ſingu- 
ar ability of Parts and Wit. On the other 

hand, thoſe which demand only dull Pains and 

Labour of Body, are in very little Value and Re- 
ute. 

X. The latter ſort of State, which, in our 
General Diviſion, we ſettled with relation to 
Time, in conjunction with ſome Moral Effect, 
may be divided, %, into Seniority and Juniori- 


ty both which are conſider'd, either with reſpect 


to the duration of Human Exiſtence, and are 
then call'd Age, the degrees of which are /nfan- 
, Childhood, Puberty, Touth, Manhood, fir d Age, 
Declining, Old, and Decrepit Me: or, with re- 
gard to ſome adventitious State, according as a 
Man hath continued a longer, or a ſhorter time 
in it. Secondly, Into Plen-age (2), when One 1s pre- 
ſum'd able by his own Strength and Diſcretion to 
manage his Affairs; and Non-age, when a Per- 
ſon hath need of a Tutor, or Guardian, becauſe 
he is ſuppos'd , upon the account of weakneſs of 
Judgment, incapable of dextrouſly proſecuting 
is own buſineſs. The limits of this Hate are 
different, according to the various Conſtitutions 
and Cuſtoms of Nations. | 
Different from Non. age, is what we may call an 
Ae capable of mediated Guile; the bounds of 
which it is likewiſe impoſſible to allign. Æ lian in 
his Yarious Hiſtory (a) relates a very remarkable 
way of diſcovering ſuch an early Deceit. A Boy, 
having taken up a Golden Plate, dropt out of Di- 
ana s Crown, was Indicted in Court: The Judges 
orderd a pack of trifling Play-things to be 


laid upon the Board, and amongſt thele a Plate 


of Gold, and bid the Boy chuſe which he lik'd 
beſt; who again laying hands on the Gold, was 
condemn'd as guilty of the former Sacrilege. 

XI. Before we proceed to other Matters, it 
leems neceſſary for us to obſerve, that, through 
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Scarcity of words we are frequently compell d 
to expreſs by the ſame term, the Sate it felt, 
and the Attribute proper to ſuch a State ; though 
they are really diltinct, and form different Con- 
ceptions in our Minds (5). Thus, to give an 
inſtance, Liberty is us'd as well for a Sate with 
analogy to Space, as for a faculty of working 
with reſemblance to an Awe Quality, And lo 
Nobility, ſometimes expreſſeth a Sate, ſome- 
times an Attribute, or Affection of the Ferſon 
in ſuch a Hate, in the manner of a Paſſire 
Quality. So likewiſe the word Truce denotes 
both the Sate of Peace, and the Manner of 
Setling it. 

Nor mult we forget to hint, that as one Per- 
ſon may be at the ſame time engag'd in ſeveral 
States, provided that the Obligations of thoſe 
States do not interfere with one another, ſo the 
Obligations adhering to one particular Sate, 
may, according to different Parts, be deriv'd from 
different Principles. And therefore he that on- 
ly collects the Obligations flowing from a ſingle 
Principle, and omitts the reſt, doth not preſently 
form a diſtinct Sate incapable of other Obliga- 
tions, beſides thoſe which he hath taken notice 
of. Thus he that gathers ſeveral parts of the 
Office of Prieſts purely from the Holy Scriptures, 
doth not 1n the leaſt deny, but that they are 
likewiſe bound to ſuch Performances as the Con- 
ſtitutions of particular Governments ſhall far- 
ther enjoyn. So we that profeſs in this Work 
to treat only of thoſe Duties of Men, which the 
Light of Reaſon ſhews to be neceflary, do not 
at all pretend that there ever was, or now is, or 
ought to be, ſuch a Hate in which thoſe Obliga- 
tions only ſhould prevail, excluſive of all others. 
Nay, it would be almoſt a needleſs Diſquiſition to 
ſearch, whether ſuch a State of Men was once ſo 
much as likely to have been in the World. For 
the Aſſertion, which ſome ſo confidently lay 
down, could never * be clearly made out, That 
if Man had continued m his Primitive Holineſs, the 
Law A, Nature alone, as it govern'd him at firſt, 
ſo ſhould have continued its ſway, except that one or 
two Poſitive Commanad's might 


probably have been 


| added to it. We may juſtly queſtion, whether Man- 


kind, although untainted with Sin, ſhould have 
always paſs'd their Time in the Compaſs of a 


ſingle Garden, ſuſtaining themſelves with the 


Fruits of Spontaneous growth, and not have cul- 
tivated and adorn'd their ways of living, by In- 
duſtrious Management, and by Variety of Arts 
and Inventions. For what prejudice could it 
have been to their Original Innocence and In- 
tegrity, if upon che Multiplication of Human 
Race, they had divided into ſeparate Societies in 
the forms of Commonwealths? And what No- 
tion can we frame of ſuch Societies, with- 
out the Addition of Po/itzue Laws and Conſti- 
tutions ? 

XII. Moral Entities, fram'd with Analogy to 


(1) Vide Gror. de Jur. B. & P. I. 3.c, 21, 


(2) Videl.I.I.c. IV.C. 5. 
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(a) Lib. 5. cap. 16. 


( b ) S-nec. de Benef. I. 2. c. 34. There is a vaſt multitude of things which have uo peculiar words fa d uvon them ; an 


tne we expreſs not by proper, bus by foreign and borrew'd Names, 
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Subſtances, are call'd Moral Perſons (1); which 
are either particular Men, or ſeveral joyn'd in 
one Body by ſome Moral Tie, conſider'd with the 
State and Office which they maintain in Com- 
mon Life. Moral Perſons are either Simple, or 
Compound The Simple, according to the diffe- 
rence of their Polts and Employments, are either 
Publick, or Private; as their Duty is immedi- 
ately apply'd, either to the Benefit of Civil So- 
ciety, or to the particular Advantage of every 
Private Member. Public“ Perſons, by the gene- 
ral Cuſtom of the Chriſtian World, are divided 
into Civil and Eccle/iaſtical, The former are ei- 
ther P1#ncipal. or /uferior. Of Principal Perſons, 
ſome adminiſter Affairs with a Supreme Power ; 
others either execute ſome part of the Admini- 
{tration by Commiſſion from the Supreme Pow- 
er, who are properly call d Magi/trates, or elſe 
altiſt with their Advice and Counſel in the Ma- 
nagement of the Commonwealth. The Inferior 
periorm a leſs Noble Service to the Community, 
and act under the Magiſtrates, with reſpe& to 
their Publick Capacity. In War the Officers, 
whether ot higher or lower Commiſſions, anſwer 
to Magiltrates, and are aſſiſted. in Subordination, 
by the Common Soldiers. We reckon Men of 
that Profeſſion amongſt Public Perſons, in as 
much as they are authoriz'd by the Supreme 
Power, either immediately or mediately, to bear 
Arms in the Service of the Commonwealth. 
There is likewiſe a peculiar Species of Politicł 
Perſons, which we may ſtile Repreſentatives , 
becauſe they ſuſtain the Character of other per- 
ſons: ſuch as, being inveſted with the power 
and authority of acting by Another, do in his 
room tranſact Buſineſs with the ſame force and 
validity, as if he himſelf had manag'd it, Of 
this kind are Legates, Vicars, Burgeſſes, &c. 


A new diſtiaction hath been brought in of 


late, between Miniſters of a Repreſentative 
Character, who are Ambaſſadors properly ſo 
call'd; and Miniſters of the ſecond Order, as 
Eroys, or Reſidents, who do not, like the 
former, expreſs the full Power and Grandeur of 
their Maſters (a). 

With reſemblance to theſe Publick Repreſen- 
tatives, Tutors and Guardians are concern'd for 


Private Perſons, as they manage Affairs in behalf 


of the Pupils or Minors given them in _ 
On this Point Mr. Hobbes (b) is miſtaken, 
when he will have it frequently to happen in 


Communities, Hat a Man ſhall bear the Perſon of 


an [nanimate Thing, which therefore is it ſelf not 


properly à Perſon; as ſuppoſe of a Church, a 


Heſpital, a Bridge, &c. For there appears no 
Neceſſity of introducing a Fiction of Law, to con- 
ſtitute Perſuns by whom any of theſe ſhould be 
repreſented. It being more Natural to ſay in 
plain Terms, that particular Men are impower'd 
by the Community, to collect the Revenue, ſet- 
led tor the preſerving of ſuch Places, or Things, 
and to carry on and ſuſtain any Ss that ſhall 


ariſe on thoſe Accounts, 

The Variety and Diviſion of Zccle/raftical Per. 
ſons is obvious to every Man, according to the 
particular Religion in which he hath been bred 
up. Nor can any Man of Letters be at a loſs 
to apprehend what kinds of Perſons are found. 
ed in the Management of Schools. 

Private Perſons are of a vaſt latitude and ex- 
tent; yet their principal differences may be ta- 
ken f/# from their Buſineſs, Craft, or Trade, 
which imploys their Pains, and exhibits their 
Livelihood: and theſe are, either Creditable and 
Genteel, or ſuch as ſeem to carry in them more 
Baſeneſs, or Drudgery. Secondly, From the Con- 
dition, or, as we may fay, the Moral Situation 
which any one obtains in a Community; in which 
reſpect one is a Citizen, with more or leſs Pri- 
viledges; Another a Sojourner, and a third a 
Stranger. Thirdly, From the Place in a Fami- 
ly, upon which account one is ſaid to be a 
Houſholder, which may comprehend the Perſon 
of a Husband, a Father, and a Maſter; another 
is call'd a Wite, another a Son, auother a Ser- 
vant: Theſe may pals for the ordinary Members 
of a Family; the extraordinary are Gueſts and 
Lodgers. Fouribly, Upon account of Race and 
Birth; whence ariſe Nob/es, (divided into diffe- 
rent degrees in different Countries) and Plebei- 
ans. Fifthly, From Sex and Age, whence come 
the differences of Men and Women, and the di- 
ſtinctions founded in Childhood, Youth, Man- 
hood, and Old-Age. For though the diverſity 
of Sex, and Number of Years, are not of external 
Impolition, yet in the method of a Social Life, 
they involve ſome kind of Moral Notion; in as 
much as difſcrent Actions are becoming in diffe- 
rent Sexes, and Perſons of various Ages require 
a various Treatment and Application. | 

XIII. A Compound Moral Perſon is then con- 
ſtituted, when ſeveral Individual Men are fo 
united together, that what they wil or ac b 
virtue of that Union, is eſteem'd a ſingle Will 
and a ſingle Act, and no more. And this is ſup- 
pos d to be done, when the particular Members 
ſubmit their Wills to the Will of one Man, or of 
one Council, in ſuch a manner as to acknow- 
ledge, and to defire others to acknowledge, for 
the Common Act and Determination of them 
All, whatever that Man, or that Council ſhall 
decree or perform, in Matters which properly 
concern ſuch an Union, and are agreeable to the 


end and the intention of it. Hence it comes to 


paſs, that whereas in other Caſes, when many 
Men will or act any thing, we conceive ſo many 
diſtinct Wills and Acts as there are in number 
Natural Perſons, or Fluman I ndiviauals; yet 
when they cloſe, and form a Compound Perſon, 
they are fappos'd to have but a ſingle Will, and 
every Action which hay perform is conſtru- 
ed as one only, although a number of Natural 


Indi viduals concur in its production. And hence 


ſuch a Compound Perſon doth and ought to ob- 


(1) Th: Roman Lawyers erdinarily reſtrain' d the word Perſon to thoſe that were Free: Hence it was that they ranked their Slaves 


among t the Goods they poſſe fled. 


(] Vide Memoirs teucllant le. Ambaſſadeurs, p. 542 


U ) Lruiath, cap, 16 
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tain ſome particular Goods and Rights which 
none of the Members, in their private and ſepa- 
rate quality, can claim or arrogate to them- 
({clves. 

Here alſo we muſt remark, that as Natural 
Bodies continue the ſame, although in length of 
Time, by {low and ſilent degrees they receive a 
conliderable alteration from the various acceſſions 
and deſertions of their Particles; ſo by the par- 
ticular Succelſhon of Individuals, the Identity of 
the Compound Perſon is not injur'd: unleſs at 
one and the ſame time ſuch a Change ſhould 
arrive, as would entirely take away the Nature 
and Conſtitution of that United Body. On 
which Point we ſhall be more large in another 
part of our Work. | | 

Compound eMoral Perſons, or Societies, may, 
aſter the manner of /mgle Perſons, be divided in- 
to Publick and Private. And the former again 
are {ubdivided into Sacred and Civil, Of the Sa- 
cred, ſome we may call General, as is the Ca- 
tholick Church, and likewiſe any particular 
Church, whether comprehended within the 
Bounds of ſuch a Nation, or diſtinguiſh'd from 
others by Publick Forms of Confeſſion. Others 
peculiar, as are Counci's, Synods, Conſiſtories, 
Presbyteries, Oc. Civil Societies are alſo either 
General, as a Commonwealth, of which there are 
many Species, as Simple, Compound, Regular 
and Irregular ; or parſicular, as a Senate, an Or- 
der of Knights, a Tribe, a Parliament, c. Ar- 
mies may be called Military Societies, and confilt 
of Legions, or Regiments, Troops, Cohorts, Com- 
panies, Oc. 25 | 

Amongſt Private Societies we do not only 
reckon Families, but all the Colleges, or Corpo- 
rations in a Kingdom, or a City, as thoſe of the 
Merchants, of the Artificers, and the like. To 
make a minute Catalogue of every Species we 
think unneceſlary to our preſent Deſign. 

XIV. Concerning the Nature of ine, Moral 
Perſons, we have this farther to obſerve, That 
as one and the ſame Man may be in ſeveral 
States together, provided they do not claſh with 
each other, ſo he may ſuſtain ſeveral Perſons 
together, upon Suppolitzon that the Duties at- 
tending thoſe Perſons may be perform'd together 
by him. For though upon a natural account 
One cannot be both a Husband and a Wife, both 
a Son and a Daughter ; nor in a Moral Confide- 
ration, at the fame time, a Maſter and a Servant, 
a Judge and a Priſoner, a Party and Witneſs; 


Te 
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yer nothing hinders why the ſame Man may not 
„(for Example) at home a Honſholder, a Se- 
nator in Parliament, an Advocate in the Halls of 
Juſtice, and a Counſellor at Court. In as much 
as thoſe particular Offices do not require and 
engage the whole Man; but may, at different 
times, be all conveniently adminiſtred (a). And 
upon this Principle the wiſer Heathens undertook 
to defend Po/ytheiſm(b), which they knew well 
enough was contrary to Reaſon: for their Excuſe 
was, they only concetv'd ſuch a Number of Per- 
ſons in the ſame Supreme Being, as might an- 
{wer the Variety of Operations which proceeded 
from his Eſſence and Nature (c). 

It's very plain from the Name and the No- 
tion of Impoſition, that when a Man enters on the 
Capacity of a new Perſon, there 1s no Natural 
Change produc'd in him, no Generation of new 
Natural Qualities, no Augmentation of old ones : 
but whatever accrues to him from this Relation, 
is comprehended within the Sphere of Moral 
Things. So when a Man's declar'd Conſul, he is 
made ne'er the Wiſer, nor when he lays down 
his Office doth he lay down any of his Parts 
with it. Though ſome have obſerv'd, that the 
Splendor of Men's Dignity hath frequently a 
{ſtrong Influence on their Actions, and that many 
Men have made very different Figures in a Pub- 
lick, and in a Private Station. But we may 
reckon theſe Fancies amongſt the common De- 
ceptions of Sight, occaſion'd by gaudy Pomp and 
Show. The Caſe being much the ſame, as when 
Country People 1magine the Name and Title of 
Doctor to have ſome ſhare in the Force and the 
Succeſs of a Preſcription (4). Except indeed, 
that ſome kinds of Parts and Diſpoſitions are 
rouz d and enliven'd by Buſineſs ; and on the 
contrary, lye dormant in a State of Eaſe (e). Yer 
there is no Queſtion to be made, but that when 
God Almighty 1mpoſeth a peculiar Charge and 
Perſon on any Man, he can, and often doth in- 
due him with extraordinary Qualities, beyond 
the Meaſure of Moral Acquirements ; as is evi- 
dent from the Holy Scriptures (f). 

From what hath been offer'd on this Subject 
it appears, that the Jews heretofore attributed too 
large Effects to their Regeneration, by which the 
new Perſon of a Proſelyte of Juſtice was im- 
pos d on a Gentile : as when they affirm'd, that 
there was no force remaining in his former Kin- 
dred; that he ought not to eſteem, or uſe as Re- 
lations, his Brethren, Siſters, or Parents ; nor his 


(a) Cicero, Off. lib. 1. c. 30. We mult underſtand, that we are by Nature inveſted, as it were, with two Perſons, or Capacities, one 
Common to Mankind, on account of our being partakers of Reaſon, and of that Excellence by which we ſurpaſs the Beaſts : the other 
proper to particular Men. A third is caſt upen us by Time or Chance: A fourth we undertake and accommodate te our ſelves by 


vun own Judgment. 


Ilem de Oratore. 7 ſuſtain Three Perſons at the ſame time; mine Own, the Advcrſary's, and the Judge's. 

(b) Sencc. de Benef. I. 4. c. 7. There may be ſo many Appellations of GO D, as there are Employments. 

(e) Maxim. Tyrius, Diſſert. 23. The GODS art one in Nature, though many in Name. But we, ſuch is eur Ignorauce, 
gu them different Titles, according to the different Helps and Favours which they afford Mankind, 


(d) 


— Purpzrs vendit 


Cauſſidicum, vendunt amet hyſtina; cenvenit illis, 
Et ſtrepita & facie majoris vivere cenſus, Juv. Sai. 5, F. 135, &c. 


e) Vide Corn. Nep. Alcibiad. c. r. 


(e) | 
(f) Vide Exod. III. LV. Dove, NAV. g. 1 Sem, X. 6, 9. Mat, X. t, 19, 3+. 
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Children begotten in his firſt Condition (2). The 
Cauſe of this Error was their abſurd Belief, that 
a new Soul was infus d into the Proſe/yte. 

XV. It may not be amiſs, in the laſt place, to 
obſerve, that Men ſometimes frame a kind of 
Shadows, or Images of Moral Perſons, for the 
repreſenting of them in Sport and Jeſt. Whence 
it came to paſs, that the term of Per/on hath 
been peculiarly challeng'd by the Stage. The 
Eſſence of a Feigned Perſon conſiſts in this, that 
the Habit, Geſture, and Speech of another rea/ 
Perſon be handſomly expreſs d: Thus the whole 
Procedure bears only a Countenance of Mirth, 
and whatever ſuch a fictitious Actor ſays or does 
leaves no Moral Efe& behind it, and is valu'd 
only according to the Dexterity and Artifice of 
the Pertormance. For which Reaſon we may, by 
the way, juſtly wonder, why Peter, Biſhop of 
Alexandria, approv'd of the Baptiſm which Atha- 
naſius, whena little Boy, had adminiſtred to one 
of his Play- fellows (5). 

But the Impaſition, which produceth true Mo- 
ral Perſons, is allow'd no ſuch Liberty; but 
ought always to 5 ſuch Qualities as 
may contribute to the ſolid Uſe and real Benefit 
of Human Life: And he that in conſtituting 
Perſons hath not a regard to theſe Endowments, 
is to be eſteem'd an extravagant Buffoon, and a 
vain Inſulter over Mankind. Thus Caligula might 
have made a Conſul of the moſt Wicked, or of 
the moſt Senſlefs Wretch in Rome, provided the 
Man had been a free Citizen, and could ar leaſt 
have perform'd the Common and Formal Part of 
that Office: But to deſign his Horſe /ncitatus 
the ſame Honour, was a Pitch of Madneſs, 
and of infipid Raillery : nor a leſs Impudence 
than when he ſet him up for a Maſter of a Fa- 
mily, and gave him a Houſe and Furniture ; 
where there was good Entertainment provided 
for Gueſts invited in the Name of the Beaſt (c). 
An equal Madneſs was it, as well as a horrid 
Impiety, that many of the Ancients, to flatter 
their Princes, their Founders of States, and other 
Worthies, rank'd them after their Death in the 
number of the Gods (4). And what to think of 
the Canonization amongſt the Modern Papiſts, no 
Man of Senſe is at a lots. 

XVI. As to Things conlider'd as they are the 


Object of Law (i), there ſeems to be no occaſion of 


ranking them under the Head of Moral Entities. 
For though Aden are conceiv'd as different Per- 
ſens, upon account of their different State or 
Office, yet Things do not raiſe ſuch diſtin No- 
tions in us, with reference to their Owners, whe- 
ther Our ſelves or Others, or whether the Pro- 
priety be yet uncertain. When at firſt ſome 
things fell under particular Right and Dominion, 
and others were left exempt, we muſt not 


fancy, that 4 themſelves acquir'd any new 
Qualities ; it ſeems rather, that upon intro- 
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ducing this Propriety of Things, a Moral Quality 
aroſe amongſt Men, of which the Mer were the 
Subjetts, and the Things only the Terms : For, ag 
during the Primitive Communion of Goods, any 
Man had a Right of applying to his proper Uſe, 
what equally belong'd to All; ſo when once 
Maſters or Owners were conſtituted, there ſprung 
up a KAigbt in each particular Maſter of diſpo- 
{ling how he pleas'd of his Own, and an Ob/zga. 
tion in all other Maſters to abſtain from his 
Poſſeſſions. But the Things themſelves obtain'd 
nothing hence, but an extrinſical denomination 
as they make the Object of ſuch a Right, and o 
ſuch an Obligation. So when certain Thangs are 
ſaid to be Holy or Sacred, no Moral Quality of 
Holineſs inheres in the Things; only, an Obli- 
gation is laid upon Men to treat them in ſuch a 
particular manner : and when that Obligation 
ceaſeth, they are ſuppos'd to fall again into pro- 
miſcuous and ordinary Uſe. Vet if, ſtill, any 
Man will politively maintain, that there are ſome 
Things, as well as Perſons, which ſhould be 
call'd Moral, he mult take care fo to explain 
himſelt, that he may be underſtood to attribute 
this Morality to the Things not formally, as if it 
were inberent, but only objef7ively, as it is ter- 
minated in them. 

XVII. Thus much of thoſe Moral Entities 
which are conceiv'd with Analogy to Subſtance. 
We are now to enquire about loſe that are 
really and formally Modes, and paſs in our Notion 
as ſuch. Modes may be conveniently enough 
divided into Modes of Affection, and Modes of 
Eſtimation : According to the former, we ſuppoſe 
Perſons to be affected in ſuch and ſuch a man- 
ner; according to the latter, both Things and 
Perſons may be rated and valu'd. The tormer 
fall under the Name of Qza/izy, the latter of 
Quantity; if we take both thoſe Terms in the 
molt extended Senſe. ties, ſo far as con- 
cerns our Buſineſs, may be divided into Formal 
and Operative. Formal Qualities are ſuch as do 
not tend, nor are directed towards any Act or 
Work, but agree and are joyn'd with the Sub- 
jeR, in the manner of pure and naked Forms : 
whence we may likewiſe call them Simple At- 
tributes, Operative Qualities are, either Srimi- 
true, or Deriuative. By the Primitive a Thing is 
conceiv'd fit and able for ſuch an Act: they are 


divided into Internal, and External, and may be 


term'd Moral Paſſive Qualities. - The Derivatiue 
are thoſe which proceed from the Primitive, and 
are the As themſelves, as the former were the 
Powers. 

XVIII. Among Moral Attributes, Titles have 
a conſiderable place, which are apply'd for the 
diſtin ion of Perſons in Civil Lite, with refe- 
rence to their S/ate and their Eſteem. They are 
chiefly of two forts. Some directly ſigniſie the 
degree of the Rate and Value, which Perſons beat 


— 
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(a) Vide Selden de J. N. & G. I. 2. c. 4. 


(b) Sezomen, I. 2. c. 17. Add the Argument of the Biſhops of Minorca in the Council of Trent, by Father Paul, B. 2. 


concerning the Intention of the Miniſter in 
c) Sueton. Calig. c. 55. 


the Celebration of the Sacrament. 
(d) See Tiberius's Speech in Tacitus, An. IV. 
{1 ) The different Diſtin&ions of things with reference #6 Law, mill be explain'd in the ath and th Bet. 
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in common Account, together with the Qualities 
eculiar to Men of that Rank : but the State ir 
ſelf they only denote indirectly and by the by, 
and that either more clearly, or more obſcurely, 
according as ſuch a Title 1s uſually attributed ro 
fewer, or to more Hates. Of this kind are thoſe 
Honorary Epithets, commonly prefixed to the 
Names of Great Perſons, as Marks of General 
Reſpect: as, the moſt Serene , the moſt Eminent, 
the moſt IAluſtrious the ſignification of which 
riſes higher, or falls lower, according to the 
Condition of the Subſtantive to which they are 
joyn'd. Other Titles drredtly ſignifie ſome parti- 
cular State, or ſome peculiar Seat and Place in 
a State, but iudirectly denote that degree of Va- 
lue and Repute which uſually accompanies ſuch 
a State as are the Names of Moral Perſons, of 
thoſe eſpecially who fill any Poſt of Honour. 
Now theſe Titles are not conſider d, as they are 
only Notions repreſenting to one Man's Under- 
landing the State and Office of another, but as 
by virtue or human Impoſition they declare the 
Power and Authority of the Perſon that enjoys 
them. So that 'tis not a vain Contentioñ about 
empty Ceremonies, when Men frequently have 
ſuch hot Diſputes and Quarrels about Titles. 
becauſe upon the denial of a Title, we are ſup- 
pos'd at the ſame time to deny the State, the 
Office, the Power and the Rights, which ſuch a 
Title generally expreſſes or includes. But here 
we mult be ſure to obſerve, that ghe Impolition 
of molt Titles is not perpetual and uniform; but 
in different Countries, and in the ſame Country 
at different times admits of very large alte rati- 
ons. Thus the Titles of the firſt kind which we 
mention'd, (or the Honorary Epithets) made uſe 
of by our Anceſtors, how mean and little do they 
ſound to the Ears of our own Age : while what 
was thought heretofore a worthy Mark for the 
Greateſt of Mortal Men, ſhall now be deſpis'd 
by an Inferiour Scribler? For which reaſon the 
increaſe of ſuch Titles does not always argue the 
increaſe of Dignity; but when the Tities ſwell 
higher while the thing it ſelf maintains its firſt 
condition, their Value and Price is ſuppoſed to 


be conſiderably debated. Sometimes alſo a cer- 


tain Title is affix'd by way of Elogy and Com- 
plement to ſome particular Order, becauſe the 
quality or thing meant by that Title, is or ought 
to be conſpicuous 1n the generality of the Mem- 
bers belonging to ſuch an Order. And hence 
thoſe Members, who are not really poſſeſs'd of 
the thing, do however enjoy the Title. 
Order of Men of Letters, many Perſons are ſalu- 
ted with the Appellation of moſt Famous, and 
moſt Learned, who are as much any thing elſe 
in the World as what thoſe terms ſignifie. And 
ſo too, an idle unaftive Nobleman muſt have 
Iuduſtry and Strength and Valour applied to Him 
in our Addreſſes. It happens like wiſe very com- 
monly, that Private Men or others, either advance 
or diminiſh the Titles of Perſons, as they judge 
t convenient for the preſent Condition of their 
Aﬀairs to flatter and careſs, or to deſpiſe and 
vilifie them. And even in the latter ſort of Ti- 
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Thus in 


tles, as we above divided them, it frequently falls 
out that the Title may continue, tho' the Thing 
it ſelf, or the Dignity and Right be in a high 
manner either better'd or impair'd. And farthec 
"tis very uſual, chat in different Countries the 
{ame Word ſhall expreſs very different Degrees 
of Honour. And therefore it would argue a very 
unskilful Head, to place in the ſame Claſs all 
thoſe who bear the ſame Title all over the 
World (1). It muſt not be forgor, that ſometimes 
a bare Te is attributed to a Man without the 
Thing, or without the Offices and the Profits 
which uſed to attend ſuch a Title; only to this 
intent, that he may hence obtain the External 
Enſigns and Badges of the Honour, and may ac- 
quite a more creditable Place and Seat in the 
Community of which he is a Member. Laſtly, 
It is worth remarking, that chiefly in the Titles 
of the Principal Houſes of Europe, the fame 71. 
tle ſometimes 1mports both the Family, and the 
Poſleflion of the mention'd Territory; ſometimes 
the Family only, without the Poſſeſſion, yet with 
the Right of ſucceeding to it according to the due 
Courſe and Order of Inheritance. 

XIX. Moral Operative Qualities are either Active 
or Paſſive. Of the former the moſt noble Spec ies 
are Power, Right, and Obligation. Porrer is that 
by which a Man :s enabled to do a thing lawfully 
and with a Moral Effect: which Effeck is, that 
the Perſon exerciſing this Power, ſhall lay an 
Obligation on others to perform ſome certain 
Buſineſs which he requires, or to admit ſome 
Action of his as Valid, or not to {top and hinder 
it; or that he ſhall confer on others a Licence 
of doing or poſſeſſing ſomething, which Licence 
they did not before enjoy. Whence appears how 
wide this Quality runs, and how very difftufive 
it is of it ſelf. Power, with reſpect to its Effi- 
cacy, is divided into perfect, and imperfeck. The 
former is that, the Exerciſe of which may be 
aſſerted even by Force, againſt thoſe who indea- 
vour unlawfully to lett and oppoſe it. Now Force 
is chiefly applied, within the Bounds of the fame 
Community by an Action at Law, and without 
thoſe Bounds by a War. The latter, or ner fect 
Power is that, the Exerciſe of which it any Man 
is unlawfully prohibited, he may be ſaid indeed 
to be inhumanly dealt with, yet he has no Right 
to defend it either by Proceſs of a Court, or by 
the Force of Arms, unleſs this Inefficacy or Im- 
perfection is ſupplied with abſolute Necellity. 
With reſpe& to its Subject, Power is further 
divided into Perſonal, and Communicable, The 
former it ſuch as one Man cannot lawfully transfer 
to another. But then this muſt be conſider' d under 
ſeveral Differences. For ſome Powers are ſoclole. 
ly united with the Perſon, that the Acts belonging 
to them cannot rightly be exerciſed by Another. 
Such is the Power of the Husband over the Body 
of his Wife, which no Laws allow him to dit- 
charge by a Deputy. In ſome again, tho we 
cannot transfer the Poſſeſſion, yet we may by 
Delegacy commit the As to the Adminiſtration 
of others; but in ſuch a manner, that the whole 
ſtrength of their Authority mult be deriv'd irom 


(1) Fide Mr, Le Clerc's Ars Crit. Tom, 1. Part. 11, SefF. 1. Cap, 13. 
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him, in whom thoſe Powers are originally ſeated. 
Of this kind 1s the Power of ſuch Kings as are 
conſtituted by the Will of the People. For they 
cannot transfer the Right of Reigning to Ano- 
ther, and yet they may uſe the Service of Mini- 
{ters for the Performance of the Acts belonging 
to that Right. Communicable Power is ſuch as 
may be lawtully devolv'd upon Others; and that 
either at the Pleaſure of the Perſon fo devolving 
it, or by the Authority or the Conſent of a Su- 
periour. 

Laſtly, In reſpect of the Objects, the Genera- 
lity of Powers may be reduced to four Heads. 
For they regard either Perſons or Things, and 
both theſe as they are either our own, or other 
Mens. A Power over our own Perſons and Acti- 
ons is called Liberty; the different Acceptations 
of which word {hall be hereafter diſcuſs'd. This 
mult not be concciv'd as a diſtinct Principle from 
him who enjoys it, or as an Authority of con- 
{tcatoing hinfelt to any thing which is oppos'd 


by his Inclinations (a): But as a Licence to 


difoole of himlelt and of his Actions, according 
to his free Plealure; which at the ſame time in- 
cludes a Negation of any Impediment, proceeding 
from a Superiour Power. A Power over our own 
Things or Goods, is called Property. A Power 
over the Per ſons of other Men is properly Empire 
or Command : A Power over other Men's Things, 
is what the Civliaus term Service. 

XX. R:2ht (b) zi that Moral Quality by which 
we juſtly obtain either the Government of Perſons, 
or the Poj/c/fron of I hings, or by the Force of which 
we may claim ſumewhat as due to us. There 
icems to be this Dittcrence between the Terms of 
Power and Ag, that the firſt does more expreſs- 
ly import the Preſence of the ſaid Quality, and 
does but obicurely denore the manner how any 
one acquir'd it. Whereas the word At does 
properly and clearly ſhew, that the Quality was 
fairly got, and is now fairly poſſeſs d. We place 
Right in the Claſs of Active Qualities, as by Vir- 
tue of it any thing may be requir'd of Others. 
It may likewiſe be rank'd in the number of Paſ- 
ice Qualities, as it impowers us lawfully to re- 
celve any thing {rom Others. For Moral Paſſiue 
Qaalitics are thole by which we are ſaid to do or 
tutter fomewhat, or to admit and receive it. Of 
thele there be three Kinds. One according to 
which we rig indeed admit ſomething, but 
in ſuch manner, that neither we our ſelves have 
any Power of exacting 1t, nor others any Obliga- 
tion to give it: Such is the Ability of receiving 
a Gift purely under the Notion of a Gratuity. 
And that this Quality 1s not meer Fancy and 
Fiction is evident from this one Conſideration, 
that it may be reſtrain'd by a Law: A Judge, 
for Example, may be debarr'd the Liberty of 
taking a Gift from Parties engag'd in a Suit, 
under what Colour or Pretence ſfaever. A ſecond 
Specics is juch as puts us in a Capacity of f̃eceiv- 
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ing ſomething from Another, not ſo, that we can 
force it from him againſt his will, unleſs in Caſes 
of Necellity; yet ſo, that he is oblig'd by ſome 
Moral Vertue to pay or performit. This Groting 
(1) calls Aptitude or Deſert. The third Species is 
that by which we are enabled to compel another 
to ſome Performance even againlt his Will, to 
which Performance he is like wiſe fully oblig'd by 
the Force of ſome Law ordaining a Penalty upon 
his Default. Here 'tis worth our remembring, that 
many Things in common reckoning pals under 
the Notion of Pets, which, if we would ſpeak 
accurately, we thould rather call Compolitions 
made up of Power and Right in the ſtrict Senſe 
of thoſe words: at the lame time involving, or 
ſuppoſing, ſome Obligation, ſome Honour, or the 
like. Thus the Rizhz or Privilege of being a 
Citizen, contains both the Power of exerciſing 
with full Vertue all Acts peculiar to the Members 
of that City, and allo a Right of enjoying the 
Benefits proper to it, ſuppoting in the Perſon an 
Obligation toward the Corporation. So, for Ex- 
ample, the Honours and Degrees of Learned Men 
include both the Power of performing certain 
Actions proper to ſuch a Dignity, and the Right 
of ſharing in the Profits of their Order; to 
which Notion there is further added the height 
of Eſteem and Reſpect, which accompanies their 
Place and Title. 

XXI. An Obligation is that by which a Man 
is bound under a Moral Necellity to perform, or 
admit, or undergo any thing. The ſeveral kinds 
of Obligations will be hereafter inſiſted on at 
large (2). 

There are alſo a fort of Moral Patible Qualities, 
which are conceivd to affect the Underſtandings 
of Men in ſome certain manner: as in Natural 
Qualities, thoſe have obtain'd the name of Patible 
which affect the Faculty of Senſation. Of this 
Order, are Honour, Ignominy, Authority, Gravity, 
Fame, Obſcurity, and the like. 

XXII. Ir remains that we fubjoin ſomething 
about the Modes of Eſtimation, or the Moral 
Quantities, For tis evident in common Life, 
that Perſons and Things are rated, not only ac- 
cording to the Extenſion of their Natural Sub- 
ſtance, or according to the Intenſeneſs of their 
Motion, and their other Natural Qualities, con- 
ſidered as they flow from the Principles of their 
Eſſence; but likewiſe according to another kind 
of Quantity different both from Phyſical and 
Mathematical: and this Quantity ariſes from 
the Impoſition and Determination of a Rati- 
onal Power. Now Moral Quantity is met with 
firſt in Things, where it is called Price; ſecondly 
in Perſons, where we term it Hſteem; both 
which were included in the Notion of Value; 
and thirdly in Mrions, where it has not yet ac- 

uired a peculiar Name. Of each Species we 
ſhall treat in its proper place (3). What we 
have hitherto inſiſted on about the Variety and 
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(a) Vide L 51. D. de Recept. L. 13. D. ad L. Aquil. 


(b) The Latin word Jus is a very wide and ambiguous Term : beſides the Si gnification here uſed, it is taken for Lan, 
aid tor a Syſtem or Body of Municipal Laws or Conſtitutions, and likewiſe for a Sentence pronounc'd by a Judge. 


(:) De Jure B. & P. I. 1. C. 1. ed * 
(2) Vide J. 3. c. 4 


(3) Vide, For the firſt, I. 5. c. 1, For the ſecond, I. 8, & 4. For the third, I. 1. c. 8. 
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Diſtinction of Moral Entities, may ſeem ſufficient 
to our preſent Deſign. 

XXIII. We will only add this general Re- 
mark, That, as Moral Entities owe their Ori- 
ginal to /mpeſition, ſo they draw their Continu- 
auce and their Changes from the ſame Cauſe, and 
when that once ceaſes, they immediately vani 
jult as when we put out the Light, the Shadow 
inſtantly diſappears. Thoſe which are made by 
Divine Impoſition, are not diflolv'd but by the 
Divine Pleaſure. Thoſe which are fram'd at 
the Will of Men, are deſtroy'd by the ſame 
Power, without the leaſt Alteration in the Per- 
ſons or Things, as to their Natural Subſtance. 
For tho' 1t _— a Contradiction in the Nature 
of Things, that what has been done already 
ſhould be made not to have been done; as that 
2 Man, who has been Conſul, ſhould not have 


been Conſul; yet we find every day how eaſie 
tis to cauſe a Man not to be for the future, what 
he has already been: and we ſee at the ſame 
time all the Moral Eutities that inher'd in ſuch 
a Man, entirely defac'd, and leaving no real 
Footſteps behind. For tis impoſſible that a Mo- 
ral Entity ſhould ever grow up to the Strength 
and Force of a Natural Quality. Whence 'us a 
very weak thing to believe, that, when a Man 
is conſtituted ſuch or ſuch a Perſon, an indelible 
Character is imprinted on him barely by vertue 
of that Moral Impoſition. For thus, when a 
Commoner 1s created a Nobleman, he only ac- 
quires new Right, but does not at all change his 
Subſtance, or the Qualities founded in it: And 
if a Nobleman be degraded, he only forfeits the 
Rights of his Order, but the Benefits he holds 
from Nature, remain perfe& and unimpair'd. 


CHA 
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Of the Certainty of MORAL SCIENCE. 


T has been an eſtabliſh'd Perſwaſion among 

the Generality of Learned Men, that Afora/ 
Knowledge is deſtitute of that Certainty, which is 
io Famous in other Parts of Philoſophy, and e- 
ſpecially in the Mathematicks. The foundation 
of their Notion 1s this: they take Morality to 
be incapable of Demonſtration, from whence 
only true Science, and free from the fear of Er- 
ror, can proceed, but imagine that all its evidence 
riſes no higher than a Probable Opinion. An 
unhappineſs that has been prodigiouſly injurious 
to the moſt noble Diſciplines, and the moſt ne- 
ceſſary to Humane Life. For hence it came to 
paſs, that Men of Wiſdom and Parts were afraid 
of ſpending too much labour in cultivating No- 
tions which depended on ſo weak a bottom. And 
the ſame Principle turniſh'd thoſe, who were en- 
tirely idle and negligent about theſe Studies, with 
a fair excuſe; while they might alledge , that 
there was no firm and demonſtrative aſſurance to 
be had in ſuch Diſquiſitions, but that they could 
only be proſecuted in 2 rude and unaccurate 
manner. To which Ariſtotle contributed not a 
little, who in the common Judgment of the 
World, has arriv'd at the higheſt pitch of Mor- 
tal Attainments, and left no farther field for the 
lucceeding Induſtry and Wit of Men. Ari/totle 
then, as to the truth of Ethicks, in his Treatiſe 
on that Subject, addreſs d to Nicomacbus (1), deli- 
vers himſelt in the following Propoſitions. J. 
not be expected, that all kinds of things ſhould be ex. 
plain d with the ſame accuracy. Honeſtly and Ju- 
ſtice, which fell under the conſideration of Civil 
knowledge, have ſo many different faces, and are 
liable to ſo many miſtakes, that they ſeem to be on 
n/tituted by Law, and not originally decreed 
Nature. We ſhall therefore think it ſufficient , 
when we diſcourſe on ſuch Heads, or when we ar- 
gue from them, to ſhew the Truth in a ruder man- 
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ner, and under a kind of Shadow and Figure. It 
becomes a Man well /n/lituted to require ſuch 
proof and ſuch explication of any matter, as the 
nature of the thing will bear. For it ſcems equal- 
þ abſurd, to demand Demonſtrations from an 
Orator , and to let a Mathematician ſatisfie us 
with Probabilities. We, for our part, as we are 
not at all influenc'd by the Name of a ſingle 
Philoſopher ; fo we intend to enquire what An- 
{wers are to be return'd to the Principal Argu- 
ments urg'd by Him, and Others, ſo ſoon as we 
ſhall have premis'd a word or two concerning the 
Nature of Demonſtration in general. 

II. To demonſtrate then, as we apprehend it, 
is Syllogiſtically to deduce the neceſſary certain- 
ty of any Matter propos d from ſuch Principles 
as being its Cauſes, muſt needs make it known 
beyond doubt and diſpute. Now tho' 'tis manifeſt 
that there is ſuch a thing as we here define, and 
we ſee Inſtances of it every day in Mathematical 
Operations, to which no Man in his Wits ever 
denied the Art and Power of Demonſtrating; 
yet from the falſe Expoſition of two or three 
words, it has happen'd that the greateit Number 
of Philoſophers have committed a wretched over- 
ſight in the point, and have raſhly excluded this 
noble way of proof from many parts of Know- 
ledge, which had a juſt title to its poſſeſſion. The 
chief occaſion of the Error was this; They 
found it laid down for a Rule, that the Subject? 
of a Demonſtration ought to be nece{/ary, which 
they interpreted, as if in a demonſtrative Syllo- 
giſm the Subject of the Concluſion, to which the 
Predicate wag, applied, ought always to be 2 
thing neceſſarily exiſtent ; as for example, in that 
thread-bare Inſtance , Alan is Rational aud there- 
fore Riſible, the Subject of the Demonſtration is 
Man, who muſt be own'd for a Neceſſary Being. 
But in reality the Subject of Demonſtration is 
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not any one ſingle term, but ſome entire Propoli- 
tion, the neceſſary truth of which is from ſettled 
Principles ſyllogiſtically inferrd. Where it ſig- 
nifies little, whether or no the Subject of this 
demonſtrable Propoſition neceſſarily exiſt, but 
"tis ſufficient, if granting its exiſtence ſuch cer- 
tain affections neceſlarily agree to it, and if it can 
be made out, that they do thus agree to it, by 
undoubted Principles. Thus a Mathematician 
never troubles himſelf to enquire whether a Tri. 
angle be neceſſary or contingent, ſo long as he 
can demonſtrate all the Angles of it to be equal 
to two Right ones. And therefore the Subject of 
Demonſtration is only call'd zecef/ary upon ac- 
count of the geceſſary Connexion by which the Pre- 
aicate cleaves to it in Concluſions of that Nature. 

III. But what kind of Propoſitions thoſe ought 
to be which we are to uſe in Demonſtration, will 
appear from the conſideration of its end and ef. 
fect. That then, which we require by Demon- 
ſtration, is Scrence, or a clear and certain Anow- 
ledge, every way, and at all times' conſtant to it 
ſelf, and plac'd beyond the fear of miſtake. What 
we have Science of (ſays Ariſtotle) we imagine under 
an impoſſibility of being otherwiſe. 

Therefore tis neceſſary the Propoſitions ſhould 
be true, really and abſolutely, and not upon 
Conceſſion or Suppoſition. For tho' from a Suppo- 
ſition laid down, a long Chain of Concluſions 
may be drawn, yet tis impoſſible that, being de- 
Tivd from 2 precarious Principle, the Streams 
ſhould not reliſh of the Fountain. And tho' we 
ſhould make the two molt contradictory Suppoſi- 
tions in nature, one of which mult of neceſſity be 
true; yet we can by this means only prove for 
certain mT #n, as the Logicians call it, or that the 
matter is really fo : for = Nin, or the reaſon why 
it is ſo, requires, as an indiſpenſable condition, 
the firmneſs of the precedent Hypotheſis. The 
Propoſitions of Demonſtration mult likewiſe be 
the t and the higheſt that can be, fo as to want 
no tarther proof, but to deſerve credit upon their 
own evidence; or however, fo as to be at laſt 
reducible to ſome % t Truth. For as ſome Pro- 
poſitions are plac'd at a leſs, and ſome at a grea- 
ter diſtance from the firſt Principles; ſo we muſt 
not imagine that every Demonſtration can be 
finiſh'd in a fingle Syllogiſm, but we mult carry 
on the Argument from the Propoſition to be de- 
monſtrated, till we arrive at the firft Principle, 
on which it depends. For they are not the onl 
Maſters of Reaſoning, who are ſo very Fax 
and expert at their qurcguzd, their a7guz, and their 
erge, but thoſe alſo, who beginning at evident 
Principles, underſtand how to frame an Argu- 
ment, by a jult train of neceſſary Conſequences. 
Another Requiſite in ſuch Propoſitions 1s, that 
they be immediate, that is, that they flow im- 
mediately from one another without any gap or 
interruption. For a demonſtratzve Argument 
ſhould be work'd up in the maner of a Chain, 
the Propoſitions being knit within one another, 


like ſo many Rings, fo that if any one Link 
breaks, or proves deficient, the whole frame 
mult diſſolve and fall in Pieces. Laſtly, tis ne- 
ceſſary that the Propoſitions in Demonſtration be 
the Canſes of the Concluſion , as containing the 
reaſon why in ſuch a Concluſion the Predicate 
neceſſarily agrees to the Sabyect (a). 


IV. This being premis'd, it is farther obſer. - 


vable, that tho' tis a thing common to all Mo- 
ral Diſciples, not to take up with a bare Theo- 
ry, but to paſs into Uſe and Practice, yet there 
is a vaſt difference to be diſcover'd between the 
two Principal of them; of which one 1s con- 
cern'd about the rectitude of Human Actions in 
order to Laws; the other, about the dextrous 
government of our own, and of ether Men's Acti- 
ons, for the Security and the Benefit of our 
ſelves, and more eſpecially of the Publick. For 
this latter part of Ethics ought to be rank'd un- 
der the name of Prudence, which Ariſtotle (b) 
defines; A Habit, active according to reaſon, about 
the Good and Evil that can happen to a : Man. 
Whence he thus ſettles the Duty of a Prudent 
Perſon: Ii ſeems to me to be the Property of a 
Man of Prudence , tc take right Conſultations a- 


bout thoſe things which are Good for him, and of 


univerſal Uſe in well living. And theſe Opini- 
ons he builds upon Axioms drawn from the ac- 
curate obſervation and compariſon of Human 
Manners and Events. But thoſe Axioms do not 
appear ſo very firm and evident, as to be the 
ground of infallible Demonſtration, as well upon 
account of the wonderful frailneſs and inconſtan- 
cy, that occurrs in theWits and Tempers of Men, 
as becauſe the Events of Affairs are frequently 
turn'd in a little moment, and driven to a Re- 
ſult quite contrary to our Intentions and Expe- 
tations (c). Nor is Human Subtlety in the appli- 
cations of theſe Rules and Maxims baffled only 
by ſuch unlook'd for Accidents and Occurrences, 
but the Divine Wiſdom is pleas'd often to inter- 
poſe, and to elude the craftieſt Stratagems, and 
the beſt contriv'd Plots of Mortal Deſigns, And 
therefore the ableſt Managers of Affairs aſpire 


not to act always with ſtri&t demonſtration of 


Succeſs, but when they have apply'd the moſt 
ſage circumſpection, and the moſt piercing fore- 
calt, they commit the Iſſue to Providence and 


Fate. (4) For tho' generally we may know what 


can poſſibly happen, tho we may compare theſe 
poſſible Events together, tho' we may determine 
tor certain, not only which of two Poſſibilities is 
of greater, and which of leſſer value, ſuppoſing 
them now to exiſt, but alſo what Effect can 
proceed from more, what from fewer Cauſes, 
either now 1n being or hereafter to be : and 


tho' we may conclude hat Effect, which can be 


pens by molt Cauſes and Ways, to have the 
igheſt degree of Probability, and therefore bel! 
to deſerve our hopes and expectations (e); yet 
all Poſſibilities do not occur to the mind at all 
times and places, or, it they do, are not always 


— 
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(3) Vide Erhard. Weizl. in AnalyC. Ariſtolec. ex Exclid reſtitut. An Author who hath handled this Point with great Judg- 


ment and Accuracy. This Weigel (Profeſſor of Math. at Jena) firſt put Pufendorf upon this Work, and was Very a iſting 
to him in it. (b) E- hic. I. 6. C. 5. (c) 'Tis not barely the Event of Things (ſays Fabius in Livy, I. 22. ) which communicate 
this Knowledge, for that ic only as the Inſtructor of Fools: but it is the ſame Immutatle Reaſon which was and will be ſ9 long as ths 
u ld continues in its preſent Condition, (d) Vide 2 Sam, X. 124 (e) Vide D. Cumberland de. L. Nat. c. 4 f. 4. n. 4. 
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rightly weigh'd and conſider'd: and by rea- 
ſon of ſtrange and ſudden Accidents, which 
could ſcarcely have been foreſeen, many things 
which we at firſt thought to be moſt poflible, 
or the moſt likely to fall out, when we come to 
the point , appear quite otherwiſe than we be- 
fore imagind them. Hence in Prudential Ma- 
nagements molt Men think it ſufficient to fol- 
low that Rule of Axriſtotle (a): Me ought no leſs 
to hear ken to the andemonſtrated Declarations and 
Opinions of Skilful, of Ancient, or of Wiſe Men, 
than to Demonſtration it ſelf : for ſuch Perſons 
found their ſight of things on Experience, and ſo 
look into the very Principles of Action. But let 
others fight out this Prize. As for the former 
and more noble Species, which we aſlign'd to 
Mortal Diſcipline, that which conſiders what 1s 
Right, and what Wrong in Human Actions, the 
beit ſhare of which will be illuſtrated in our pre- 
tent Attempt ; this is built altogether on ſo ſure 
grounds, that we thence draw genuine Demon- 
{trations, able to produce true and ſolid Science. 
Or, in other words, its Decrees may be in ſuch 
a manner deriv'd from certain Principles, as to 
leave no Room, no Excuſe for Doubt (6). This 
Aſſertion will be more clearly made out, if we 
in the firſt place confider and examine the Argu- 
ments uſually alledg'd to the contrary. But, by 
the way we acknowledge Mr. Hobbs (c) to have 
been extreamly miſtaken, when he contends that 
© Ethicks and Politics are therefore capable of a 
© Demonltration 4 priori (1), becauſe we our ſelves 
© are the Authors of the Principles of Juſtice and 
© Injuſtice, of Right and Wrong, by making 
© thoſe Laws and Compacts whence the Meaſures 
© of Juſtice are to be taken : ſince before any 
ſuch Laws or Compacts were inſtituted, there 
© was no ſuch thing as Juſtice or Injuſtice, Pub- 
© /ick Good or Evil, among Men, any more than 
© among Beaſts. The abſolute Falſeneſs of which 
Poſition we ſhall hereafter (2) have Occaſion to 
demonſtrate; as there is alſo a Fallacy lurking 
under the word Publicł. 

V. To proceed therefore to the Objections; 
Some affirm Moral Things in general to be un- 
certain and unſtable; and no Science can be of a 
more firm and ſettled Nature than the Object 
about which it is employ d. To which it may be 
anſwered; That tho' Moral Entities owe their 
Original to Impoſition, and therefore cannot be 
call'd Neceſſary in an abſolute Senſe; yet they 


do not proceed from ſuch looſe and wandring 


Principles, as that on this account all Knowledge 
about them ſhould be weak and uncertain. For 
the very Nature of Man, aſſignd him by the 
Wiſdom and Goodneſs of the Almighty Creator, 
requir'd the Inſtitution of the chief part of them; 
and theſe at leaſt cannot be ſaid to be unſettled 
and uncertain. This will appear beyond Diſpute, 
when we come to enquire into the Origine of 


ü * 0 


the Law of Nature. Beſides, Human Actions are 
chiefly on this account call'd Moral, becauſe they 
are not neceſſary but free; yet from hence it does 
not follow, that upon the laying down of certain 
Principles, ſuch Affections may agree to theſte 
Actions, as may be undoubtedly demoniiraied 
concerning them. For tis evident, that the Acts 
which fall under the Conduct of the Law of 
Nature, do in themſelves contain an intrinſical 
Force and Power directing towards a Social Life, 
tho' the actual Exerciſe of them depends on the 
Free-will of Man. While we deliberate, we are 
properly ſaid to be free, and the Effects which 
are to proceed from our Actions are, with reſpect 
to the Freedom, rightly term'd Contingent: but 
when we have once determin'd which way to 
act, the Connection between our Actions and the 
depending Effects is neceſſary and natural, and 
conſequently capable of Demonſtration. Neither 
do they argue any thing to the Purpoſe, who 
deny the Poſſibility of paſling a clear Judgment 
on Human Deeds, upon account of the great Va- 
riety of Circumſtances, any one of which ſeems 
to put a new Face and a new Quality on the 
Action; whence it happens that Legiſlators can 
ſeldom frame ſuch a Law, as ſhall admit of no 
Exception, and where there ſhall not be frequent 
Occaſion to neglect the Letter of the Statute, 
and to have Recourſe to Equity for Relicf. Be- 
cauſe indeed there are eſtabliſh'd Principles, by 
which it may be ſhown how much Weight and 
Force any Circumſtance bears in affecting or va- 
710g any Action. And theſe very Principles are 
the Occaſion, that Law-givers are frequently 
leſs Anx1ous about excepting from their Decrees 
ſome particular Caſes — in extraordinary 


Circumſtances, but proceed with more Security 


in the Uſe of General Words. For they take it 
for granted, that the Judges whoſe Duty it is to 
examine particular Actions by the Rule of the 
Law, will be very able to underſtand what Power 
any Circumſtance has over any Fact (4). But 
hence it cannot be inferr'd, that conſtant and per- 
petual Decrees ſometimes fail; but we ought 
rather to conclude, that 'tis not worth while for 
Legiflators in their written Laws to preſcribe 
any thing about Caſes that very uy happen, 
fince ſuch may be eafily determin'd by the 


Judges out of the Principles of the Law of 


Nature (e). 

VI. But to make the Knowledge of the Law 
of Nature, of which we are now Treating, and 
which includes all Moral and Civil Doctrines 
that are genuine and ſolid, to make this Know- 
ledge, we ſay, fully come up to the Meaſure and 
Perfection of Sczence, we do not think it neceſ- 
ſary to aſſert with ſome Writers, chat there are 
ſeveral things Honeſt or Vile of themſelves, and 
Antecedent to all Impoſition, and ſo to make 
theſe things the Object of our Natural and Per- 
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(a) Ethic. I. 6. c. 12. (b) Senec de Benef. I. 7. c. 7. Whatever contributes to the improving of our Vertue, or of our Ha 
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2:neſr, Nature hath taken care to lay eit her direttly before us, or at a very eaſy diſtance, for our Search. (c) De Homine c. 10. 
( 1) 7. e. By Reaſons drawn from the Nature of the thing. (2) Cap. 7 Se&. 13. and 1. 8. c. 1. Seck. 5. 

( d) And hence chiefly we are to draw the Reaſon of it, S:#. 3, 4, 5, 6. de Legib. Laws ought to enacted, as Theophraftus 

us d to ſay, with regard to things, as they mot commonly fal out, not as they ſometimes happen beſide Exp:Fation. Little par- 


dect. 4. N. 1. 


F cular Caſes and accidental Exceptions, are not worth the notice of a Legiſlator, (e] Add. D. Camberland de L. N. c. 4. 


petial 
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petual Law, in Oppoſition to Politive Laws, 
where matters are right or wrong, juſt as the 
Lawgiver was pleas d to make them either. For 
{ince Honeſty (or Moral Neceſlity ) and Turpi- 
tude are Affections of Human Deeds, ariſing 
from their Agreeableneſs or Diſagreeableneſs to 
a Rule or a Law, and ſince a Law is the Com- 
mand of a Superior, it does not appear how we 
can conceive any Goodneſs or Turpitude before 
all Law, and without the Impoſition of a Su- 
perior (a). And truly, as for thoſe who would 
eſtabliſh an Eternal Rule for Morality of the 
Actions, without reſpe& to the Divine Injunction 
and Conltitution, the Reſult of their Fndeavours 
ſeems to us to be the joining with GOD AL 
mighty ſome Coe val Extrinſical Principle, which 
he was oblig'd to follow, in aſſigning the Forms 
and Eſſences of Things. Beſides, tis acknow- 
ledg'd on all hands that G OD created Man, as 
well as every thing elle, according to his own 
Free- will. From whence it evidently follows, that 
it muſt needs have been his Power and Pleaſure 
to indue this Creature with whatever kind of 
Nature his Wiſdom thought fit. And how then 
ſhould it come to paſs, that the Actions of Man- 
kind ſhould be veſted with any Affection or Qua- 
lity proceeding from intrinſical and abſolute Ne- 
cellity, without regard to the Inſtitution, and to 
the Good Pleaſure of the Creator? So that in 
reality all the Motions and Actions of Men, upon 
ſetting aſide all Law, both Divine and Human, 
are perfectly indifferent : And ſome of them are 
therefore only ſaid to be Naturally Honeſt or Diſ- 
honeſt, becauſe that Condition of Nature, which 
God has freely beſtow d on Man, ſtrictly enjoins 
the Performance or the Omiſſion of them. Not 
that any Morality inheres of it ſelf, and without 
all Law, in the bare Motion, or the meer Appli- 
cation of Natural Power (b): And there fore we 
ſee Beaſts every day doing ſuch things without 
Fault or Sin, in committing which Man would 
have been guilty of the higheſt Wickedneſs. 
Yet are not the Natural Motions of Men, and 
of Beaſts in themſelves different, but ſome 
Actions of Men are by the Authority of a Law 
inveſted with a Moral Quality, which does not 
at all touch or affect the Proceedings of Brutes. 
Nor will it be to the Purpoſe for any one to 
object, that ſince Men are indu'd with Reaſon, 
which is wanting in Beaſts, therefore there mult 
be a Natural Difference between Human and Bru- 
tal Actions. For if we conſider Reaſon, as un- 
inform'd with the Knowledge and Senſe of Law, 
or of ſome Moral Rule, it might perhaps even 
in this Condition, furniſh Man with the Faculty 
of acting more Expeditioully and more Accurately 
than Beaſts, and might athſt the Natural Pow- 
ers by an additional Shrewdneſs or Subtlety. 
But that it ſhould be able to diſcover any Mora- 
lity in Human Actions, without reflecting on 
ſome Law, 1s equally impoſſible as that a Man 


born Blind ſhould make a Judgment on the Di- 
ſtinction of Colours. 

Another Argument in Favour of our Opinion 
is ſuggeſted by O/zander, in his Notes on Crotius, 
de Jure Belli & Pacis (c). F (ſays he) there 
were any ſuch thing as Moral Good or Evil before 
all Law, how could there be any Obligation to make 
ſuch a Difference in our Actions, ſince all Obligation 
proceeds from the Command of a Superior? For 
Moral Good or Evil involve a Reſpect? ts a Perſon 
acting either of thoſe ways; and if that Perſon be 
determin'd by no Obligation, he cannot be ſaid pro- 
perly to Act well or it 

But here we deſire it ſhould be well obſerv'd, 
That this Indifference of the Natural Motion in 
Human Actions is by us maintain'd and eſtabliſh'd 
only in reſpe& to Morality. For otherwiſe Acti- 
ons enjoyn'd by the Law of Nature, have from 
the Determination of the firſt Cauſe a native 
Force in themſelves of producing Effects good 
and uſeful to Mankind; as Actions forbidden by 
the ſame Law are productive of contrary Effects. 
But this Goodneſs and Illneſs which an Action 
bears naturally and of it ſelf, can never conſti- 
tute any new thing in Morals, which are quite 
beyond 1ts Reach and Concern. For there are 
many things highly conducing to the Happineſs 
and Advantage of a Man, which are not morally 
Good, as neither being Voluntary Deeds, nor 
Performances of any Law (1); and many Actions 
which contribute to Human Welfare, do in the 
ſame manner promote the Benefit of Beaſts, in 
whom certainly they cannot bear any Moral 
Quality. Thus the abſtaining from mutual Hurt, 
the moderate Uſe of Meat and Drink, the Care 
of Progeny or Off-ſpring, are equally Serviceable 
in the Preſervation of Rational and of Irrational 
Kinds; and yet Beaſts are never ſaid to perform 
Actions morally Good (d). So tho' all Human 
Actions, falling under the Guidance of the Law of 
Nature, may be — re ſolvd into that natural 
Strength and Force which they bear in advancing 
the Profit or the Harm of Men, conſider'd either 
in a ſingle or in an united State; yet it does not 
follow on the other hand, that whatever thi 
is indu'd with a Natural Power of doing G 
or Harm to any Species of Animals, 1s therefore 
the Object of the ſame Law. 

Another Obje&ion againſt the Doctrines we 
are now eſtabliſhing, is taken from that Paſſage 
in Ariſtotle's Ethicks (e): Every Attion and every 
Aﬀetion does not admit a Mediocrity : For there 
are ſome Affections which involve a kind of Pravity 
in their very Name, as Malice, [mpudence and 
Envy, and <myaigirarie, or Rejoicing at another 
Man's Misfortune, and likewiſe ſome Actions, as 
Adultery, Theft and Murder. Now theſe and 
the like being Evil directiy and in their own Ma- 
tures, are not called Vices with Relation to any 
Exceſs or Defett ; for abſolutely, and without any 
Degrees, to be guilty of them, is to commit Sin. 


EEE — 


(a) Selden de J. N. & G. I. 1. c. 4 (b) Plato in Sympoſ. This is the Nature of every Action, to be in it ſelf neither Good 
nor Vicious; as what we are now doing, Drinking, Singing, Arguing. Neither of theſe, conſider d by it ſelf, honeſt or dijbonef? ; 
but the manner of performing it gives every Action its proper Denomination. For what is done right, we call Goel, and what is don? 
wrong, Evil or Indecent. The fame Rule the Philoſopher afterwards applies to Love. (c) P. 60. 


(1) Such are a quick Apprehenſion, Know! 
( d ) Add, D. Cumberland de L. N. C. 5. Se, 9. 


e, Memory, &c. 
* le] L. 2. c. C. 
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But 'tis by no means a Good Conſequence, that 
becauſe we have ſome Names of Actions or Af. 
{- tions, which of themſelves, and without any 
Exceſs or Defect, imply Vice; therefore there 
are ſome Actions and Affections bad in them- 
ſelves without reſpect to any Law. Becauſe theſe 
Terms or Names do not ſignify bare Natural Mo- 
tions and Acts, but ſuch entire Moral Motions 
and Acts as are Repugnant to ſome Law, and 
ſo take in and exprels the whole Compals of a 
Moral Deed. For why, for Example, are Envy 
1nd its vile Conſequents, which we but now men- 
tion'd under the Greek Name of N,, re- 
pated evil Affections, but becauſe the Law of 
Nature ordains, that a Man ſhould never be a 
Stranger to his own Kind, but ſhould bear a part 
in the Pleaſures and in the Sorrows of his Neigh- 
bours: to which Rule it is an open Contradiction, 
to receive any Joy from the Calamity of others, 
and to repine at their Happinets and Succels (a)? 
Ard ſo what elle is Impudence, but a wicked 
Firmacls and Hardineſs of Mind in the Com- 
miſtion of ſuch things as the Law bid; him be 
ahm d of? for not to be aſham'd, or not to bluſh, 
can never be a Fault, when we are not by ſome 
lav ſuppos d and enjoind to do otherwiſe. After 
the lame manner, Adultery 1s the Pollution of 
another Man's Wite, whom the Laws appropriate 
to her Husband. Theft is the taking away of 
another Man's Goods againlt the 2 of the 
Owner, who by the Law 1s made the ſole Dil- 
poſer of them. Murder is the Killing of a Per- 
ſan in his Innocence, and againſt the Laws. In- 
celt is a Con junction with ſuch a Perſon, as the 
Laws oblige us to abſtain from, upon account of 
the Reverence which Men are by Law like wile 
taught to pay to Nearneſs of Blood. And the 
aue Judgment is to be made of other Vices. 
Eut now, if from all theſe you take away the 
delpect to the Law, and the Morality inherent 
in ſluch Actions, the bare Natural Fact will in— 
volve no Abſurdity or Contradiction. For in a 
natural and abſolute Senſe, theſe are altogether 
indifferent Things; to have Conjunction with 
your neareſt Relation, or with the fame Woman 
who is enjoy'd by another, ſuppoſing he has no 
peculiar Right to her as he cannot have with- 
out Law; to take away the Life of a Creature 
of the fame Species with your felf; to take a 
thing which another Man had deſign'd for his 
Uſe, tho' he had obtain'd no Right by Law to ex- 
clude others from their Share in its Poſſeſſion. 
And the Reaſon why ſo few Perſons can conceive 
and apprehend ſuch a Natural Indifierence as we 
are maintaining, is only this, becauſe from our 
Infancy we are taught to deteſt ſuch Practices; 
and this Abhorrence being imprinted on our ten- 
der Minds, ſeems to grow into a kind of Natural 
judgment; ſo that it ſeldom enters into Men's 
Heads to diſtinguiſh between the Materialiiy and 
the Formality of thoſe Actions, or between our 
Perlormance of them as Natural, and our Com- 
million of them as Moral, Agents. Hence it ap- 
peatrs that Gretzes had not conſider'd this matter 
throughly, when among thoſe things, to which 


— — 


the Power of GOD himſelf docs not extend, be. 
cauſe they involve a manifeſt Contradiction, he 
reckons (6) the Malignity of ſome Human Adj. 
ons. Indeed tis impolſlible that twice two ſhould 
not make four, becauſe twice two and four are 
really the ſame thing, and only differ in Name, 
and 1n our manner of conceiving them. But the 
Contradiction which appears in Actions Repug- 
nant to Nature's Law, is of a much lower Degree, 
and can never rife to an abſo/ate Impollibility. 
And upon the ſame account he derives this Ma- 


lignity from ſuch Actions, as compar'd with right 


Reaſon. For in the very Terms.ot right Reaton, 

when apply'd to Man, there inheres a reſpect to 

the Law of Sociableneſs enjoin'd to Human Race 

by the Creator, Thus at the ſame rate he al- 

ledges (c) for a Proof of the Independency of 
ſome of Nature's Laws, the neceſ/ary Agreement 

and Diſagreement of things to Rational and Social 
Nature. But Man Obtain'd a Social Nature from 
the good Pleaſure of GOD ALMIGHTY, 
not from any Immutable Neceſſity: and conſe- 
quently the Morality of Actions Agrecable or 
Diſagreeable to him as a Social Creature, mult be 
deriv d from the ſame Original and Spring; and 
mult be attributed to Man, not by an abſolute, 
but by an hypothetical Necellity ; or upon ſup- 
poſal of that Condition which G O D was pleas'd 
freely to beſtow on Mankind above the Privileges 
of the Inferior Creation. Nor can this Opinion 
of Erotius find any Shelter or Protection in thoſe 
places of Scripture, which he quotes to ſhew, 
that GOD Almighty permits himſelf to be judg'd 
according to the Original Laws, and therefore 
they muſt be abſolutely Immutable. For without 
Doubt GOD declar'd to Mankind from the 
very Beginning of Things, that he would be a 
Rewarder of the Good, and an Avenger on the 
Wicked, Febr. XI. 6. And that he would render 
unto every Man according to his Works, Rom. II. 6. 
From which Declaration his Veracity not per- 
mitting him to go back, Abraham had reaſon to 
make that Appeal which we tind, Gen. 18. 2x. 
Shall not the Judge of all the Earth do right (d)? 
But how does it follow hence, that Human Acti- 
ons have any Moral Quality antecedent to the 
Divine Impolition ? Nor does it at all appear 
how the ſame Concluſion can be drawn from the 
Fifth Chapter of Zſazah, where God is pleas'd to 
refer the Cauſe between him and his Vineyard to 
the Judgment of //rae/ and Judah, and concludes, 
that he may lawfully neglect the farther Care and 
Culture of it, ſince the degenerate Fruit made 
ſo all a return to his Pains. And laſtly, from 
that place in the Sixth of Micah, where God is 
ſaid 4 have a Controverſy with his People, and to 
reaſon with Iſrael, it ſeems to be hinted, that 
Men may by their own Judgment under{tand the 
Equity of returning Thanks for Benefits receiv'd; 
but we cannot thence infer, that, becauſe Men, 
who have a Senſe of Kindneſs, are oblig'd to be 
Grateful, therefore this Gratitude is not com- 
manded by any Law, but is of it ſelf before all 
Law a neceſſary duty. From all that we have urg'd 
on this Head, it may appear, that the Sentence, 


(a) Add. Stob, Scrm. 175 (b) De J. B. & P. I. 1.c. 1. f. 10. (c) Ibid, ſ. 12. (d) Add Ext, 18. 25, Rom. 3.6. 
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which is frequently in the Mouths of molt Men, 
That the Precepts of Natural Law are of Eternal 
Verity, is ſo far to be reſtrain d and limited, that 
this Eternity ought to reach no farther than the 
Impoſition and Inſtitution of GOD ALMIGHTY, 
and the Origine of Human Kind. Tho' to ſay 
the Truth, the Eternity which we 1mproperly 
attribute to the Laws of Nature, 1s only to be 
rated in Proportion to the Oppoſition they bear 
to Po/itive Laws, theſe being ſubject to frequent 
Alterations, while thoſe remain fixt and un- 
changeable. 

VII. It may be farther objected, and with ſome 
face of Probability among vulgar Judges, That 
Honeſty and Turpitude muſt needs inhere in ſome 
Human Actions of themſelves, and by the Force 
of their own Nature, not by the Power of external 
Impoſition; for this reaſon, becauſe our very Blood 
ſeems to have a natural ſenſe of wicked Deeds, 
which it expreſſes by ſpreading a ſudden Redneſs 
over the Face, whenſoever we are touch'd either 
with the Memory of them, or with the Reproach. 
Now they fay tis very improper to attribute a 
Natural Effect to a Moral Quality; but on the 
contrary, that, ſince ſuch a certain Motion of the 
Blood railing a Redneſs in the Face, reſults in 
the manner of a natural Effect from an ill Action, 
that Illneſs or Pravity muſt likewiſe be applied 
to the Action as a natural and a neceſſary Affecti- 
on or Quality. In return to which, in the firſt 
place we confeſs that the moſt wiſe Creator has 
implanted in the Minds of Men the Paſſion of 
Shame, to ſerve as 1t were for a Guard and De- 
fence to Vertue, and for a Bridle to wicked De- 
figns. And it is likewiſe probable, that unleſs 
GOD had delign'd Man for an Agent, who was 
to frame his Proceedings by a Law, he would 
never have mingled ſuch a Paſſion in Human 
Conſtitution, ſince without that Suppoſition it 
does not appear to be of any uſe at all in the 
World. But indeed, 1t 1s no manner of Contra- 
dition, that a Moral Quality owing its Original 
ta Impoſition, ſhould produce in Man (tho not 
directly and immediately) a natural Effect. For 
the Soul being united by the cloſeſt Ties to the 
Body, while it felt _— moral Concerns, 
and is affected with them, may at the ſame time 
eaſily raiſe a peculiar Motion in ſome part of the 
Body. Beſides, we ought to obſerve, that Shame 
does not only ariſe from the Pravity of Actions, 
but alſo from any Fact, tho' not morally Evil, 
which we think will leſſen our Character and 
Eſteem. For according to Des Cartes's Definition, 
it is nothing elſe but à Specres of Sorrow, founded 
apon Self-love, and proceeding from a Senſe or Fear 
of Diſgrace (1): Or, as Ar:ftotle ſpeaks (a), it is 4 
certam Grief and Confuſion at things which appear 
hurtful lo cur Reputation. For Man is a molt 
ambitious Creature, and highly conceited of his 
own Excellency,whence he takes an extraordinary 
Plezfure, if he can find ont any Advantage or 
Perfection in himſelf, on the Strength of which 
he may brag, and ſwell, and carry himſelf above 


the Dimenſions of his Neighbours. And when- 


ever he apprehends theſe Talents to be the leaſt 
impair'd, and to weigh lighter in common Ac. 
count, he immediately conceives the deepeſt Re. 
gret in his own Mind. Now the Heart, that 
chief Seat of Human Excellency, being affected 
with this Paſſion, preſently ſends up the Blood to 
be an outward Sign of it in the Face. But be. 
cauſe Man does not only value himſelf upon ac. 
count of abſtaining from Evil Deeds, bur for fe. 
veral other things, which are not endued with 
any moral Quality, if he ſuffer in any of theſe 
latter Points, he is equally liable to Same. Thus 
we ſee many Perſons who cannot forbear Bluſh. 
ing at their Lameneſs, or Baldneſs, at a Wen, a 
Crump-back, or any other Deformity of Body, at 
ſome particular Diſeaſes, at Poverty, bad Cloaths, 
at faultleſs Ignorance, or at harmleſs Miſtake, 
and at many other Things, which are by no means 
morally Evil (5). And among Sins, thoſe eſpe. 
cially put a Man to the Bluſh, which directly 
argue a Lowneſs and Dejection of Mind, and 
which for that reaſon make us appear more Con- 
temptible (c); nor has the Fear of this Contempt 
the ſame general Power, but only when we are 
in danger of ſuffering it from thoſe Perſons, whoſe 
Eſteem and good Opinion we are particularly 
covetous of Enjoying (c). And thole deſperate 
Wretches who have once ſinned themſelves out 
of all Care of Credit, are not afterwards touch'd 
with the leaſt Bluſh upon the Commillion of the 
vileſt Wickedneſs (4). Whatever we have urg'd 
againſt the natural, the abſolute, and the neceſ- 
{ary Goodneſs or Pravity of Human Deeds, does 
not at all ſeem to rob moral Knowledge of its 
requiſite Certainty, for this would remain fixt 
and unmov'd, tho the Morality of our Actions 
depended entirely on Impoſition. 
VIII. But if 0 

have aflerted, what will become of that Moral 
Latitude, which is ſo much talk'd of, and fo 
frequently oppos'd to Mathematical StrifFneſs ? 
Do's not that ſeem to detract ſomewhat from the 
Certainty which we maintain? This Doubt will 
be clearly folv'd, if it be conſider'd how far we 
affirm Demonſtration to prevail in theſe Notions, 
and in what things this Latitude is to be found. 
Demonſtrations therefore are here chiefly em- 
ploy'd about Moral Qualities, ſo far as thoſe 
Qualities appear for certain to agree to ſuch 
Actions or Perſons : When we enquire ( for ex- 
ample) whether ſuch an Action be juſt or unjuſt, 
whether ſuch a Right, or ſuch an Obligation, 
accrue to ſuch a Perſon, conſider d in general, or 
as that perſonal Capacity is common to others 
with him. Now all theſe kinds of Truths we 
maintain to be ſo clearly and certainly deducible 
from their genuine Principles and Caules, that no 
Man, in his right Wits , can entertain a Doubt 
concerning them. And tho' we ſhould diſcover 
{ome little latitude, or ſomething analogous to 
latitude, in the Queſtions, yet that would not 
be able to prejudice the Certainty of them in it 
ſelf. As for the Goodneſs or Fravity of Actions, 


as they denote their agreeableneſs or repugnancy 


(1) De Pafſion. Art. 25. (a) Rhetor. I 2. c. 6. (t] Add. Sac. c. XLII g. & () Vide 4 ee Rhet-l 2. c. 6 


') Add. Carte: de Paſſion, art. 207. 
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to the Rule of the Law, in this reſpect they 
ſeem capable of no manner of Latitude, but 
whatever declines from Good muſt immediately 
be pronounced Evil. Yet under other Con- 
ſiderations, at leaſt with reſpect to Men, they 
admit of ſomething like Latitude; Latitude, 


properly ſpeaking, being applicable only to 


Quantity. And firſt, becauſe in Laws the force 
and power of obliging Men is not always of the 
ſame tenour and degree, but appears more 
ſtrict in commanding and forbidding ſome Acti- 
ons, and more looſe about others. Whence it 
comes to paſs that we are forc'd to erg. e 
between Law and Equity, or between what's 
rigorouſly and exactly juſt, and what's equal 
and fair to be done. The difference between 
which things is this, we lye under a more ne- 
ceſſary Duty of performing the former, but the 
latter engage out Obedience with a gentler tie, 
and with an inferiour obligation. Let theſe 
laſt have a wider Object than the firſt; the 
oflices of other Vertues being extended much 
farther than thoſe of Juſtice. It happens like- 
wiſe very commonly, that among Men, and in 
Human Courts, ſmaller Deviations from the 
Law, ſcarce fall under conſideration or ani- 
mad verſion. Many things too are ordain'd and 
commanded in ſo weak and indifferent a man- 
ner, that they ſeem to engage Men rather b 
affecting their Modeſty than their Honeſty : ſo 
that thoſe who perform them deſerve commen- 
dation, thoſe who omit them are not obnoxious 
to Reprehenſion. And among theſe Matters 
Grotins (a) ſeems to reckon Concubinage, Di- 
vorce, and Polygamy, before they were forbid- 
den by the Law of GOD: Theſe ( ſaith he) 
are ſuch things as Reaſon it ſelf tells us it 1s 
more honeſt to abſtain from ; yet not ſo, as that 
( ſetting aſide the Otuine Precept) they include 
any grievous fault. 

But of theſe we ſhall treat 1n their proper 
place (1). Hither likewiſe 1s to be referr'd that 
paſſage of Ariflotle (b); He that declines but a 
little from right dealing, whether to the exceſs or 
to the Ace , 45 not charg d with guilt , but he 
that tranſgreſſes in a larger meaſure ; becauſe his 
faultineſs diſcovers and betrays it ſelf by ts 
bulk. It may happen too that a thing in it ſelf 
ſhall be unobliging and indifferent, and yet 


the performance or the omiſſion of it ſhall 


either always, or however at ſome certain 
juncture, be more for our advantage and uſe. 
To this Caſe belong thoſe paſſages of St. Pau 
in his firſt Epiſtle to the Corinthians, Chap. VI. 
verſ. 12. Chap. VII. verſ. 6, 9,8, 9. Chap. X. verſ. 
23. And that obſervation of Grozzus (c), 
That 22 by an abuſe of words, thoſe thmgs 
which Reaſon ſhows to be Hane g, or better than 
the contrary , tho' they are not enjoyn'd, yet ſhall 
be call d Dictates or Ordinances of the Law of 
Nature. From all that has been ſaid, we may 
underſtand whether, and in what manner there 
may be ſaid to be Degrees of Good. If then we 
conſider Good in a {tri& ſence for a Congruity 


to the Law, tis as impoſſible there ſhould be 


any thing better than what is Good, as that 
there ſhould be any thing ſtraighter than what 
is properly ſtraight. Yet one Good may be 
pronounced better than another, according to 
the different Degrees of Neceſſity which are 
found in both, and upon account, of which, 
if they cannot be both perform'd, one of them 
manifeſtly gives place to the other. To this 
purpoſe ſee Matibeu VIII. 21. and 22. where it 
was a good thing to bury a dead Father, but 2 
better to follow our Saviour: A, VI. 2. 
where 1t was a good thing to Miniſter to the 
Poor, but a better to Preach the Goſpel : On 
which point we ſhall be larger hereatter (2). 
Laſtly, when Actions, in themſelves lawful 
and indifferent, are meaſur'd and rated accord- 
ing to their uſefulneſs or expedience, one of 
them is declar'd better than another, as it is 
more advantageous to the preſent Circumſtance 
or Occaſion. | 


IX. According to our Doctrine already de- 


liver'd, muſt that place of Grotius (d) be ex- 


plain'd, about the Cauſes of Doubt in Moral 
Actions; where he ſays, There is not an equal 
Certamiy to be met with in Morals and Mathe- 
maticks : which therefore happens , becauſe 
Mathematical Sciences treat of Forms, as di- 
flint and ab/irafted from all ſorts of Matter, 
and becauſe the Forms themſelves are generally 
ſuch as will admit of no Medium, as we can find 
nothing which 1s not either crooked or flraight. 
But in Morals the leaſt Circumſtance alters the 
Matter ; and the Forms, of which they treat , 
bave commonly ſome intervenient Latitude, by 
reaſon of which they ſometimes approach nearer 
to one Extream, and ſometimes to the other. 
T hus between things abſolutely commanded, and 
abſolutely forbidden, there are ſome things left in- 
different ; but this Medium of [ndifference ſome- 
times inclines nearer to the Injunction, ſome- 
times to the Prohibition. Whence frequently 
ariſes an Ambiguity , ſomewhat like what we 
meet with in Twilight , or in Water not per- 
fe#ly hot. As to this Aſſertion, we muſt con- 
feſs, that, as about other Actions, ſo eſpecially 
about making War, a Doubt may probably ariie 
either becauſe the Fact which occaſions the 
War 1s not yet fully made out, or whether it 
be of ſo great Conſequence, as to deſerve a Pro- 
ſecution by Arms, where the Caſt is ſo deſpe- 
rate, and where the attending Miſeries are fo 
numerous; or whether in the preſent Juncture 
and Condition of the Commonwealth, it be a 
Moot Caſe, which Courſe ought to be taken, 
either to return the Injury in a Hoſtile man- 
ner, or rather conceal the Affront, and defer 
the Satis faction, leſt an untimely purſuit of 
Revenge ſhould draw greater Misfortunes on 
the State. But that the Cauſes of doubting in 
ſuch Caſes proceed from the uncertainty of 
Moral Matters, this we abſolutely deny. The 
reaſon why the Demonſtrations in Mathe- 
maticks are ſo very accurate, is not the Ab- 
ſtraction from Matter , but another, that we 
ſhall produce by and by. That in Morals the 


(%) L.r.c.2.C 6. (t) L. 6. c. 1. (i) Erber. c. ult. (e) 


L I. e. 1. £16. (2) L. 3. e. 18. 23. (% L. 2. 4. 51 C5. 
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leaſt Circumſtance alters the Matter, is an am- 
biguous expreſſion. If this be the ſenſe of it, 
that the leaſt Circumſtance alters the Quality 
of an Action, that is, turns it from Good to 
Evil, this Variation does not at all injure the 
Certitude of Moral Knowledge. For a Line 
that recedes never ſo little from ſtraightneſs de- 
generates into crookedneſs, and yet no uncer- 
tainty ariſes hence in Geometrical Operations. 
But if this be the meaning of the place, that the 
leaſt Circumſtance either raiſes or leſſens the 
Quantity of an Action; this, at leaſt in Hu- 
man regard, 1s not always true; for trifling 
Accidents and Punctilio's ſeldom weigh any 
thing in the Sentence of a Moral Judge. Yes 
if we grant this Suppoſition, it will not in the 
Icaſt diminiſh the certainty of Morality; ſince 
even in Mathematicks, the ſmalleſt acceſſion, 
or the moſt inconſiderable loſs, varies the 
Quantity. Lawful or Indifferent Things, 
which compoſe the Medium between Com- 
mands and Prohibitions, we have already ob- 
ſer vd only in this reſpect to incline ſometimes 
more to one hand, ſometimes to the other, as 
it appears more expedient and uſe ful ſometimes 
to perform them, ſometime to omit them. Yet 
even hence nothing of Uncertainty can ariſe, 
nor is any ſuch Medium form'd as we can clear- 
ly underſtand either to be Good or Ill. So that 
thoſe Examples and Inſtances of Twilight and 
Lukewarm-water, are improperly applied to 
the preſent Caſc ; they being of that kind of 
Media we call Media Participationts, as Luke- 
warm-water partakes of hot and cold together. 
But thoſe Media which we call Media Nega- 
tionis, as are indifferent and Lawful Matters, 
poſſeis not the leaſt ſhare of either of the Ex- 
treams, but equally deny them both. For we 
ſay in the ſame manner, Good is not Indifferent, 
and Eil is not Indifferent; and it does not ap- 
pear, how a Medium of this Nature can prove 
a Cauſe and an Occaſion of Uncertainty. 

X. Yet as to the Quantities which are uſed 
in Morality, hey, we confeſs, are capable of 
ſome Latitude, and it's chiefly on this account, 
that Mathematical Knowledge is eſteem'd to 
have ſo much higher Degrees of Nicety and 
Exactneſs than Moral. The reaſon of all this 
depends on the different Conſtitutions of Na- 
tural and of Moral Quantity. For Natural or 
Phyſical Quantities may be accurately com- 
pared, and meaſured and divided into the moſt 


equal parts; becauſe ey are reprefented as 


the Affections of Material Things, which are 
the Objects of our Senſes. Whence we may 
preciſely determine, what Rule and Proportion 
they bear to one another; eſpecially if we em- 
ploy the aſſiſtance of Numbers, by the appli- 
cation of which all Queſtions of this kind 

moſt exquiſitely folv'd. And beſides, thoſe 
Quantities are the effect of Nature, and con- 
ſequently immoveable and permanent. On 
the other hand, Moral Quantities proceed from 


are 


* 


the Impoſitions and the Eſtimation of intel. 
ligent and free Agents, whole Judgment and 
Pleaſure not falling under natural Dimenſions, 
the Quantities which they thus conceive and 
determine,cannot be circumſcribed by any ſuch 
meaſure, but retain as it were ſomewhat of the 
looſneſs and liberty of their Original. Nor 
indeed did the ends, for which Moral Quan- 
tities were firſt introduced, require any ſuch 
punctual Minuteneſs; but it was ſufficient for 
the uſe of Human Life, that Perſons, Things, 
and Actions, ſhould be more groſly rated and 
compar'd together, Thus we diſcover a Lati- 
tude in the value or eſteem of Perſons; by 
which tho' we underſtand that one Perſon 1s 
to be preferr'd to another, yet we cannot exactly 
determine whether he exceeds him in a double, 
or treble, or quadruple proportion of Worth. 


The like Latitude occurrs in the valuation of 


different Things, and of Actions belonging to 
Commerce; on the account of which we can 
ſcarcely fix any ſettled Price on any other 
things beſides thoſe, which the Civilians call 
res fungibiles, (1) Conſumeable Goods, that is, 
ſuch as we borrow for our preſent uſe, upon 
condition of repaying them in the ſame quanti- 
ty and quality: As tothe reſt, we eſteem them 
equal and indifferent, and to be determin'd by 
the private Bargains and Agreements of par- 
ticular Men. And fo likewiſe the proportion 
between many Faults and Puniſhments is ad- 
juſted with ſome Latitude: For who, for Ex- 
ample, can tell preciſely how many Laſhes, 
and how ſmartly laid on, comes juſt up to the 
guilt of ſome particular piece of Thievery? 
But in ſuch Cafes we aſſign what proportion 
we think fit, with great looſeneſs and 
ſecurity. We find too a very remarkable 
Latitude in many Buſineſſes and Affairs of 
Life: Human Lawgivers are not us'd to cut 
every thing to the quick (2). The Laws, 
and the Philoſophers (lays (a) Tully) clear Subtle. 
ties in a different manner Ihe Laws no other. 
wiſe than as Things may be felt and handled, 
by reaſon of their groſineſs, but the Philoſophers, 
as they may be diſcern'd by Reaſon and Under. 


ſtanding. And in the Deciſion of Cauſes, tis a 


Maxim vulgarly known, That the Judge does not 
concern himſelf with every petty Circumſtance. 


And ſo when ſuch a number of Honeſt Men are 


N Arbitrators of any Controverſie, 
there is fair room for Latitude in their Judg- 
ment and Sentence (5). Farther, in executing 
Vindichve Juſtice, there is an Indulgence made 
of a convenient Latitude, not only on the part 
of Clemency, but of Severity too. To which 
purpoſe is that ſaying of Tacitus (c), Al great 
Examples have ſomewhat of Injuſtice; but the 


Injury they do to particular Perſons is recom- 
penc'd by the common Advantage they bring to the 


Public: And that of Jaſon in Plutarch (d); 'Tis 
neceſſary that thoſe ſbould act unjuſtly in ſmall Mat- 
ters, who intend to maintain Fuſttce in the grand 


— 


(1) To underſtand what is meant by theſe Terms, See B. 5. c. 7. f. 1. 
(4) Off III. c. 1. (6) Add. L. 105. /. de Solution, 


De Ira. I. 11. c. 27. 
Sanitat, tuend. & Præcept. Reipub. gerend, 


(2) To this purpoſe, Vid. Sencc. 
(Cc) Amal. 4. c. 44. (d) De 


> and 


J 
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and the chief Concerns. Moſt Vertues likewiſe, 
beſides Juſtice, admit a free Looſneſs and Lati- 
tude in the Exerciſe of them; as for Example, 
Pity, Liberality, Gratitude, Equity, and 
Charity. And ſo, in common Life, we apply 
the Names of Habits under a Latitude of Sig- 
nification. Thus we call him a Juſt Man, who 
commits ( tho' deliberately) but a few pieces 
of Injuſtice. Laſtly, we may obſerve, that if 
in Moral Conlideration ſome Quantities are 
brought to an exact Standard, and a punctual 
Meaſure, as the Price of ſome Commodities, 
the Periods of Time ſettled by Law, and the 
like ; yet this preciſe Determination do's not 
ſo much proceed from the Things themſelves, 
or from the Times, as from the Inſtitution 
and Will of Men (4). From all theſe Re- 
marks we conceive the Difference between 
Mathematical and Moral Demonſtrations to 
appear very Clear and Evident; and it is no 
more than this, that the former are chiefly 
imploy d about Quantity, which is in its own 
Nature diſpos'd for the niceſt Diviſion and 
Determination ; whereas the latter endeavour 
nothing farther than to prove for certain ſuch 
a Quality of ſuch a Subject, leaving the Deciſion 
of Moral Qzantites to the larger Scope and 
Range of Human Will. 

XI. But we muſt take heed of confounding 
this Moral Certitude which we have been ſo 
long eſtabliching, with that which is ſo often 
apply'd to Matters of Fact; as when we de- 
clare (for Example) ſuch a thing to be Morally 
Certain, becauſe 1t has been confirm'd by 
creditable Witneſſes. For this latter fort of 
Moral Certitude 1s nothing elſe but a ſtrong 
Preſumption grounded on Probable Reaſons, 
and which very ſeldom fails and deceives us. 
Ziegler in his Notes on CErotius (b), has not 


(a) Add. D. Cumberland. de L. N. c. 8. ſ. 14. 


ſwear himſelf, ſince he may fe 


ſufficiently diſtinguiſh'd this inferivur Cer- 
tainty from the former and the more noble 
kind, while, tho' he grants the more general 
Precepts of Ethicks to bear an equal Evidence 
with the Propoſitions of any Science properly 
ſo call'd, yet he affirms, 7 hat the particular 
Concluſions have a much ſhorter Degree of Cer- 
titude, and are often involu d in dark Obſcarities, 
by reaſon that the things themſelues, concerning 
which ſuch Concluſions are form'd, are many ways 
changeable and contingent : And the Example 
he brings is this, Ve have Moral Certitude 
and Evidence, that an honeſt and ſerious Perſon, 
when he takes an Oath, ſwears truly. And 


yet this Evidence is not Abſolutely ſuch, but 


Conditional y, becauſe it is not direct y Impoſſible, 
but that a Man of theſe good e may for - 

2 from his Fertue 
and Jutegriiy. But now that Certizude, by 
which we know Perjury to be an Evil, is very 
different from that by which we believe a good 
Man is not guilty of Per jury; nor is the latter 
Propoſition deduced = as a Concluſion from 
the former. Thus in the ſame manner the 
Faith we give to Hiſtorians is reckon' d Morally 
certain, when they teſtify a thing vaſtly re- 
mote from our Memory and Knowledge, and 
of which there is no real and de monſtrative 
Proof now extant; and eſpecially if many 
agree in the Relation: Becauſe it is not Pro- 
bable that many Perſons ſhould join together 
by Compact in putting a Trick on Poſterity, 
or ſhould entertain any hopes, that the Lie 
would not in time be diſcover'd. And yet 
for all this, if occaſion were, we could pro- 
duce Examples of many popular Fables, that 
have paſs'd through ſeveral Ages, under the 
Colour and Character of Truth. 


(b) L. 2. c. 20. ſ. 1. 


C HAP. III. 


Of the Under/tanding of Man, as it concurs to MoRAL ACTIONS. 


8 that part of Knowledge which we as to the Knowing and Judging of 22 
have undertaken to explain, is chiefly but alſo with a prodigious Quickneſs and Acti- 
employ'd in demonſtrating what's Right and vity, as to the Embracing or Rejecting them. 
what's Wrong, what's Good and what's Evil, So that on this Score the Actions of Mankind 
what's Juſt and what's Unjuſt, in Human ought to be rank'd in a much higher Claſs than 
Actions; in the firſt place we are oblig'd to the Motions of Beaſts, which proceed purely 
conſider and examine the Principles and the from the Spurs of Senſes, without the pre- 
Affections of theſe Actions, and to ſhow how cedent help of Reflexion, whatever Charon (c) 
by the Help of /mputation, they are conceiv'd has alledg d to the contrary. That Power of 
to be Morally joyn'd and conneRted to the Au- the Human Soul which it bears as a Light for 
thors of them: in this reſpe& then, the Ex- its Guidance and Direction, we commonly call 
cellency of Man chiefly ontſhines the Con- the Underflanding, and in this, as it is con- 
dition of Brute Creatures, that he is endow'd cern'd about voluntary Actions, we conceive 
with a moſt noble and exalted Soul, which Two Faculties (1): One is that, by which 
exerts it ſelf not only with a ſingular Light as by a kind of Mirror, the Object is ſhewn 


and Unneceſſary heaping one Faculty upou 
Leck of Human Undgrft. l. 11 C. 21.1. 16. 


(e) De la Sageſſe. L. I. c. 34. (1) The Author by his 2 
2 do 


another in this Place, cauſes ſome Confuſion to big | * 
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to the Wi, with a general and confus'd 
Notice whether it be Agreeable or Diſagree- 
able, Good or Evil. The Other is that b 
which the Reaſofls of Good and Evil, whic 
in ſeveral Objects offer.themſelves numerouſly 
on both ſides, are weigh'd and compar'd, and 
Judgment is given; what, when, and in what 
manner we ate to act; and Conſultation taken 
about the moſt proper Means for the Ac- 
compliſhment of the propos'd End. And here 
it mult be obſerv'd, that the Beginning of a 
voluntary Act ſhould regularly proceed from 
the Underſtanding, whence ariſes the vulgar 
Maxim, 


Iguoti nulla Cupid, 
Objets unknown can never move Deſire : 


Although this Knowledge which precedes 
the Acts of Volition, is not always diſtinct, 
becauſe a confus'd Notion is ſufficient to 
make the Will beſtir it ſelf. And thus when 
we have not a tolerable Knowledge of a 
thing, we cannot be ſaid properly and fully 
to delite it; yet we may defire to make Trial 
of it. a 

II. As to the former Faculty of the Un- 


derſtanding, we muſt remark, that it is of 


the Number of thoſe which are commonly 
call'd Natural Faculties, contradiſtinct to the 
Fiee: in as much as it is not in the Power 
of Man to apprehend Things otherwiſe than 
as the Images of them preſent themſelves to 
the Mind; nor can the Will by any Force 
hinder the Underſtanding from aſſenting to 
a Propoſition which appears Clear and Evident 
to it. But thus far a Man 1s at Liberty, he 
can more diligently conſider the Object in 
view, and more exactly weigh in his Mind 
the oppoſite Reaſons of Good and Evil, and fo 
not {tick at the outward Face and Semblance 
of Things, but pierce into the deepeſt Secrets 
of their Texture and Conſtitution. And after 
ſo {tri& an Enquiry and Examination, he can 

ronounce a politive Judgment in the Cauſe 
Lifors him. The Underſtanding being in this 
reſpect, as in many others, like the Eye, that 
it makes a very important Difference, in he. 
holding Things with a roving and tranſitory 
Caſt, and in contemplating them with a fix'd 
and ſteady Application (4). And hence tis 
eaſie to conceive, how far this Power of the 
Soul, falls under the Culture and Cognizance 
of Laws. For ſince *tis beyond Human Abili- 
ty that the Underſtanding ſhould apprehend 
Things after another manner than they ap- 
pear : and ſince Credit or Aſſent cannot but 
anſwer the Idea of the Underſtanding, no 


Perſon can judge otherwiſe of a Matter, than 


as he appears to have conceiv'd it; nor can 
he by any juſt Law be compell'd to a contrary 
ſudgment: For ſuppoſe a Man to be in the 
wrong, yet a bare Injnunction and Command 
vill never make him the Wiſer. Yet becauſe 


_— —_— 


many Things . a negligent Searcher , 
v 


which offer themſelves to the Notice of more 
curious Enquiters; and becauſe the Will may 
hinder the Underſtanding from contemplating 
ſome Truth, by preſenting other Objects to 
tempt and engage its Care; therefore an 
earneſt and aſſiduous Application of Mind is 
of vaſt uſe in conficming the judgment; and 
conſequently thoſe who are entruſted with a 
Care and Authority over others, ought to 
make all fair Proviſion for the Aſſiſtance and 
Direction of a ſerious Meditation: and they 
may likewiſe engage Men by the Sanction of 
Puniſhments to apply with Diligence thole 
Means which are moſt likely to diſpel the 
Clouds and Perplexities of Things, and to 
repreſent them 1n their Genuine Colours and 
Condition. 

III. Farther, Since the Underſtanding per- 
forms the Office of a Light in our Courle of 
Action, and ſince when it doth not guide us 
aright, tis impoſſible but we ſhould loſe our 
way, we ought to eſtabliſh this as a certain 
Principle, That there is both in the appre- 
hending Faculty, and in the Judgment, a natural 
Rectitude, which upon due Attention given, 
will not ſuffer us to be deceiv'd in reference 
to Moral Things, and that neither of thoſe 
Powers are ſo far corrupted and deprav'd, as 
to put us under a Neceſſity of being miſtaken. 
For at the ſame rate it would follow, that 
becauſe a Glaſs ill cut preſents every Image 
in a diſtorted Confuſion, and becauſe the 
Tongue when cover'd with the Tincture of 
the Jaundice, is not able to diſcern the Diffe. 
rence of Taſts, therefore the Senſes, to which 
thoſe Offices belong, muſt be 1n general pro- 
nounc'd Fallacious and Uncertain. Neither 
could it be charg'd on us as Guilt, that we 
have done a bad Action, if we were not fur- 
niſh'd with a clear Diſcernment of Good and 
Evil; and it would be the higheſt Injuſtice to 
impute that Error as Sinful, which was be. 
2 our Power to avoid or ſhake off. There- 
ore, unleſs we would utterly ſubvert and de- 
ſtroy all the Morality of Acting, we muſt by 
all Means maintain, that the Underſtandin 
of Man is naturally Right and Certain, an 
upon ſufficient ary, * and Meditation, does 
always 2 hings clearly, and as they 
are in their own Nature and Conſtitution : 
And likewiſe that the practical Judgment can- 
not prove ſo far Debas'd and Degenerate, (at 
leaſt as to the general Precepts of Nature's 
Law, ) as to excule the Acts proceeding thence 
from being imputed as if they were Effects 
of invincible Ignorance (). And here we de- 
fire it ſhould be conſider d, that we are not 
debating what Power the Underſtanding has 
about Matters which depend on peculiar Re- 
velation from G O D, or what it can perform 
in ſuch Extraordinary Caſes, without the 
ſingular Aſſiſtance of Divine Grace, becauſe 
this is the Subject and Buſineſs of another 
Profeſſion. Neither are we concern'd to ex- 


(a) Add. D. cumberlend. de L. N. c. 2. C. 9. 


(b) Vid. D. Cumberland, de L N. c. 2, G 12 


amine 


r 
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amine whether in Speculative Truths, re- 
quiring the molt ſubtle Diſquiſitions of Mind, 
a Man may not through ill Information, get 
ſuch firm Poſſeſſion of a falſe Tenet, as not to 
be able to recover himſelf out of the Miſtake, 
But we are diſcourſing only about the Power of 
the Underſtanding, as it is imploy'd in ſqua- 
ring our Actions according to the Dictates of 
Nature. And, as to this Point, we conceive 
that there's no Man of proper Years, and 
Maſter of his own Reaſon, fo deſperately dull 
and ſtupid, as not to comprehend, at leaſt, 
the molt general Rules of Natural Law, and 
thoſe which are of the greateſt uſe in Common 
Life, and not to diſcern the Agreement they 
bear to the Rational and Social Condition of 
Mankind. And tho' a Perſon through extream 
Idleneſs, may poſlibly never have thought of 
one or two Precepts, or through precipitate 
Raſhneſs may have fram'd wrong Opinions of 
Acting, or by bad Information, or a Mind 
corrupted with vicious Courſes, may have 
call'd their Truth and Neceſſity in queſtion, or 
have taken up other Rules of Action contrary 
to Natural Suggeſtions, yet we do not by any 
means acknowledge this Ignorance or this 
Error to be Inſuperable, fo as to hinder the 
Imputation of Deeds Conſequent on ſuch a 
Principle. For theſe univerſal Edicts are fo 
clearly publiſh'd and explain'd, and ſo cloſely 
interwoven with our Being, that no one can 
be overcome with ſo Brutal a Sottiſhneſs, as 
not to be capable of apprehending and diſcern- 
ing them; ſince to this Buſineſs there is not 
requir d any ſingular Force of Wat, any pe- 
culiar Shrewdneſs of Reaſon, but an ordinary 
Portion of Natural Light is ſufficient, pro- 
vided that the Mind be not vitiated and ob- 
ſtructed by ſome Diſtemper. To which Pur- 
poſe Tully's Diſtinction about Folly and Mad- 
neſs is obſervable; Folly (ſays (a) he) 
a/ſiſied with a due State of Health, it able to 
maintain a competent Sett of Duties, and to 
keep up, m ſome manner, the Culture and the 
Methods of Common Life ; but Madneſs is a 
perfect Diſeaſe, that quite Extimguiſhes the 
Right of the Mind, and involves all its Object: 
in a general Obſcurity. ; 
IV. The Judgment paſs'd on Moral Actions 
by the Underſtanding, as it is ſuppos d Con- 
ſcious of a Law, and therefore Accountable to 
the Lawgiver, is commonly call'd Conſcience, 
which as it either precedes or follows the 
Action, we may for Diſtinction fake, branch 
into Antecedent and Conſequent : This laſt is 
the reflex Judgment of the Underſtanding, 
on Things done or forborn, approving what's 
Well, and condemning what's III; the At- 
tendants of which are either Tranquillity or 
Reſtleſsneſs of Mind, according to the different 
Teſtimony it bears; and as it gives us Occa- 
ſion to expect either the Favour or the Diſ- 


pleaſure of the Legiſlator, and either the 
Good. Will, or the Hatred of other Men (6). 
The Former, coming before the Action, in- 
forms us, what 15 Good and what Evil, and 
conſequently what to be done, and what to 
be omitted. But here it is carefully to be ob- 
ſerv'd, that the Conſcience obtains no other 
place in the Guidance of Human Operations, 
than with reſpect to its being inſtructed in 
the Knowledge of ſome Law, fince Laws only 
are the proper Rules of Acting. And there- 
fore, if any Man will attribute to the practical 
Judgment, or the Conſcience, any peculiar 
Force or Ability of directing us in our Doings, 
owing neither to its Original, nor its De- 

endance on any Law, he will inveſt with a 

egal Power the vain Fancy of Private Men, 
and will bring the wildeſt Diforder and Con- 
fuſion on the Affairs and Tranſactions of the 
World. For we mult declare, that as far as 
our Diligence could reach in Searching, the 


word Conſcience in this ſtrange Senſe, is neither 


to be met with in the Holy Scriptures, nor in 
the ancient Latin Authors : but it was firſt in- 
troduc'd by the Schoolmen, and has been main- 
taind in theſe latter Ages by the Crafty Ca- 
ſuiſts, for the better ſecuring of Men's Minds 
and Fortunes, to their own Authority and 
Advantage. But it we have regard to the 
true and genuine Signification of the Word, 
to do a thing againlt Conſcience, 1s nothing 
elſe, but to commit a voluntary Evil, knowing 
it to be ſuch ; and is oppos'd to Tranſgreſſing 
out of Ignorance and Miſtake. And this we 
mean by Conſcience in our preſent Enquiry, 


recovering it to its ancient Import, and ex- 


ploding the new Abuſes that have been ob- 
truded on its Signification. 

V. Conſcience rightly inform'd is of two 
ſorts; for either it clearly underſtands that 


the Perſwaſion which it holds concerning ſome 


Performance or Omillion, is built on certain 
Principles, and agrees with the Laws, which 
are the Rule of Action and of Conſcience ; 
or elſe, it eſteems indeed its Perſwaſion as 
True and Certain, and ſees no reaſon to doubt 
of it, tho” it cannot reduce it to a formal 
Demonſtration; but on the contrary, relies 
chiefly on Arguments from Probability. In 
the former Caſe it is commonly term'd a (1) 
Right, and in the latter a Probable Conſcience. 
Concerning a R7g45t Conſcience this general 
Maxim is eſtabliſh'd, That every Voluntary 
Action againſt its Suggeſtion, and the Omiſſion 
of any Action which it declares to be Ne- 
ceſſary, is Sin, and ſo much the more heinous 
Sin, as the Perſon had a more perfect Know- 
ledge of his Duty; becauſe a Tranſgreſſion 
under ſuch —— argues a greater Pra- 
vity and Corruption of Mind (c). 

he Difference of a Probable Conſcience 
from a Right, we conceive, not to be in re 


— 
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(a) Tuſcul. Quæſt. I. 3. (b) Plin. Panegyr. One Man may poſſibly deceive another, but there none who can dece: ve 
k:mielf ; Let him only look inte his own Life and Conduct, and take his Merit and Chara#er from his Heart. | 
(+) This Term is not ſo Applicable in this place, nor ſo Expreſſive of the Author's Intention, as that of Paci. 
c) See Luke XII. 47, 48. | | 


Or Reſolved, 
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ference to the Truth of the Perſwafion, but 
upon account of its Ignorance and Inability, 
to reduce this Truth Artificially into the Ex- 
a&neſs of a Demonſtration ; for which reaſon 
it has not ſo evident and unſhaken a Know- 
ledge of its Certainty. For (as the Logicians 
ſpeak) nothing is Probab/e in it ſelf, but only 
with reſpect to our Underſtanding. And by 
this Rule of Probability the greateſt part of 
Mankind are {teer'd and govern in their Pro- 
ceedings. For few Perſons are able to appre- 
hend Human Duties as they flow from their 
ficſt Origine and Foundation. And moſt Men 
rely with ſo much Security on the Tenor of 
Common Life (i), on the unqueſtionable Au- 
thority of unſuſpected Teachers, and on the 
manife{t Decency or Conveniency of ſuch and 
ſuch Actions, that they think it a ſuperfluous 
Trouble to make a more curious Enquiry into 
their Reaſons and Foundations of them. In 
the ſame manner as the greateſt Number of 
Artificers are fatisfyd with performing their 
Work by Inſtruments Mechanically prepar'd, 
and leave the Mathematicians to demonſtrate 
the Reaſons of their Operations. And Men 
are apt eſpecially to content themſelves with 
theſe probable Appearances, when the Pro- 
poſition in Debate is remov'd at a vaſt Diſtance 
from the firſt Principles, and therefore re- 
quires a tedious and troubleſome Deduction, 
which is commonly above the Capacity of 
thole who have not run the Courſe of the 
Sciences, nor cultivated their Reaſon by a 
Learned Inſtitution. Yet hence can be drawn 
no Protection for that pernicious Probability 
maintain'd by the later Caſuiſts, and eſpeci- 
ally by thoſe of the Order of the Jeſuites, 
which reſolves it ſelf into the ſole Authority 
of a ſingle Doctor, tho' deſtitute of Reaſons, 
and oppos d by all other Judgments. For this 
Principle tends to the utter Subverſion of all 
Morality, and ſeems delign'd only for the 
keeping under the Senſes and the Conſciences 
of Men, and making them depend entirely 
on the pleaſure of the Prieſts: as has been 
prov'd at large by others (32). We need only 
obſerve farther, that they act not at all fair] 
when they confound Probability of Fact, wit 
Probability of Judgment, and of Law. For 
indeed, in Matters of Fact the Authority of 
one Great and Credible Perſon, may raiſe a 
probable Preſumption, and obtain at leaſt half 
the Force of a full Proof. But in defining 
Matters of Law, 'twould be the higheſt Ab- 
ſurdity and Raſhneſs to attribute ſo much to 
the Declarations of one Man, not grounded 
on good Arguments, and at the ſame time 
contradicted by Perſons of equal Rank and 
Power, as that it ſhould be ſafely admitted 
for the Square and Standard of Acting. 

VI. For the Information and Direction of 
2 probable Conſcience, there are many Rules 
commonly laid down, concerning which our 
Opinion 1s this, That they take place only 


where there ſeems to be a Claſhing between 
{trit Law and Equity; or when both ſides of 
the Queſtion are alike free from the Obliga- 
tion of the Laws; yet ſo as that one of them 
may ſeem to approach nearer to Honeſty, 
or may appear more likely to produce ſome 
Convenience or Inconvenience than the other. 
For in Matters abſolutely determin'd by the 
Command or Prohibition of ſome Law, there 
is no room left for ſuch a free Choice, as that 
we may reject one {ide and take the other, be- 
cauſe poſitive Laws will not be fatisfy'd with 
Equivalents, but demand a punctual Obedience 
to their Decrees. And therefore this Freedom 
of Election muſt be confin d to indifferent 
Things, to which the Laws do not extend 
their Sphere and Authority. The chief Rules 
are theſe : 

1. In a probable Conſcience two Opinions 
being propos d, neither of them contrary 
to the Laws, one of which is founded on 
better Reaſons, the other is the more ſafe; 
either of the Two may be follow'd without 
blame. 

2. Two Opinions being propos'd, of which 
one is built on weaker Reaſons, the other is 
the more ſafe, the latter ought juſtly to have 
the Preference. 

3. In a probable Conſcience a Learned Man 
may follow that Opinion which ſeems to him 
to have the greateſt Degree of Probability, 
tho' perhaps it may appear different to others: 
unleſs he is under Apprehenſion of incurring 
ſome Inconvenience or Damage upon account 
of diſſenting from the common Judgment. 

4. An Unlearned Man may ſafely follow the 
Authority of Wiſer Perſons. 

5. A Subject, or one plac'd under the Com- 
mand of others (2), may, upon the Order of 
his Superiors, fairly do a Thing which he 
does not certainly know to be Unlawful, 


tho' in his private E he does not 


. it very Probable that it ought to be 
one. 

6. In Things of little Moment and Concern, 
if there are probable Arguments alledg'd on 
both hands, either fide may be taken. 

7. In Things of great Moment, if there 
ariſe probable Arguments on both fides the 
ſafer part 1s to be preferr'd, or that from 
which there cannot follow ſo great an Evil, 
tho' we are never ſo much Miſtaken, as there 
might have done, had we err'd in the oppoſite 
Opinion. 

VII. To proceed; Tho according to our 
preſent defign, we are engag d only to treat of 
what's Good, and what Evil, what Juſt and 
what Unjuſt; leaving the enquiring about 
Things Profitable and Unprofitable to another 
part of Knowledge yet it will not be much 
out of the way, if we here conſider in ſhort, 
what Rules the Underſtanding ought to have 


regard to, in Deliberations concerning Uſeſul- 


nels and Convenience. Eſpecially becauſe the 


— 


— — — 


(1) Vide I. 11. c. 111. C13. (a) Va. Lud. Montalt. is Lit, Provincial, and upon them Wendrochius and Sam. Rachel. 


(2) Vids lib. 8. c. 1. ſ. 6. 
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CAP. III. 


as it Concurs to Moral Actions. 


——— 


Directions already laid down, depend very 
much on theſe; the Profit or Advantage of 
Things bearing a great force in our Proceed- 
ings; according to that of the Apoltle, 1 Cor. 
V. 12. All things (that is, all things which he 
had been there {peaking of) are /awful for me ; 
but all things are not expedient. And in Civil 
Buſineſs, Atfairs are many times committed to 
the fole Wiſdom and Conduct of the Perſon 
employ'd, in which Caſes a Man is conceiv'd to 
have acted ill, if by Imprudence or by Negli. 
gence he has taken the leſs profitable Courſe. 
In Debates therefore ariſing about ſuch Things 
to which we are bound by any Neceſſity, or 
any determinate Obligation, (for Neceſſity 
excludes all deliberation and debates, and de- 
terminate Obligations leave nothing to the 
Agent but the duty of Execution; ) this is laid 
down for a Foundation, that nothing ought to 
be undertaken from which in Moral Eſteem, (or 
as far as Human foreſight can pierce into the 
Obſcurity and Uncertainty of Future Events,) 
there do's ſeem likely to follow as much Evil 
as Good, or more Evil than Good. The rea- 
ſon of which Maxim 1s evident. For as much 
of Evil as any thing has joyn'd with it, fo 
much it loſes of its Goodneſs, and conſequently 
when the Good and Evil are in Equal Degrees, 
the former is ſwallow'd up by the latter, and 
the Thing 1s depriv'd of the Nature and De- 
nomination of Good. Hence that Field is 
reckon'd very unprofitable, which do's not in 
the value of its Fruits exceed the Charges of 
Tillage (4). For thoſe Matters which make 


- the Subjects of ſuch Deliberations as we are 


now ſpeaking of, are undertaken purely on 
account of the uſe and advantage which may 
accrue to us from them (5). As Corollaries 
from this General Truth, we may ſubjoya the 
three Rules eſtabliſh'd by Crotius (c): 1. 17 
the Thing under debate has an equal efficacy or 
ability for the production of Good and Evil, that 
is, if we may as eaſily gain as loſe by it, we may 
tben venture on it, when tbe Good Conſequence 
is a greater Good, than the Il Conſequence is an 
Evil that is, if we are like to gain more by 
being ſucceſsful in the Attempt , than we can 
loſe if we prove unſucceſsful. Thus it would 
be no raſhneſs or imprudence to hazard ten 
Pounds, ſuppoſe in a dangerous Adventure, 
when we may get an hundred, if the Chance 
prove fortunate (4). 2. /f the Good and Euil 
which may proceed from the thing in debate ap - 
pear equal, we may then chuſe it, with this pro- 
viſion, that it has a greater efficacy or ability for 
producing the Good, than the Ewl: that is, if 


23 
tis more eaſie that Gain ſhould ariſe from ir 
than Damage. In which point we cannot 
omit the noble Argument of Arucbius (e) - 
Since this (ſays he) is the conditionof future things, 
that they cannat be felt or beld by any anticipating 
touch, 1s it not much the clearer Reaſon of twa 
Uncertainties, the expectation of which is e- 
gually doubtful, rather to believe that whichbrings 
Jome hopes along with it, than that which afford's 

none ? For m the former Caſe there can be no 
danger, tho the Matter expected never come to 
paſs : But in the latter we incur the big helt 
Damage, if what we disbelieved ſhould not prove 
a {au in the final event of things (f). 3. If 
the Good and Evil ſeem to be uncqual, and the 
ability of the thing to produce them not leſs nn- 
equal, then we muſt determine our choice by one 
of the tuo Conditions, either that the ability for 
producing Good compar d with that for producing 
Evil, be greater in proportion, than the Evil it 
elf compar d with the Good : (that is, if the 
Exceſs of Evil be leſs than the ability for pro- 
ducing Good; ) or, zf the Good be greater com- 
par d with the Evil, than the Ability for pro- 
ducing the Evil, compar d with that for pi o- 
ducing the Good : that is, if the power and 
efficacy which ſcem to incline towards the 
production of the Evil, be leſs conſiderable 
than the degree by which the Good exceeds 
the Evil. To which we will add this fourth 
Rule, That where Both the Good and the III 
effect of a Thing, and likewiſe its ability for 
producing of both, remain uncertain and un- 
deter min d, tis the part of a wiſe and cautious 
Man, to abſtain from ſuch a Matter, unleſs he 
is driven on it by urgent Necellity. 

VIII. When the Judgment of the Under. 
ſtanding is at a loſs, and cannot diſcern whe- 
ther a Thing be Good or Evil, and conſequent- 
ly whether it ought to be perform'd, or omit- 
ted, we call this a Doubtful Conſcience. Con- 
cerning which this Rule ought to be oblerv'd, 
That as long as the Judgment cannot by the 
force of any Arguments be inclin'd to one 
ſide more than to the other, the Action is to 
be ſuſpended, and that therefore, he who pro- 
ceeds to do a thing about which his Conſcience 
ſtill hangs in an æqguilibrium commits a lin; 
becauſe as much as in him lyes, he has tranſ- 
greſt a Law. For he declares his Mind to this 
effect, I am not indeed certain, whether or no 
this Action is repugnant to the Laus, but whe- 
ther it be or no, J am reſolu'd to undertake it. 
'Tts good Advice (lays (g) Tully \ to forbear do- 
ing a thing, where we doubt whether it be fair 
and juft, or foul and injurious : For when we are 
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(a) Cato de RR. 4 Field that is Fertile, if it be at the ſame time chargeable, turns to little account (b) Xenophon. Rer. 
Grec. I. 6. They are very far from deſerving Commendation, who having carried off Glory and Vitory from many Enrounters, 
do ſtill continue 0 engage, till being at length ſbamefully overcome, they loſe their former Honour and their former Labour. 
The Caſe is the ſame with thoſe Gameſters, who once meeting with a run of Good Fortune, are entic'd to vent ure on, "till they 
loſe double to their former Gains, and, in concluſion, are commonly Beggars. Theſe Examples ought to warn us in our Martial 
Aﬀairs, that we never ſuffer our ſelves to be drawn into ſuch a Combat, where we muſt of neceſſity either win all, or loſe ad. 


Lucan. I. 1. 


Par labor atque metus pretio majore petuntur. 


An Equal Labor for a Greater Prize. : TD 
Iſocrat. Archidam. Two things propes'd, one plain and evident, the other doubtful and perplcx'd ; would it not be ridiculous 
for you to rejett that which is beyond diſpute, and to chuſe that which is controverted and uncertain? (c) L. 2. c. 24.1. 5. 


(4) Comp. Epicber. Enchitid. c. 35,36, (e) L.2, (f] Add, Penſees de M. Paſchal.c. 7, ( Off 1. 
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certain the thing is juſt, we have clear light and 
guide to proceed by ; but to att with an unſettled 
judgment, do's not free us from the I houghts 
and [ntentions of offering an Injury. Grotius 
(a) m_ that this Rule, of abſtaining from a 
doubtful Action, do's not hold when we are oblig d 
to do either this or that, and yet are unſatisfid 
in either, whether it be juſt or not; for then we 
are allow'd to chuſe that ſide which appears leſs 
Etilor Unjuſt. For whenſoever we are under the 
Aeceſſiiy of making athoice,the leſſer Euil aſſumes 
the Char atter of Good. This Obſervation , we 
think, ought rather to have a place in Evils 
of Damage, than 1n thoſe of Morality; becauſe 
in the f-;rmer it is reckon'd a Gain and an Ad- 
vantage, to avoid a greater Evil by admittin 

aleſs. But it cannot be applied to Mora 

Evils, without a very dextrous Conſtruction. 
Properly ſpeaking, therefore, of two Moral 
Evils, neither is to be choſen. Let it fre- 
quently happens, that two Laws, either both 
Alflir mati ve, or one Affirmative and the other 
Negative, ſhall ſeem to claſh with one another, 
ſo that we cannot fatishe both at the ſame 
time (1). In this Caſe ignorant Perſons are 
apt to fancy, that a Compariſon is made be- 
tween two Evils, or Sins of Omiſſion, and that 
we are to do that, which it would have been 
the greateſt Sin to have left undone, But in 
reality, we do not here of two Sins chooſe the 
leſſer; but rat Action which without this 
claſhing and interfering had been a Sin, now 
ceaſes to be ſinful, when we are oblig'd to a 
contrary Duty, by the force of a ſtronger Law. 
Thus, for example, when there ſeems to be a 
claſhing between the Affirmative Command, 
Grue Alms, and the Negative, Do not Steal, 
without doubt we muſt not be guilty of 
Thievery to gather Matter for our Alms; ac- 
cording to that of the Apoltle, We muſt not do 
Evil, that Good may come of it. Let in this 
Caſe, not to give Alms, 1s not properly a Sin, 
becauſe Affirmative Precepts exert not their 
force of Obligation , when there remains no 
ſupply of Matter to furniſh out the Action. 


So again, when a claſhing is made between the 


two Affirmative Precepts,Obey God, and Obey the 
Magiſtrate, no queſtion but we ought to Obey 
GOD rather than Men (6): not becauſe of 
two Evils the leaſt is to be choſen, but becauſe 
it is not an Evil to deny Obedience to the 
Magiſtrate, when it cannot be given without 
violating the Duty we owe to God. For a 
weaker Obligation always yields to a ſtronger, 
when both cannot be fulfill'd together. 

IX. To a Doubtful Conſcience a Scrupulous 
one is nearly related; and this 15, when the 
Judgment of the Underſtanding is poſſeſs d, 
with an anxious fear, leſt the thing which 


— cr... 


we fancy to be Good, ſhould prove Evil, or 
vice verſa. Now when ſuch Scruples are found. 
ed on probable Arguments, the Action is to be 
ſuſpended, till they can be taken away and 
clear d up, either by the force of Arguments, 
or by the Authority of Wiſe Men: but when 


they proceed only from a Melancholy and a 


Superſtitious Softneſs and Indiſeretion, they 
are by all means to be diſcouraged, and 
forcibly driven out of our Thoughts. There- 
fore tis a good Remedy which Cartes (c) pre- 
ſcribes againſt Fluctuation of Mind, and the 
Bitings of Conſcience which precede an Action, 
to accuſtome our ſelves to the forming of certain 
and determinate Fudements of all T hings that 
offer themſelves to us. But we mut obſerve 
tarther, that theſe Judgments ought to be 
drawn from Genuine and Solid Science, or 
from Doctrine of the Laws of Nature, and 
from the Chriſtian Religion, purg'd from the 
vain Additions of Superttitious Men. For tho' 
without this Security, the Mind may indeed 
be ſo far hardend, as not to perceive any 
fluctuation, or to feel any remorſe of Con- 
ſcience, yet ſuch a firmneſs and obduracy is 
neither of long contiauance, nor free from the 
Imputation of Sin. Whence we cannot ap- 
prove of the latter part of Des Cartes's Pre- 
ſcription, where he tells us, We ſhould always 
think our duty is diſcharg'd, when ue have done 
what ue jude'd beſt, altho' we have made the 
worſt 22 that can be. For this is not to 
cure the Diſeaſe, but by an ill temper'd Opiate, 
to bring a drowſineſs and ſtupidity on the Mind. 

X. When the Knowledge of the Under- 
ſtanding is wanting as to the Performance or 
the Omiſſion of any Thing, we call this /z- 
norence (2). Which, as far as concerns our 
preſent Deſign, may be divided, either with 
reſpe& to its Influence on the Arion, or with 
reſpe& to its Origine. With reference to the 
former, it is of two ſorts, one being the 
Cauſe of the Thing ignorantly done, and the 
other not. The firſt may be call d acious, 
and the other Concomitant. The firſt is the 
Negation of ſuch a Knowledge in the Un- 
derſtanding, which had it been preſent, would 
have hinder'd the Action. Such was Abi- 
melech's Ignorance , Gen. XX. 4, 5. who, had 
he known Sarah to have been Abraham's 
Wife, had never entertain'd any thoughts of 
taking her for himſelf. The latter is a Nega- 
tion of ſuch a Knowledge in the Underſtanding, 
as would not have hinder'd the Fact, ſo that 
the Man, tho he had known what he was in- 
deed ignorant of, yet would have done the 
thing nevertheleſs. As ſuppoſe a Man ſhould 
Kill his Fnemy by a chance Blow, whom he 
would otherwiſe * Kill'd, had he known 


— — 


(s) L. 2. c. 23. f. 2. n. 2. (1) See B. 5 c. 12. f. 23. (6) This was the brave Declaration of Socrates, 1 honour and 
eſteem you, O ye Athenians, but in point of Obedience, my Duty to God is to be ſatisfied before my Obligations to you, Plato 


Apolog. (c) De Paſſion. Art. 170. & 177. 


(2) Litius in his 23d Obſervarion thinks the Author's Diviſions of Ignorance not clear, nor compleat enough; and 
therefore rectiſies them by conſidering gnorance, 1. With m—_ to the Influence of the Obje& upon the thin 
2. Wi 


we act; whence ariſes Eficacions, and Concomitant Ignorance. 
in it ſelf; 2 an Ignorance of Law, and an Ignorance of fact. 3. Wich reſpeR to the Conſent of the A- 
ults Voluntary and Inveluntary Ignorance, | 


gent; whence r 


reſpe& to the Nature of the Object conſider 


him 
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him to be in that particular place, where he 
now threw his Weapon caſually, and without 
any intention of Hurt. Thus the Boy who 
flung a Stone at a Dog, and by miſtake hit his 
Mother-in-law, and k1ll'd her, ſaid, T'aurouaJov 
SUBS namic Grade), Fortune had a better aim 
than J. Some diſtinguiſh theſe two Species's 
of Ignorance, in this manner, that what is 
upon the former ſhall be ſaid to be done ont o 
Ignorance, what by the latter, to be done by 
one that 1s Tznorant. Yet even in the latter caſe, 
no Murder, according to the {tri and proper 
ſenſe, is committed. For tho' that ill Affection 
of Mind was in it ſelf vicious, yet it contri- 
buted nothing to the Fact. With reference 
to its Origine, Ignorance is divided into He. 
luntary and Inuoluntary. The former is by 
ſome term'd Conſequent and Vincible, the latter 
Antecedent and Invincible. The former, whe- 
ther it be directly affefFed, or proceeds only 
from idleneſs and unattention, is when a Man 
knows not that which he could, and ought to 
have known: the latter, when a Man knows 
not ſuch things, as he had neither Ability nor 
Obligation to know. This /numcible Ig no- 
rance, is either ſuch in it ſelf, and not in its 
cauſe, or elle both in it ſelf, and in its cauſe too. 
The former is, when in doing a thing a Man 
is not able to overcome the Ignorance from 
which it proceeds, and yet is in fault for fall. 
ing into that Ignorance. Thus frequently 
when a drunken Man commits a Sin, he do's 
not know what he is doing, yet he is culpable 
for not knowing 1t. The latter 1s, when a 
Man not only is ignorant of ſuch things as 
could not be known before the Action, but is 
alſo free from any blame upon the account of 
his falling into that Ignorance, or his con- 
tinuing in it. On this Point is obſervable 
what Ariftotle has ſaid in his Etbichs, Book 
III. Chap. 1. 11. and what Euſtratbius has 
commented on the place. Where he diſtin- 
guiſhes between what is done by one being /g- 
norant, and what is done or of /znorance. 
For Inſtances of the former, he brings the 
Actions of a Drunken, or of an Angry Perſon: 
for ſuch Men, tho' they often know not what 
they do, yet the Ignorance 1s not the Cauſe of 
their Acting, but the Drunkenneſs or the 
Anger, of which 'twas in their power to de- 
cline the former, and to reſtrain the latter. 
He adds farther, that thoſe Perſons cannot be 
ſaid to do a thing unwittingly, who fin upon 
account of knowing what was to be done, or 
what to be avoided, which Ignorance he calls 
{gnorance in Election (1), or /enorance of Uni- 
verſals (2) for theſe every Man was oblig'd 
to know. But that /gnorance of Particulars , 
is the thing which renders an Action capable 
of being conſtrued involuntary. Theſe Parti- 
culars are, who, what, about what, and in 
what, with what Inſtrument, for what Canſe, 
and by what manner. All theſe no Man in his 


F his Friend ſome ſhooting Engine, 


Senſes can be ignorant of together, beeauſe he 
is at leaſt apprehenſive of his own acting, and 
therefore can reſolve the firſt Queſtion ( 
But in all the other Circumſtances Ignorance 
may intervene. Thus Perſons who ſay what 
they did not intend, alledge for excuſe that 
they know not what they ſaid. And the ſame 
is the Caſe, of a Man who intending to ſhow 

ould let 
it go off, and kill him. An Inſtance of Igno- 
rance about what, and in what, (which are the 
ſame thing) may be, when a Man kills his 
own Son, miſtaking him for his Enemy. - 
norance of the Inſtrument, is, ſuppoſe a Man 
ſhould throw a pointed Spear at another, and 
kill him, taking it to have had no Point. For 
what cauſe, comes to be conſider'd in /gnorance, 
in ſuch a Caſe as this, _— a Man ſhould 
apply a Remedy to Another with deſign of 
preſerving his Health, and the Remedy ſhould 
(againſt his Knowledge) prove Mortal. The 
laſt Circumſtance is zu what manner; as if a 
Man in teaching another ſhould intend only 
to give him a flight Blow, but ſhould by ac- 
cident deſperately wound him. The Roman 
Lawyers have treated under a peculiar Head 
concerning /enorance of the Law, and Ino. 
rance of the Fac. But they did not conſider 
Ignorance fo much for the force and uſe it had 
in Moral Actions, as for the influence it had 
on Matters of Right, and as it made for the 
keeping, or acquiring, or loſing of any Legal 
Poſſeſſion or Qualification. But their numecous 
Reaſonings about both kinds, may be reduc'd 
to this ſhort Iſſue, That Ignorance of the Law, 
is, for the moſt part joyn d with ſome degree 
of Culpable Negligence, but Ignorance of the 
Fact is not; and that therefore Equity directs 
us to interpret the former to the Man's pre- 
judice, and the latter not. 

XI. When not only a Knowledge of the 
Truth 1s 4 the Underſtanding, but a 
falſe Perſwaſion has intruded into its room, 
which paſſes it ſelf for Truth, then we ſay a 
Man has an Zrroneous Conſcience , or that his 
Mind is poſſeſt by an Error. This Error, is 


(like Ignorance) either Yincible or Invincible. 


The former is that which a Man could and 


onght to have overcome, by applying ſuch 


ot 
Diligence as is morally poſſible, or as the com- 
mon Condition of Humanity admits and allows. 
The latter is ſuch as a Man could not van- 
quiſh by all Diligence morally poſlible. Where 
it muſt be obſerv d, that ſhould we approve of 
that ſaying of the Emperour Antoninus, Book 
IX. Chap. 43. M hoſcever ſins, do's in that de- 
cline from bis propos d end, and is certainly de- 
cet d (a), yet if the Error were not inſupera- 
ble, the ill actions proceeding from it cannot 
be exempted from the number of Sins properly 
ſo call'd, nor ought to be pardon d in grols by 
a promiſcuous Indulgence. | 
XII. But it ought eſpecially to be remark d, 
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(1) 7. e. Wk 


which of two Things propos d to us is more Advantageous. (2) Such is the 


Ignorance of the Law of Nature, at leaſt of its common Principles: and the 1gnorance of the Civil Laws of the 


Government to which we belong. (a) Add. Arrian ”_ I. 1. cap. 28. 
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that Error has different Effects in Actions, 
which a Man may undertake or omit as he 
pleaſes, or the excrciſe of which is left to his 
Free- will; and in ſuch Actions, as are enjoyn d 
or forbidden him by the Law or the Command 
ofa Superior. In the former kind of Actions, 
the Error is ſuppos'd to intercept our Conſent ; 
And therefore thoſe Conſequences do not flow 
from it, which are otherwiſe apt to follow on 
ſuch an Action as we have thus conſented to; 
eſpecially if the Error did not ſteal on us thro' 
Supine Carcletsueſs and Neglect. And there- 
fore in Bargeins an Error about a thing, or 
about its quality , upon proſpect of which a 
Man war induc'd to come to ſuch an Agree- 
ment, renders the zargain void. For in this 
Cale the Man 15 not conceivd to have agreed 
abſolutely, but upon ſuppoſal of the preſence 
_ of luch a thing or quality, on which, as on 
a neceſſary Condition, his Conſent was found- 
ed : and therciore the thing or quality not 
appearing, the Conſent is underſtood to be null 
and inctiectual. Which Point ſhall be diſcuſs'd 
more fully in its proper place. 

XIII. But the Cale ſeems to be very different 
in Necellary Actions, or in ſuch as are com- 
manded or forbidden by a Superior. Where 
we mult firſt enquire, whether the Error ariſes 
in the Theory, or in the Practice; that is, 
whether a Man entertains a falſe Opinion con- 
cerning the Necellity of ſome Actions, think- 
ing thoſe ought to be omitted, which ſhould 
have been pertorm'd, or vice verſe; or whether 
ſome Error occurrs in the very exerciſe of an 
Action by means of which the Action is 
not applied fo rightly as it ought to have 
been. The former kid of Errors do not, 
in our Judgment, at all hinder the Impu- 
zation of an Action to the Agent, according as 
it ſhall appear to agree or diſagree with the 
Rules preicrib'd him; becauſe they muſt upon 
all accounts be eſteem'd ſuperable. For he 
that would reſtrain the Actions of another by 
a Rule, ought at the fame time to make a 
ſufficient declaration of his Will, that it may 
be clearly known by the Perſon whom he is to 
oblige. For otherwiſe 'tis the moſt unjuſt 
thing in the World to require obedience to a 
Law, when cither the Law is unknown, or 
the diſcovery of its ſenſe exceeds the Capa- 
cities of thoſe whom it affects. Therefore, 
if a Man errs in 7 heory, that is, if he fancy a 
thing to be commanded which is really for- 
bidden , or vice verſa, he is ſuppos d not to 
have apply'd ſufficient diligence, and there- 
fore he cannot refuſe to bear the Imputation 
of Faults committed upon ſuch an Error. This 
Doctrine is by ſome Caſuiſts thus explain'd 
in other words. If the Conſcience entertain 
2 vincible Error about an Evil Thing, the 
Man fins, as well if he acts for it, as it he acts 
againſt it. That is, if he has perſwaded him- 
ſelf that an Action was commanded, which was 
indeed forbidden, or that an Action was for- 


bidden, which was indeed commanded, he ſins 
by performing the former, and by the forbearing 
the latter: becauſe ſuch a performance and ſuch 
a forbearance are repugnant to the Law, but 
the Agent might and ought to have known the 
Law, according to its true import and ſignifi- 
cation. And yet the ſame Man has ſ{inn'd no 
leſs, if he has forborn an Action, which was 
indeed forbidden, but by him believ'd to he com- 
manded; or if he has perform d an Action really 
commanded, yet ſuch as he imagin'd to be for- 
bidden. For tho' in theſe Caſes there be no ex- 
ternal Acts repugnant to the Law, yet becauſe 
the Man thinks his falſe Notion and Con- 
ſtruction of the Law to be right, therefore the 
contrary Intention ſhall be imputed to him as 
Sin. For the Evil Intention of the Agent makes 
the Action appear Evil, at leaſt with reſpect to 
the Agent himſelf. From all which it appears, 
that from an Erroneous Judgment no Action 
can proceed which may be imputed for as good 
and right to the Actor, and that when a Man 
is fa/ſly perſwaded that ſuch a thing is unjuſt, 
the thing is unlawful for him to do, ſo long as 
his Perſwation ſhall continue uncorrected (a). 

XIV. But if a Speculative Error be enter- 
tain'd concerning a thing Indifferent, that is, 
if a Man ſhould be periwaded that he ought 
to do, or to omit ſomewhat, which was in- 
deed left free on both ſides, he will only fin 
if he acts contrary to what this falſe Opinion 
ſuggelts, upon the account of the Pravity of 
his Intention, but will not ſin if he acts ac- 
cording to the Directions of his Error. For 
Indifferent Things are plac'd without the 
Bounds of the Law; which cannot be tranſ- 
greſs'd by their Performance or Omiſſion: 
And that Error appears very harmleſs which 
does not give occaſion to Sin. Yet it is plain, 
that Actions undertaken upon the Motions of 
ſuch an Error, cannot obtain thoſe good Effects 
which otherwiſe follow the like Inſtances of 
Obedience to the Laws : Thus if a Legiſlator 
had conſtituted ſuch a Reward to thoſe who 
comply'd with his Injunctions, this Reward 
could not be challeng'd by one, who through 
Error and Miitake, ſhould have obſerv'd ſome 
indifferent things, fancying them to be poſi- 
tively determin'd, and legally enacted. 

XV. But tis much more uſual that an Error 
ſhould intervene in the Practice and Exerciſe 
of Actions commanded by the Laws: As ſup- 
poſe the true object of the Action ſhould be 
remov'd, and another ſubſtituted in its place; 
or if we {hould. miſtake the time or place of 
the Execution enjoyn'd. Such Actions, as they 
are not follow'd by thoſe Effects which are 
otherwiſe due to Actions rightly apply d; ſo 
neither are they attended with the Effects 
proper to bad Actions, becauſe the Error was 
not contracted by any Culpable Negligence. 
Which ſome Authors thus expreſs in other 
words, An Intervening Error hinders the Acti- 
on from being imputed on either ſide, making it 
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(a) Add. 1. 46. C. 8, D, de furtis. 
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neither Good nor Evil (a): Thus, tho' other. 
wiſe you would be freed from. your Obligation 
by paying a Man what you owe him, yet 
ſhould you pay him Undelnedly, and by pure 
Miitake, you will not indeed have committed 
a Sin, but you will by no means have cancell'd 
the Obligation. Thus, when a Man has, 
with an honeſt Intention, tho' with an incon- 
ſide rate Liberality conferr'd a Kindneſs on a 
wicked Perſon, who will abuſe it toward the 
maintaining of his Diſorders ; he cannot at all 


boaſt of having done a good Action, yet he ſhall 


be excus'd from any Share in the conſequent 
Waickednefles, and not be reckon'd to have con- 
tributed any thing toward their Commiſſion. 
But when a Man has been particularly com- 
manded, to diſcover and obſerve city the 
Object, the Place or Time of — it will 
be a hard matter for him to eſcape the Impu- 
tation of thoſe Effects which ſhall proceed 
from the ill applied Action, unleſs he can de- 
monſtrate his Error to have been Morally in- 
ſuperable and unavoidable. Thus if you give 
your Servant a ſtrict Charge to wake you at 
ſuch a certain Hour of the Night, it will not 
ſerve him for an Excuſe of his Default to ſay, 
that he miſtook in telling the Clock; yet if 
by any Caſualty the Clock went wrong, or was 


I 


XVI. It frequently happens too, that an 
Error intervenes in the Exerciſe of a bad Acti- 
on, while the Actor miſſes the Object at which 
he aim'd. In which cafe, the Malice of the 
Actor ſhall continue the ſame, as if he had 
not miſtaken, but the Action it ſelf ſhall be 
eſteem d more or leſs Heinous, according as 
the Object is on which it Caſually lighted. 
Thus a Perſon who intending to kill his Ene- 
my, accidentally kills another Man, ſhall be 
nevertheleſs guilty of Murther (5). Let the 
Murther ſhall receive more or leſs Aggrava- 
tion, according to the Dignity or Meanneſs of 
the Man, who has been ſo unfortunately lain. 
Hitherto muſt be referr'd the Cafe of a Man's 
killing another out- right, whom he intended 
only to wound, or to hurt in a leſs degree: 
for here the Fact it ſelf muſt be the Rule to 
go by in Judgment: But when in the Exerciſe 
of a faulty Action, a Man by Miſtake lights on 
a lawful Object, ſuch an Action will be no 
farther Evil, than as it flows from an ill In- 
tention in the Actor; fo that this Error ſhall 
hinder the Fact from coming under the Name 
of the Vice deſign'd to be committed. And 
therefore that Saying of Seneca (c) will not 
hold, at leaſt in Human Courts and Conſide ra- 
tion, That if a Man hes with his own Wife, 


out of order, the Servant ſhall be free from fanxcying her to be anotbers, the Man ſhall be an 


all Offence and Blame. 


(a) Senec. Her. Fur. Quis nomen unquam ſceleris errori dedit ? 


Adulterer, tho the Woman be no Adultereſs. 


Who'd brand Mi#ake with the foul name of Sia 


(b) Vide 1. 18. . 3. D. de Injuriis, I. 14. D. ad L. Cornel. de Sicariit, & Grot, in Sparſ. Flor. ad loc. 
(c) De-Conſtane. Sapient. c. 7. Add. De Bexeficiis I. 2. c. 19. I. 5. c. 13. Comp. Liban. Declam. 35. p. 780 


B. C. D. Edit. Morel. 


CunA4aF IF, 


Of the Will of Man, as it Concerns MoRaL AcTIoNs. 


HE molt Wiſe Creator being pleas'd to 

make Man an Animal governable by 
Laws, for this Purpoſe implanted a Will in 
his Soul, as an Internal Directreſs of his Acti- 
ons; that the Objects being propos d and 
known, this Power might by an Intrinſick 
Principle, and without any Phyſical Neceſſit 
move it ſelf towards them, and might chuſe 
that which ſeem'd moſt Agreeable and Con- 
venient, and reject that which appear 'd Un- 
ſuitable and Incommodious. The Will is con- 
cern'd to govern human Actions by the Ad. 
miniſtration of two Faculties, by one of which 
it is ſaid to act /pontanconſly, and by the other 
freely. To Spontaneity, if we may ſo ſpeak, 
are attributed certain Acts and Motions, of 
which ſome are Interior, commonly call'd 
Elciti, others Exterior, generally term'd Im- 
perati, The former are ſuch Acts as are im- 
mediately produc'd by the Will, and termi- 
nated in the ſame Power. Some of theſe are 


employ'd about the End, as Volition, Intention, 
Fruition ; others about the Means, as Conſent, 
Election, and Uſe. Volitios is that Act of the 
Will, by which it is /emply carried toward 
ſome End, without Regard had whether the 
End be preſent or abſent; or that Act by 
which the End is barely approv'd of. Others 
call this the Will of Simple Approbation, by 
which a Thing 1s underſtood to agree with the 
Nature and Inclinations of ſome Perſon, tho' he 
has not yet Actually and Effectually mov d him- 
ſelf towards the producing or obtaining of it. 
Intention (or Proereſis) is a Deſire Efficacious 
toward the obtaining of an Eud, or it is an Act 
of Will, by which it effectually tends toward 
an abſent End, and endeavours Actually to pro- 
duce or to acquire it. This Act being joyn d 
with the Hopes and the Attempts of procurin 

an End, we may eaſily conceive what fort o 

Things it is employ'd about: and they to be 
ſure, muſt be Things Poſſible in themſelves, 
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and Things in our Power; as Ariflotle (a) has 
more largely obſerv'd. For it enters into the 
very Definition of Intention or Ilegaipenes, that 
it be made with Reaſon and with Thoughr. 
Though there be many Degrees of Intention, 
with reference to its different Height and 
Force; yet as far as concerns the Occaſions 
and Purpoſes of Civil Life, tis ſufficient to 
divide it into Plenary and Semi-plenary. The 
Former is that by which the Will determines 
on any thing after a full Examination of the 
Matter, and without being driven to it by the 
Violence of the Paſſions. The Latter, when 
due Deliberation has not been taken, or when 
the Hurry of the Affections has created a Con- 
fuſion and Diſorder in the Reaſon. Fuition 
is the Reſt, or the Delight of the Will in the 
End now obtain'd and preſent to it. To which 
is oppos'd Repentance, or an Averſion (com- 
monly joyn'd with Shame or Grief,) to ſome- 
what which we have before deſigned or affected. 
Conſent is our {imple Approbation of Means, 
as we Judge them proper for our Work : and 
theſe Means when they are plac'd within our 
Reach and Power, employ the two remaining 
Acts mentioned in our firſt Diviſion ; for, 
Election determines, and Uſe applies them to 
the compalling of the End propos'd. 

Thoſe Acts are call'd Imperati or enjoyn'd, 
which are perform'd by other Human Facul- 
ties upon the Motion and Appointment of the 
Will. 

II. Liberty is a Faculty of the Will, by 
which, all Requiſites of Acting being given, 
it may out of many propos d Objects chuſe one 
or more, and reject the reſt; or if one onl 
Object be propos'd, may admit that or not ad- 
mit it, may do or not do it. What we call 
the Requiſites of Acting, ſome expreſs by the 
lingle Term Occaſion; now from theſe the laſt 
Determination of the Agent is conceiv'd as a 
diſtinct thing, which being added to the other 
Requiſites, we immediately proceed to Action: 
and therefore thoſe Requiſites mention'd in 
the Definition of Liberty, do not include that 
Share which the Man himſelf bears 1n the 
Action, but are contra- diſtinguiſh'd to it. But 
more particularly, we call the Faculty of 
chuſing one or more out of many Objects, Li- 
berty of Specification, or of Contrariety, and 
the Faculty concern'd in the Admiſſion or Re- 
jection of one only Object, Liberty of Contra- 
aiftinn, or Liberty of Exerciſe (1). 

Now Liberty is ſuppos'd to ſuperadd to 
Spontaneouſneſs, firſt an Indifference of Acts 
as to their Fxerciſe; ſo that the Will is not 
oblig d neceſſarily to exert one of its Acts, as 
to deſire or refuſe: for tho' in general it is 
impollihle but it ſhould affect Good, and refuſe 
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Evil as ſuch, yet in reference to any particular 
Object propos d, it may determine on which 
{ide it pleaſes, tho' perhaps, it may ſeem to 
have a greater Propenſion toward the one 
than toward the other. Another Thing that 
Liberty ſuperadds to the Notion of Sponta- 
neouſneſs, 13 the Freedom of Determination, 
ſo that the Will may upon an internal Impulſe 
and Motion, exert either of its Acts of wiſh. 
ing or loathing, juſt in ſuch a place, and at 
ſuch a time. We mult add farther, That tho 
the Reaſon, which makes a thing deſired or 
avoided, does not depend upon the Will, but 
upon the Condition of the Object, according 
as 1t bears the Face of Good or Evil; yet 
that Appetite and that Averſion, which thus 
follow the Appearance of the Object, are not 
of ſo much Force and Sway, but that there 
ſtill remains in the Will a Liberty, whether 
or no it ſhall determine it ſelf to any external 
Act about ſuch an Object: eſpecially ſince ſuch 
an Evil thing may bear the Countenance of 
Good, and conſec uently be Deſirable, as long 
as it ſhall be fer in Oppolition to a greater 
Evil. And therefore to refute that Notion 
of Hobbs's de Flomine, Cap. XI. F. 2. that 
Appetite and Averſion neceſſarily follow our 
Pro-conception of ſome Pleaſure, or of ſome 
Uneaſineſs likely to proceed from the Object, 
no room being thus left for Free-will ; we 
muſt carefully diſtinguiſh the Volition of 
ſimple Approbation, from effectual Intention or 
Ilezaipsms, of which the latter does not ſo ne- 
ceſſarily depend on particular Objects. In the 
words following this Aſſertion, he applies a 
very Idle piece of Nicety, while he — 
That when we ſay a Man has free Will of do- 
ing this or that, we ought always to under tand 
it with this Condition, If he pleaſes ; for 'tis 
abſurd to ſay that a Man has free Will of doing 
this, or that, whether he will or no. For no 


Body is ſo Stupid as not to apprehend this 


Contradiction : and tis extream Fooliſh to add 


the very fame thing which the Propoſition 


aſſerted as a Condition to it. To ſay that a 
Man may freely will the doing of a thing, if he 
will, is the ſame thing as to ſay Peter runs if 
he runs: and who would ever give this Clauſe 
the name of a Condition? From what has 
been ſaid it likewiſe appears, how we are to 
Judge of thoſe Notions laid down by Monſieur 
Le Grand in his Inſtitutions of Philofophy, 
Part 7. Artic. 5. as if it were i1mpollible for 
a Man not to deſire what he clearly and 
diſtinctly perceives to be Good; and as if a 
Man finn'd only upon this account, in not 
22 a clear and diſtinct Perception of 
Evil. 

III. But the chief Affection of the Will, 


(a) Erlic. J. 3. c. 4. Electien is concern d only about thoſe things which are in our Power, Ev:iry Man prirpoſeth to de 
that alone which he imagines himſelf able to compaſ:. Again Ethic. I. 6. c. 2. What is already done, cannot be the Ol ject 
of our Choice and Purſuit : for no Man conſults of what 1s paſt, but of what is to come, and is Chang:able and Contingent. 
Il Herta wha: is already gone cannot be alter d or recall'd, And as Agatho wel ſays, it i beyond the Power of God himf:lf, 


to rao what hath really been done. 


( r ) Notwithſtanding this Diſtinction is commonly uſed, yet it does not appear to fume to be ſufficiently, 


either Clear or Neceſſary, See Mr, Le Clere, Pneumat. 
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and what ſeems immediately to flow from its 
Nature, is an /ntrinſecal [ndifference, upon 
the account of which it 1s not r 
any certain, fix d, and unalterable way of Act. 
ing; and which cannot be entirely extirpated 
by the Force of any external Means. And this 
Indifference we are the more firmly to aſſert 
and maintain, becauſe upon the Removal of 
it, all the Morality of Human Actions is in- 
evitably overthrown (a). Of which wicked 
Deſign thoſe Men are in a great meaſure guilty, 
who fancy ſome ſtrange kind of Phyſical Pre- 
determination in Human Deeds, by which the 
Motion in it ſelf, and as it is a Natural Being, 
is ſo determin'd by the firſt Cauſe, that it can- 
not be done 1n any other manner; tho' 1t after- 
wards receive its Morality from the ſecond 
Cauſe. Nor are they in a leſs Fault, who from 
the Divine Preſence would derive an abſolute 
Neceſſity on all our Proceedings. For tho' 
this Attribute of G OD cannot be deceiv'd, 
yet that it does not take away the Indifference 
of the Will, may be eaſily underftood, if we 
either clear the word Preſcience, from the Im- 
perfection which it ſeems to imply, as do all 
other Terms taken from Human Things, and 
applied to the Divine Nature; (ſince in GOD 
there can be no Succeſſion of time; ) or if we 
ſay, that the Divine Concurrence does in ſuch 
a manner accompany ſecond Cauſes, as {till to 
leave them the Power of acting in the way 
Originally aſſign'd them by their Creator, not 
debaſing them with reference to Moral Acti- 
ons from Principal into meerly Inftrumental 
Cauſes (4). How Prejudicial ſuch Notions 
are to a State or Kingdom, Grotius is well 
aware when he obſerves, That hoſe who 
utterly diſcard the Doctrine of Free-will, can 
hardly avoid making GOD the Author of all 
Wickedneſs ; an Attempt which Plato himſelf 
declar'd ought not to be born with in a Common- 
wealth (c). 

IV. For the right underſtanding of this In- 
difference of the Will, ſomewhat ought to be 
premis'd concerning the Nature of Good in 
general, now tho' Good by many (1) of the 
Philoſophers is conſider'd abſolutely, ſo that 
every Being really exiſtent may be pronounc'd 
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Good : yet we, without regarding this Signi- 
fication, which we judge to be very uſelels, 
will only conſider Cod, as it denotes Reſpect 
to others, and as it is ſaid to be Good 70 one, 
or for one. According to which Senſe the 
Nature of Good (2) ſeems to confiſt, in that 
Aptitude by which one thing is diſpos'd to 
benefit, preſerve, or compleat another; and 
therefore this Good, to which we may give 
the Name of Natural, is firm and uniform, 
and has no Dependance on the erroneous and 
various Opinions of Men. But becauſe Good 
does not excite the voluntary Appetite of Man 
unleſs it be known, at leaſt under a confus'd 
Notion; and becauſe Knowledge ariſing from 
Senſe, gives but a groſs Repreſentation of the 
Genuine Natures and Conſequence of Things, 
ſo that the Underſtanding is often clouded 
with Error, and diſorder'd by the violent 
Noiſes of Senfe and Paſlion ; hence it comes 
to pals, that many Men inveſt things falſly 
with the Name and Notion of Good, and this 
is what we call Imaginary Good. And farther, 
every particular Perſon as he underſtands a 
Thing to make for his Profit, his Preſervation, 
or his Perfection, loves and defires it; and on 
the contrary, what he conceives to be Evil 
for him, he hates and avoids. But as it is not 
requiſite to the Nature of Good, and to its 
Power of moving the Appetite, that it ſhould 
be conſider'd preciſely as Good only for the 
Perſon deſiring, and abſtracting from the Ad- 
vantage of others; eſpecially ſince upon ac- 
count of the Society and Conjunction of Men, 
the Good of Others may redound to our Be- 
nefit and Uſe; fo amongſt Mankind there is 
ſo fair an Agreement about the general Nature 
of Good, and its chief Parts and Species's, 
that barely on the ſcore of their being divided 
about ſome Particulars, there's no manner of 
Reaſon either why we ſhould deny the Uni- 
verſal and Unſhaken and Uniform Notions of 
Good, or why, 1n a State of Natural Liberty, 
we ſhould make 1t depend on the bare Opinion 
of every private Man, in a ſtate of Govern- 
ment on the ſole Judgment of the Supreme 
Magiſtrate, as the only proper Meaſures and 
Rules for its Determination (4). As for the 


(a) Arrian. Epictet. I. 1.c. 17. What can overcome an Appetite? another Appetite, What can conauer à Deſire or an 
Averſion? another Deſire, or another Averſion, Tu will ſay, He that threat-ns me with Death compels me. I deny it; 
tis not the terrible Propoſal which lays the Force upon you, but "tis your own Choice which inclines you rather to the Com- 
miſſion of ſuch a Deed, than to the Deſire of Death. In this Caſe therefore, as well as in all others, nothing compelf'd you 


but your own Opinion; that is, nothing overcame your Will, 


but your Will. 


Nem. I. 1. c. 29. The Will is not Conquerable by any thing but by it ſelf. Add. Simplic. ad Epicke: c. 1. p. 22. 
(b) Add. Lucian, Plinoe, & Jupit. Confutat. Anton. le Grand. Philoſoph. p. 1. c. 17, 18. 


(e) Plato's words are (de Repub. I. 11.) Ta! ior am ane M Cnleiv M ,., AN d To $12). We ought ts 


affix any other Cauſe of Evil, but never to refer it to GOD. 


Sueton Was in the right, when he makes Tiberius (1. 69.) a Contemner of all Religion; Quid omnia fato ag: 
crederet, for believing the World to be guided by Fate. For thus Proclus (ad Timeum) divides Atheifts into three 
Ranks or Orders. Two of which he makes thoſe who deny GOD the Care of Human Actiont and Afairs; and thoſe 
who attribute ſuch a Care to GOD, as impoſeth an abſolute Neceſſity ou al Events, utterly depriving Men of their 


Freedom and Choice. 


Saluſtius Philoſ. de Diis & Mundo. To attribute Injuſtice, or Luſt and Wontonneſ; to the over-ruling Infleence of Fate, 


is to make our ſelves Good, and the Divine Natures Wicked, 


In Plautus ( Aulular) when one ſays, I believe this was the Will of the Gods, for otherwiſe I am certain it could never 


have come to paſs. 
cake you and hang you up for a Raſcal. 
(1) All the Metaphyſicians. 


Another anſwers him merrily, And, i for my part believe, tis the Will of the Gods, that I ſhould 


(2) See Mr. Lock's Definition of Good and Evil, Haman Underſt. I. 2. c. 20. 
(4) Add, D. Cumberland, de L. N. c. 3. where he refutes Hebb;'s Notions of Ceed. & c. 1 f. " 
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Moral Good which appears in Human Actions, 
— ſhall be diſcuſs d by and by in its proper 
place. 

From the foregoing Obſervations this ma- 
nifeftly appears to be the Nature of the ill, 


that it is always deſirous of Good in general, 


and always averſe to Evil in general. For it 
implies an open Contradiction, not to incline 
towards that which ſeems agreeable, and to 


incline to that which ſeems diſagtee able to us. 


And therefore in this general Inclination of 
the Will, there can be no Indifference ad- 
mitted, as if it could (with the Appetite of 
timple a xy ſometimes deſire Good 
and ſometimes Evil. But they are the par- 
ticular Goods and Evils, which give room 
for the Indifference of the Wills of parti- 
cular Men, who at different times, and upon 
different Occaſions, are very various in their 
Scents and Purſuits. And there 1s this evident 
reaſon why it ſhould be fo, becauſe there are 
ſcarce any Goods or Evils which appear to a 
Man 1n their native Colours, * without 
ſuffering any Mixtures, but commonly they are 
blended and ſhuffled together ; Good 13 adul- 
terated with Evil, and Evil is ſweetned with 
Good; to which if we add the ſtrange Inclina- 
tion which we find to ſome Things in parti- 
cular Perſons, and how all Men have not the 
Happineſs, to diſtinguiſh ſolid and durable En- 
Joyments, from thoſe which are only painted 
and tranſitory; we ſhall fee how there mult 
needs ariſe hence an infinite Variety in the 
Wills and Inclinations of Men; and how all 
purſue what they think their own Good, but 
in different Paths and by different Means. 
Beſides, many Men do not know what Things 
are good for them, and therefore do not deſire 
them; many more prefer the fair Face and 
Semblance of Evil to Real and Subſtantial 
Good, and fo reje& what they ought to deſire, 
and deſire what they ought to reject. To 
which purpoſe Ari/toile well obſerves (4), 
That 70 be deſirable by the Will, ſimply and 
properly ſpeaking, which 15 truly Good, but that 
70 be deſirable by every particular Man which be 
imagine ſo (b). 

Thus then in almoſt every Thing and eve 
Action many Species of Good and Evil, bot 
Real and Apparent, croud themſelves into our 
Thoughts, and when theſe have for ſome time 
variouſly agitated the Mind, and driven it one 
while to fayour one, and one while another, 


PE 


at laſt the Will by an intrinſical Force deter- 
mines it ſelf to the embracing of one Object, 
and diſcarding the reſt. And an Action per- 
form'd in this manner, is call'd Spontaneous 
or gay - which Ariftozle thus defines (c); 
That is to be efteemed Spontaneous, the Prin. 
ciple of which is in the Perſon atting, who like. 
wiſe underſiands the Particulars in which the 
Acrion conſiſts. Zuſtratbius comments on this 
place to this purpoſe; Soth theſe Conditions 
are neceſſary to the conſtituting a Spontaneous 
Action, that the Principle be in the Actor, and 
that the Actor know the Particulars. For he 
that acts out of [gnorance, has the Principle of 
afting in himſelf, and he that knows the Parti- 
culars, may yet att by the Compulſion of others ; 
and therefore neither of theſe Conditions by it 
ſelf can make a Thing properly Voluntary. 

V. But it does not always fall out that the 


Mind ſhall maintain a kind of _£#quil/zbrinm, 


and apply it ſelf to acting or not acting, with- 
out any conſiderable Advantage on one fide 
more than on the other. But for different 
Reaſons, and by different Caules, it frequently 
bends with great Violence one way; and ſome- 
times External Violence bears ſo hard upon it, 
as to take away its Strength and to diſable its 
Powers. As the Mariner does not always cut 
the Sea with an even and proſperous Gale, but 
ſometimes oppos d by furious Winds, he hardly 
holds the Helm, and ſometimes being violently 
ſhaken out of his Seat and his Command, he 
is oblig d to commit his Veſſel to the Rage of 
the Tempeſt. | 

Among the Things then which are forcible 
in drawing the Will to one ſide, are the pecu- 
liar Genius's and Diſpoſitions of Men, by 
which many Perſons are render'd extreaml 
Inclinable to ſome kind of Actions. Theft 
Diſpoſitions ariſe in a great meaſure, from 
the Nature of the Climate and of the Soil (4), 
from the Temperature of Humours in Men's 
Bodies, (occaſion'd by the Food, the Age, the 
Diet, the Health, the Studies and Purſuits of 
particular Perſons) from the Conformation 
of thoſe Organs, which the Soul imploys in 
performing its Duties, and from the like 
Cauſes (e). Concerning all which it mult be 
in general aſſerted, That none of them, as they 
belong to the Production of a Moral Action, 
are of ſo great Force and Vehemence, as to 
render it impoſſible for the Will to take the 
contrary fide (). And tho' as to ſome par- 


(a) Ethic. I. 3. c. 6. (b) Gunter Liguria. I. 3. 
Tantum falſa loquendo | 
Fall:re nemo poteft : weri ſub imagine falſum 
| Influit, & furtim deceptus occupat aures. 
(c) Echic. I. 3. c. 3. (d) Lacan. I. 8. 


When Falſhood bare and undiſguis d appears, 
Ir never can deceive : but Falſhood wears 
The Garb of Truth, and cheats the heedleſs Ears. 


—— fk nt te clementie cel. 
The Heavens ſweet Clemency 


| ö Softens the Tempers of the Men. 
Herodot. Calliop. 1t is he ſettled Appointment of Nature, that ſoft Soils ſhould breed ſoft Men; and that the ſame Land 
ſhould never be famons for the Excellency of the Fruits, and for the Vigor of the Inhabitants. 


Add. Charon de la Sageſſe, I. 1. c. 42. (e) Add 
(f) Horat. L. 1. Epiſt. 1. 

Nemo adeo ferus eſt, ut non miteſcere poſſit, 

Si modo culture patientem commodet aurem, 


. Hobbes de Homine, c. 13. & Bacon de Aagment. Scient. I. 4. C. 1. 


The fierceſt Soul to Temper may be brought, 
If calm to Rules and patient to be taught. 


[: is my Opinion (ſays Socrates in Xenoph, Apomnen. 1.) that, whatever is Good and Hine, Men by Exerciſe and Ap- 


plication may atiain, 
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ticular Impulſes ariſing from the difference of 
Conſtitutions, the Will ſometimes ſeems un- 
able to hinder their Exiſtence, or their break- 
ing out into Action, yet it may provide ſo far, 
as to ſee they ſhall break out without Sin. 
Thus ifa Man be fo far vanquiſh'd by the warm 
Motions of Love, as to raiſe his Paſſion above 
Reſtraint, a Power is {till left him of ſatisfying 
his Deſires, in an innocent and a lawful man- 
ner (a). And thus Plato (b) diſputes, * That 
© however the moſt Unnatural of Luſts had 
© prevail d in a Grecian State, that they might 
© yet be ſuppreſt, by the Laws, if rightly 
© fram'd and apply'd. By the ſame Rule we 
mult judge of what Horace and others have 
deliver'd concerning the different Manners 
and Inclinations of the ſeveral Ages of Lite. 
Thus, for Example, if old Men are violently 
inclin'd to Covetouſneſs, yer tis in their Power 
to purſue Wealth without in juring others, and 
without uſurping the proper Goods and Poſſeſ- 
lions of their Neighbours (c). 

VI. Another thing that inclines the Will 
vehemently to ſome particular Actions, is the 
frequent Repetition and Cuſtom of thoſe Acti- 
ons, whence it comes to paſs that they are un- 
dertaken very Freely and with great Difpatch, 
and that when the deſired Object preſents it 
ſelf, the Mind ſeems by a kind of Magnetiſm 
to be drawn towards it. And theſe Inclina- 
tions being joyn'd with an exceeding Deſire 
and Dexterity of acting, paſs commonly under 
the Name of Habits, which as they are con- 
cern'd about Moral Actions, either Good or 
Evil, are call'd either Vertues or Vices. 
There's no reaſon why we ſhould tire our 
ſelves in reckoning up theſe according to their 
full tale and number, fince moſt Authors, who 
have hitherto profeſſedly treated of Moral 


Philoſophy, have fancied the main part of 


their Buſineſs and of their Science diſcharg'd, 
by explaining only the Eleven Words that 
ſtand for ſo many Vertues. It will ſuffice to 


obſerve in general, that thoſe Diſpoſitions of 


the Mind are Vertues, by which a Man 1s 1n- 


clin'd to Actions making for the Preſervation of 


himſelf, and of Human Society; and that thoſe 
on the contrary are Vices, which addict us to 
Actions Deſtructive of our ſelves, and of the 
Community to which we belong. And here 


Mr. Hobbs muſt fall under Cenſure for that 


Aſſertion in his Book De Homine, c. 13. F. 9. 


where he declares, That, except in Civil Life, 
there can be no common Meaſure found out appli- 


cable to Yertnes and Vires, and that conſe- 
uently in a State of Nature there can be no 


uch Meaſure Eflabhſh'd, by which, as by a 
Standard, thoſe things which we call Yertues and 


Vices may be ſettled and determined. For the 
Definition which we but now ſet down, will 
reach even to a Natural State : and whatever 
things are enjoynd as Vertues in Civil Com- 
munities, ought to agree to that Definition; 


pn EEE 


and if any things ſhould be ordain'd contrary 
to it, they ought to be reckon'd Abſurd and 
Unreaſonable Commands, 

The Diverſity which appears in the Laws 
of ſeveral different Communities, does not 
hinder, but that there may be ſome Univertal 
and Uniform Definition of the Vertues. For 
this Diverſity either is concern'd about ſuch 
things as are plac'd without the Sphere of 
Natural Laws, or it ariſes from hence, that 
what is really a Precept of the Law of Na- 
ture, is in one place inveſted with the ſarther 
Force of a Civil Law, and in other places 
not; or laſtly, it is an Evidence that ſome 
Legiſlators, in framing their Edict, were not 
befriended by good Reaſon. Of which we 
ſhall have more to ſay by and by (1). 

Farther, tho' Vices and ill Manners con- 
firm'd by long Uſe and Habit, ſcem to paſs into 
a kind of fecond Nature, fo as not to be with- 
out great Difficulty refilted (4), yet Actions 
proceeding from them ought nevertheleſs to 
be reputed Voluntary. And altho' Actions 
which precede any Habit, and by which it is 
introduc'd, are undertaken with a fuller In- 
tention, and with a more urgent Endeavour, 
than thoſe which are perform'd after the Habit 
has been contracted, when as it were without 
{ſtaying for the Command of the Will, the 
other Faculties ruſh ſwiftly upon the Object; 
yet neither the Goodneſs nor Pravity of the 
Actions ſeem upon this account to be at all di- 
miniſhd. For twould be a thing of very ill 
conſequence, it a Good Action were therefore to 
be reckon d leſs Good, becauſe it has been often 
repeated, or if a Man were to be eſteem d leſs a 
Sinner, becauſe he had frequently ſinn d. 
Eſpecially, ſince if every Man is the cauſe of 
his own obtaining a Habit, or of his acting ſo 
ſuddenly and expeditiouſly. Ariſtotle has an 
Obſervation very cloſe to this purpoſe in his 
Ethicks to Nicom. Lib. III. cap. 5. Actions and 
Habits (lays he) are not ſpontaneous in the ſame 
manner; for as to our Action, we are Maſters 
of them from the beginning to the end, becauſe 
we underſtand all the Circumſtances that belong 
to them: but of Habits the beginning only 13 
proper;y in our power, continual additions being 
beyond our knowledge or prevention, juſt as it 
happens in the mcreaſe of Diſtempers. But be. 
cauſe we bad originally the power of doing ſo or 
otherwiſe, * the Habits like uiſe are to 
be conſtrned as ſpontaneous, upon account of the 
Principle whence they ſpring. On which place 
Eultrathius thus deſcants; Ve have a com- 
mand only over the Begimmings of Habits , net 
over their Encreaſe or their End. For the Pro- 
greſs and Improvement of them is unperceiv'd 
and unregarded, while they riſe and advance by 
filent degrees; whence it happens, that ſome 
Men run deeper now and then into Wickedneſs 
and Vice than they intended. T his may be ſeen 
particalarly in Drunkenneſs and Uncleanneſs, in 


(a) See x Corinth, VII. 2. (b) De LL. I. 12. (c) Add. Huart. Scrutin. Ingen. c. 5. ( 1 ) See Book VII. b. I. 
(d) Calpuru. Hacc. Declam. 2. When Modeſty bath once loft it influence, ne Ruine, ne Horrour a20ea”7 detorm'd te Mina. 


6544 pon Wickeaneſs, Add Bacon's Eſſays, 37. 
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which Men ſometimes going on freely and beed. 
feſly, as if it were left to our pleaſure whether 
we ſhould get a Habit or no, by a continuance 
of bad Practice, contract a Habit before they are 
aware. Nor it it in Vices only that the Ad. 
ditions and nations are undiſcover'd, but 
in Vertues likewiſe the Advances are made by 
ſuch ſecret ſteps, that a Man may ſooner obſerve 
his own Proficiency, than he can know how be 
came by it. 

VII. Thoſe Motions of the Mind which they 
call Paſſions or Affections, chiefly excited by 
the Appearances of Good and Evil, have like- 
wiſe a great force in driving the Will violent- 
ly to ſome certain Actions, beſides their ill In- 
fluence on the Judgment, which they fre- 
quently cloud and obſcure (4). How many 
theſe are, by what means they are either rais'd 
or allay'd, and what uſe and ſervice they have 
in Life, is moſt excellently ſhown by Des 
Cartes and his foHower Le Grand; to whom 
may be joyn'd Mr. Hobbs (b). It is enough 
to our deſign, if we only remark, that how- 
ever violent the Affections may prove they 
can never quite extinguiſh the force of our 
Will. But ht Men of the weakeſt Souls may 
obtain an abſolute Command over their Paſſuns, 


if they uſe a ſufficient diligence, in managing and 


in directing them, as Des Cartes has prov'd 


Ac). Ovid's Medea put a Cheat upon herſelf, 


when ſhe ſaid, 
Sed trabit inuitam nova mens, 


eſpecially ſince ſhe acknowledges that the Judg- 
ment of Reaſon oppos'd her Paſſion. 


aliudgue cupido 
Mens aliud ſuadet, video meliora proboque 


Deterira ſequor. 


The Obſervation of Grotzus on Matthew V. 
v. 22. is very applicable to our preſent purpoſe. 
He conſiders three diſtin& things in Anger, 
the nad or Affection, the *Ogus or Impetus, 
and the oſ-g]4$:as or Conſent. The ae or 
Faculty, enabling us to be angry, being im- 

lanted in us by Nature, cannot be extirpated; 
— it ſhould be rank d among thoſe indifferent 
things which we may make either a good or a 
bad uſe of. But becauſe that part of the Mind 
where the nass or Paſlions are ſeated, is in it 
felf irrational, hence it comes to paſs, that 
without expecting the Judgment of Reaſon , 
the *Oewe? or ſudden Sallies, exert their force; 
and unleſs theſe are diligently kept under, the 
0 ſ ali 21m; or Conſent certainly follows, when 
the Power of the Soul, which was conſtituted 
for the governing and reſtraining of the At- 
fections, idly lets go the Reins, and permits it 
ſelf to be dragg'd by thoſe it ought to guide. 


This ovſwle2+os then, or Conſent, he declares 
to be Voluntary, and to be perform'd at the 
free Pleaſure of Man: But he tells us farther, 
that from diligent attention and exerciſe, bur 
more eſpecially from the Holy =_ of Ged, 
ſufficient Alliſtance may be obtain'd even 
againſt theſe firſt Motions, (which the Philo- 
ſophers compare to the twinkling of the Eyes,) 
ſo as to hinder them from any long continu- 
ance, or any forcible ſway (4). 

Beſides, that Man is arm'd by Nature with 
ſome peculiar Inſtruments for moderating the 
Paſſions, and that he is engag'd by a ſtricter 
Neceſſity to reſtrain them, in as much as he 
incurrs a far greater harm to his Health and 
Life from their Violence and Rebellion, than 
any other Animals do, has been fully made out 
by Dr. Cumberland (e). To conclude this 
Point, fince ſome of the Paſſions are excited 
by the Appearance of Good, others by the 
Appearance of Evil, and accordingly ſpur us 
on toward procuring the one, and avoiding the 
other: this difference 1s obſervable between 
them, that the former kind afford very little 
or no excuſe, if any thing be done otherwiſe 
than it ought to be, by their Inſtigation; but 
the latter deſerve the greater degree of favour 
and pardon, according as the threatning Evil 
which excited them, was more ungratetul to 
Human Nature. For tis much eaſier to want 
a Good, not neceſſary to the preſervation of 
Nature, than to admit an Evil tending to the 
deſtruction of our Nature: whatever Ariſtotle 
(f ) has afhrm'd to the contrary in that Maxim 
of his, Xaxsmwmger n? gets Þ Ovas, (I) {7's 
harder to reſiſt Pleaſure than er. Whena 
Man has done an ill action out of obedience to 
an itching Luſt, he is ſuppos'd for the ſake of 
the preſent Pleaſure , voluntarily to run the 
hazard of bearing whatſoever Evil may thence 
enſue : and therefore when he has already had 
the Enjoyment, which he thought equivalent 
to the Evil that might ariſe from it, he can- 
not upon any pretence plead for mitigation of 
that Eval. Bur he that has dene amiſs upon 
the fear of an impending Evil, has all the In- 
firmity of Human Nature apologizing and in- 
terceding in his behalf, ſince the only cauſe of 
his Miſcarriage was his being willing to ad- 
mit what he imagin'd to be the leaſt of the 
Evils likely to befall him. But of thoſe Caſes, 


we ſhall hereafter have a larger field to con- 


ſider and determine (2). 

VIII. Laſtly, The Vice of Drunkenneſs is a 
you inciter of the Will to ſome particular 

inds of Actions; and this is procur'd either 
by Drink, or by ſome other ſorts of Fumes, or 
by Opium, a thing of fo univerſal uſe in the 
Eaſtern World, the effect of which is, that it 
diſturbs and drives along the Spirits of the 


(a) Pizdar. Olymp. 7. A troubled Mind betrays into Miſtake the wiſeſt Heads, (b) Cartes de Paſſion. Le Grand. Inſt. 
Phil. Cartes p. 7. C. 9. Leviath. c. 6. & de Homine, c. 12. (c) Di&. loc. Art. 5. Cic:ro Tuſc. 2 I. 3. M1 D my 


and Diſturbances of Mind ariſe f rom the ſcorn and the neglect of Reaſon. (d) Add. Senec. de Ira. 
ming! 8 N Aves u ẽ¼etn, i M N «740%, 


C. 2. . 26, 27, (f) Ethic. II. 2. 


(1) Ariſtotle contradicts this Saying, Eh, 1.3, c. 12. LA 


(2) Sce Book VIII. chap. 3. ſ. 19. 
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Blood with a moſt violent Motion, and by theſe 
means renders Men extreamly prone to Luſt in 
the firſt place (4), and not much leſs to Anger 
and Raſhneſs : upon which account Lycurgus 
us'd to call Wine, an Evil Potion, (or a 
Magick Draught) becauſe it chang'd and turn'd 
Men's Minds (5). And for the ſame reaſon the 
Cretans, receiv'd this among other Laws, of 
their famous Minos, Md mprive exinos vis Ad 
(e, Not to drink with one another ſo far as to 
diſorder and exceſs. Among the 7ndians Drunk- 
cuneſs lyes under the heavieſt Cenſure, being 
rank'd in the number of their five moſt hein- 
ous Sins, which are ſaid to be theſe; To e 
with ones Mother, which takes in both a Mo- 
ther-in-Law, and the Wife of a Maſter or 
Teacher. 2. To Lill a Brachman. 3. To ſteal 
Gold. 4. To be Drunk. . To converſe and keep 
company with Perſons guilty of any of theſe 
Crimes (d). Mahomet too, under the Notion of 
Religion, found means to prohibit his People 
the uſe of Wine, tho' they were naturally 
more addicted to 1t than moſt other Nations. 
Whoſoever 1s voluntarily guilty of this 
Vice, ſince he knew, or at leaſt might preſume 
what effects would follow it, can with no more 
reaſon deſire to be freed from the Imputation 
of Faults committed under 1ts guidance, than 
he can with a good grace complain of a Shower 
of Rain falling into his Houſe, when he him- 
ſelf, out of a petulant humour, has been pull- 
ing off the Roof. Plautus (e) has a merry 


Teſt to this purpoſe ; Mine (lays he) would be 


too cheap at the price it now brings, if a drunken 
Man might do whatever he pleas d, without be- 
ing call d to an account. 

Yet in Indifferent Actions which are left to 
every Man's Pleaſure to perform or omit, 
Drunkenneſs is allow'd this favour , that the 
Effect which would have follow'd any ſuch 
Action, had it been deliberately perform'd , 
ſhall now be utterly invalid, ſince the over- 


— 


taken Perſon acted with much diſadvantage. 

And, thoſe Cauſes which we have hithecto 
reckon d up, are the molt conliderable among 
ſuch as impoſe a kind of Phylical Biaſs and 
Tendency on the Will. That which Morally 
inclines it molt, or at leaſt og to incline it, 
is Obligation: And yet this, how great ſocver, 
neither takes away the Wills inttinſick Liber- 
ty, nor renders the Action involuntary, tho 
the Luſts and Paſſions may ſtrive vehemently 
to oppoſe it. Hither may be referr'd that 
Sentence of Ariſtotle (f), ame wm ation era 
@r Sit 3gh;atzr, 'T is abſurd to call thoſe things In- 
voluntary, which we ought to deſire and to pur- 
ue. 

We ſay, Obligations ought 7o zncline the 
Will, For ſuch is the perverſe diſpoſition of 
Human Minds, that frequently the very jor— 
bidding of a thing, raiſes a delire of doing or 
of enjoying it (g): Which unhappineſs, it we 
conſider its cloſer and nearer Cauſes, may be 
reterr'd, partly to the vicious Curiolity of 
Mortals, who admire every thing that they are 
ſtrangers to, (which opinion is ſtrongly con- 
firm'd by the har ſhneſs of the Edict, and by 
the care and trouble of Obedience : ) and part- 
ly to the Hatred and Obſtinacy which we bear 
towards the Forbidder, whence we diſdain 
that our Liberty ſhould be abridg'd by a 
Perſon who looks ſo ill in our eſteem; 
whereas on the contrary, it's the Nature of 
Love to make us willing to comply with 
the Commands and Deſires of the Farty we 
affect. 

IX. It is farther obſervable, That ſome- 
times upon the approach of extraordinary 
Dangers, and ſuch as are ſuppos'd to exceed 
the common ſtrength and firmneſs of Human 
Minds, the Will is ſo vehemently urg'd and 
preſs'd, that it gives conſent to ſomewhar, 
which had it been free from chat neceſſity, it 
would have utterly abhorr'd. Actions of this 


(a) Propers. I. 4. 


— 


Pore non ſatis unus erit, 


* 


Her Sparks ſhe doubles in her Drink. 


(b) Hygin. Jub. 132. Iſocrat. ad Demonic. The Mind, when debauch'd with Liquor, is in the ſame condition as a Chariot 
that has loſt its Driver; the latter is not more fatally hurried ints danger, than the former into ſm. (c) Plato, Minoe, Add. 
Plin. L. 14. c. 22. Avriſftoph. Veſp. Drunkenneſs is all Miſchief and all Terrour : It tears down Gates and Do's, and defic; 
Oppoſition, And then you pay for it doubly the next Morning, in your Pocket and in your Head, 


(d) Manil, Aſtron. I. 5. 


Ardeſcit vitio vitium, vireſque miniſtrat 
Bacchus, & in flamma ſevas exſuſcitat ir as- 


One Vice adds fewel to another's fire, 


(e) (Aulular.) (f) Ethic. III. 
(g Ovid. Amor. III. 4. 


Niti mur in vetitum ſemper, cupimuſque negatum. 


ſcquid ſervatur, cupimus magis; ipſaque furem 

Cura vicat. . 

—＋＋ Ft inconceſſa volupt as. 

Ci peccare licet peccat miuus: Ipſa poreſas 
dem. na nequitiæ languidiora facit. 


And Bacchus makes their Fury blaze the higher. 


Mr. Creech, 


We court the more what Men the leſs will grant; 

Warm when Deni d, and fiercer by Reſtraint. 

What's cloſely kept improves in our Belief: 

To hoard the Gold is to invite the Thief. 

Forbidden Pleaſures have a quicker Taſt. 

They that have freedom uſe it leaſt ; and fo 

The power of ill doch the deſign o tethrow. 
| | Sir Charles Sidley, 


kind 


— * 
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kind have the name of Mixt, being partly 
voluntary and partly involuntary. Thus 
far they are to be eſteem'd Voluntary, in as 
much as their Principle is in the Agent, who 
is acquainted with the Nature and Circum- 
ſtances of the Thing he is going about: and 
in as much as the Will for the preſent Time 
and Neceſſity, inclines toward them as toward 
a lefler Evil, or toward one part of an Evil, 
when otherwiſe a greater or an entire Evil 
mult be undergone : And this leſſer or partial 
Evil turns into a kind of Good, when both it 
and the Evil compar'd with it, cannot be both 
avoided together, "Tis a known Maxim, that 
of Ariſtotle (a), A le, Evil compar'd with a 
greater, obtains the place and character of Good. 

But the fame Actions are likewiſe in ſome 
degree Involuntary, becauſe the Vill ſeems 
to be driven on them contrary to its Inclina- 


tions, and would never undertake them, if ſuperiour to us in power, 


the impending Evil were by any other means 
poſſibly to be eſcap d. For which reaſon they 
have this Quality in common with Involuntary 
Actions, that the Moral Effects and Conſe- 

uences attending Actions meerly Voluntary 
do in theſe, in a great meaſure, if not totally, 
fail. For tho' ſometimes a Man may have ſo 


{traight an Obligation laid upon him, that 


even upon the Threats and Apprehenſions 
of Death, the molt terrible of Natural Evils, 
he ought not to recede from it; yet where this 
do's not exprelly * „it is not eaſily pre- 
ſum'd and ſuppos d, as being too ſharp and 
rigorous for the Condition of Humanity: and 
where there is no ſuch ſevere Obligation im- 
pos d, it would be downright Folly, not to 
come off as cheaply as we can, and not to 
ſuffer as ſmall a ſhare of Evil as we may com- 
und for. And therefore many things, which 
would have deſerv'd reprehenſion, had they 
been undertaken without ſuch a neceſſity, 
when they are done under the urgency of ſo 
hard a caſe, are commended by all fair and 
equitable Judges; other things are for the ſame 
reaſon, either entirely, or for the moſt part 
excus'd, and in others the Odium and Fault of 
the Action is devolv'd upon another Perſon, 
the Man who perform'd the Deed being de- 
clar'd Innocent. Ari/totle (b) diſcourſes well 
on this point, For theſe kind of At7ions, (lays 
he) Men are ſometimes commended, when 
the ſake of great and honeſt things, they have 
ſuſtain'd ſome Indecency or Hardſhip. To ſome 
things, ibo we allow no praiſe, yet we grant a 
par don, when a Man has done what he ought not, 
upon the fear of Evils exceeding Human Nature, 
and not tolerable by Mortal ſlirength. And there 


are ſome things perhaps , which no Man can be 
forc'd or compell d to commit, but ought rather 
to endure the utmoſt Extremities, and Death 
it ſelf (e). 

X. Laſtly, Since to make an Action volun- 
tary, there is requir'd not only that the Prin- 
ciple of Motion be in the Agent, or that the 
Agent addreſs himſelf to work by the Impulſe 


of his own Will, but likewiſe that he knows 


what he is doing, upon the want of both or of 
either of theſe Conditions, the Action is 
rendred Involuntary (4). Now a Man is pro- 
perly ſaid to be compeld, when by the 
force of a ſtronger Extrinſical Power, he is 
brought to apply his Limbs other wiſe than he 
would, ſo as to expreſs his Averſation and 
Diflent by manifeſt Signs, and eſpecially by 
Corporal Reſiſtance and Reluctancy. As r 
(to uſe Ariſtotles Examples) the Wind, or Men 
1 violently carry 
us any where again our Conſent. Tully in his 
Second Book of /nvention, gives an Inſtance 
after this manner; The Rhoazans had a Law, 
that whatever heat d Veſlel ſhould at any time 
be found in their Harbor, it ſhould be con- 
demn'd as Prize, and expos'd publickly to Sale; 
Now the Queſtion is, Whether a Veſſel of 
this kind, being driven into their Port by a 
Tempeſt, ought nevertheleſs to ſuffer the 
common Penalty? "Twas upon this Topick, 
that the Friends of the raviſh'd Lucretia (e) 
comforted her under her deep Affliction, by 
turning all the Guile on the vile Author of the 
Crime, telling her, That he Mind only pro- 
perly ſiun d and not the Body; and that there 
could be no fault where there was no deliberation 
or deſign. 
This Reluctancy in Civil Courts is preſum'd 


to have been usd, in ſuch Actions or Paſſions, 


as are not vulgarly thought to be willingly 
perform'd or undergone, and where all Signs 
of an Actual Conſent are wanting; whence 
aroſe the term of Juterpretattue Reludtancy. 

Thus whereas by the ib Law a Virgin 
is ſuppos'd to have ſuffer d Raviſhment, if ſhe 
loſt bt Honour 1n the Field, without Wit. 
neſſes; yet Philo the Jew (f ) denies the favour 
of this Law to reach a Maid, who admitted a 
Debauch willingly, tho' 1n a Solitude: as 
neither can the ſame Law hurt a Maid in the 
City, who in the like Danger either could not 
er 2 or cried to no purpoſe, and without 
relief. 

A fore d thing may be ſo either in it eff, 
and zo? in its cauſes, or elſe both in it telf, 
and in its cauſe. The firſt is, when a Perſon 
remains in ſuch a {tate at preſent, as to be un- 


—_— 


(a) Ethic. L. V. c. 7. Quinctil. Inftit VII. c. 4. In comparing Evil:, that which appears lighteſt, muſt paſs for Good. 
Avriſftot. Ethic. III. 1. Sn and abſolutely ſpeaking , 10 Man in his Wits, willingly throws away his own Goods, but for th: 
Security or Pr:|.rvation of himſelf and others. Such Afﬀions then are to be accounted Mixt, tho' they approach nearer to vo- 
luntarj than to involuntary. (b) Ethic. III. 1. (c) Add. Euſtrat b. ad. loc. But I queſtion whether it were proper, 
( eſpecially for a Chriſtian Biſhop, ) to give this Example of a mixt Action, Familiarity with another Men's Wife, 
. in it ſelf foul and ſinful, yet ceaſeth to be ſo, if undertaken on the account of killing @ Tyrant. (d) Ariſtot. Eric. 
III. I. Thoſe things ſecm tu be In-voluntary, which are done eit her upon Force, or upon Ignorance. An Action cannot be ſaid to 
lane been pferd involuntarily out of Ignorance, unleſs it be followed with Sorrow and Repentauce. (e) Liv. Lib. L. c. 58. 


( f ) Ds Legib. Speci al. 
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able to repel the offer'd violence, and yet was 
in a fault for getting into ſuch a ſtate. Of this 
kind was the Rape of Dinab, Jacob's Daughter 
(a); for the Virgin ought not to have wander d 
among Strangers. The latter 1s, when the 
Perſon has, not by his own fault, been brought 
into thoſe ſtraights, which now occaſion the 
compulſion of him to any Fact. By the not 


(a) Geneſ, XXXIV. 


—— 


being his own fault, we mean, if he has done no- 


thing but according to the Laws of Prudence 
and of his Duty. For if a Man performs the 
Office enjoyn'd him, or us'd his Right any 
other way, and acts not raſhly or incon- 
ſiderately, whatever violence over-powers 
him, he will have no Guilt imputed to him, 
and no Sin to anſwer for. 


CHap. V. 
Of Moral AcTIoNs in General, and of their Application to 


H in Purſuance of our Deſign ex- 
amind and explain'd the Will and the 
Underſtanding, as the Principles whence 
Human Actions obtain the Priviledge of being 
rank d in a different Claſs from the Opera- 
tions of Brutes, the next thing which we are 
concern d for, is the general Diſquiſition of 
Moral Actions, ſince in diſcovering their 
Rectitude, or Pravity, the Science we are now 
engag d in is chiefly employ d. Moral Actions 
then, are the Voluntary Deeds of Men conſider'd 
in Common Life, as they include the Imputation 
of their Conſequences and Effects. We call 
thoſe Voluntary Deeds, which in ſuch a man- 


ner depend on Human Will as on a free Cauſe, 


that without its Determination, ( proceeding 
from its Internal Acts drawn forth by the pre- 
vious Knowledge of the Underſtanding) the 
would never have been perform'd; and whic 
therefore, as to their being done or not don 
muſt be referr'd to the Power of Man. A 
theſe Actions are here conſider d, not as they 
are bare Motions produc'd by ſome Power ac- 
cording to the Natural Conſtitution of Things, 
but as they proceed from the Determination 
of the Will; 2 Faculty diſpos'd to embrace 
either part of two Contradictory Choices. 
For a Voluntary Action contains ſomething 
Material and ſomething Forma; the firſt is 
nothing elſe but the Motion of a Power ex- 
— by Nature, or its Exerciſe conſider d 
barely by it ſelf; the other is the Dependance 
of that Motion or Exerciſe on the Determi- 
nation of the Will, as on a Cauſe that is trvly 


Free and Acts by its own Reſolution. The 


Exerciſe conſider d ſeparately and by it ſelf, 
1s for DiltinQion's ſake rather call'd an Action 
of the Will, or of the Willing Power in a 
Man, than a Voluntary Action. 

We may farther conſider the Aion of the 
Wil, either in it ſelf and abſolutely, as it is 
a Phyſical Motion, undertaken upon the pre- 


vious Injunction of the Will, or elſe reflexive, 


as the Effects of it may be imputed to the 
Actor. Now Yoluntary Action, as they com- 
prehend this Reflexion, are, by a ſpecial Ap- 


the e Agent, or their Apineſs to be [mputed. 


probation of the word, call'd Human Atztons. 
And becauſe from theſe Actions, as they are 
perform'd welt or ill, as they are agreeable or 
repugnant to their Rule, the Law, one is ſaid 
to be a good or an if Moral Man, (the Incli- 
nations of the Mind reſulting from frequency 
of acting, being likewiſe term'd «Morals ; ) 
hence it comes to paſs that Moral Acton ſcem 
only another Name for Human. 


II. The Effence of Moral Actions, accord- 
ing to the laſt way of conſidering them, may 


be divided into two Parts or Notions, a Ma. 
terial and a Formal. The Material Part, or the 
Matter of a Moral Action is of a very wide Ex- 
tent: Such may be firſt any Phyſical Motion, 
whether it be of the Locomotive Faculty, or 
of the Senſitive Appetite, or of the External, 
or of the — Senſes, or of the Under- 
ſtanding, ſo far as concerns the Exerciſe of 
Apprehenfion. For the Act of 3 de- 
pends ſo much on the Quality which appears 
in the Object, that it is not Capable of the 
Direction of the Will, tho' in forming of that 
Judgment, our Free-will and our Induſtry are 
allow'd' ſome Influence and Power: The Ad 
of the Will it ſelf may likewiſe be the Matter 
of a Moral Deed, if we conſider it in its Na- 
tural Condition, or as it is preciſely taken, for 
an Effect produc'd by a Phy/ical Power, as ſuch. 
So likewiſe may be the Privation of any Phy- 
ical Motion, which a Man might have pro- 
duc'd either in it ſelf, or in its Cauſe: For a 
Man may render himſelf Obnoxious to Pu- 
niſhment, as well by Omiſſions as by Com- 
miſſions. As alſo the Inclinations of the Na- 
tura] Powers toward certain Objects ( acquir'd 
by the Voluntary Actions that have already 
ſs d,) at leaſt fo far as they are Spurs and 
ncentives to Acting. Nor are my own Mo- 
tions and Habits, or the Privations of either, 
alone the Material Parts of my Moral Actions, 
but the fame Motions and Habits or Privations 
proceeding immediately from others, provided 
they could or ought to have been directed by 
my Will. Thus the Hartan /namorato's were 
to ſuffer for the Faults committed by their 
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Minions (a). Nay, the Operations of Brutes, 
of Vegetables, and of Inanimate Things, may 
furniſh out the Matter of my Moral Actions, 
when my Will ſhould have guided their Pro- 
ceedings. Thus even in the Law of God, a 
Miſchief done by a Goring Ox is imputed to 
the Owner, in caſe he know before-hand that 
his Beaſt was faulty this way (5). Thus a 
Vine-drefſer is Reſponſible, if through his 
Negligence the Vine has ſpent all its Fruitful 
Strength and Vigour, in ſending out numerous 
and unneceflary Suckers. Thus the Damages 
by Fire are Repairable by the Perſons who 
occalion'd it; and Waſts caus d by the break- 
ing in of the Sea, or of Rivers, are to be 
made good by him who has either broke down, 
or neglected to keep up the Banks. Quincrilian 
(e] has propos d two Declamation Lemma's 
much to our preſent purpole. A Piper had 
plaid a Phrygian Air to a Man who was offering 


| Sacrifice, the Man running Mad, and throwimg 


himſelf daun a Precipice, the Piper is accus d 
as the Perſon who had caus d his Death. A Club 
of Young Perſons, who had frequent «Meetings 
aud Entertamments, one Day made an Apree- 


ment to Sup together by the Seaſide. One of 


the Society being abſent, the others wrote his 
Name upon the Stone Table which they had 
reared: The Toung Man's Father at his Return 
from a long Voyage, landing in this place, and 
reading the Inſcription on the Stone, took it for 
his Son's e Monument, and hang'd bimſelf for 
Grief. The Company is hereupon impeach d as 
Acceſſory to bis Death. Laltly, the Admiſſions 
or Receptions of another Man's Deeds, as far 
as my Default contributed to their Production, 
may be the Matter of my own Moral Actions. 
Thus a Rape is partly imputed to the Woman, 
if it appear that ſhe raſhly ventur'd into ſuch 
a place, where ſhe might have expected to meet 
with ſuch violent Treatment. 

III. The Formality of a Moral Action con- 
fiſts in the /mputatrveneſs of it, if we may 
ſo ſpeak, by which the Effect of a Voluntary 
Action may be imputed to the Agent, or 
eſteem'd as ſomething 4 * 97 to 
him, whether he himſelf Phyſically produc'd 
that Effect, or whether he caus d it to be pro- 
duc'd by others. And from this Formality of 
the Action, the Agent likewiſe has a Share in 
the Denomination of Morality, being call'd a 
Moral Cauſe. Whence we may eafily under- 
ſtand, that the ratio formalis of a Moral Cauſe, 
in Strictneſs and Propriety of Speech, conſiſts 
in Imputation conſider d with Reference to the 
perſon in whom it terminates, and that there- 


fore ſuch a Cauſe can be nothing elſe but a Vo- 


luntary Agent to whom the Effect is, or muſt 
be 1mputed, upon account of his being either 
wholly or partly the Author of it; and that 
therefore whether it be Good or Evil, both 
are to be reckon'd as owing to him, and he is 
liable to give an Account for both. Thus one 
Man 1s the Moral Cauſe of Hurt in another 
Man, whether he has made his Head ſwell by 
Blows of the Fiſt, or whether he has broke it 
with a Club, or whether he has ſet Dogs or 
Murderers upon him. Thus Avah was the 
Moral Cauſe of Mules, he being recorded in 
Gene/ts (d), to have firſt found them out, or 
to have joyn'd the Mares and the Aﬀes to- 
gether for their Production. So Jacob was 
the Moral Cauſe of the different Colours in 
Laban's Sheep. Yet it does not always happen 
that a Man who has barely given Occaſion to 
the Fact of another Man, ſhould be reputed 
the Moral Cauſe of that Fat: and therefore 
the Sentence pronounc'd by P. which Seneca 
ſpeaks of, was extream Fooliſh as well as Cruel, 
when ordering a Soldier to be led to Execution 
upon Suſpicion of whoſe Murder another Sol- 
dier had before ſutfer'd Death, he gave his 
Reaſon in theſe words, / order you to be ex- 
ecuted for being the Cauſe of the Condemnation 
of your Fellow Soldier. There ſeems no great 
Neceſſity that we ſhould here, with the 
Author of the Treatiſe De Prim =u Juſti & 
Decori (1), diſtinguiſh between a Moral Cauſe 
by it jeff, and a Moral Cauſe by Accident. 
For a Cauſe by Accident is a Term of vaſt 
Obſcurity, and very likely to create and en- 
courage vain Diſputes : and beſides, if we can- 
not rightly impute the Effect of an Action to 
a Man, we cannot upon any Account, call him 
a Moral Cauſe by Accident, tho' he contri- 
buted never ſo much to the Material Part of 
the Action. Yet thus far we mult plainly 
acknowledge, that in weighing and rating the 
Greatneſs of the Imputation, it is a very Im- 
prom Query, whether the Action proceeded 
rom ſuch a Perſon as the Principal, or as the 
Accellary : as likewiſe whether the Agent di- 
rely intended ſuch an Effect, or whether it 
proceeded from his Inadvertency, or any other 
Concomitant Reaſon. For if the laſt of theſe 
Caſes appear true, the Conſequence will be, 
that the Action ſhall not be imputed to the 
Perſon, as if committed againſt the Laws of 
Juſtice, but againſt thoſe of Prudence or Fore- 
ſight, and that therefore he ſhall not be 
reckon'd to have acted wickedly, but onl 

raſhly or unadviſedly. It will not be amiſs 
to examine more cloſely what the above-men- 
tioned Author lays down in the ſame place. 


(a) Elian. V. H. I. 3. c. 10. 
IWiſogoth. 1. 8. tit. 4. c. 16. V. Exod. XXI. 2g. 


(b) Add. I. 1. f. 1, 2, 3. D. f quodrup. I. 11. ſ. 5. D. ad L. Aquil. Lex. 
(e)] Ii. Orat, I. 1. c 10. & |. 7. c. 3. 


(4) Ch. XXX. v. 37. And thus Lyſus ( Orat. contra Ayorat ) pleading againſt an Informer, upon whoſe 
Accuſations many Perſons had been Executed, calls him the manifeft Cauſe 7 their Death. 


Ovid. Heroid - Epiſt. 12. 


Phylida Demophoon leto dedit, hoſpes amantem; 


Ille necis cauſam prebuit, 7 manum. 


Poor PHydlis dy'd by him ſhe lov'd oppreſi d; 
The rrueſt Miſtrels by the falſeſk CH. 


(1) Yelthuyſen, P. 161. 


e was the cruel Cauſe of all her Woe ; 


But her own Hand perform'd the fatal Blow. 
| Mr. Poley. 
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Firſt therefore he eſtabliſhes this as a Maxim, 
Whatever is Evil in its own Nature, ſo that 
it can never be chang'd into Good, yet may b 
Accident follow npon the Exerciſe, or upon = 
Guilt of Sin, and therefore I am not oblig'd to 
decline the nſe of my juſt Right in ſuch Caſes. 
Grotias likewiſe propoles a Rule much to the 
{ame purpoſe in his Third Book (4), but Ju- 
diciouſly tempers it with a good Reſtriction. 
But our Author proceeds: 4 Sm 75 ſaid 70 
follow by Accident upon another free Att, when 
upon the uſe of a thing, to which I have a Right, 
ſome Effect follows, which I have otherwiſe no 
Right 10 produce. For an Inſtance of this Caſe 
may be alledg'd what Divines call Scandal or 
Offence taken ; concerning which they tell us, 
That a Man ought not to omit an honeſt, a 
pious, or a due Act, though a wicked Perſon 
ſhould take never ſo much Offence at it; and 
this Rule they confirm by the Authority of our 
Saviour. But now this very 7 might 
have taught our Author to lay aſide his Term 
of Cauſa Accidens ; ſince even in that re- 
{train'd ſence it would be little leſs than Im- 
piety to call Him the Cauſe of Evil who is 
the Spring and Fountain of all Good. We 
ought rather to Ys That a Man who exerts 
a Good and Neceſſary Action, is by no means 
the Cauſe of Sin in another Man, who ſhall 
thence take occaſion of offending. Thus we 
commonly ſay, He who uſes his own Right, 
does no Body any wrong. But he further adds, 
Since every Man has a Right of Preſerumg his 
Health, it is Lawful for the Recovery of Health 
to make uſe of a Medicinal Potion, tho upon the 
taking of this Potion ſhould follow DiftraBtion 
( for ſome little time) or Drunkenneſs, or (Lo- 
luntary) Pollution, cr Abortion, (in Caſe both 
the Mother and the Fetus mult otherwiſe in- 
fallibly periſh) and that therefore the Perſon 
who takes the Medicine is only the Cauſe of 
ſuch Effects by Accident. On which Doctrine 
we only obſerve that it had been much plainer 
to have ſaid, that thoſe Effects are not to be 
accounted Sins in the Caſes here mention d. 
Neither do all the Examples 8 by the 
ſame Author to illuſtrate the Mor a per 
ſe, or that which is truly and properly ſuch, 
rightly hold. Vor 4 Criminal (as he ſpeaks) 

is to ſuffer, tho he go on to the Place of 
Execution, and aſcend the Ladder, cannot 
meerly upon this account be call'd the Mera. 
Cauſe of his own Death, becauſe if he had 
refus'd to go willingly, he had been dragg d 
along by the publick Officers. And yet there 
is no realon, why one Man who drinks Im- 
moderately, or another who waſts his Strength 
in honeſt and neceſſary Labours, may not be 
reputed the Moral Cauſe of their own un- 
timely Deaths; tho' the former Perſon fins 
and the latter not ; and tho' neither, properly 
peaking, can be calld a Murtherer. But 


ſuch a one we ſhould rightly call the Moral 
Cauſe of his own Death, who is therefors 
condemn'd, becauſe he would not declare 
ſuch Matters as might demonſtrate his In- 
nocency. 

IV. It muſt be farther obſerv'd, that this 
Imputativeneſs which we have made the For- 
male of a Moral Action, bears the Nature of 
a poſitive Form, from which as from a Spring 
and Root, all the Affections, Properties and 
Conſequences of ſuch an Action reſult. And 
therefore a Moral Action may be call'd a Po- 


fitrve Being, (at leaſt in the Order of Morals, 


it not always in the Order of Naturals) whe- 
ther the Matter of it be a Phyſical Motion, or 
the Privation of a Phylical Motion. For to 
conſtitute a Poſitive Being in Morality, tis 
ſufficient that we conceive ſomething in it, 
from which there ariſe true Affections of the 
ſame kind; fince, as a Nom Ens can have no 
Affections, ſo whatever has certain and poſitive 
Affections cannot upon any account be ſtil'd a 
meer Nos Ens. 

V. Now that a Moral Action ſhould belong 
or ſhould be imputed to any Man, (in which 
we have aſſerted the ratio formalis of it to con- 
ſiſt,) there can be no other Reaſon or Cauſe, 
but that the Man had Power and Ability to do 
it, or not to do it; to perform or omit it. 
And this is ſo manifeſt a Truth, That the 
molt ignorant and unskilful Mortals, when 
they are accus'd of any Omiſſion, or of an 
Fact, think they cannot bring a fairer Excuſe, 
than to ſay in the firſt Caſe that they could not 
do it, and in the other, hat ef could not 
help it. So that it is to be eſtabliſhd as a prime 
Maxim in Morals, That a Man is Accountable 
for thoſe Actions, the Performance or the For- 
bearance of which were both in his Power : 
Or (what comes to the fame thing,) that 
every Action dirigible by a Moral Rule which 
a Man is able wh or not to do, may be im- 
puted to him: And on the contrary, that 
whatever neither in it ſelf, nor in its Cauſe, 
was in a Man's Power and Diſpoſal, cannot be 
imputed to him, or affect him in the manner 
of a Debt (1). Nor is it any Breach of this 
Rule, that ſometimes a Man is oblig'd to per- 
form a Buſineſs depending on Chance, and 


conſequently not in his Power. For this 


Caſe can never happen, unleſs the Man Vo- 
luntarily takes on himſelf ſuch an Obliga- 
tion (2). Thus much therefore is in the 
Man's Power, to bind himſelf to repair a Da- 
mage, proceeding from Cauſes not Capable of 
Human Direction. To conclude then, that 
an Action or Fact ſhould be imputed it is ſuffi- 
cient that it was not Involuntary, accordin 

to our Diſcourſe in the preceding Chapter (6), 
and that it was ſubject to the Guidance of our 
Will. But to make an Omiſſion truly Im- 
pmiable , tis Requiſite that there have been 
both Power and Opportunity for performance, 


| (a) C. 1. f. . & c. 11. f. 9. (1) Culpam autem nullam eſſe, cum id, 
(2 ) See what is faid, I. 5. c. 9. 


Cicer, Tuſcul. Quæſt. I. 3. C. 16. 
4 


pod of bomine prof mn erer. 
which 


— — — 
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which Conditions of Power and Opportunity 
ſeem to include theſe four Things, Firſt, That 
the Object be ready at hand. Secondly, That 
we have a commodious place, where we may 
neither be hindred by others, nor ſuffer any 
Evil from them upon our Acting. Thirdly, 
That we have a convenient time, in which 
we are not call'd to the Diſcharge of more 
neceſſary Duties, and which is equally Seaſon- 
able for thoſe who are to concur with us in the 
Action. And Laſtly, that our Natural Powers 
adminiſter ſufficient Strength for the Buſineſs. 
When any one of theſe Conditions is wanting 
without the Fault of the Man, it would be 
moſt abſurd and unjuſt to lay the Omiſſion of 
any thing to his Charge (4). 


VI. Thus much being premis'd in general, 


it will be worth our while to conſider more 
diſtinctly and in particular, what Things may 
be imputed to a Man, which proceed from 
a Phylical Neceſſity, or from any Cauſe placed 
beyond the Direction of Men. And therefore 
"tis a {imple Practice they tell of the pg of 
Mexico, that at the Commencement of their 
Reign, they us'd to promiſe their Subjects, 
that they'd take care the Sun ſhould rife and 
ſet at due times; that Rain ſhould fall as often 
as there was Occaſion; and that the Land 
ſhould bring forth Fruit. Neither can it be 
imputed to Man, that Natural Cauſes pro- 
duce this and no other Effect, or that they 

roduce it in this and no other way; as for In- 
— that the Fire warms and not cools us. 
Vet thus indeed the Effects of Natural Cauſes 
furniſh large Matter for Imputation, as their 
active Force is drawn out, or confirm'd by 
Man, applying Acti ves to Paſſives, or exciting 
their internal Strength by proper Means. On 
which account a Plenty of Fruit is imputed to 
the Husbandman, in as much as his diligent 
Culture obtain'd it from the Earth: Thus the 
Damage of Fire is imputed to him that kindled 
it; and thus the varied Colour of Laban's 
Lambs, may be imputed to the Subtlety of 
his Shepherd Jacob (b). A Natural Effect 
may be farther imputed to a Man as he has 
mov'd the ſupream Cauſe and Director of all 
Things to determine ſuch an Effect. Thus 
the Three Tears Drought might be imputed to 
the Prayers of Elias (e]. As in fabulous 
Story a long Drought is ſaid to have ceas d 
on the Prayers of Aacus (d). Thus too, 
the Death of the Men who fell in the Peſti- 
lence (e), might in ſome meaſure be im- 

uted to David, though not to the Degree of 

urther. | 


VII. Neither may we 1mpute to a Man the 
Actions and the Effects of Vegetative Faculties 
which appear in his Body, as they ariſe from 
his Birth, or from other Cauſes beyond his 
Diſpoſal. Yet thus much is in a Man's Power, 
to ſupply thoſe Faculties with convenient or 
with unſuitable objects, which may either 
maintain and cheriſh, or weaken and ex- 
tinguiſh their Force; as alſo to diſtort and 
abuſe their proper Organs. Thus he whom 
Nature has given a large, a ſound and an able 


Body, is liable to no Imputation of Merit on 


that ſcore. But to correct a weak Conſtitution 
by Induſtry and Exerciſe, and to encreaſe 
the Natural Powers, gives juſt occaſion for 
Commendation ; and on the contrary, to 


break or deſtroy the ſame Powers by Idleneſs 


and Petulancy, turns to a juſt Shame and 
Reproach. 

Hence no Man can be fairly reprehended 
for a weak, or a tender, or a diminutive Body ; 
for diſtorted, or for maim'd Limbs, or for 
want of Strength, provided that none of thoſe 
Infirmities were ccntracted by his Default. 
Ariftotle talks very pertinently to this pur- 
poſe FJ); Not only Faults of the Mind ( ſays 

he) are Voluntary, but thoſe of the 

© too in ſome Perſons, whom we therefore 
© difcommend. For we do not blame thoſe 
* who are naturally deform'd, but thoſe who 
*are grown ſo by Neglect of Exerciſe, and by 
©a Careleſs way of Life. And the Caſe is the 
© ſame as to any Meanneſs or Unſightlineſs 
© ariſing from Diſtempers, or from the maim- 
© ing of any part of the Body. For Men will 
© not reproach, but rather pity 4:s Blindneſs, 
* who had it from Nature, or from a Diſtemper, 
© or from an honourable Wound : But he will 
* juſtly fall under univerſal Scorn or Cenſure, 
who has loſt his Eyes by Drunkenneſs, or by 
any other kind of Intemperance (g). Yet it 
was not without reaſon that among the Ancient 
Gauls, as Strabo relates (5), The Toung Men 
were Find for exceeding the Meaſ! . their 
Cirale. Becauſe they took it for granted, that 
ſuch a large Paunch, at ſuch early Years, could 
proceed from nothing elſe but Lazineſs and 
Gormandizing (i). 


The ſame may be ſaid of the other Fa- 


culties which Nature and not our own free 
Pleaſure has implanted in us, as that a Man 
has ſharp or heavy Parts, quick or dull Senſes, 
a firm or a deceitful Memory; unleſs theſe 
Natural Abilities have been improv'd or im- 
pair'd by the Man himſelf. Hither muſt be 
referr'd that Obſervation of Ar:zForle in his 


( a) Cicero & Invent, I. 1. Occaſion or Opportunity is a part of Time implying a Convenience of doing a Thing, or not 


doing it. Add Cartes de Paſſion. Art. 144, 145, 146. 
d) Appolloden. I. 3. (e) 2 Sa 
c 


James V. 17. 
(g) Plutarch de Audiend. Poet. Ulyſſes doth not 1 


m. XXIV. 13, 17. 
braid Therſites with his Lameneſs, his Baldneſs, er his Crooks 


(b) Gen. XXX. 37. (c) 1 Kings XVII. . 
(f) Ethic. III. 7. 


back, but with his Scurrility and Impudence. Thus the wiſe Poet ſilently derides thoſe who are aſbam d of Lameneſs, Blind. 
ueſs, or the like Defetts ; it being his Judgment, that nothing can be Blame-worthy which is not Vicious, and not hing Vicious 
the Cauſe of which i; in Fortune, not in our ſelves. As thoſe who bruſh or ſtrike our Cloaths, touch not our Body, ſo thoſe 
who cenſure others for their Imperfectiont of Birth or of Fortune, vaiuly and fooliſhly ſtri ke the outward Parts, but never reach 


the Soul, nor thoſe Blemiſhes which really deſerve Reprehenſion 


and Correction. Ibid. Add Sympus, I. 2. qu. 1. 


(h) Lib. 4. (i) Nicol. Dameſccn. de Mor. Gent. The Iberians »ſe s Girdle of 4 certain Meaſure, and whoever 
ſuffers himſelf to grow beyond thoſe Boungdg, is leo d wpen as highly Infamous 


Ethicks 


— 
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Ethicks (a), Many Things according to our 
Nature we do and ſuffer, which we are truly 
conſcious of, and yet which cannot be call d Po. 
luntary or Involuntary: as to grow old and to 
die. Theſe things therefore are not proper 
Matter of Imputation. Neither can the get- 
ting of wicked Children be 1mputed to Pa- 
rents, provided they have not incourag d them 
in their Vices by ill Education. Whence the 
witty Turn of Yindex will not hold in ſtrict 
Truth, when he ſaid, That Nero Mother was 
juſtly put to Death by her Son, for bringmg ſuch 
s Monſter into the World (b). 

VIII. It's Evident likewiſe, That thoſe 
Things cannot be imputed, which exceed our 
Strength, either as to the Hindrance or the 
Performance of them: provided that this In- 
ability has not been of our own ſinful Pro- 
curement. On which Foundation are built 
thoſe common Maxims, That Impollibilities 
are incapable of Obligation (1); That no 
Man can be conceiv'd to have enjoyn'd Im- 
poſlible Duties in a Law; And that therefore 
if any ſuch thing occurr in a Statute, or a 
Covenant, or a , ill, it is either to be eſteem'd 
as Noll, or elſe a more Commod1ous Inter- 
pretation of it is to be found out (c). To 
this purpoſe we meet with a pleaſant Paſſage 
in Herodotus (d); He tells us that when The- 
miſtocles deſir'd a Supply of Money from the 
Inhabitants of Anaros, ſupported & the two 
ſtrong Goddeſſes Perſmaſion and Neceſſity, the 
Andrians oppos d him with two ſtronger God- 
deſſes Poverty and /mpoſſubility. But here it 
muſt be carefully obſerv d, that it is one thing 
to be Phy/ically, and another thing to be Mo- 
rally, Impoſſible. The former Impoſſibility 
lays an Obſtacle, which binds up the Will in 
ſuch a manner, that either it cannot break 
out into Action, or elſe that it ſhall loſe all its 
Labours and 3 * — — * 

bility lays no Impediment ſurpaſſing the 
Aclive AN which 5 woes in the Will, but 
on the contrary ariſes wholly from the Will 
it ſelf. And in this manner, we ſay, tis im- 
poſſible that all Men ſhould conſpire together 
in delivering down a Lie to Poſterity, with- 
out any proſpect of Advantage: Or that an 
Man ſhould lead a Life of ſuch exact Holineſs 
and Circumſpection, as not to offend (at leaſt 
through the Precipitancy of his Paſhons ) in 
ſome ſmaller Inſtance of Duty. Hence the 
Author of the Treatiſe De Principiis Fuſt: & 
Decor (e) infers, That a Legi/lator cannot in- 
deed enjoyn what is Phyſically Impeſſible, but he 
may exact Obedience to things which include a 
Moral Impoſſuility. Becauſe in this he com- 
mands nothing contrary to the Liberty of the 
Will, ſince all the Drfficulty of obeying ariſes 


properly be call 
L1 


from the Will it ſelf. Thus "tis not Impoſſible 
for any Man to frame a Lie gratis; and if not 


for any Man, then not for the whole Multituds ; 


and yet 'tis certain that the whole Multitud: will 
not do fo. In the ſame manner every Man has 
the Power of ſpeaking Truth, and conſequently 
a whoſe Society or Community ; and yet 'tis met 
certain, that a Common-wealth will never be ſo 
happy, as to have all its Members abſtain from 
falſe Speeches yet this Impoſſibility does not 
take away the Liberty of particular Men, or 
excuſe them from Sinning. Thus too we ſay, 
that the Fulfilling of the Law is Impoſſible, and 
yet that that Impoſſubility does not mjure the 
Liberty of the Will. For tis equally Iinpaſſible 
for a particular Man to obey God's Command in 
all things, and for a Multitude to abſtain from 
all manner of Lying: And he is as able to pre- 
ſerve himſelf from each particular Act of Sin, 
as the particular Citizens are to keep themſelves 
Pure from Lies; and yet this is never likely to 
happen m the World. Which Doctrine, as it 
1s applied to Theological Points, we leave to 
be diſcuſs'd by the proper Profeſſors. But if 
it keep within the Bounds of Human Courts, 
it does not appear why this ſhould not rather 
he admitted, then that Aſſertion of Grozzas (f), 
where ſpeaking of thoſe Sins which. ſome call 
Sms of daily Tncur/ion, he ſays, It may well be 
aoubted whether ſuch as theſe may rightly and 
'd Sins, becauſe tho we are at 
ty as to the doing each Particular, yet we 
ſeem to loſe that Liberty, when we conſider them 
in general. For how can theſe Failures, taken 
Collectively, eſcape the Nature of Sin, when 
at the ſame time each Particular of them is 
acknowledg'd to be Sinful? Tho' indeed ſuch 
{mall Slips are in Human Cogniſance ſcarce 
look'd _ as Puniſhable. | 
IX. Neither can thoſe things be imputed 
which a Man do's or ſuffers upon Compullion : 
For they will belong, in Moral eſtimation, to 
him who offers the force, and he that receiy'd 
or executed them is look'd upon only as an 
Object or an Inſtrument. Tis a Rule with 
Dionyſius Halicarnaſſeus (g), That every thing 
which it Tnuoluntary deſerves excuſe. And 
Cicero (h) argues with good reaſon, when he 
ſays, IF we are oblig d to pardon thoſe who hurt 
us out of Ignorance, we are not bound to thank 
thoſe who benefit us out of Neceſſity. Now 
Compulſion is ſuppos d to be apply d, not only 
when the Principle of Motion is in another 
Man, who by force bends the Members of a 
Perſon, to ſome Action or Suffering, of which 
the Perſon by ſtrugling and reſiſting ex- 
preſſes his abhorrence; * likewiſe, when a 
Man by the Peril of Death, or of any other 
extream Evil, is put upon the Execution of 


(a) Lib. 5. c. 10. (b) Philaſt, Apollon. I. 5. 

(c) Ovid, de Pont. 1. 1. El. 8. 
— — Nada potentia vir 
Preſtandi ne quid peccet amicus habet. 


(d) Uran. (e) Veilthuyſen, P. 174. 


— 


( 1) Impoſſibilium nulla obligatio eft. Digeſt, 1. 56. tit. 17 


So far can no Degrees of Power extend 
To purge all Frailty from a Mortal Friend. 


Quinctiliau. Inſt. I. 6. c. 3. We uſually reckon it Inhuman to upbraid a Man with his ill Fortune; either becauſe it came 
without his Fault, or becauſe it may be t Cenſurers Turn to ſuffer next. 


(f) L. :. c. 20. f. 19. 


(L. (h) De brows, I. 1. 


ſome 
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ſome Enormity to which he is otherwiſe ex- 
ceedingly averſe; yet ſo that he ſhall not be 
the Author of the Deed, but the other Perſon 
who compell'd him to it. Examples of the 
former kind are, when a Man by Supertority 
of {ſtrength violently thruſts another upon 
a third Perſon, or ſtrikes him with a forcible 
bend of the other Man's Hand: or when any 
one commits a violent Rape upon a Woman 
that did not provoke his lewdnefs by her own 
fault. Her Body indeed, in this Caſe ſuffers 
diſhonour, but the Blemiſh doth not reach her 
Soul (a). But a Nymph will not have the bene- 
fit of this Interpretation, when with a faint 
reſiſtance ſhe lets her Ring be ſtoln off from 
her 41e1rus male pertinax, as Horace (1) calls 
it. An Inſtance of the latter Compulſion may 
be, when a Sergeant or a Guards-man is com- 
manded to kill a Man whom he knows 1nno- 
cent, under pain of being immediately kill'd 
himſelf upon retuſal: For he can by no means 
lye under an Imputation in this Cale, ſince no- 
thing is enjoyn d him but the bare Execution, 
which in it ſelf is agreeable enough to his Per- 
ſon and Character, and ought not to be refus'd 
upon the hazard of loſing his Life: Eſpecially 
{ſince tho he threw away himſelf, he could 
not by that means fave the other innocent 
Party. Yet it muſt be confeſt, that the bare 
Execution of ſome Acts is fo very foul and de- 
teſtable, that it is a generous Bravery for a 
Man rather to die than to apply his Body to 
ſuch Operations, tho', if committed, the fault 
of them would not light on himſelf, but on 
others. To which Cale the paſſage of Ari/totle 
relates above -· cited: An Inſtance of it may be, 
Suppoſe a Man ſhould be commanded to commit 
a Rape on his own Mother, which Fact, in 
Oedipus, tho committed out of invincible Ig- 
norance, yet tormented him ſo, as to make him 
tear out his own Eyes. But when Ariftotle 
alledges for an Inſtance of a forced Action, the 
doing a baſe thing, upon the Command of a Ty- 
rant who has our Parents or Children in his 
hands, and will ſave or kill them according to 
our Obedience or Diſobedience ; what he then 
calls aioxej n, or à baſe thing, mult be underſtood 
in a limited fence, ſo as not to reach thoſe more 
odious Villanies which we are now ſpeaking of. 

X. /enorance likewiſe takes off all Imputa- 


tion, fo far as it renders the Action Involuntary 
(5). This point may be illuſtrated from ſeveral 
Paſſages of Ariflotles Morals; Whenſoever 
* (lays he) Ignorance has been the occaſion of 
doing a thing, that thing is not done willingly, 
* and conſequently cannot be injurious. Bur 
when a Man is himſelf the Cauſe of his own Ig. 
norance, and out of that Ignorance commits a 
Deed, he plainly offers an Injury, and may in 

uſtice be accountable for the Crime. This is 
the Caſe of drunken Men, who if they commit 
any diforder under that Condition, withour 
diſpute do a real Injury, ſince they themſelves 
have been the Caules of their Ignorance. 
For twas in their power, whether or no they 
would tipple themſelves ſo far out of their 
Senſes, as to make them (for example) beat 
their own Father. The ſame Rule will hold 
in all other Inſtances of Ignorance, the cauſe 
of which is in the Agent, ſo that he who in- 
jures another upon the ſtrength of thoſe Pleas, 
15 nevertheleſs properly unjuſt. But thoſe 
Perſons cannot by any means be call'd #njuft , 
who offend out of Ignorance not of their own 
procuring. For ſuch Ignorance is to be 
elteem'd Natural; as when little Children 
{trike their Parents, their Natural Ignorance, 
which is the cauſe of the Fact, hinders it 
from being ſtil'd Unjuf? ; the Ignorance not at 
all depending on their own power (c). 

But in reference to Infants it is farther ob- 
ſervable, that we chide and beat them for ſome 
Actions, not becauſe in Human Judgment they 
be ſtrictly Crimes, but meerly for the ſake of 
Amendment, that they may not prove trouble- 
ſome to others by ſuch Tricks, or may not get 
an ill habit when they are little, and ſo keep it 
when they are grown up And the ſame maſt 
be ſaid of Delirous Perſons, provided their Diſ- 
eale was not occaſion d by their own fault. For 
the Blows given to one in this Condition, have 
no more the proper Nature of a Puniſhment 
anſwering to a Fault, than thoſe we give to a 
kicking Horſe, to break him of that Cuſtom (4). 

But he who is the Cauſe of his own Igno- 
rance , and who has wittingly and willing] 
hindred himſelf from the knowledge of thoſe 
things, which he might and ſhould have 
known, is in the ſame Caſe as if he had offend- 
ed upon Knowledge and Deliberation (e). 


(a) The Body is ſtain d, but the Mind is pure, ſays Lucretia in Livy, I. I. c. 58. See Hen. Scephens's elegant Diſcourſe 
on that Story in his Apoleg. for Herodot. c. 15. (1) Lib. 1. Od. 9. See alſo to the ſame purpoſe, Lib. 2. Od. 12. 
— — Aut facili Sævitia negat, 
| | Quæ poſcente magis gaudeat eripi. 
(b) Xenophon, Cyropzd. I. 3. 1 take all thoſe things which Men commit through Miſtake, to be done againſt their Inclination 


and D:fign. Euripid. Hippol. Coronat. Your Ignorance and Error cleanſe the Deed from ſinful ſtain. 


(c) Seneca Phæniſ. 


— Aliquis intra viſcera 
Materna letum præcocis fati tulit; 
Sed nunquid & peccavit? 


— An Infant with untimely Fate, 
Dies in the Womb before the Gift of Light; 
And has it therefore ſinn d? 


But this muſt be extended no farther than Human Conſideration. (d) Add. Auth. Matt hæ de Crimin. Proleg. c. 2. 
ſ. 5,6, 7, 8. (e) Arifto:. Magn. Moral. I. 1. c. 9. We then blame di ſeas d or deform'd Perſons, when we judge them to 


have been the Authurs of their own Diſtemper or Disfigurement ; becauſe it was in their power to have kept ſound and perfect. 


And more fully E:hic. I. 3.c. 7. Legiſlators corre and puniſh thoſe whu commit Evil , provided th y aid it neither upon 
violence and eempulſion , nor out of ſuch Ignorance as they did not themſelves occaſion. For orhrwiſe, Ignorance it ſelf is 
puniſhable, when contracicd by the Perſon's own fault. Hence ther: i; a double Puniſbment ordain'd againſt Drunkards, becauſe 
the Spring of that Vice i; im a Man's ſelf, he having the power of avoiding it; and therefore what h. a5:h through Ignorance 
in that Condition, is nevertheleſs to be charg d upon him, In like manner they puniſh rh1ſ» who plead Iguorance of the Laws, 


when the Points were eaſie, and ſuch as ought to have been known. The Caſe is the ſame with ap that are Ignoraus by their own 


acglee, they being Maſters of their own Powers, aud capable of Diligence and Applications I 
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Ignorance of Univerſals, and that which we 
were oblig d to know, do's not take off Impu- 
tation, but only Ignorance of Particulars, and 
of what concerns the preſent Fact (a). An Ex- 
ample of this Ignorance 1s thus given by Tully 
(b); There was a Law in ſome certain place, 
forbidding to Sacrifice a Calf to Diana; now a 
Company of Mariners being in diſtreſs at Sea, 
— a Yow that if they gain d the Port which 
was now in ſight, they'd offer a Calf to the Deity 
who preſided there, It _ that in that 
very Port there ſtood a Temple of Diana, to whom 
no Calf was to be offer'd by the Laus; but the 
Mariners not being gp with theſe Laws, 
offer'd the Calf which they promis de and upon 
this Fatt they are accus d. 

If an Action be done without any malicious 
deſign , and not with Ignorance voluntarily 
contracted , but ſuch only as crept in by In- 
conſideration and Inadvertency (c), the Im- 

utation is not altogether taken away, yet it 
is conſiderably diminiſhed (a). Hither we may 
refer the Caſe propos d by Arifotle (e ) of a 
Woman that gave a Love-Potion to her Gallant 
of which he Tied. Now the Athenian |udges 
ablolv d the Woman from this Indictment, be- 
cauſe ſhe did the Fact undeſignedly, and only 
miſs' d the Effect of her Potion , and procur'd 
his Death inſtead of his Love, which was her 
only Aim. But to make this Sentence equitable, 
it muſt have been ſuppos'd as a Principle, that 
the Woman never ſo much as thoughr, the Po- 
tion ſhe adminiſtred was any way hurtful ( f). 

XI. Farther , Since the Images form'd by 
the Fancy in fleep are not in our power, no- 
thing can be imputed to us which we ſeem to 
do in a Dream, only as far as by thinking on 
ſuch things in the day time with delight, we 
have fix'd the Idea's deeply in our Minds (g). 
Hence the Man whom Tacitus (h) ſpeaks of, 
and reports to have ſeen the Emperour Claudius 
in his ſleep, cover'd with a Crown made of 
Ears of Corn, was not guilty of any Crime. 
And the Fiſherman in Theocr:zus (1) enter- 
tain'd a very vain Scruple, when he appear d 


* 


concern d for an Oath he had made in his ſleep 
never to venture out again to Sea (k). Nei- 
ther was Julius Ceſar guilty of Inceſt, upon 
account of has ſtrange Dream, recorded by 
Sue ton (1). Yet Byblis was not altogether 
innocent , when, as Ovid tells the Story, 


Sepe videt, &c. 


In ſleep ſhe oft does the lov d ſhadow ſeem 
To gralp, and joys, yet bluſhes in her Dream. 
Mr. Oldham. 


Nor is Plutarch (I) much out of the way, 
when he maintains, that a fair Argument may 
be drawn from a Man's Dreams, as to the 
temper and compoſure of his Mind: and there- 
fore 'twas a good ſaying of Epicurus, That a 
wiſe Man will be like himſelf, even in his 


ſleep (m). 


XIL Laſtly, It is againſt Reaſon , that the 
Imputation of any future Crime ſhould be as it 
were Anteaated, or that it ſhould affect us back- 
wards: unleſs perhaps the future Crime ſhould 
depend on ſome future or preſent Act of ours, as 
a Neceſſary Effect do's on its Cauſe : For it is a 
common thing to 1mpute the Effect to him to 
whom the Cauſe properly belong d. Indeed 
it is not at all abſurd, that by /mputation of Fa- 
vour a future Deed ſhall procure ſome good 
thing to the Agent, or to ſome Body elſe, long 
before it is | In orm'd. For ſince any Man may 
(if he pleaſes) do a kindneſs gratis, it is cer- 
tainly in the power of a Benefactor, who 
knows what will afterward happen, to con- 
fer a preſent Favour under ſome Term and 
Condition hereupon to be fulfilled. But ſince 
ill Actions cannot be imputed, but by way of 
Debt or Guilt, it would be the higheſt Abſur- 


dity, to reckon ſo far backwards, as to lay Im- 


putation on Perſons who neither had any 
Knowledge of Futurity, nor any Obligation or 
Power to hinder the Thing from be ing done; 
nor, laſtly, any Communication of Action with 
the Author of the Fact (2). 


(a) Ariſtot. Ethic. I. 3. c. 2. He that is ignorant of his Duty or Intereſt, ought nor to be ſaid to act againſt his Will; for 


Ignorance upon choice doth not produce an involuntary, but a wicked Action. An Ignorance of Univerſal; renders Men liable 
to reprehenſion ; but an ignorance of Particulars, or of the Circumſtances of the Aion, deſerves pity aud pardon, in as much as 
the Perſon thus off :nding doth truly proceed involumarily. (b) De luvent. I. 2. (e) Theſe are properly the 4ueemun]e 
of Ariſtotle. (d) And thus far only may we allow the ſaying of Quinctiliau, Inſt. (I. 1 c. 6.) Even an Error is commend» 
able in thoſe who follow Great and Noble Guides, Vide Ariſtot. Ethic, I. 5. c. 10. (e) Magn. Meral. I. 1. c. 1 7. (Ff) For 
otherwiſe it were more rational to proceed according to L. 38. f. 5. D. de Panis, Add. Anth. Mast h. ds Crimin. ad 
I. 48. P. tit. 5. c. 5. 6 (g) Nonn. Dion ſ. 1. 4. 
- Ariz my 3Þ 

"Eggoy Gang THAW ms i i / rux]i doxd'e. 
Fancy's idle Play 

Mimicks by Night the Labours of the Day. 

ch) Ann. 11. Add. 4rmian. Marcellin. I. 15. C. 2. (i) Idyll. 22. (k) See Evagrius's Oath made in a Dream, in 

Soxomen. Hiſt. Eccl. I. 6. c. 30. (1) Ce. c. 7. Nam viſus erat per quietem matri ftuprum intuliſſs, (1) De Profect 
Virtut. Sent. (m) Diog. Laert. 1. 10. Some apply to this purpoſe P/a/m XVII. 3. Add. Claudian Præfat. ad 1. 3. 4: 
Raptu Proſerp, Theocrit. Idyll. 22. 


Kai 33 iy Umys 
den wer der uav lad. 
The hungry Dog preſages in his Dream 
AY ; A mighty Spoil of Cruſts. 
n) Cicero de Invent. I. 1. 4 Remote Argument is ſuch as depends on @ Cauſe and Principle tos far diſtant. For Inſtance, 
; 4 P. Scipio had not married his Dau ter to Tiberius Gracchus, by whom the brought forth the young Gracchi, the 
, *editions had been prevented which thoſe Brothers rais d in the State: And therefore all thoſe Diſturbances are 
chargeable on P. Scipio. | 
F | | XIII. Be- 
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XIII. Beyond theſe Exceptions no Human 
Action ought to be reckon'd involuntary or 
incapable of Imputation, tho' to undertake it 
be never ſo contrary to right Reaſon, or tho 
any diſorder of Mind violently hurry us into 
the Commiſſion. Indecd Plato (a) lays it 
down for a Rule, That in thoſe Injuries 
* which tis impoſlible to repair, no Man is vo- 
© lJuntarily Injucious , becauſe no Man 1s will- 
*ing to admit the greateſt of Evils into any of 
his Concerns, and much leſs into thoſe Things 
© which are moſt dear to him, and moſt excel- 
© lent in themſelves; ſuch as is his Soul (5 ). 
To the (ame purpoſe Ariſtippus lays in Diogenes 
Laertins, That all Miſtakes (by which he 
© meatis all ſmaller Offences ) deſerve Pardon, 
© becaule no Perſon is miſtaken willingly, but 
as he is compell'd by ſome perturbation of 
Mind. And the Emperour Antonmus fre- 
quently advanceth the like Doctrine (c). But 
Ariſtotle hath in many places refuted this O- 
pinion. As when (4) he recites the following 
Argument of Socrates deſign'd to prove, that 
it was not in our power whether we would be 
good or bad; * Becauſe fuppoling we ſhould ask 
* any one, whether he had rather be juſt or un- 
* juſt, no Man would chuſe Injuſtice; whence 
it ſhould appear, that if ſome Men are wicked, 
© they are not wicked of their own accord, 
* and conſequently none are of their own ac- 
cord Good. In Confutation of which Axiſto- 
tle hath us'd theſe Reaſons ; * that it would be 
abſurd for a Lawgiver to enjoyn Good Actions, 
and to forbid and to puniſh Evil, unleſs both 
were ip nuiv, in our power and that other- 
© wiſe there would be no manner of cauſe why 
©Vertue ſhould meet with Praiſe, or Vice 
with Diſgrace and Reproach. In another 
Work (e) he handles the Point more at large, 
and with good reaſon rejects that common Ar- 
gument of the Stoicks, Al deſire and follow 
what appears good to them ; but now no Man is 
Maſter of his own Fancy , but the Ends he * 
appear to him juſt, according as he 1s inclin'd and 
aiſpos'd. For in ſpight of this Objection, the 
underſtanding of what 1s Juſt, and what Un- 
juſt, muſt be acknowledg'd both to be in the 
power of Man , and to be attainable without 
much difficulty or labour (7). In the ſame 
place Ariſtetle well obſerves, that as Igno- 
rance contracted by our own fault, doth not 
render an Action involuntary, fo neither can 
an 11] Habit, or a Mind corrupted by fre- 
quency of ſinning. If (ſays he) a Man, not 
* out of Ignorance, do's things which may de- 
© nominate him unjuſt, he is voluntarily un- 
«juſt; but he cannot, at his Will and Pleaſure, 
turn from unjuſt to juſt again (g); no more 
than a fick Man can be Sound again when 
© he pleaſeth, tho his Sickneſs perhaps was 
voluntary, occaſion'd either by his intem- 


© perate way of Life, or by his diſobedience 
© to the Orders of his Phyſician : Such a Perſon 
© at firſt had it indeed in his power not to be 
ick; but when he hath once neglected his 
© Health, it is not in his power to reſtore it: 
© In the ſame manner as one, who hath thrown 
© a Stone out of his hand, cannot recover it 
* again, tho' at firſt he had the power of throw. 
ing or not throwing it. Thus the Unjuſt 
and the Intemperate, at firſt might have been 
* otherwiſe, and therefore were voluntarily 
ſuch, but being once under thoſe Conditions, 
© they are not at liberty to be without them, 
that is, before they have reform'd and cor- 
© rected themlelves. | 

It may not be amiſs to caſt an Eye upon 
what the Author ot the Treatiſe De Principiis 
Fuſti & Decor: (h) hath advanced on the Sub- 
jet of Moral Habits. * Thoſe Moral Habits 
* which we commonly call Evil, are not (ſays 
he) really Sins, nor worthy of puniſhment if 
©confider'd in themſelves ; becauſe they do not 
touch the Effect with any Moral Cauſality, 
* ſo long as they continue Habits, but only as 
they break out into As. And if they prove a 
© hindrance to Vertue, this is done by an e/zcrte 
Act of Men's Will, which Will is then the 
© Cauſe of the Moral Vice. But to eſtabliſh a 
© Moral Cauſe ſuperior to the Will, is to take 
© away the Nature of that Faculty, 1t 1s to 
turn one Elicite into an enjoyn'd Act, and to 
attribute to Habits an actual efficacy of ope- 
*rating without any Operation. For we ope. 
rate only by the Will, and nothing truly 
© Moral can work before the Elicite Act of that 
power from which alone proceeds the Mo- 
*rality of any performance. For an Ill Habit, 
© before the Act of the Will, is only a Phy/ical 
Thing, or a Mode of the Soul; but when the 
Soul works finfuily by the Will, then the 
© Habit ceaſeth, and is ſuperſeded. The Effi- 
*cacy by which ill Habits diſpoſe the Mind 
*to ill Actions is different from that, (for In- 
ſtance) by which lewd Diſcourſe inſtils Wan- 
tonneſs into the Minds of the Hearers : be- 
* cauſe that Diſcourſe may be properly ſaid to 
* work antecedently to the Will of him to 
*whom it is applied, tho' the Effect doth not 
always follow. Which abſtruſe Doctrine 
may fitly enough be explained by this Simili- 
tude : Splayneſs of Foot in it ſelf, and as 
long as the Foot reſts, 1s not a fault againſt the 
Rules of Dancing, but when the Spark makes 
an ill Step; the Moral Caule of that Miſcar- 
rlage is not the fm ning out of the Toes too far, 
conſider d in it ſelf, butgche Will of him that 
hath ſo awkerdly mov'd them. 

The ſame Author adds, That“ the reaſon why 
* we hate ill Habits, is partly becauſe the Per- 
© ſons got them by ill Actions, and partly becauſe 


they are more prone to ill Actions on the ac- 


* — 1 


(a) De Leg J. 5. (b) Add Linum p. 1086 f. & Marſel. Fecin. Præfat. ad Plato, 1. 9. de LL. & Apolei. de Philo- 
ſophia. (c) Lib. 4 f. 3. Lib. 7. ſ. 22, 63. Lib. 8. ſ. 14. Lib. 11. . 18. (d) Magn. Moral. I. 1 c. 9. (e) Ethic. I. 3. c. 7. 
(f) Add. Euſtath. ad loc (g) But this we are to underſtand; either in a compound ſenſe, e. that he cannot 
be juſt and unjuft at the ſame time; or elſe in this meaning, that the bare Will cannot preſently aboliſh a confirm'd 


Diſtemper of the Mind; tho” by long and carneſt Endeavour it may be overcome, (h) P. 165, &c. 
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© count of them: and that 7% they are Diſeaſes 
of the Mind, yet the do not deſerve Puniſhment 
in themſelves, but becauſe they were voluntarily 
contrafted. As if we ſhould ſay, when we beat 
an unluckly Boy that puts out his Ankle by a 
wanton = negligent Leap, the reaſon why 
we beat him, is not the putting out his Ankle 
(in it ſelf,) but the idle Leap that caus d it. 
XIV. A Man is not only liable to have his 
own Actions imputed to him, but likewiſe the 
Actions of other Men. Yet this cannot rigatly 
be, unleſs he has ſome way or other effica- 
ciouſly concurr'd in their production. For 
otherwiſe Reaſon will never ſuffer that the 
Effect of a Moral Action ſhould be transferr'd 
from One to Another, unleſs this other Perſon 


had ſome influence on the Action, by ſome 


performance or ſome omiſſion of his own (a). 
Thus when a ſound arrives at our Ears againſt 
our Conſent, the bare Hearing can be no Crime, 
if we proceed no farther (). Though ſome- 
times indeed a quiet and ſilent hearing is con- 
ſtrued as a Token of Conſent. And twas on 
this account that the brave Germanicus, when 
on the News of Auguſtus s Death, his Seditious 
Soldiers oſter'd him the Empire, ſtarted imme- 
diately in Confuſion from his Seat of Com- 
mand, as if be had been already tainted with 
Rebellion (c). 

Sometimes, then, it happens, that an Action 
is not imputed to the immediate Performer of 
it, but to him who commanded it to be done. 
As when a Superior, under the Penalty of the 
ſevereſt Evils, and ſuch as he is really able to 
inflict, enjoyns a Subject the bare execution 
of ſome Deed. Thus, as Procoprus (d) well 
obſerves, an Ambaſſador, at the command of 
©him whom he repreſents, ſpeaks ſuch and 
*ſuch words; in which if there appear any 
fault or offence, it ought not to be charg'd on 
him, but on his Maſter , whoſe Orders and 
Inſtructions he is under a neceſſity of obeying. 
When the Roman Senate declar'd the League 


with the Sammites to be Baſe and Inglorious, 


and voted the delivering up the General, the 
Author of it, to the Enemy, it was a very 


ſenſleſs Propoſal mov'd by one of the Grave Fa- 
thers, that the ſame Puniſhment ſhould be 1n- 
flicted on the Perſon who held the Swine du- 
ring the Ceremony of making the Agreemen: 
(1) (e). When AMibriaates put to death 
Actilius and other Conſpirators againſt his 
Life, he pardon'd Att:/ins's Freed-men who 
were of the Company, PY No noTY S)axovyon uk'a5 
(), as Perſons that only obey d their lawful Maſter. 

But it's more uſual that the Action ſhall be 
imputed both to the Performer and to the 
Commander of it. And this is chiefly done in 
theſe three ways : Either, that the Commander 
ſhall be the Principal Cauſe of the Action, and 
the Performer the Inferior and Acceſſory Cauſe, 
or that both ſhall be deem'd equally guilty, oc 
that the Commander ſhall be the Inferior 
Cauſe, and the Performer the Principal. And 
in all Caſes the Concurrence to another Man's 
Action is made either poſitively or privativcly 
by ſome Commiſſion or Omiſſion. | 

Firſt then, He is eſteem'd the Principal 
Cauſe of an Action committed immediately by 
another Man, who commands ſomething to be 
done by One under his Power and Sway, or 
who by his bare Authorz7y , not eaſily to be 
reſiſted, moves a Man to the performance of 
ſome Deed, which he could not have enjoyn d, 
by Command or Power properly ſo call d. 
And this laſt was the Caſe of Piſo in Tacitus, 
whom Tiberius himſelf excuſed from baving any 
Guilt in the Cruil War, ſince as he was a Son he 
could not decline his Fathers Orders (g). But 
now his Father, by his Paternal Right and 
Power, could not have oblig d him to engage 
in ſuch a Crime, and therefore he was mov d 
only by his Authority. 

Secondly, He who gives a Conſent neceſ- 
ſarily requiſite to the performance, and with- 
out dich the Agent had not proceeded (0). 

Thirdly, He who ought to have forbidden 
an ill Action, and did not; provided he had a 
full Obligation thus to prohibit it, and that 
_ the account of that Obligation other 

en had a right of exacting ſuch a Prohibition 
from him (1). On this ſcore Diogenes beat a 


(a) Arrian. Epictet. I. 1. c. 28. No Man ſuffers for the Fact of another. Marc. Antonin. I. 8. .. 53. Unto my Free-wi!! 


my Neighbour's Free- will (as his Life, or his Body) is altogether indifferent. For although we are all mate one for anather, yet 
have our Minds and Underſtandings each of them their own proper and limited Juriſdiction. Elſe another Man's Wickednel: 
might be my Evil; which God would not have, that it might not be in another Man's power to make mc unbappy. 

(b) Lucian de Imagin. Unleſs you fancy any Crime in the bare Af of Hearing, (c) Tacit. Ann. 1. Theiß. Orat. . 
Heretofore, in Crimes of this ſort, no diſtinction was made between Mi fortune and Guilt : it being judg's ar heinous 39 hex: 
4 villainous Propoſal , tho againſt one's will , as to contrive the Plot, or to attempt the Execution. But this was indeed ge 
cenſure and reproach Nature for framing our Ears flat and open, and for not putting it in our power to cloſe ana coueract them, 


. as we do our Eyes or our Mont h: ſince theſe alone of all our Inſtruments of Senſe, are plac'd bryond our Hl aui Commani, >= 


ing ready to receive of neceſſity every thing that flows in, like a Houſe without Gates or Doors. But You at length have re- 
ſtor'd our Faculty of hearing to its juft Character of Innocence. (d) Hiſt. Cor h. I. 1. (1) This Cuſtom of ufirg Swine ar 
times of Pacification is accounted for, Livy, hb. 1. c. 24. Si Populus Rom. prior defecerit publico Conſilio, dols malo; Te 
illo die, Jupiter, P. Rom. Sic ferito ut ego hunc Porcum hodie feriam : tantoque magis ferito quanto magis poter polleſque. 
Id ubi dixit Porcum Silice percuſfit, To this purpoſe , Virg. Zn. 8. 641. — Cæſa jungebont federa Porca, See Mr. 
Kennett . Rom. Antiquities , part II. chap. 17. (e) Eicero de Invent. I. 2. Mamerlin. Paneg 1. Whatever is tranſactea 
by his Commiſſion, is properly the Deed of the Emperour. Seneca Troad. Ad aut hores redit ſceleris coacti culpa. The Guil: 
of Miſchief ated upon force turns on the Authors. 

(f) Appian. Mithridates, ( g) Annal. III. Add 1. 37. Princ. D. ad L. Aquil. I. II. ſ. 3. &c. D de Injariis ; 4s. 
Marth. de Crimin, Proleg. c. . ſ. 13. (h) Comp. Yaler. Max. I. 3. ſ. g. f. 2. Liban. Progymn. He 1 to 2 er for : 


Fault, without whoſe leave it had not been committed. Id. Ibid. They are not ſo properly to be accounted the Authors of 
Crimes, whoſe Hands commit them, as they who gave the power and authority of commutring them, (i) Vide J. 45. D. 
ad L. Aguil. I. 2. de No#al. act. I. 1. ſ. 1. D. famil. furt. fec. Seneca Troad. Qui non vetat peccare cum poſt , jubet 
Not to forbid a fin, when in our power, is to command it. Sophoct, Philoctet. Men are influenc'd into Vice 


F 2 | Schoo!- 


by bad Inſtructors. 


— 5 
— —õ— 


* — . ⁵ĩ r * — 
— „0 * 5 4 


— 9 . 
—— — W- * 8 * 


— 4 


—2— CODY — 


f 


— 8 — mea . A . ² , re 
— 2» — . 
— L 2 4 * * 1 


44 Of Moral Actions #1 General, &c. 


Book I. 


Schoolmaſter, whoſe Boys were too much 
given to their Bellies, Not imputing the Fault 
( as Plutarch (a) ſays) to them for not learning 
better things, but to him for not teaching them. 
Thus AMeſalinus in Tacitus (b) adviſed, that 
a Decree of Senate ſhould paſs to puniſh the 
Magiſtrates for the Crimes committed by their 
Wives, in Relation to the Government of the 
Provinces, whether they themſelves were con- 
cern'd or unconcern'd in the Fact. And thus 
too by the Eugliſßꝭ Laws, the Husband is ob- 
Iig'd to Anſwer and to make Satis faction for 
the Wrong his Wife doth to another, either 
by Word or Deed; becauſe he neglected to 
uſe his Power of reſtraining her. Nay, if 
the Husband and Wife commit Felony to- 
gether, the Wife is accounted neither a Prin- 
cipal nor an Acceſſary in the Crime, becauſe 
ſhe is ſuppos'd to have acted upon Neceſſity, 
by Vertue of the Obedience ſhe owed her 
Husband (c). $0 

Fourthly, He who commands, or hares a 
Perſon to perform a Villany ( 4). 

Fifthly, He who aſſiſts; as he who brings 
and holds the Ladder, while a Thief gets into 
a Window: He who itrikes the Money out of 
a Man's purſe, that another Rogue may pick 
it up: He that drives away a Man's Cattle, 
that his Comrade may ſeize them, and carry 
them off (e). 

Sixthly, He that conceals or receives ſtollen 
Goods (7). 

Seventhly, He who did not aſſiſt the ſuffer- 
ing Party, tho' he was obligd to do ſo (g). 
Thus Soldiers, who are hired for a Guard in 
a Journey, if, on the Approach of a number 
of Villains, whom they are able to graple 
with, they refuſe to fight, they are to be 
reckon d themſelves among the Villains. Thus 
2 Fire ſhall be rightly imputed to the Watch- 
man, who ſaw it kindling, yet neglected to 
{top it, or call for help (5). Thus among the 

ptzans, if a Man on the Road ſaw another 
killd, or ſuffering any Violence, and did not 
reſcue him tho he was able, he was obnoxious 


to Capital Puniſhments. And if the Man was 
too weak to give Alliftance and Deliverance, 
he was obligd to diſcover and profecute the 
Actors: Upon Default thereof, he receiv'd a 
ſet number of Blows, or was enjoyn'd a three 
days Abſtinence from Victuals (2). And thue 
Abas King of Per/ia, to clear his Country of 
Thieves, publiſh'd an Order, that whenever 
any Perſon was kill'd or plunder'd, the Inha- 
bitants of the next Town ſhould be Account- 
able for the Fact (C). So with the Spartans, 
he that did not reprove a Perſon who offended 
in his preſence, was puniſh'd as a Partner in 
the Crime (/). So Cato exhorting the Ma- 
giſtrates to put the Laws in Execution againlt 
Otfenders, told them, That thoſe who were 
able to reſtrain wicked Doers, and yet neg- 
f lected this Power, did plainly aſſent and con- 
*tribute to their Enormities (. As for the 
Silence and the Diſſimulation of Magiſtrates, 
Plato (n) has given thoſe Crimes their due 
Cenlure : The ſecond Enemy to & State (lays he) 
1s the Man, who, tho' he be not ſtrie ty a Partne! 
in this Villany (he means Treaſon,) yet while 
be enjoys the higheſt Offices in the Common- 
wealth, does not obſerve the Conſpiracy ; and if 
he does obſerve it, out of 4 timorons Baſeneſs 
nezlefts to Succour and to Deliver his Coun- 
iry (0). 

For the ſame reaſon, if a Keeper, who has 
undertaken the Care of a Madman, prove 
negligent, and the Madman happen to do any 
Hurt, the Keeper {hall be anſwerable for the 
Fact, tho' the Madman be not capable of Im- 
putation (p). 

Thoſe Perſons are reckon'd the inferiour 
or leſs principal Cauſes of other Men's Acti- 
ons, who have advis'd, commended, or cajol'd 
them before the Facts, in ſuch a manner, as that 
their Counſel, or Praiſe, or Flattery, has had 
any weight in promoting their Undertakings. 
For otherwiſe, a Man who barely commends 
a Crime, and yet by his Commendation con- 
tributes nothing to it, ought not to be puniſnt 
for the Crime it ſelf, but ſhould ſuffer for his 


(a) L:bro, virtutem doceri poſſe. Vide lian. I. 3. c. 10. Juvenal. Sat. 14. 


Nemo ſatis credit tantum delinquere quantum 
Permittas; adeo indulgent ſibi latius ipſſ. 


All think too ſtraight th' Indulgence they receive; 
And to themſelves a kinder Licence give. 


Add. 1. 4.f. 2. D. de Offic. Proconſ. (b) Ann. IV. 


(d) Vide Ant h. Matth. d. I. ſ. 12. & ad I. 48. D. tit. 5. c. 3. . 16. 


( c ) Chamberlain's Preſent State of England, p. 1. c. 16. 
(e) Add. I. 54.1. 4. 1. 66. f. 2. D. de furtis. 


Hf) Phocylid. Au nes Ame, g © AN ανι e 3 5 wulze. They that receive are arrant Thieves no leſs 
than they that ſteal. Plato de LL. I. 12. He that knowing!y takes into his kee ping ſtoln Goods, ſha'l be eſteem'd equal in 
Cuil t the Thicf himſelf. L. 1. Princ. D. de fugitivis. Add. t. 1. D. de receptator. us, & Edict. Reg. Theodoric c. 116. 
Concerning the Aſſiſtants or Abettors in Adultery , See 1.8. I. 9. D. ad L. Julian de adulter. Periander the Tyrant 
of Corine threw all the Bawds into the Sea, Heraclid. de Polit. Add. Auth. Matth. de Crimin. Proleg. c. I. f. 11 
& ad 1. 47. D. tit 10 c. 1. & 2. (g) Cicero Off. 1. He that dot h not, when he is able, guard and protect an injur' d 
Perſon, iz as much in fault as if he ſhould deſert his Parents, his Country, or his Friends Add. Anth Marth. de Crimin. 
Proleg. c. 1. f 15. (h) Add. Ezech. 33. v. 6. (i) Diodor. Sic. I. I. c. 77. Add. |. 7. D. Naute canp. Stab, I. 2. 
I. 6. D. ad L. Pompeiam de Paricid. I. 7. d. t. I. 9. . t. D. ad D. Cornel. de falſ. l. 6. ſ. 8 D. de re militari. 


(k) Vide Pes. de Valle Itinerar. P. 2. Epiſt. 1. (1) Plutarch Lacon. Inſtitut 
act |. 7. D. qui finz manumiſſione, t. 1. D. de Magiſtratibus conveniendis. (n) Dr LL IL. 9 (0) See the Story of 


(m) Vide 1. 2 D. de noxal. 


Scedaſuss Daughters, in Plutarch. Amator. Narration. Grotius ad Proverb. XXIX 24 He that knows the Thief, and 
dot h not, when requir'd upen Oath before 4 Magiſtrate, diſco vor him, is in Guilt equal to him, Vide Levit. V. 1. 


(p) Videl, 14. D. de Offic. præſid. 
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ill Thoughts and Deſigns (a). It will not be 
very unjuſt to reckon thoſe in the ſame Claſs, 
who by their Recommendation have preferr'd 
a Man to the Care and Management of any 
Buſineſs, fince *tis decent they ſhould bluſh for 
his Faults and Miſcarriages (6). 

But as to the Matter of Counſel, it's worth 
while to run over the Diſputes of the Cruilzans, 
where they are arguing whether the words 
Ode and Conſilio, by Help and by Counſel, are 
to be underſtood in a Con junctive or in a di- 
vided ſenſe. For if Gunſel imports the fame 
as Intention or Deſign, he only will be guilty 
of another Man's Theft, who aſſiſted him in 
it, not out of Imprudency, but with preme- 
ditated Wickedneſs (c). 

If Counſel has been given without help, it 
will be requiſite to enquire, whether it were 
General or Special. The former kind is, for 
Example, when a Man, hearing another com- 
plain of Poverty, adviſes him to ſupport him- 
ſelf by Stealing; and ſuch a Counſellor will 
not in Human Cogniſance, paſs himſelf for a 
Thief. But if a Man has given ſpecial Coun- 
ſel to another, as, if he has ſhown him what 
way to break into a Houſe, told him the fitteſt 
time, and where the things be that may be 
molt conveniently carried off, or how he may 
hide himſelf after the Fact, ſuch an one will 
have a very ſtrong Twang of the Thief (4). 
It is farther obſervable, in reference to Counſel 
and other like Influences on other Men's Acti- 
ons, that by them the Guilt is only communi- 
cated ; but not wholy devolv'd from the Actor 
to the Exhorter, unleſs the former were under 
an Obligation to put his Advice in Practice. 
Hence Diodotus in T hucyaides (e) complains 
with good reaſon, © That the Orators in a State 
© ſhould be accountable for their Advice, and 
© the People not at all accountable for hearken- 
ing to them. He adds, , he that behevd , 
as well as he that perſwaded a Buſineſs, were 
liable to be puniſhd, you would proceed much 
more wiſely in your Judgment. But now, 
when you fall into Paſſuns on any Diſappoint- 
ment of your Flopes, you only puniſh him who 


gave the Advice, and not your ſelves, who: have 


always born ſo great a Share in the Miſtake or 
Miſcarriage. Hence Mr. Hobbs (f) thus de- 
clares in general; This is alſo Incident to the 


— 


Nature of Counſel, that whatſoever it be, he 
that abi it cannot in Equity accuſe or pauiſb it : 
For to att Counſel of another, is to permit him 
zo give ſuch Counſel, as be ſhall think veſt; and 
conſequently he that gives Counſel to his Sove. 
raign (whether a (Monarch, or an Aſſembly ) 
when he asks it, let it pleaſe or diſpleaſe, cannot 
be puniſh'd, becauſe he gave it to ſuch as were 
willing to hear it, whatſoever it ſhould be. But 
here he ſhould have added, I/ the Counſellor 
grves his Opinion bona fide, and has a per fect 
Knowledge of the Matter in debate. For it is a 
piece of Wickednels to pretend to give a Judg- 
ment about a thing which we are unacquainted 
with. He preſently ſubjoyns; Put if one Sub- 
Jeez gives Counſel to another to do any thing con- 
trary to the Laws, whether that Counſel proceed 
from Evil Intentions, or from Ignorance ouly, 
it is Puniſhable by the Commonwealth, becauſe 
{gnorance of the Laws 1s no good Excaſe, where 
every one is bound to take notice of the Laws, to 
which he ig ſubject. 

Hence that Maxim in Englund commended 
ſo highly by Dr. Hates (g) cannot be re- 
cetv'd without ſome Limitation; T7 hat the 
King can never miſtake, nur do any Man an 
Injury, becauſe all the Fault and Puniſhment, ts 
aeriy'd, as it ought to be, on his Miniſters aud 
Counſellors, whoſe Duty is to Admoniſh the 
Prince, to deny him their Aſſiſlance, when he 
enters on ill Deſigns, and rather to quit their 
Places, than io Obey bim when he Com- 
mands the Doing of any thing contrary to the 
Laws (h). 

It is Douhtful whether we ſhould rank 
under this, or under the former Claſs thoſe, 
who by their Example excite others to 
ſuch Sins, as they would have otherwiſe de- 
clined (2). 

From all theſe Obſervations it is eaſy to per- 
ceive the Reaſon and the Limitation of thoſe 
common Axioms; bat a Man des by ano- 
ther, of that he himſelf is reckon'd the Author : 
We make thoſe things our own, 10 which we 
grant our Conſent (k). That which, in mat- 
ters relating to us, is done by others upon our 
Command, opliges us our ſelves : That is 
efteem'd our Action the Execution of which 
we have impos d on another ; and the like. As 
for that Communication of Actions, which 


(a) Ovid. Triſt. 1. 5. EL ult. 
Qui monet ut facias quod jam facis ille monendo 
Laudat, & hortatu comprobat acta ſus. 


EDS — 


Who prompts you to go ox, approves the ways 
You took before; and his Havice is Pra!;e. 


So in the Conftitutions of the Lombards, 1. 1. tit. 7. . 25. He that ſtands by and encourageth the Commiſſion 


of any Villainy, is himſelf adjudg'd an Accor in it. Add. Rom. I. 5. ult. 


Quinctil. Declam. 255. To commit Vilary, 


and to approve of it, are Actions naturally reſembling each other, Ant h. Matth. de Crimin. Proleg. c. 1.f 9g, 10, & 14. 


(b) Vide Socrat. in Xewophon. Apomn. I. 2. p. 472. 
de Crimin. Proleg. c. 1. ſ. 7. (e) L. 3. c. 43. 


(c) L. 52. ſ. 13. D. de furtis. 
(f) Leviath. c. 25. 


(d) Vide Ant. Matt. 
(g) Elench. Mot. P. t. 


(h) Add. Gel. I. 1. c. 3. where he tells us of Chilon, that he was troubled with Remorſe of Conſcience, upon his 


cendemin'd. Tis a remarkable 


having perſwaded the Judges to abſolve a Friend of his manifeſtly Guilty, and whom he himſelf had in private 
which we find in the ſame Author, I. r1. c.18. of a Perſon's being convicted 


as 2 Man-ſtealer, for hiding with a Caſt of his Gown a Runnagate Slave who was paſſing within fight of his Maſter. 


(i) Marth. 18. v. 6. Juvenal. Sat. 1. 


Grex totus in agris 
Unius ſcabie cadit, & porrigine porci; 
Uvaque conſpecta livorem ducit ab uu. 


From one infected Beaſt the Murrain reigns 
O'er all the Drove, and ſpreads them on the Plains 
And one corrupted 


Grape its purple Neighbour ſtains. 


Add. Grer. I. 2. c. 17. f. 6. &c. & c. 21. f. 1. &c, Aut. Marth. de Crimin. Proleg. c. 1. ſ. 6. &c. 


(k) L. I. 1. D. de go per quem factum erij. 
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Book ]. 


reſults from the Union of a Moral Body, 
1 will be hereafter explain'd in its proper 
place. 

When one is ſaid to partake of anothers 
Action, upon account of his own Permiſſion, 
or becauſe he did not hinder the Action, in 
this caſe it is requiſite not only that he ſhould 
have been able by his natural Strength to have 
hindred it, but likewiſe that he ſhould have 
had an Obligation incumbent on him to hinder 
it. When either of theſe Two Conditions 
fails, nothing can be 1mputed to him, who 
gives another leave to act at pleaſure. And 
therefore God Almighty 1s Capable of no Im- 
putation, upon the account of his Permiſſion 
of Sins. For he is not oblig'd to reſtrain them 
in ſuch a manner, as to make them impoſſible 
to be committed: that is, by withdrawing our 
natural Strength, or extinguiſhing the Liberty 


of our Will: ſince upon the Removal of theſe, 
no ſort of Moral Actions could be perform'd by 
Man (2). 

That Permiſſion then of another Man's 
Action is void of all Moral Effect, which we 
give when to hinder the Action is beyond our 
Duty, or above our Strength; unleſs this 
Weakneſs and Inability 1s procur'd by our 
Fault, and unleſs the Ignorance aroſe through 
ſupine Negligence, and within that Degree 
of Diligence, which we are oblig'd to ob- 
ſerve. 

Laſtly, Nothing can be imputed upon the 
account of permitting a good Action, which 
we might indeed, but ought not to have 
hinder'd. Thus he can impute nothing to 
me (or I owe him nothing ) who has given me 
Permiſſion, or has not forbidden me to uſe my 
Right ; that 1s, has done me no Injury. 


(a) Tis a notable ſaying of Lucian, de Merced. Conduct. God is not in the fault, but the Man that makes it, And 
thus we intend no more than a Jeſt, when we ſay on ſome Occaſions, Now J give it leave to rain, or the like, 


_—_—_— 


. 


S 
Of the Rule of MORAL AcTIoNs, or of Law in General. 


E. come now to conſider of that Moral 

Rule, or Law (1), by which Moral 
Actions are to be ſquar'd, and according to 
their Agreement or Diſagreement with which, 
they acquire peculiar Qualities. And here we 
muſt take Care in the firſt place, accurately 
to diſtinguiſh Zaw from ſome other things 
which ſeem to bear ſome Relation to it, and 
which for that Reaſon are frequently con- 
founded with it: And theſe are Counſel, Co- 
venant, and Right. Now Law differs from 
Counſe/ in this, that by the latter a Man en- 
deavours, with Reaſons taken from the Nature 
of the Thing, to induce another Perſon to 
ſome Performance or Omiſſion, over which 
Perſon, at leaſt as to the preſent Buſineſs, he 
has no proper Power, ſo as that he can lay no 
direct Obligation on him, but mult leave it to 
his Pleaſure and Choice, whether he will fol- 
low the Counſel, or not. Yet Counſel indeed 
may adminiſter occaſton to an Obligation, in as 
much as it furniſhes a Man with ſome Know- 
ledge, by which an Obligation may be produc'd 
or increas'd. Thus, a Phyſician cannot by Ver- 
tue of any Power or Command, order his Pa- 
tient to take ſuch things, and to abſtain from 


others; but while he ſhews one thing to be con- 


ducive, and another pernicious to Health, the 
Patient is bound to embrace the former, and to 
avoid the latter; not upon account of any Right 
which the Phyſician holds over him, but by 
the Law of Nature, which commands every 
Man to take Care of his own Life and Health. 
But Law, though it ought not to want 1ts 


preſcribed : But 


Reaſons, yet theſe Reaſons are not the Cauſe 
why Obedience 1s paid to it, but the Power 
of the Exactor, who when he has ſignify d 
his Pleaſure, lays an Obligation on the Sub- 
jects to act in Conformity to his Decree, tho 
perhaps they do not ſo well apprehend the 
Reaſons of the Injunction. To which pur- 
poſe Mr. Hobbs (a) thus expreſſeth himſelf; 
Counſel] ( ſays he) 7s a Precept, in which the 
Reaſon why we 2 taken from the I bing 

, or proper Command, 1s 
a Precept, in which the Reaſon of our Obedience 


ig taken from the Will of the Preſcriber. For 


no Man can ſay, Sic Yolo, Sic Fubeo, ſo 1 will, 
and ſo I command; unleſs | 


Stet pro ratione voluntas. 


his Will is his Reaſon. _ 
We obey Laws therefore, not Principally 
upon account of the matter of them, but 


upon account of the Legiſlator's Will. And 


thus, Law 7s the Injunckion of him, who has 
a Power over thoſe to whom he preſcribes ; but 
Counſel, of him, who has no ſuch Power. To ao 
the things enjoin'd by Law, 1s Matter of Duty ; 


to do thoſe appointed by Counſel, is matter of 


free Pleaſure. The End of Counſel is directed 
toward him who receives it And this End he 
is at Liberty to weigh and to approve. But 
tho Law too bas commonly ſome End directed 
toward thoſe who receive it, yet it does not 
leave them the Right of examining and reject- 
ing this End, but Actually determines it, by 
enjoyning it. Counſel is only groen to thoſe who 


* 


(1) See Book 2. c. f. 


( a ) De Cive, c. 14. * 
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are willing to have it, But Law reaches the 
unwilling. Laſtly, The right of a Counſellor 
ceaſes at the Pleaſure of bim who receives the 
Counſel; but the Right of a Lawgiver cannot 
be taken away at the Pleaſure of thoſe on whom 


he impoſes the Law (a). 


II. Neither were thoſe Ancients accurate 
enough in their Expreſſions, who frequently 
apply to Laws the Name of Common Aprec- 
ments (b). For beſides that, neither the Di- 
vine Politive Laws, nor the Laws of Nature, 
had their Riſe from the Areement of Men, 
and therefore that Title can only be attributed 
to Civil Laws; even theſe are not properly 
Covenants and Agreements, tho' there was 
indeed ſome Intervention of Compact at the 
Original of Civil Power. It's plain that the 
Grecians, as in their other Politick Speeches, 
lo in this too, had an Eye to their own De- 
mocratical Governments; in which, becauſe 
the Laws were made upon the Propoſal of the 
Magiſtrate, with the Knowledge and by the 
Command of the People, and ſo (as it were) 
in the way of Bargain or Stipulation, they 
gave them the Name of Covenants and Apree- 
ments, before-mention'd. Though indeed, 
neither upon account of the major part of the 
Peoples conſenting or agreeing to them can 


Democratical Laws be properly ſtiled Cove- * 


ants. For this Agreement is only the man- 
ner by which the Supream Power lodg'd in a 
General Aſſembly exerts its Force; that bein 
taken for the Will and the Decree of All, to 
which the Greater Number give Conſent. 

So that the Efficacy of a Vote given in 
Council by any Member about framing a De- 
cree, is very different from the Conſent which 
a Man declares at his Entrance on a Covenant: 
For in this laſt Caſe, a Perſon that diſſents is 
not bound, and the Party cannot proceed with- 
out him : whereas in the former Caſe, even 
the diſſenting Party is tied and obliged by the 
Plurality of Votes. = 

The remaining Points of Diſtinction be- 
tween a Compact or Covenant, and a Law, 
are obvious. For a Compat@? is a Promiſe, but 
a Law is a Command. In Compacr g the Form 
of Speaking is I will do ſo and 10; but in Laws 
the Form runs, Do thou ſo, after an imperative 
manner. In Compacts, ſince they depend, as 
to their Original, on our Will, we firſt deter- 
mine what is to be done before we are obligd 
to do it; but in Laus, which ſuppoſe the 
Power of others over us, we are in the firſt 
place oblig'd to act, and afterwards the man- 
ner of Acting is determin'd. And therefore he 
is not bound by a Compact, who did not freely 
tie himſelf by giving his Conſent; but we are 
for thiz reaſon oblig'd by a Law, becauſe we ow'd 
an antecedent Obedience to its Author (c). 


— — 
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III. As for the Term of Right, as it im- 
ports a power of acting granted, or left free 
by the Laws, we mult take care not to let it 
paſs for the ſame thing as the Law it fell. 
That is, when we are laid to have a Right by 
the Divine Law, of doing ſuch or ſuch a 
thing, we mult not imagine that the ſame 
thing 1s enjoin'd and commanded by the 
Divine Law, and that therefore we ma 
fairly do it, tho' it ſhould be forbidden by the 
Laws of Men. For, fince a Man hath a power 
of doing all ſuch things as can proceed from 
his Natural Abilities, except thoſe which are 
forbidden by ſome Law, ex by common 
Cuſtom of Speech, thoſc Things which are 
not prohibited by ſuch or fuch a Law, we are 
ſaid to have a Fight of doing, by that Law. 
Right therefore, 1n this ſenſe denotes a Li- 
berty ; but Zaw includes ſome Bond and En- 
gagement, by which our Natural Liberty 1s 
re{train'd. 

IV. In general, a Lau may conveniently 
enough be defin'd a Decree by which a Sovereign 
obligeth a Subjeft to conform his Actions to 
what he preſcribes. We call it a Decree, not 
as it remains in the Mind and Will of the 
Party decreeing, but as it is communicated to 
the Subject in tuch a manner, as to let him un- 
derſtand the Neceſſity of his conforming to it: 
and therefore the Term Decree is here Equi- 
valent to Command. And we think it an in- 
different matter, whether one ſhould call a 
Law a Decree or a Speech, provided it be not 
eſteem'd Neceſſary to it, that it be promul- 

ated either vrvâ voce, or in writing; ſince it 
Is ſufficient that the Will of the Legiſlator be 
any way made known to the Subject, tho“ it 
ſhould only be by the internal Suggeſtion of 
Natural Light. Therefore we take it to be 
an uſeleſs piece of Subtlety and Niceneſs in 
Mr. Hobbs (d), when he maintains that the 
Laws of Nature have no farther the Force of 
Laws, than as they are promulgated in Holy 
Scriptures by the word of God ; and not as they 
are certain Concluſions apprehended by Reaſon, 
concerning the doing or the omitting of Things. 
For from the bare DiQtates of Reaſon, we do 
not only underſtand that the Obſervance of 
Nature's Laws 1s good and profitable to Man- 
kind, but likewiſe that it is the Will and the 
Command of GOD, that Men ſhould govern 
their Actions by thoſe Rules; which is ſuffi- 
cient to the Eſſence of a Law. Tho' itil} in- 
deed this Reply may be made, that Natura! 
Laws, even as they are the Dictates of Reaſon, 
cannot be conceiv'd any otherwiſe than in the 
manner of Speeches, Propoſitions, or Sentences. 

As to Grotius's (1) Definition, where he 
ſays the Law obligeth to that which is Right, 
we mult obſerve, that he ſuppoſeth ſomewhat 


(a ) Add. Dig. B. 17. Tit. 1. De Mandato. 


(b)] So Iſocratet, adverſe. Callimach. calls the Law of Indemnity 


gun The M. So Ariftotle Rhetor. ad Alcx. c. 1, 2, 3. and the Phraſe is frequent with the Grecian Authors. 
In Dion. Halic. I. x. tis ſaid, owSi\nge #3) ne woavwr Tic rows. That Laws are the common Agreements of States, 
(e) Vide Hobbs loc. cit. . 2. Add. Grot. Annot. in Maith. Inſcript. vocab. y 19499 Namnnn, 


(4) De Cive, I. z.1. ult. (1) B. 1. c. 1.1. 9. 


to 
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to be Juſt and Right before any Rule or Zaw; ing towards one fide, rather than the contrary E 
whence it mult follow that the Law of Nature yet Ob/zzaton hath this peculiar Force beyond * 
doth not make what we call gt, but only them all, that whereas they only preſs the uf 
denotes or points it out as a m_ already Ex- Will with a kind of Natural Weight or Load - 
iſtent. Concerning which Hypotheſis we have on the Removal of which, it returns of its 1 
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formerly declar'd our Mind (1). 

To conclude this Head, it is evident that 
under the Name of Laus, not only thoſe are 
comprehended which belong to Juſtice ſtrictly 
ſo called, directing us, upon a full and perfect 
Obligation (2), to exhibit ſuch and ſuch 
things to Others; but thoſe too which are 
concern'd about the other Vertues, and which 
extend no {arther than the Agent's own Perſon. 
For which Reaſon Laws may, and frequently 
are, made againſt Drunkenneſs (4), and other 
kinds ol Intemperance, which Vices are fo 
very Prejudicial to the Parties Committing 
them. The ſame mult be held as to Surmpruary 
Laws, which preſcribe the Meaſure of Ex- 
pences in Victuals, Cloaths, Building, and 
other Furniture or Proviſions. In which Par- 
| ticulars it any Man offends, he doth no one 
an Injury, provided he defray the Charges 
out of his own Stock: And yet there's 
no Queſtion to be made, but that a Subject 
may by Laws be obliged to Frugality, which 
conduceth fo highly to every Man's Intereſt 
and Advantage. 

V. But fince in the Definition of Laws it 
hath been aflerted that they proceed from a 
Superior, and that they have 1n themſelves 
the power of Obliging, it ſeems neceſſary that 
we here ſhew what Obligation is, and whence 
it ariſeth ; as alſo who is capable of receiving 
an Obligation, and how one Man can Oblige 
another, or which 1s the ſame thing, how 1t 
comes to paſs that one Man may, by Virtne of 
his Authority and Command, enjoyn another 
ſuch and ſuch Duties. 

Obligation, then, we have already defin'd (3) 
a Moral Operative Quality, by which a Man 
is bound to perform ſomewhat, or to ſufter 
ſomewhat (+). The Roman Lawyers call it 
Lond of the Law, by which we are neceſſarily 
tied to this or that. For by means of it a 
kind of Moral Bridle is put upon our Freedom 
of Action, ſo that we cannot rightly take any 
other way than what we are thus guided to. 
Not that it can ſo far reſtrain Men's Wills as 
to render them unable to ſteer a different 
Courſe, tho' at their own Peril: for in this 
ſenſe Arrian's (c) Aﬀertion will ever hold 
true, Hue Ar vis ,,, No Man 
is Maſter of another's Will. 

Now although there are many other things 
which have an Influence on the Will, in bend- 


own accord to its former Indiffcrence, Obliga. 
tion affects the Will in a Moral way, and in. 
ſpires it inwardly with ſuch a particular ſenſe, 
as compels it to paſs Cenſure it ſelf on its 
own Actions, and to judge it ſelf worthy of 
ſuffering Evil, if it proceed not according to 
the Rule preſerib d. And hence alone we may 
underſtand how ſufficient the ſtrength of the 
Obligation 1s to the bending and inclining the 
Will; ſince there's nothing but the Thoughts 
of that Good or Evil (4) which our Actions 
may bring on our ſelves or others, that can 
lay any Neceſſity of ſuch a Performance, or 
of ſuch an Omiſſion, upon the Mind of Man 
whilſt in debate about future Concerns; ſup. 
poling that the Will is allow'd its proper Li- 
berty, and that ſuch Actions are to be exerted, 
as may be properly * M. to the Agent. 
And in this reſpect chiefly, Obligation differs 
from down-right Compulſion, that although 
both do ultimately repreſent ſome Object of 
Fear, yet Compulſion only ſhakes the Will 
with an external Force, and drives it on to 
the Choice of an ungrateful Thing by the bare 
ſenſe of — an imminent Danger: 
whereas Obligation doth farther engage the 
Perſon to acknowledge that the Evil denounc'd 
againſt the Tranſgreſſion of ſuch or ſuch a 
Rule, doth not undeſervedly fall upon him, 
ſince by obſerving the Rule, he might have 
declin'd and eſcap'd it. 

VI. As to Man's being capable of receiving 
Obligation, one reaſon how he comes to be ſo 
1s, becauſe he 1s indu'd with Will, which can 
turn to either fide, and fo guide it ſelf by a 
Moral Rule; unlike thoſe other Beings which 
by ſome intrinſical Conſtraint are determin'd 
to one and the ſame way of acting. Whence 
it follows, that ſo far as no Neceſſity is inter- 
pos d by any external Principle, Man muſt be 
concetv d to be perfectly free, and to have a 
power of doing all thoſe Things which fall 
within the Sphere of his Natural Strength 
and Ability. Nay, when he hath once deter- 
mind and refolv'd with himſelf, or when he 
hath once made any Choice, yet in the De- 
termination, Reſolution, or Choice, conſider'd 
purely as they proceed from the Will, there 
1s no ſuch Force, but that he may, at his 
pleaſure, rightly change or relinquiſh them: 
unleſs there intervene ſome outward Re- 
ſtraint, forbidding any Alteration of the Will, 


(er) e. . C 6, 
Book, ſ. 7. and B. 3. c. 4. f 3, &c. 


(2) To underſtand this Diſtinction of Perfect and Imperfe# Obligation, See Chap. 7. of this 
(a) Alian, V. H I. 2 c. 37. relates a remarkable Law of Zaleucus to this 


purpoſe, That whojvever of his Subjects happening te be indiſpos d, ſhould drink pure Wine, unleſs upon the Advice of 4 
Phyſician , if he recover'd, ſhould ſuffer Death, for exceeding the Bounds of T:mperance without expreſs Orders. Which Pe- 


nalty was no doubt unreaſonably ſevere. 


Ca} © 3. £. 28, 


b) In thus defining Obligation we conſider it as 


it inheres in the Perſon ob/iged. Bp. Cumberlaud, c. 5.1. 27. in his Definition proceeds another way, conſidering 
Obligation as it is an Alt of the Legiſlator, by which he ſhews or declares that Actions conformable to his Laws, 


are nectſſary to be done by the Perſons for whom the Laws are ordain'd. 


(4) This is Dr, Cum» {24's Sentiment, whoſe words our Author here uſes. 


(e) la Epidetr, I. 4. c. 12. 
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when once ſettled and declar'd; for a Man 
upon once ſignifying his Will and Purpoſe, may 
put himſelf under fuch a Condition, as that 
it ſhall be unlawful for him afterwards to 
recede. 

Now a Man is ſuppos'd to have chang'd his 
Will; not only when he expreſly declares his 
preſent Diſ)ike of his former Choice, but like- 
wiſe when he hath done any thing inconſiſtent 
with his preceding Reſolution. And from this 


Principle may be deduc'd the greateſt part of 


what the Cin:/:ans deliver concerning Repent- 
ance, or the altering of a Purpoſe. For if we 
enquire after the general and vhtinians Cauſe, 
_—_ to repent of a Deſign ſhould in ſome Acts 
be lawful, in others not, we ſhall find it to be 
no other but this, that ſome Acts are attended 
with an external Bond, which forbids any 
Change of a Purpoſe once declar'd ; whereas 
in the reſt, the Will is left to the Exerciſe of 
its intrinlick Liberty. The former Caſe uſu- 
ally happens, when upon Suppolition of a 
Change in one Man's Reſolution, fome other 
Man would be highly injur'd and prejudic'd, 
and ſo Occaſion would be adminiſtred to the 
breaking off of all Society and Commerce a- 
mongſt Men. And therefore from a Signifi- 
cation of the Will, this other Man is ſaid 70 


obtain a Right, by means of which he is now 


impower'd to make the promiſing Party ſtand 
to his word, and upon Default may proſecute 
him by Force, either ſuch as he himſelf can 
exert, or ſuch as proceeds from the Supream 
Ruler, according as the Perſons live, either 
in a State of Nature or of Civil Society. 
Therefore, when upon Declaration made of 
my Will, another Man doth not obtain a Right 


over me, I am then at 'Liberty to repent of 


what I haye done. And ſuch a Right over 
ns 1s then not obtain'd, when the Sovereign 
under whoſe Power we live, hath not given 
another Man Authority to require and exact 
that from us which we have ſignify'd as our 
Intention. And hence it appears why Po- 
litive Laws may be repeald by him that 
enacted them; 3 they do not convey 
to the Subjects any ſuch Right upon the Le- 
giſlator, by Virtue of which they may de- 
mand and require their Continuance. Tho 
ſome Common-wealths have endeavour'd to 


| Preſerve the Perpetuity of their Laws, by 


obliging the Members to declare upon Oath, 
that they will not conſent to their Altera- 
tion. Nay, though at the end of the Stz- 
tute or Ordinance a Clauſe ſhould be afhx'd, 
pronouncing all Decrees that may hereafter 
be made contrary to this, to be null and 
void, yet ſuch a Clauſe cannot hinder the 
altering or reverſing of a Law by which no 
Man has obtain'd a Right. For 'tis abſurd 


that a former Decree ſhould diſannull a latter; 


———————. 


ſince Abſolute Power cannot bind and reſtrain 
it ſelf; and ſince that which is in its own Na- 
ture ſubject to change, cannot be made fix'd 
and irrevocable (a). The Athenians in Tbn- 
cyaides (b), laid up a thouſand Talents in the 
Citadel, denouncing a Capital Penalty againſt 
him who ſhould either decree or petſwade the 
employing that Money to any ule, except in 
caſe the City were attack'd by a Hoſtile Fleet. 
And yet upoa the Revolt of the Inhabitants of 
Chios, their Fears engag'd them to repeal that 
Decree (c). When Princes add expreſly in 
ſome of their Conſtitutions, that altho' they 
ſhould hereafter order any thing to the con- 
trary in a particular Edict, yet the Magiſtrates 
and Judges ſhall not obey or regard any fuch 
Command, this Additiva doth by no means 
amount ſo high, as to prove they may not 
abrogate ſuch Conſtitutions, but rather ſhews 
that the latter Orders are not ſerious, or that 
they dropt from them unawares. And ſome- 
times by this ſubtle Artifice they cut oft and 
prevent the Importunities of ſawcy Petitioners, 
whom perhaps it would not be ſafe for them 
abſolutely to deny (d). | 
But there's need of diſtinguiſhing very nice- 
ly between the poſitive Law it ſelf, and that 
Right which it occaſions to be obtain'd. The 
Law it ſelf may be diſannull'd by the Author, 
but the Right acquir'd by Virtue of that Law, 
whilſt in Force, mult ſtill remain: For, to- 
gether with a Law, to take away all its prece- 
dent Effects, would be a high piece of In- 
juſtice (1). For example, Suppoſe it were a 
Law in any State, that as 4 Han diſpos d of 
his Poſſeſſhons by Will, ſo the Right to them 
ald fland it would be very fair, in this 
caſe, for the Sovereign to retrench this Li- 
berty of Teſtaments, and to order chat for the 
future all theſe Inheritances ſhall paſs to the 
Heirs at Law. Let it would be unreaſonable 
to take away from Perſons what fell to them 
by Will, whilſt the former Law was in Uſe 
and Vigour. And by the ſame Rule we may 
judge of that Action of Pope Honiſace VIII. 
when out of Hatred to Phrlip the Farr, King 
of France, he recall'd all the Indulgences 


which his Predeteſſors had granted to the 


French Nation; which Har Stephens hath 
ſo juſtly ridicul'd in his pleaſant Apology for 
Herodotus (e). 

We mult take care likewiſe to diſtinguiſh 
the other Acts of Sovereigus from their Law, 
leſt any ſhould imagine that All their Juſt 
Donations, Alienations, or Compacts may be 
retracted by themſelves, or by their Succefſors. 
For upon theſe Acts a Right is obtain'd by 
other Men, which ought not to be taken from 
them againſt their Conſent. Hence it appears, 
that when a Man renounceth his Right, it is 
not neceſſary to add expreſly, that neither he 


(2) Vide Cicero ad Attic, I. 3. Ep. 23. 


(b) L. 2. Ed. Oxon. p. 98. 


(c) Ibid. I. 8. p. 476. (d) Vid 


Cod. J. 5. tit. 8. ſt ex reſcripto nuptie petantur. (1) As in Civil Law, new Laws and new Conſtitutions regulate only 
what is to come, without touching what is paſs'd. Vid. Cod. I. 50. tit. 14. Ds Legibu & Conſtitut. Principum, &c 


(e) Cap 40. 
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nor his Heirs will do hereafter any thin 
contrary to that Renunciation, and that 1 
they do attempt any ſuch Matter it ſhall be 
eſteem'd void. For, ſince in Deeds of this 
Nature, a Man plainly declares his receding 
from his Right to any thing, and profeſſeth 
to tranſlate it on another Perſon, it would be 
evident, without that additional Clauſe, that 
he cannot (with any Force or Effect,) after- 
wards diſpoſe of that thing, having no longer 
any Right or Title to it. And for the fame 
reaſon, becauſe whilſt the Teſtator lives 
Man hath obtain d a Right by virtue of 
Teſtament, he may fairly alter it, even tho' 
he had ſtrengthen d it with a Claule, declaring 
all Wills that ſhould hereafter be made to be 
invalid. For this indeed carries Grounds 
enough to make us preſume the latter Will 
did not proceed from his ſerious Intentions ; 
et if that very Clauſe be revok'd in that 
3 Will, the former will be of no Virtue 
or Efficacy. And ſo in Deeds and Inſtruments 
of Conveyances and other Contracts, if a Diſ- 
pute ariſe about any Point, that which bears 
the latter Date ſhall take place, in Prejudice 
of that which was made ſooner. 

VII. From what has been ſaid, we may 
likewiſe gather the reaſon why a Man cannot 
be oblig'd to himſelf, or why he cannot enter 
into any Agreement or Promiſe purely directed 
to his own Perſon, no other Party being con- 
cern'd with him. For he who obtains a Right 
by any Obligation, may fairly wave that Right, 
when by ſo doing he injures not a third Man. 
But now in this Caſe the obliged and the ob- 
liging Party, or he that owes the Right, and 
he that obtains it, are one and the ſame. 
Therefore ſhould a Man never ſo much re- 
ſolve to oblige himſelf, yet the Obligation 
would be in vain, fince he could excuſe him- 
ſelf from Performance at his pleaſure : And 
he that can diſpence with himſelf 1n this 
manner is actually Free. Beſides, ſuch an Ob- 
ligation could be of no manner of uſe ; be- 
cauſe when a Man gives or denies any thing to 
himſelf, he neither gets by the Performance, 
nor loſeth by the Omiſſion (a). 

But whereas it is ſometimes ſaid, that a Man 
is obliged to preſerve himſelf (1), the mean- 
ing of this is no more but that the Exerciſe of 
that Obligation inherent in every Man is ter- 
minated in a Man's own Perſon, but it hath 
likewiſe a reference to G OD the Author of 
Natural Law, as to him who hath a Right of 
requiring the Performance of that Obligation, 
and of puniſhing its Neglect: And therefore 
a Man is fo far Ara to conſult his own Pre- 
ſervation 4s he is a Servant of God, and a 
part of Human Society, to which by the Di- 
vine Command he ought to ſhew himſelf a 
uſeful Member. In the ſame manner as a 
Maſter may rightly puniſh his Servant, and a 
Sovereign his Subject, who hath render'd him- 


no 
his- 


ſelf unfit to diſcharge his proper Labours and 
Employments. Neither is this Maxim, That 
# Perſon cannot oblige himſelf, contin d to ſingle 
Men, but extends to whole Bodies and So- 
cieties (2). As for that which ſome Authors 
urge about a Man's ſwearing to himſelf, That 
he will, for inſtance, refrain from this or thax 
Enormity to which his Evil Appetates incline 
him, this Obligation bears the Nature of a 
Yow, the Exacting of which appertains to 
Almighty God (b). 

VIII. Another Reaſon why, ſince the Will 
of Man 1s capable of conforming to a Rule, 
ſuch a Rule may be preſcrib'd to it, and an Ob- 
ligation laid on it thus to conform, is, becauſe 
he ſtands under the Command of a Superior 
Power. Theſe two Conditions put together, 
render Men liable to Obligations, proceeding 
from Eternal Principles. For when the 
Powers of any Agent are ſo tied up by Nature 
to an uniform way of acting, as that it cannot 
by its inward Motion ſteer a different Courſe, 
the Action thus produc'd is rather Phyſical 
than Moral, and ariſeth rather from Necellity, 
than from Obligation. And, on the other 
hand, where a Perſon acknowledgeth no Su- 
perior, there can be no Effential Principle 
apt to reſtrain his Inward Liberty. And, 

though ſuch an one ſhould never ſo exactly 
obſerve a certain Method of proceeding, and 
conſtantly refrain from ſome kinds of Actio 
yet this would not be taken for the Effect o 
any Obligation, but of his own free Pleaſure. 
It follows then, that he alone is capable of 
Obligation, who can have Knowledge of a 
Rule preſcribd him, and hath a Will intrin- 
ſically free, able to ſteer contrary ways ; 
which Will muſt however, when a Rule is in- 
join d it by a Superior, be ſenfible that it 
ought not to recede from it. And that ſuch 
is the Nature of Man, every one's Obſervation 
may inform him. | 

IX. 1 are * r Minds 
properly a Superior, that is, by ſuch an 
One as Fl. only hath ſufficient — to 
denounce ſome Evil againſt us upon Non- com- 
pliance, but hath likewiſe juſt reaſon, to re- 
quire the retrenching of our Free-wills by his 
own Pleaſure. For when any one is indued 
with theſe Qualifications, ſo ſoon as he ſhall 
command any thing, and ſhall farther fgnifie 
the Good and Evil Conſequent on Obedience 
and Diſobedience, there muſt needs ariſe in the 
Rational Faculty a Fear mix d with Reverence, 
the former proceeding from his Power, the 
latter from the Conſideration of ſuch other 
Reaſons, as without that Motive of Fear, and 
barely by way of Counſel, ought to prevail 
on us to embrace the Command. Hence we 
conceive, that the Right of impoſing Obliga- 
tions on another, or, which comes to the ſame 
thing; the Right of commanding another, 
and of preſcribing Laws, doth not ariſe barely 


(a) Add. Senec. de Benef, 1.5. c 7, &c. 
this Matter in c. 1. . 13. 


(1) See Book II. c. 4. ſ. 16. 
( b Com. Felgen ad Gros, I. 3. C. ; 4 4 


(2) See what has been ſaid upon 
from 
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from Strength, or from the ſuperior Excellency 
of Nature. Strength indeed, may of it ſelf, 
ſo far bend me contrary to my Inclinations, 
as to make me chuſe rather, for a while, to 
obey another's Will, than to venture the Ex- 
perience of his Force: But this inducement 
ceaſeth, when once the Fear 1s over, and I 
ſhall then have no reaſon why I ſhould not act, 
rather according to my own Pleaſure, than ac- 
cording to bis. And where a Man can bring 
no other Argument for my Compliance to his 
Orders, but Force and Violence, nothing hin- 
ders, but chat if I judge it expedient for my Af. 
fairs, I may try all means to repel the Violence, 
and to aſſert and vindicate my Liberty ( 4 ). 
X. It may not be 1mproper here, to examine 
that Aſſertion of Mr. Hobbs, which he hath 
laid down in his Book, de Ce (b), and which 
runs thus, in the Zzghſb Improvement of his 
Leviathan (c). The Right of Nature, where- 
by God reigneth over Men, and puniſheth thoſe 
who break bis Laws, is to be deriy d not from his 
Creating them, as if he requir'd Obedience as 
of Graiiiude for his Benefits; but from his 
trreſiſtible Power. The Argument with which 
he defends this Notion, 1s carried on to this 
purpoſe. * All Right over others being either 
by Nature, or by Compact, that Right may 
© be ſaid to be granted by Nature, which Na- 
*ture doth not take away. Now ſeeing all 
Men, by Nature, bad a Right to all things, 
they had a Right every one of them, to reign 
over all the reſt. But becauſe this Right could 
not he obtain d by Force, it concern d the Safety 
of every one, laying aſide that Right, to ſet up 
Men with Sovereign Authority, by common Con- 
ſent to rale and defend them : Whereas if there 
any Man of Power "tc pry there 
had been no Reaſon he ſhould not by that 
Power , have rul'd defended both himſelf 
and them, according to his own Diſcretion. To 
thoſe therefore whoſe Power is Irreſiſtible, the 
Dominion of all Men adhereth naturally by their 
Excellence of Power ; and conſequently, it 1s 
from that Power, that the Kingdom over Men, 
and the Right of aſflicting them at his Pleaſure, 
belongs naturally to Almighty God, not as Cre- 
ator and Gracious, but as Ommipotent. Now, 
in this Diſcourſe, there are ſeveral things 
that deſerve to be cenſur d. For in the Firſt 
place, it may be queſtion d, whether or no 
thoſe two Expreſſions, A Right of Sovereignty 
(upon account of Strength) it granted by Na- 
ture, and A Right of, &c. 1s not taken away 
Mature, hang very well together. Becauſe 
in molt Cafes, my not taking away a thing 1s 
by no means an Argument, that I therefore 
grant it. And ſince, wot to be taken away, and 
to be granted, are different things ; ſuch a 


Right may ſeem to be granted by ſome other 
Principle than Nature, tho' Nature doth not 
take it - Befides that Maxim, Al Men by 
Nature had a Right to all things (1), ought to 
be interpreted with great Caution. By Rrebt 
U ), he means the Liberty which every Man 

ath of uſing his Natural Faculties according 
to Reaſon. Therefore his Principle, in a 


ſound Senſe, will amount to no more than 


this; By Nature, that is, upon the removal 
of all Law, every Man may fairly uſe his 
Natural Strength againſt thoſe whom his Rea- 
ſon inſtructs him thus to deal with, for the 
lake of his own Preſervation. But it doth 
not hence follow, that barely by Natural 
Strength an Obligation, properly ſo call'd, may 
be laid on another: For to compel, and to « 
lige, are very different Matters ; and though 
Natural Strength be ſufficient for the former, 
yet the latter cannot be perform'd by that Su- 
periority alone. For, even according to Mr. 
Hobbes own Notion, as one Man hath a Right 
of compelling others, ſo thoſe others havea Right 
of re/iting him. But now, Obligation cannot 
ſtand with a Right of reſiſting: Becauſe, it pre- 
{uppolerth ſuch Reaſons as, inwardly affecting 
Men's Conſciences, make them conclude, by the 
Judgment of their own Mind, that they cannot 
Honeſtly , and therefore Righthy, reſiſt. And 
though 1t be Irrational, to contend violently 
againſt a ſuperior Strength, and by that means 
to draw upon our ſelves greater Miſchiefs (4); 
yet there remains in us, a Right of trying all 
ways, either to drive off the Force, by the 
dextrous Application of other Force, or to 
elude it by Subterfuge and Eſcape : But neither 
can this Right confiſt with that Obligation 
which is preciſely fo term'd, and which Gro- 
t1us commonly oppoſeth to Extrinſical (3). So 
that, on the whole Matter, by bare Force, not 
the Right of Reſiſtance, but only the Exerciſe 
of it, is extinguiſh'd, We may explain the 
Point by the Cafe of Brutes, with which we 
Men live in a Lawleſs State: Now thoſe 
of them which we can maſter by our Strength, 
we lay hold on, and employ in our Service; 
but if any of them eſcape our Power, we are not 
apt to complain of any Injury receiv'd from 
them. Nor can it Fa Be reply'd, that Brutes 
are not capable of Obligation; and that 
therefore they cannot be tied and engag'd any 
other way than by Strength: For Mr. Hobbs 
himſelf acknowledgeth (e), That a Captive 
of War, although capable of Obligation, yer 
is under none, whilſt he is reſtrain'd only by 
Natural Bonds, and before the Interpoſition 
of any Faith or Compact; and that therefore, 
ſuch an one may give his Conqueror the ſlip, 
or may aſſault him violently fo ſoon as he finds 


F * ) Terent. Adelph. Male coaffus qui ſuum officium facit, &c. He that doth his Duty out of Fear of Puniſhment, will 
e 


_O— 


ure to take care whilft he is under a g fog diſcover'd : but upon the 75 of Privacy and Security, he never 
(c) P. 187. : 


fails to give a looſe to his old Inclinations. (b) 
(2) Vide de Cive, c. 1. . 7. 


very dangerous Attempt. ( 3 ) He underſtands 
on many things Unjuſt, which Civil 


. 
(d] Pindar. Pyth. Od. 2. 
by an Obligation 
Civil Laws: whereas an Interna! Obligation has for its Principle the 172 

ws permit, tolerate, or at leaſt 
G 2 


See D. II. c. 2 C3. 
Hen ere &, & c. To kick againſt the Goal, :5 4 
Extrinſical that which is founded only upon 
ight of Conſcience, which makes us look up- 
t formally forbid. (e) De Cive, c.8. [. 2- 


Oppor- 


52 


2 


"Of Law in General. 


Book I. 


Opportunity (a). Were we diſpos d to be te- 
dious, we might farther ſhew, that this Max- 
im of Mr. Hobbs is meer Abſurdity and Non- 
ſence, if applied to & O D Almighty. For how 
can Nature be ſaid to have granted any thing 
to God: Since Nature is either G OD himlſelt, 
or at leaſt the Work of GOD? For theſe Reaſons 
therefore, and becauſe it ſeems unworthy of 
the Divine Goodneſs, we conclude, that the 
Right of Commanding , or the Sovereignty of 


GOD, as it denotes the Virtue of imprinting 


Obligations on Men's Minds, is not to be de- 
rivd from the bare Conſideration of his Omni- 
potence. 

Neither do thoſe Arguments, brought b 
Mr. Hobbe from Scripture, prove the Trut 
of his Polition. When GOD ſeems to have 
recourſe to his Abſolute Power, about the 
Calamities ſent on Job, we cannot hence infer, 
that he hath no Right over his Creatures, but 
what arifeth from that Power only. Fob him- 
felt, at the beginning of his Sufferings, made 
a true Declaration, by what Right GOD had 
depriv'd him of his Goods, and of his Chil- 
dren : The Lord gave (lays he) aud the Lord 
hath taken away : That 1s, why may not he re- 
call at his Pleaſure, thoſe things which he gave 
upon the ſame free account (b)? But when his 
Grief had fo far prevail'd on his Reaſon, as 
to make him enter into Expoſtulation with 
Heaven, then G OD, to repreſs the Inſolence 
of the Complaint , alledg'd his Power, ſince 
the Sufferer had now neglected to conſider the 
other Reaſons of the Divine Sovereignty and 
Command. And thus we commonly deal with 
Obſtinate and Refractory Subjects; when they 
refuſe to hear our Reaſons, we ſhew them our 
Strength ; to make them underſtand not only 
their Sin, but their Folly too in oppoſing our 
Dominion. In the ſame manner, if a Perſon 
complains of the Misfortunes of good Men, and 
the Proſperity of the Wicked, when he perſiſts 
Deaf to the genuine Cauſes of that Proceeding, 


in the laſt place , we confound him with the 
Divine Omnipotence : As if we ſhould fay, Ton 
that fancy your ſelf injur d, go and try your 
Strength againſt GO D for Satisfaction. 

Nor is it a better Inference of Mr. Hobbes, 
when he ſays, that the Obligation of paying 
Obedience to GOD is incumbent on Men, 
upon account of their Weakneſs. For this 
could only make it a piece of Folly in us, not 
to redeem our ſelves by obeying, from ſome 

eater Evil: But it doth not at all take away 
our Right of deſiring, and of endeavouring by 
all means, to eſcape the Superior Strength, 
which thus oppreſſeth us. But ſuch a Right 
is utterly excluded by every true Oblz2a7on, 
Nor is this Conſequence good, Of /wo Ommi- 
potents, neither can oblige the other, therefore 
Men are oblig d to GOD, only becauſe they are 
not Omnipotent ; were the Antecedent never ſo 
unqueſtion d. Not to ſay, that the Fancy of 
two Omnipotent Beings is an 1mpoſhible Sup- 
polition. Neither did our Saviour intend to 
aſſert his Right againſt Sau/ by that Argument, 
It is bard for thee to kick againſt the Pricks ; but 
rather to reprove the Boldneſs and Vanity of 
SauPs Delign. Nor was that Mighty Convert 
afterwards invited by Ananias into the Chriſtian 
Faith, barely by being inform'd how much 
above his Strength it was, to deſtroy that Pro- 
feſſion. We have applied fo much the more 
Diligence to the confuting of this Opinion, 
the more Danger we apprehended of its being 
abus'd by Violent and Head-ſtrong Men (c). 

XI. Others there are, who derive the Ori- 
gine of Sovereignty, or of the Power of impo- 
ling Obligations on another, from Eminency 
or ſuperior Excellency of Nature, which they 
pretend is of it felt ſufficient for that great 
Purpoſe. They draw a main Argument from 
the very Nature of Man, in whoſe Mind, as 
in the moſt excellent Part, is ſeated the 73 
nywovinzy the Diregꝶmue Power. To illuſtrate 
which, they alledge the Authority of Cicero, 


— 


(a) Seucc, de Ira, I. 2. c. 11. Nature hath ſo order d things , that ke whoſe Greatneſs depends on the Fear of others, is not 
erh, Fear himſelf. (b) Add. Senec. ad Polyb. c. 29. (c) In Thucydides (I. V.) the Athenian Ambaſſador ſpeaks 
to this purpoſe, W. follow the common Nature and Genius of Mankind, which appoints thoſe to be Maſters who are Superior in 
Strength. This Law is not of our making, nur are we ihe firſt who have uſed it; but we receiv'd it as it came down to us, 
and we ſhall leave it to guide the Pratt ice of all Pofterity. Dionyſ. Halicarn. 1.1. It is a Law of Nature common to all Men, 


ES aa ed Sto. Sas 
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and which no time ſhall diſannul or deftroy, that thoſe wha have mere Strength and Excellence, ſhall bear rule over thoſ: who 
abe leſs. Brennus (in Plutarch's Camillus) calls it a moſt ancient Law, that which gives to the Valiant the Poſſeſſions of 
Cowards ; derived from GOD himſelf, and reaching even to Brute Creatures; for even amongſt theſe, Nature gives larger 
Pric.'.ges and Portions to the ſtrong than to the weak. Livy hath expreſs'd the Notion more conciſely, a fort ium efſe, 
that the World was made for the Bold and the Strong. Callicles (in Plato's Gorgias ) purſues the ſame Argument : In 


the firſt place, he lays down this Suppoſition, that Nature and Law, are many times contrary to each other : He in- 


ſtancetli in the Caſe of Injury, to receive which is by Nature the moſt baſe and vile, as the Treatment of a Slave, not 
a fies Subject; yet to do an Injury is much worſe in the Conſtruttion of the Law. He obſerves it to have been the 
Policy of Law-givers, to encourage this latter Notion, fo to order the uſeful Engines of Praiſe and Diſpraiſe, as to 
hinder others from growing too powerful for them ; well knowing, that they were otherwiſe an unequal Match 
for the Multituds. Now Nature her ſelf (ſays he) I imagine, ſhews it to be juſt and right, that ie Good and the Stron 
ſhould have, in every thing, a larger ſhare than the Bad and th: Weak. And therefore, whereas Nerve and Darius ha 
both made uſe of this Pretence, the former againſt the Greciaus, the latter againſt the Scythiant; he favs they did all 
this according to the Law , Nature, He complains, that the rigid Doctrine of Juſtice damps and oppreſſeth the Ge- 
nerous Spirits of young Men; or that on the contragy, when any one breaks through thoſe formal Reſtraints, he 
ſeems to ſhake off his ruſt, and to ſhine in al the Splendor of Natural Right. On this Principle, he ſays, Hercules drove 
off Geryon's Oxen , who neither fold nor gave them him; the Hero having a Natural R ght to the Oxen , and all the 
other Goods and Poſſeſſions of Inferior Puny Mortals. And this is indeed the Maxim which the great Bullies of Mankind 
would have prevail in the World: Hoc Ithacus velit & magno mercentur Atridæ. Plucarch's Opinion is much more 
moderate, and might be admitted with leſs Exception; It i the firſt and principal Law of Nature (ſays he) that he 
w/oſe Circumſtances require Protection and Deliverance , ſbould admit him for his Ruler, who is able to reſcue and to defend 
him, * Tulc. Queſt. lib 3. cap. 5. h 
| | * 1 wWnen 
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when he commends the Latin Phraſe exire de 
poteſtate, as applied to thoſe, who are carried 
away irom Rational acting, by the Fury of 
their Paſſions and Luſts ; ſuch Men being truly 
gone out of the Power or Command of their 


Minds. Ariſtotle likewiſe, is brought in to 


{trengthen their Party, becauſe he hath ſome- 
where declar'd, that if a Man can be found 
excelling in all Vertues, ſuch an one hath a 
fair Title to be King. Thus the moſt Super- 
lative Pre-eminente of G OD, would, they ſay, 
deſerve Veneration, though he had never 
created the World. Farther, to this Pre- 
eminence of Nature, they add Non-account- 
ableneſS; and affirm, That for this Reaſon 
only, ift Man uſeth Brute Creatures (whom he 
ſo far excels) any otherwiſe than with Decen- 
cy and Moderation , he may do it fairly and 
ſecurely, and they have no Right to complain 
of their hard Treatments: Becauſe when one 
contends with another about Matters of Right, 
he doth, as it were, compare himſelf with him, 
and is willing that both ſhould be judg'd by 
the ſame Law; but this cannot be admitted in 
two Natures, ſo vaſtly different, that one ma 
be ſaid to have been made for the ſake of the 
other. And therefore they pretend, that 
G OD declar d Mens Right over Brutes, pure- 
ly on account of their ſuperior Nature. 
Whence, they tell us, if a Man for abuſing his 
Cattle happen ta be puniſh'd by the Magiſtrate, 
this is not done in favour of the Beaſts, 
but for the ſake of the other Subjects, whoſe 
Inte reſt it frequently 1s, that every one ſhould 
uſe well what he poſſeſſeth. On the ſame ſcore, 
they ſay, the Body ought not to complain, 
though it ſhould, by the Command of the Soul, 
be waſted and worn out in Labours; ſince it is 
in ſo high a degree ſurpaſs d by that Nobler Part. 
But, to deliver our own Judgment, we can- 


not yet be perſwaded, that from a bare Tran- 


ſcendency of Nature, can ſpring a Right of im- 
poſing Obligation on others, who have in them- 
ſelves a Power of being their own Governours 
and Directors. For neither doth a ſuperior 
Nature always imply a Fitneſs to Rule an In- 
ferior; nor do the different Degrees of Per- 
ſection, in Natural Subſtances, immediately 


denote a Subordination, and a Dependance of 
one upon the other. But rather, ſince the 
Perſon who 1s to receive the Obligation, hath 
in himſelf a Principle of guiding his owa 
Actions, which he may judge ſufficient for his 
turn; there appears no reaſon, why he ſhould 
be ſuppos'd to ſtand preſently convicted in his 
own Conſcience, if he acts rather by his own 
Pleaſure, than at the Will of another, who in 
Nature excels him. And therefore tho' that 
Notion of the Zpicureans , was molt ſenſeleſs 
and impious, in which they deſcrib'd the Gods, 
as enjoying their own Happineſs with the 
higheſt Peace and Tranquility, far remov'd 
from the troubleſome Care of Human Buſineſs ; 
and neither ſmiling at the good, nor frowning 
at the wicked Deeds of Men ; Yet they rightly 
enough infer'd, that upon this Suppolition, 
all Religion, and all Fear of Divine Powers, 
was vain and ufeleſs. For who will worſhip 
another, that is neither willing to aſſiſt, nor 
able to 1njure him ? The Contemplation of fo 
Noble a Being as this, may indeed excite 
Wonder in us, but it can never produce Obli- 
gation. Beſides, we Chriſtians confeſs , that 
there are created Spirits indued with a Nature 
far ſurpaſſing our own ; and yet we acknow- 
ledge no Sovereignty that they bear over us, 
immediately on their own account (a). The 
Inſtance about Brutes is nothing to the pur- 
poſe ; for they are not held by Obligation, but 
only by force, or by the Enticement of Food : 
Neither would they act contrary to their Na- 
tures, ſhould they endeavour to throw off the 
Yoke and the Authority of Men. As to the 
Argument about the Soul, when that is ſaid to 
bear a Sovereignty over the Body, the Speech 
is Figurative: For Sovereignty or Command 
is not properly underſtood, but between two 
Ay os or two compleat Natures; and the 
y is ſubject to the Soul, by virtue of the 
Phy/ical Combination , not of any Moral Tie. 
Laſtly, for the Citation from Ariſtotle, if 2 
King were to be conſtituted by Free Election, 
the Crown ought to be given to the moſt deſer- 
ving Perſon (); yet would not he bear the 
Sovereignty by a Right deriv'd purely from his 
ſuperior Gifts and Excellencies, but by virtue 


(a) Apocalypſ. XXII. 9. Marc. Antonin. I. VI. c. 44. If the Gods do not at all regard or order Human Af air: ( whici 


yet it is the higheſt Impicty to imagine) to what purpoſe are our Sacrifices, our Supplications, and our Oaths, and our other 
As of Worſhip , by which we ſuppoſe the Divine Powers to be ever preſent and converſant amongſt us? Cicero de Natur. 

r. I. 1. c. 2. There have been Men in the World, who thought the Gods not in the leaſt concern d about Human Aﬀairs, 
Were this Opinion admitted for true, there could be no ſuch thing as Piety, Holineſs, or Religion amongſt Men: For to pay theſe 
Regards to the Divine Natures, is moft agreeable to Goodneſs and to Purity, provided they take notice of our Actions, and are 
the Authors of any Benefits and Advantages in our Lives. But if the Gods are neither able nor willing to help us, nor at a? 
beſtow their Care and Obſervation on our Proceedings, and ſo derive no Bleſſings, no Favours upon Mankind, to what end is our 
Worſhip, our Honours, and our Prayers, the Tribute which we now pay to the Immortal Beings * As no Virtue can ſubſiſt in Hy- 
pocriſy and Shew , ſo e pecially Piety would be foon loft in that Diſguiſe; and then farc wel to all Holineſe, and all Religion; 
which being once baniſh'd the World, what could follow but the Miſery of utter Diſorder, of Ini verſal Confuſim; And again, 
What Piety can you owe to him from whom you have receiv'd no Benefit? Or how can he claim any thing as his Due, wh» 
hath no Merit to plead in his Behalf? Idem de Nas. Deor. I. 2. The common Title which our Anceſtors gave Jupiter 
was Optimus Maximus, moſt eminent in Goodneſs and in Greatneſs : in which we find Goodneſs , or Beneficence prefer i 79 
Greatneſs ; it being a more Noble, and more Excellent, as well as the moſt Acceptable Prerogative to be Good, than to p3(ſ- - 
the higheſt Degrees of Majeſty and Strength. Ovid, de Pont. I. 2. El. 9. 

Nunquid erit quare ſolito dignamur honore 
Numina, fi demas velle juuare Deos ? 


What Vows would to Regardleſs Powers be paid ? 
They loſe their Altars, if we loſe their Aid. 


(b) So far the Saying of Cyrus will be true, That no one ought to be A Governour, who is not better than his Subjects 
ſame Senſe, we muſt take what Socrates urgeth in Xenophon, De Rebus Memorab. 


of 


Pls: arch in Apothegm. And in the 
l. 3. p. 453, 454. Ed. H. Steph. 
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of the Donation made him by the Conſent of 
the Electors. 

XII. It muſt be acknowledg'd therefore as a 
certain Truth, That neither Strength, nor any 
other Natural Pre-eminence, is alone ſufficient 
to derive an Obligation on me from another's 
Will; but that it 1s farther requiſite, I ſhould 
either have receiv'd ſome extraordinary Good 
from him, or ſhould voluntarily have agreed to 
ſubmit my ſelf to his Direction (a). For, as we 
naturally yield and give up our ſelves to ſome 


* ſingular Benefaftor; ſo if it appears that this 


Bene factor both intends my Good, and can con- 
ſult it better than I my ſelf am able, and, 
farther, doth actually claim the guidance of 
me, I have no reaſon in the World to decline 
his Government and Sway. Eſpecially if it ſo 
happen, that I am beholden to him for my 
very Being (5). For he who firſt confer d 
on Man the Benefit of Free Acting, why may 
not he, by his own Right, retrench that Free- 
dom in ſome Particulars? And then, as for 
the other Caſe, he that conſents to admit a- 
nother for his 8 declares by this his 
own proper Act, that he will conform to his 
Sovereign's Pleaſure. Though indeed to make 
a Lawful Sovereignty ariſe from Conſent, it is 
farther veceflary, that by this new Subjection, 
no prejudice be offer'd to the well-grounded 
Kight of a third Perſon, and that the one Party 
may juſtly have ſuch Subjects , and the other 
Party as juſtly ſuch a Governour. From theſe 
Two _ we conceive all thoſe Obligations 
to flow, which do, as it were, caſt an inward 
Tie and Reſtraint upon the Liberty of our 
Wills. But becauſe tis beyond the Power of 
any Moral Bonds, utterly to ſuppreſs our Na- 
rural Freedom of acting; and becauſe ſuch is 
either the Lightneſs or the Wickedneſs of 
moſt Mens Minds, that they deſpiſe theſe 
Grounds of Dominion, as feeble Reaſons for 
Obedience ; hence there ariſeth a neceſlity of 
adding ſome further Motive, which may work 
on our diforderly Luſts with a ſtronger effect 
than the bare Senſe of Decency and Honour. 


And this Addition is the more requiſite in ag 
much as, generally ſpeaking, the Wickedneſz 
of one Man tends to the Damage of another: 
Whereas we ſhould be more willing to leave 
a Man to his own Guidance, provided his Sins 
would incommode no Body but himſelf, Now 
there is nothing which could have ſuch an 
Effect as this, but the Fear of ſome Evil, to be 
inflicted upon our violating an Obligation, by 
lome ſtronger Power , whoſe Intereſt it was, 
that we ſhould not have thus offended. S0 
that Obligations receive their final Strength 
and Authority from Force, and from a Suppo- 
ſition, that he whoſe Buſineſs it is to ſee them 
obſerv'd, is furniſh'd with ſo much Power, 
either originally inherent in himſelf, or con- 
ferd upon him by others, as to be able to 
bring ſome conſiderable Evil on the Diſobedi- 
ent. For amongſt wicked Subjects He muſt 
needs be a very Precarious Ruler, whom they 
can deſpiſe without Danger. On the coatrary, 
His Dominion is ſettled on a firm Bottom, who 
in the firſt place, bears a juſt Title to it, and, 
beſides this hath ſo much Force always at his 
Command, as is ſufficient to reduce the Sedi- 
tious, and to reſtrain the Tranſgreſſors (c). 
From our Diſquifitions on this Head, ſome 
Temper may be found and applied to that Max- 
im, which ſome have more crudely utter'd, 
that Right and Law it nothing elſe but what 
pleaſeth the ſtronger Party : For indeed, Laws 
can hardly obtain their outward end and effect, 
unleſs they are ſupported and arm'd with 
Strength, ſo as to be able, upon occaſion, vio- 
lently to force a Compliance (4). Even 
all that Pleaſure, and Joy ot Conſcience, 
_ Performance of our Duty, and thoſe 
orrours and Tortures of Mind , which are 
the conſtant Attendants of Sin, both which 
we are in Piety, oblig'd to admit and acknow- 
ledge , proceed from the Strength and Power 
of Almighty GOD, who can eafily make ſuch 
Wretches their own Puniſhers, as contemn 
the Authority and the Reſtraints of other 
Men(e). And indeed it highly concerns the 


a) Plin. Paneg. Nature doth not ordain amongft Men as ſbe doth 
(e) Sophacl. Ajac. Flagellif. p. 61. Ed. H. Steph. 


Re to the ſtrongeſt. (b) As XVII. 24. &c. 


mn 


Beaſts, that the Power and the Sovereignty ſball 


Nor Laws, nor Governments could ſtand ſecure 

Without the Guard of Fear; nor Mighty Chiefs 

Secure the Faith of Armies, but ſuſtain'd 

By Awful Dread, and Shame of doing ill. 
Arrian Epifet. I. 1. c. 29. p. 164. Ed. Cantab. ITI not Man who is the Lord of another Man, but Life and Death, Pleaſure 
and Pain, are the proper Sovereigns whom we obey: Take away theſe, and bring me before Cæſar, and ſee how little Majeft 


without Terrour can prevail upon @ Man's reſolution. 


(d) Solon, as he us d to ſay of himſelf, atchiev'd the grea 


things, 5 Sin T% x; Jizny evVagudons, by coupling together Juſtice and Strength. Plutarch Solon, p. 86 Ed. Wechel. 


And there is no Argument of greater 
uſcth concerning Mines, 


With a good Ca 
(e) Juvenal. Sar. 13. 193. & ſeqq. 
5 vt Cur tamen hos tx 
Evaſiſſe putes, quos diri conſcia facti. 
Mens habet attonitos, & ſurdo verbere cedit, 
Occultum quatiente anims tortore flagellum ? 
Pæna autem vehement, & multo ſevior illis 


Efficacy in Human Affairs, than that which Scylla ia Ovid (Metam. 1. 8. v. 59.) 


In cauſaq; valet, cauſamg; juvantibus ar mis. 
aſe, he brings as good a Sword to ſecond it. 


But why muſt thoſe be thought to *ſcape that feel 
Thoſe Rods of Scorpions, and thoſe Whips of Steel, 
Which Conſcience ſhakes, when ſhe with Rage controuls, 
And ſpreads amazing Terrors thro their Souls ? 

Nor ſharp Revenge, nor Hel it ſelf can find 


Quas aut Ceditius gravis inuenit, aut Rhadamant hus, A fiercer Torment than a guilty Mind. 


Nee dieg; ſuum geſtare in dectere teftem, 


Which Day and Ni dreadfully accuſe, 
Condemns the W and ſtill che Charge renews. 
Mr. Creech. 
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common Good of Mankind, that all Men believe 
and confeſs the Certainty of a Divine Tribunal, 
incapable of the leaſt Corruption, where Judg- 
ment is to be paſs'd on thoſe, who by means of 
Cunning, Colluſion, or Strength, have declin'd 
the juſt Performance of their Duty (a). 

They, therefore, who would preſcribe Laws 
to others with any Effect and Validity , muſt 
build their Power on the Foundations which 
we have here eſtabliſh d. 

XIII. But that a Law may be able to exerciſe 
its directive Force, there is requir'd in the 
Perſon for whom 'tis made, a Knowledge both 
of the Law-giver and of the Law. For how 
can any Man pay Obedience, who neither ap- 
prehends to whom it ſhould be paid, nor to 
what Duties his Obligation binds him? And 
here, it will be ſufficient, that a Man hath 
once been Maſter of ſuch a Knowledge: For 
he that forgets what he once knew, is not at 
all loos'd from his Obligation, ſince he might 
well have fecur'd his Remembrance, had he 
taken up, as he ought to have done, a real Deſire 
and Reſolution of obeying. Now to the Know- 
ledge of the Legiſlator , tis hardly poſſible 
any Man ſhould be a Stranger. For, as to 
Natural Laws, that they have the ſame Author 
with the Univerſal Frame of things, none can 

be ignorant, that will but make uſe of their 
ordinary Reaſon. Much leſs can the Author 
of Civil Laws be hid from the Apprehenſion 
and Notice of his Subjects: Since he is con- 
ſtituted, either by the expreſs and open Con- 
ſent of thoſe Subſects, or elſe by their tacite 
Agreement, whillt they any way ſubmit to his 
Command. How we arrive at a Senſe of Na- 
tural Laws, by the Contemplation of Human 
Condition, we ſhall hereafter have occaſion to 
explain. Civil Laws are convey*d to the Sub- 
ject's Knowledge, by a Promulgation , pub- 
lickly and perſpicuouſly made. In which 
there are two Conditions which ought to be 
clear and certain, firſt, that the Laws proceed 
from him who hath the chief Command in the 
State; and ſecondly, that the meaning ef the 
Laws is ſuch, and no other. The former 
Condition is then known, when the Sovereign 
promulgates a Law either by his own Voice, 
or by Perſons of his Deputation. That theſe 
Perſons publiſh Laws by the Command and 
Authority of the Sovereign, there 1s no 
Queſtion to be made, if it appear, that they 
# been ny by the Sovereign in de- 
Aring his Will; if the Laws are brought into 
uſe at judicial Proceedings, and if they contain 
in them nothing derogatory to the Sovereign's 
Power. For it is not to be ſuppos d that a 
Miniſter ſhould vent that for a durable Decree 
of his Prince, which is not ſo, or that he ſhould 
impudently uſurp ſo extrayagant a Power; 
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ſince in an Enterprize of this Nature, there 
could be no hopes of Concealment, or of eſcape- 
ing due Puniſhment for ſo Inſolent an Offence. 
As to the other neceſſary point, that the Senſe 
of a Law may be clearly apprehended, it is in- 
cumbent on the Promulgators, to uſe the 
greateſt Plainneſs that the thing is capable of: 
Contrary to that Management of Caligula, who 
wrote his Laws in ſmall Letters, and fix'd 
them in a High Place, in this manner only, 
ſhewing them to the People (5). 

If any thing in the E ſeems obſcure, 
the A of it is to be ſought, either 
from the Legiſlator, or from thoſe Perſons, 
who are by him appointed to judge according 
to the Laws. For it is their Buſineſs, obſerv- 
ing a right Interpretation, to apply the Laws 
to particular Caſes, or upon the Propoſal of 
ſuch or ſuch a Fact, to declare the Sovereign's 
Pleaſure concerning it ( c ). 

We cannot here but obſerve, that the No- 
tion maintain'd by ſome Authors, That the 
Conſent of the People is requiſite to make Laws 
oblige the Subject in Conſcience, is neither true 
in the Laws of Nature, nor in the Civil Laws 
of Monarchical or of Ariſtocratical Rulers ; 
nor indeed at all, unleſs it be underſtood of 
Implicite Conſent, as a Man by agreeing to 
the Sovereignty of another, is at the ſame 
time ſuppos'd to have agreed to all the future 
Acts of that Sovereignty. Though it would 
really be very uſeful, and contribute much to 
engaging the Subjects in a voluntary Obedi- 
ence, if the Laws could be made with their 
Conſent and Approbation; eſpecially ſuch as 
are to paſs into their Lives and Manners (4). 

XIV. As in the Sovereign, or in him who 
1s to govern another by Laws, two things are 
requiſite , that he underſtand what is fit to be 
preſcrib'd, and that he have ſufficient Strength 
to denonnce and to execute ſome Evil on thoſe 
who ſhall not conform to his Rules : ( for 
we ſuppoſe the Perſons for whom the Laws 
were made, to have both Power and Inclina- 
tion to difobey them) So every Law conlifts 
of two Parts; in one is defin'd and declar'd 
what 1s to be perform'd, or omitted ; in 
the other is ſignify'd what Evil ſhall be in- 
cur'd by thoſe who tranſgreſs in either re- 
ſpect; and this latter part is uſually term'd 
the Sanctr ion of a Law: About which Biſhop 
Cumberland (e) hath open'd a wide Field of 
Enquiry, whilſt contrary to the General Opi- 
nion of the Lawyers, He maintains that the 
© SanQtion of Laws is made, not only by Puniſh- 
© ments, but by Rewards too, and more princi- 
© pally by the latter than by the former. That, 
© xs to the Sanctions of the Laws of Nature, it 
eis ĩimpoſſible by any Natural Signs more open- 
ly and more forcibly to perſwade Men, or to 


(a) Hither may be referr'd that of Plutarch (adverſ. Color.) Ti eaſier to build 4 City without Ground ts hold and ſup» 
port it, than to make a Commonwealth either wnite or ſubſiſt, without the Acknowledgment of a GOD and 8 Providence. 


(b) Dio. Caf. in Exce 


. Piereſc. I. 39. (e) Comp. Hobbes de Cive, c. 14. f. 11. &c. and Leviath. c. 26+ (d) A- 


greeable to this is Pericles's Saying in Xenophon, Apomn. 1.1. p.418. Ed. Steph. Whoever, eit her by written or wnwrittes 


leuce. Comp. Sanderſon de Qblig. Conſeient. Pralect. 7, 


Commands enjoins another to do @ thing, without per aq ys — Abe 4 of 4 — me, 1 15 2 2 — 
23, « Nat. Prelegom. f.14. 40. 


judge 


h 
4 
1 


56 OF Law in General. 


Book I. 


judge with good Authority, that ſuch a Duty 
is commanded by the Governour of the 
World, than if ſuch Acts are grac'd by him 
© with Natural Rewards. That, altho' in the 
© Sanftion of Laws by Men, uſe is made of 
Negative Conceptions and of Words properly 
c expreſſing them; yet in the Nature of things, 
that which drives us on to Action, is ſome 
© poſitive Good, which we hope to preſerve, 
cor to acquire upon keeping off thoſe things 
© that would have a contrary effect. That, 
© Privations and Negations do not move the 
© Will of Man, and that the avoiding of Evil 
eis by no means its Object any farther than as 
© it denotes the Preſervation of ſome Good. 
That, whatever Strength is uſually aſcribed 
© to Natural Puniſhments and Evals, in engage- 
ing Men to ſhun and decline them, is all to 
<be reſolv d into the attractive and impullive 
Force of thoſe Goods which the Puniſhments 
© or Evils would deprive them of. That, thus 
© all thoſe things which are commonly ſaid to 
be done for the fake of eſcaping Death or 
Want, might be more properly affirm'd to 
© proceed from the Love of Lite, or of Riches. 
That, unleſs Lite went before it, Death would 
* {isnifte nothing, and that the former would 
© never be fear'd, if the latter were not firſt 
« defir'd. That, the Nature of things moves 
our Affections more {trongly with the Love 
of a Preſent Good, or the Hope of a Future, 
*than with the Hatred of a Preſent, or the 
© Fear of a Future Evil; and that good things 
© are defir'd upon account, not of the oppoſite 
©Privation, but of their inward Agreeableneſs 
to our Natures. That, Civil Laws receive a 
© ficmer Eſtabliſhment from their End, the 
© Publick Good, a part of which is commu- 
© nicated to ge honeſt Subject, than from 
the Penalties they threaten, the Fear of 
© which can prevail only on a few Men, and 
' thoſe the moſt wicked in the Commonwealth. 
To this purpoſe Bp. Cumberland diſcourſeth. 
On whole Opinion we may firſt obſerve, that 
if we would comprehend under the Term of 
Sanctiůon even the good Things and the Re- 
wards following the Obſervation of Laws : 
It 1s requiſite, that thoſe good Things ſhould 
really proceed from our Obedience, and be, 
as it were, bought or purchas'd by it. But 
now 'tis apparent, that all the good things we 
offeſs we do not obtain by conforming to 
Foe ; and therefore thoſe which we any 
other way acquire, do not come under the 


Notion of Rewards. Thus, our ſelves, our 


Lives, and all the Natural Benefits we enjoy are 
not paid to us as the Rewards of our fulfilling 


any Law; but the Divine Goodneſs freel 


confer'd them on us, before we could ſo muc 

as think of any Law to be fulfill'd. Neither 
is the Continuance of theſe good Things, 
(ſince it proceeds from the inward Force of 
Natural Subſtance, ) deriv'd from any Per- 


formances of ours, but is the Gift of our is not it ſelf a bare Privation, but a thing of a 


(1) Matth. V. 4s. 


Great Creator, who (1) makes his Sun to ſhine 
on the Evil and on the Good, and ſeudeth Rain 
on the Juſt and on the Unjuſt. Thus likewiſe, 
what a Man gets by his proper Labour, and In. 
duſtry, he doth not directly and principally 
aſcribe to his own Obedience, but to his Cre. 
ator who gave him the Strength, and to him. 
ſelf who rightly employ'd it. Yet this Effeq 
indeed, we may obtain by Laws, both the Pre. 
{ſervation of thoſe good Things which either 
the free Bounty of Heaven, or our own Dili. 
gence hath procur'd us from the Incurſions 


and Aflaults of other Creatures that might 


otherwiſe hurt or deſtroy them; and likewiſe 
the Increaſe of the ſame Enjoyments by va. 
rious Methods and Means : And therefore 
theſe Advantages only, in as much as tis in the 
Power of the Legiſlator to make them good, 
are properly to be eſteem'd Rewards. And 
that theſe may have a perfect Force in dif. 
poſing Men to Obedience, the Legiſlator is to 
ſignifie, that ſuch Effects will moſt certainly 
follow ſuch a Cauſe. | 

We may obſerve farther, That altho' the 
Will may be 1ncited to an Action, by the Pro- 
poſal of ſome Good likely to proceed from 
that Action; yet this Conſideration doth not 
impoſe any Neceſſity (2) of Performance, un- 
leſs it be ſtrengthen'd with the Commination 
of ſome Puniſhment , to be incur d upon Non- 
Compliance. And therefore, that any good 
Effect proceeds by natural Conſequence from 
any Action, is indeed a Token of the _— 
lative Bounty of our Creator, who is ſo willi 
to confer that Good on us, and fo kindly in- 
vites and perſwades us to imbrace it. Yet 
this mult not preſently be thought a neceſſary 
Argument, that He at the ſame time com- 
mands us, by performing the Action, to ac- 
quire ſuch a Good. He might grunge judge 
it ſufficient to have offer'd us ſo fair an Oc- 
caſion of receiving his Munificence. But if 
ſome Evil be farther pronounc'd againſt us 

n Omiſſion, then there can remain no doubt, 
but that the Action is really and directly en- 
join d. To which we may add, that the 
Minds of Men are mov'd more forcibly by the 
Infliction of Evil, than by the Poſſeſſion of 


Good. It muſt be confeſs'd, that the Acqui- 
ſition of Good hath very powerful Charms: 


eſpecially when it is freſh, and join'd with 
the Deliverance from ſome preſent Evil. But 
the Senſe of this Pleaſantneſs wears off in a 
long Courſe of Poſſeſſion; and when once 
that Motion of Mind ceaſeth, which either 
the Abſence of the Good, or the freſh Enjoy- 
ment of it rais d, there remains ſcarce any 
thing, but a dull Acquieſcence and Content- 
ment. Whence it comes to paſs that many Per- 
ſons, then only begin to value their good things, 
when they either have loſt or are in danger of 
loſing them. But Grzef, into which all 2 
and all Privations of Good are at laſt re ſol vd, 


— 
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molt politive Nature, and of ſuch prodigious 
Strength, as to be able fo far to extinguiſh all 
senſe and Value of Happineſs, as ſometimes 
to make us deſire ſo ſevere a Remedy as Death, 
for its Cure. | 

Hence, we think, Civil Legiſlators have 
ſufficient Grounds and Reaſons for chuſing to 
make the Sandton of their Laws conſiſt rather 
in Puniſhments than in Rewards. The Ob- 
{ervance of Human Laws is indeed advanta- 

ious enough in general, as it ſecures the 
Polſellion and Enjoyment of thoſe Bleſſings 
which attend a Civil Life : But were the Ex- 
erciſe of common Virtues enforc'd by the Pro- 
poſal of particular Rewards, twere impoſſible 
to furniſh ſtock enough for gt ſo profuſe 
a Bounty. On the other hand, the denouncing 
of Puniſhments was the ſureſt way to make Men 
ſhake off that heavy Drowſineſs with which 
moſt of them are beſotted and benumm'd : 


And becauſe generally the Tranſgreſſion of 


the Laws is join'd with the Hurt ot others, 
and with ſome imaginary Good of the Offender, 
therefore it ſeem'd moſtexpedient to repreſs the 
enticing Allurements of Sin, by repreſentin 
the frightful Image of that Pain and Grie 
which was unavoidably to follow it. Thus 
we find that Civil Laws do always come en- 
forc'd with a Penalty denounc'd againſt Tranſ- 
greſſors, either expreſly defining the kind of 
Mult or Puniſhment; or elſe intimating that 
it is left undetermin'd to be ſettled by the Diſ- 
cretion of the Judges, and of thoſe who are to 
take Care of putting the Laws in Execution. 
Indeed the Roman Lawyers tell us of ſome 
Laws which were imperfeZ (1), or which 
wanted this Penal Sanction. Such a one the 
reckon the Lex Cincia, which had no other 
Clauſe added at the end to enforce it, but this, 
He that doth 9therwiſe ſhall be accounted to have 
done wickedly. But I ſhould conjecture, that 
in that Law either the Infamy alone was 
thought a ſufficient Puniſhment, or it was 
left to the Power of the Cenſors to fix ſome 
further mark of Diſgrace on the Delinquents 
in this point. That ſuch Perſons were not 
altogether unpuniſh'd, we may fairly conclude 
from Tacitus (a). Livy (b) gives us an In- 
ſtance of another Law ſeemingly n 
The Valerian Lau, ſays he, when it had for- 
bidden the Scourging, or the Beheading of a Man, 
who ſhould make an Appeal, only added, that who- 
ever acted thus, ated wickedly. This I ſup- 
poſe, ( ſo great was the Modeſty of Men in thoſe 
Days) might be thought a ſufficient Tie for a 
% But in our times ſuch a Simplicity of 
Expreſſun would be us'd in no Threats, but thoſe 
which were deſign'd for Peſts. In the ſame 
Rank we may place the Law of Zaleuchus 
mention d by Diodorus Siculus (c). Let no 
Citizen proſecute his Enemy with implacable 
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Hatred, but let him ſo maintain Eumily with 
him, as rf he were ſhortly to return into Fuvsur 
and Friendſhip. He that doth otherwnſe, let 
bim be reputed a Man of a Fierce and Barbarcas 
Diſpoſition. Unleſs you'll ſay, that in this 
Cale, as well as in the former, the Infamy 
may well be interpreted as a Puniſhment, And 
ſo likewiſe in thoſe other Laws, recited im- 
mediately after by the ſame Author (4). Let 
not a Free Woman, unleſs ſbe be chunk, go at- 
tended with above one Maid. Let her not flir 
out of the City in the Night time, unleſs when 


ſhe "yees to proſtitute her ſelf to her Gallant. 


Let her not wear Golden Ornaments, nor Car- 
ments mterwoven with Gold, unleſs ſhe deſions 
to at? the Courteſan. Let not a Man wear a 
Ring allied to Gold, or a Garment approaching 
near to the Mileſian Richneſs, unleſs he be guilty 
of Fornication, or f Adultery. Thus (as the 
Hiſtorian proceeds to obſerve ) by /uch Scanda- 
lous Exceptions aud Conditions, he eaſily drueried 
hrs Subjetts from the Purſuit of Luxury and of 
Intemperance. For no one could bear the ex- 
poſmg himſelf to his Fellows by fo feul a Diſ- 
grace (e). 
Thus then, there are two Parts of a Law, 
one Definitive, and the other Yindicative , 
which is the Penal Sanction. Theſe, we ſay, 
are two parts of the ſame Law, and not two 
Species of Laws. For as 1t 1s loſt Labour to 
ſay, Do this, if nothing follow beſides, ſo it 
is abſurd to ſay, Tou ſhall undergo ſuch a Pe- 
nally, unleſs it have been before ſignificd by 
what means we ſhall render our ſelves ob- 
nox ious to this Suffering. We mult therefore 
take notice, that the whole ſtrength and force 
of a Law, properly conſiſts in declaring what 
our Superior 1s pleas'd we ſhould pertorm or 
omit, and what Penalty we ſhall incur upon 
Default. Whence alſo it may be underſtood 
in what ſenſe the Power of obliging is attri- 
buted to the Law. For, properly ſpeaking, 
the Power of obliging, or of laying an in- 
ward Neceſſity on Perſons to act in ſuch a 
manner, is in him who bears the Sovereign 
Command. But the Law is only the Inſtru- 
ment of Sovereignty, by which the Ruler 
makes his Pleaſure known to his Subject, 
which being once diſcover'd, an Obligation to 
Obedience 1s produc'd in them by Virtue of 
his Supreme Authority. Hence too it appears, 
that the vulgar Diſtinction of the Power of a 
Law, into Direfrve and Cmpulſive, was ill 
made; unleſs by the Compulſi ve Power we 
underſtand the Penal Clauſe. For the proper 
Efficacy of a Law conſiſts in direfzng, as it 
declares the Will of the Sovereign, and de- 
nounceth Threats againſt the Subject, if he prove 


Diſobedient. But the Compaſſive Power, or 


the Power of exacting from the Subject a Con- 


formity to the Rule preſcrib'd, by decreeing 


(1) Inter Leges queque illa imperfefa eſſe dicitur, in qua nulla deviant ibus pans ſancitur. Macrob. in Somn. Scip. 
XI 


I. 11. c. 17. 
and from Heaven Deſtruct ion. (b) L. 10. c. 9. 


(a ) Ann. XIII. 42. Cicero de Legibus, I 2. c. 9. The Puniſhment of Per jury, is from Men Di ſgrace, 
(c) L. 12. c. 20. (d) L. 12. c. 21, 


(Ee) Add. I. 13. t. 7. D. de Relig. Sumptibus Funeral. & 1. 3, . 4. Leg. de Sepulchro violato. | F 
H | A 
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and actually inflicting Penalties, is properly 
in the Perſon of him who made the Laws, or 
of him who hath the Care of their Execu- 
tion (4). Though tis a common thing with 
Writers, to attribute to the Laws themſelves 
ſuch Effects, as in a ſtrict ſenſe belong to the 
Supreme Power. Of which kind of Speech, 
that one Paſſage of Apuletus (1) may be a 
ſufficient Inſtance, uad Lex et in Urbe, &c. 
What the Law is in a City, what the General 
is in an Army, ſuch is GOD m the World. 


When Ly (2) ſays, The Commands of the 


Laws are more Powerful than thoſe of Men ; 
this is ſo far true in Democracies only, that 
the Magiſtrates cannot recede from the Laws, 
nor over-rule their Force. 

Legiſlators, as ſuch, are ſaid to compel, only 
Morally ; not that by any Natural Violence 
they ſo conſtrain a Man, as to render it im- 
pollible for him to a& otherwiſe than as they 
direct; but becauſe, by declaring and exhibit- 
ing a Penalty againſt Offenders, they bring 
it to paſs that no Man can eaſily chuſe to 
tranſgreſs the Law; ſince, by reaſon of the 
impending Penalty, Compliance is in a high 
degree, preferable to Diſobedience. 

XV. Now by attributing thus to Laws the 
Power of Obliging, we immediately exclude 
Per miſſions from the Number of true and pro- 
per Laws: Though Modeſimus (b) tells us, 
the Virtues of Law, are to command, to for- 
bid, to permit, to puniſh. For Permiſſion is 
not properly an Action of the Law, but the 
Negation of an Action. Whatſocever things 
the Law permits, thoſe it neither commands 
nor forbids, and therefore it really doth no- 
thing at all concerning them. Some maintain, 
that there is nevertheleſs, a kind of Obliga- 
tion in Permiſſions ; not indeed affecting him 
to whom we fay a thing is permitted, but 
binding up a third Perſon from giving him 
any hindrance, in caſe he undertake what the 
Law thus permits. Though this 1s by many 
reſtrain'd to ſuch things as are fully and per- 
fectly permitted, ſo as not to take in thoſe 
lellet and imperfect Permiſſions which may 
be more properly ſtil'd Indulgences or Con- 
nivances. Thus, for example, the Laws of 
ſome Countries permit the killing of a Wife 
taken in Adultery; yet they do not forbid 
others, from uſing their utmoſt to hinder her 
Death. But if we would be accurate and ex- 
act in our way of Talking, even this Effect 
doth not properly reſult from the Permiſſion 
of the Law, but from every Man's juſt Li- 
berty. For about thoſe things in which the 
Law gives me no ſtop or hindrance, I have a 
perfect Freedom of acting, the chief Effect of 
which is, that no Man ought to diſturb me in 
the harmleſs Exerciſe of it. So that for a 


Law expreſly to permit thoſe Things, to 
which we claim a ſufficient Licence by their 
not being prohibited, which cannot well [all 
under Doubt or Diſpute, ſeems little better 
than uſeleſs and ſuperfluous. As likewiſe, it 
is not always neceſſary, that when any pro. 
hibiting Law 1s repeal'd, an Act hitherto for. 
bidaen, ſhould by an expreſs Ordinance be de. 
clard permitted Since upon removal of the 
former Impediment, our natural Liberty doth, 
as it were, revive and recover it ſelf. There 
are indeed two ſpecial Cafes, in which Civil 
Lawgivers are wont to uſe expreſs Permiſſion ; 
Firſt, when Licence and Impunity 1s indulg'd 
to ſuch an Act, within ſuch a Meaſure; and 
ſecondly, when the Licence or Impunity 1s 
to be purchas d by ſome Fine or Burthen. 
Of the former Caſe, ſome give an Inſtance in 
the Laws of moſt Countries permitting Uſury, 
within ſuch a fix'd Degree: Of the latter, in 
the Conſtitutions of ſome Places, where Wo- 
men are allow'd to proſtitute themſelves, upon 
Condition of paying a certain Tax : which 
whether it be well or ill done, we are not now 
to diſpute (c). 

Legal Permiſſion is divided into Plenary , 
which gives a Right of acting, and makes the 
Deed altogether lawful ; and 4% Plenary 
which either affords Impunity, or Freedom 
from Impediment, or both. Now that ſeveral 
things find an Impunity amongſt Men, is oc- 
caſion d by ſome of theſe Reaſons. Either, 
that the Matters exceed the Reach of Human 
Courts and Cogniſance, as do the Faults of 
Kings ; or, that Human Law hath either 
determind nothing plainly about ſuch an 
Action, or hath declar'd it ſhall be Lawful; 
or, laſtly, becauſe Civil Ordinances frequently 
leave many things to the Modeſty and common 
Honeſty of every particular Man (3). 

Some have more accurately obſerv'd con- 
cerning theſe Permiſſions of Civil Laws and 
Civil Courts, that they are made either by the 
Action of the Law, or only zacitely. To the 
former they refer the Omiſſion, or paſſing by 
of a Matter, not ſimply, and, as it were, by 
accident, but when the Deſign and the Form 
of the Law run in ſuch a manner, that the 
Legiſlator ſhews his Intent of making a full 
Enumeration of Particulars. For in ſuch 2 
Caſe, he is ſuppos d to have permitted what- 
ever he hath not expreſly reckon'd up amongſt 
things prohibited ; provided the matter be not 


repugnant to Natural Honeſty. Thoſe things 


are underſtood to be tacitely forbidden, which 
the Civil Power lets paſs by conniving at, to- 
lerating, or diſſembling; either for the pre- 
ſent only, or for a longer time, fo as to let 
them obtain the Force of Cuſtoms. Yet a 
Permithon granted by a Civil Law, cannot 


(a Liban. Orat. V. Laws were of no Force without Juages to put them in Execution. Bare Statutet have neither Ears 


eur our Cauſe, nor Feet nor Hands to haſten to us and defend us : But all the Aſſiſtance which Tuſtice give, ut, is comvey'd 
( 1) De Mundo, p. 749. Ed. in Uſum Delph. 


„it Miniſters, 


CES BELLY DDD 


(e) Vid. Evagr. Hiſt. Eccleſ. 1. 3. c. 39. Of the Tribute paid by common Strumpets, which 2% 1/15 the Em- 


peror took off. See B. VIII. of our Author, c. 1. C. 3. 


( 3 ) Vid. D:geſt, L co tit. 1 
2 cauſe 


een eee aa. en 2 


r r es 6 aa r fo e © ee Sd con 


> 


4 1 


—_— 


CHAp. VI. 3 of Law 


in General. 


= * 


19 


cauſe that an Action ſhall not be contrary to 
the Divine Law, or ſet it beyond the Fear of 
the Divine Puniſhment. | 5 

We may farther remark, that when a thing 
is ſaid to be permitted, which is not determin'd 
by the expreſs Command of any Civil Law, 
we are not to cavil at the Words of the Law, 
but to conſider the Scope and Intention of it. 
For many things are contain'd in the ſenſe of 
the Laws, and are ſuppos d to be really im- 
plied by them, either as they are neceſſary 
Conſequences, or upon Account of their near 
Affinity and Reſemblance to the determin'd 
Caſes. Regard is likewiſe always to be had 
to Natural Law, or to common Honeſty, which 
is the perpetual Supplement of Civil Decrees. 
Laſtly, thoſe things which are tolerated only 
for a time, or upon the Score of Neceſlity , 
cannot fall under the proper Notion of Rights. 
All which Obſervations are chiefly to be under- 
{tood of the molt perfect or Plenary Per- 
miſſwn (a). ; 

XVI. The Matter of Laws, in General, is 
whatever can be done by thoſe Perſons for 
whom the Laws are made, at leaſt at the 
time of their Promulgation. For if any Man 
afterwards by his own Fault, loſeth his Abi- 
lity to fulfil the Law, the Force of the Law 
doth not thereupon ceaſe and expire; but the 


Legiſlator hath Power to puniſh him, for ren- 


dring himſelf thus incapable of conforming to 
the Rule preſcrib'd him. But, otherwiſe, to 
make ſuch a Law as a Subject cannot fulfil, and 
yet hath not loſt his Power of fulfilling by his 
own Fault, is not only a moſt vain, but a moſt 
unjuſt Deſign (1). As to the ſubje& Matters 
which employ the particular Species of Laws, 
we ſhall more conveniently conſider them in 
their proper place. 5 

XVII. To know who is capable of being 
oblig'd by a Law, we need ſeek no further than 
to the Right of the Legiſlator ; which certainly 
takes in all thoſe who are ſubject to his Com- 
mand. What Perſons the Legiſlator intended 
to oblige 1s plain enough from the Law it ſelf. 
For in all Laws it is ſignified whom they con- 
cern; either by expreſs Determination, made 
ſometimes by a general Sign, ſometimes by a 
Reſtriction to certain Individuals ; or elſe, b 
ſome Condition or Reaſon which a Subje 
finding in himſelf, at the ſame time apprehends 
that he therefore ſtands oblig'd by ſuch a Law. 
Regularly then, a Law obligeth all Perſons 
ſubje& to the Legiſlator, whom the Reaſon 
of the Law reacheth, and to whom the matter 
of it may be N For otherwiſe, Tu- 
mults and Confuſions would continually ariſe 
amongſt Subjects, the Pre ven tion of which 
Diſorders was a principal Rea ſon why Laws 
were firſt introduc'd. And ther efore no Bod 
ſhall be eſteem'd exempted from a Law, unle 


es 


he can ſhew his peculiar Privilege. Yet this 
indeed frequently happens, that a Man may 
be exempted from the Obligation ,of a Law, 
after the time of its being enacted, and this 
we call being diſpens'd with. For if the Le- 
mms may rightly . or repeal a Law, 
e may as qo. tuſpend the fekt of it in 
ſome certain Perſon. Diſpenſation differs from 
Equity (2), with which it is generally con- 
ſounded, in this reſpect, that the former can- 
not be granted but by one indued with Le- 
giſlative Power; whereas an Inferior Miniſter 
of Juſtice not only may, but ought to apply 
the latter; ſo that if he follow the ſtrict Letter 
of the Law, in a Caſe where there is room 
for an 25 Conſtruction, he ſhall be 
Judg'd to act contrary to the Mind and Intention 
of the Legiſlator. Diſpenſations therefore de- 
pend on the free Grace of the Zaw-g7ver, but 
Equity on the Office and Duty of the Judge. 
In granting Diſpenſations, great Prudence is 
to be us'd, leſt by a promiſcuous Indulgence, 
the Force and Authority of Law be enfeebled: 
or leſt, if the ſame happen to be denied to 
Perſons of the like Condition, occaſion ſhould 
be given to Anger and Reſentment, whilſt 
Men of Equal Circumſtances are not admitted 
to Equal Favours. Platarch hath recorded. 
ſeveral Inſtances of very nice and ſubtile Di- 
ſpenſations. As when Ageſilaus ſuſpended the 
Laws for one Day, with this Form, Let the 
Laws ſeep to day (b); to hinder thole Perſons 
who had Hed in an Engagement, from ſuffering 
the vſual Diſgrace. So when Demetrius de- 
ſir'd to be admitted at once into all the Atbe- 
nian Myſteries, whereas it had ever been a 
Cuſtom to celebrate the Greater Myſteries in 
November, and the Leſſer in Auguſt, Stratocles 
publiſh'd a Decree, that the Month March, in 
which Demetrius viſited Athens, ſhould be 
call'd, firſt November, and then Auguf (c). 
What the ſame Author reports of Demoſthenes, 
is more plauſible. Demoſthenes , upon his be. 
ing recall'd from Baniſhment, lay under a pe- 
cuniary Mul&, and the Law forbidding, that 
he ſhould be entirely diſcharg'd from it with- 
out Payment, they invented this way of elu- 
ding the Law; they had a Cuſtom of givin 
Money to the Man who prepar'd and adorn 
the Altar, at the time of ſacrificing to Jupiter 
the Deliverer : This Office and this Money the 
decreed Demaſtbenes; and under that pretence 
allotted him fifty Talents, the Sum in which 
he had been amerc'd. The Lacedemonians 
made uſe of much ſuch another Evaſion in 
Reference to Lyſander. It was a Law amongſt 
them, that no Man ſhould bear the ſame Office 
above once; but now reſolving to let Lyſander 
have again the Chief Power m a Naval Expe- 
dition, they gave Aratus (3) the Formal Com- 
mand of the Fleet, but join d Zyſander with 


(1) See B. 7. c. 9. C 5. of our Author. 
(b) Plutarch Apothegm. Lacon. 
( 3 ) Our Author muſt have meant Aracus, for 4r3tu; was a General of 


H 2 


() Vide Becler in Grot. I. 2. c. 1. f. g. 
utter toys in B. 5. c. 12. 8 

&& in Alexandr. p. 672. & 679. 
the Achæs ns. 18 ” 


(2) See what our 


& Ageſil. Appian Lybic. (c)] Idem Demerr. 


him 
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him in a private Station, with expreſs Orders, 
T hat the General ſhould never act contrary to his 


Advice (a). I know not whether the Saniſb 


Cuſtom mention'd hy Naudeus (b), may not 
be reckon'd hkewiſe amongſt theſe nice Per- 
miſſions. In Spain, he ſays, when they deem 
a Man to be guilty of Treaſon, they appoint 
© Judges to ſit on him in ſecret, who form a Pro- 
«ceſs and condemn him to ſuffer Death; after 
* which they ſeek by any means to put the Sen- 
©tence inExecution. And this they practice asa 
© Salvo to their Conſciences ; that they may not 
© be accus'd of Injuſtice in puniſhing Men capi- 
© tally, without a Legal Knowlegeof their Crime. 

XVIII. LAW may be beſt divided, with 
Reference to its Original, into Devine and 
Fiuman ; the former having 60 D, and the 
latter Man for its Author. But if we conſider 
Law as it bears a neceſſary Agreeableneſs to 
the ſubject Matter, in this reſpe& we divide 
it into Natural and Poſitive. The former is 
that which is fo exactly fitted to ſuit with the 
Rational and Social Nature of Man, that 
Human Kind cannot maintain an honeſt and a 
peace ful Fellowſhip without it: or, in other 
Words, that which carries in it a Natural 
Goodneſs, or a Uſefulneſs ariſing from its 
internal Efficacy, towards Men 1n General. 
Though there alſo a farther Reaſon of 
this Denomination ; in as much as this Law 
may be found out, and known by the ordinary 
Sagacity of Men, and from the Conſideration of 
Human Nature in Common. 


(a) Diodor. Sie. I. 13. c. 100. Plutarch Lyſand. Add. Valer. Max. I. 6. c. 5. ſ. 3. (b) Coups d' Eſtat. cap. 3. p. 193. 


Poſitrve Law is that which doth not by any 
means flow from the general Condition of Hy. 
man Nature, but from the ſole Pleaſure of the 
Law. giver; tho' theſe Laws ought likewiſe to 
have their Reaſon and their Uſes : in refer. 
ence to that particular Society for which they 
are enacted. 

Some are us d to call Poſitrve Law by the 
Name of Voluntary: Not as if the Law of 
Nature did not proceed from the Will of God, 
but becauſe no Poſitiue Law had fuch an Agree. 
ableneſs with human Nature, as to be neceſſar 
in general for the Preſervation of Mankind, 
or, as to be known and diſcover'd without the 
Help of expreſs and peculiar Promulgation. 
And therefore the Reaſons of this Law are, not 
to be drawn from the General Condition of 
Human Race, but from the Particular, and 
ſometimes the temporary Advantage of ſepa. 
rate Communitie (c). So that upon the Union 
of Men in Societies, they are fix d and deter- 
min'd by the Pleafure of Superiors. We may 
improve our Notion of Poſitive Law by that 
Paſſage of Ariſtotle (1), where he lays, That 
Laws proceeding from Inſtitution and e. 

Fulneſs, bear ſome Reſemblance 1s Meaſures : 
For the Meaſures of Wine and Corn, for inſtance, 
are not every where the ſame ; but Greater where 
the Merchants buy, and Leſſer where they ſell. 

Drume Law is again divided into Natural 
and Poſitive (2): But Human Law ſtrictly 
taken, is only Peſitive. Of the particular 
Species, we ſhall diſcourſe in their Place. 


(c) Morem accommodare prout conducat, is a Phraſe with Tacitus, I. 12. c. 6. to change the common Manners and 
Ways of Acting, for the Publick Benefit and Convenience. (1) Vid. Erh. ad. Nicom. I. 5. c. 10. Et Vid. I. 15. 
D. ae condit. Inſtit. (2) Divine Natural Law is diſtinguiſh'd from Poſitive, becauſe This is alterable by the Au- 
thoriry that made it, That is not, but is Eternal and Immutable. See what our Author ſays in B. 2. c. 3. f 4. 
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VII. 


Of the Qualities of MoRaL AcTIONS. 


UR next Buſineſs is to conſider the Qua- 

lities of Moral Actions: Now according 
to theſe, Actions are ſaid to be Neceſſary , or 
not Neceſſary, Lawful or Allow'd, and Unlaw- 
ful or Diſallaw'd, Gord or Evil, Juſt or Unjuſt. 
So that the Qualities of Moral Action mult be 
Neceſſity, Licence or Allowance, and the Oppo- 
ſites of theſe, which want proper Names; to- 
gether with Goodneſs and Illneſs, Juſtice and 

Injuſtice. 

II. A weceſ/ary Action is that which by Vir- 
tue of the Law or the Command of a Superior, 
the Perſon to whom the Law or the Command 
is given, is bound abſolutely to perform. For 
in this conſiſts the Neceſſity of Moral Actions, 
that they ought not to be omitted, nor yet to 
be done in another manner than what is en- 


join'd; though by our Natural Power and 
Strength we are able cither to omit them or 


to do them in another manner. Yet it is uſual 


for the Lawyers to ſay abſolutely, that a thing 
which wants only this Moral Neceſſity, can- 
not be done (1). To a Neceſſary Action is - 4 
pos'd not only a Forbidden Action , expreſly 
prohibited by the Laws or other Orders of the 
Superior: but likewiſe a Lawfu/ or an Allow'd 
Action, which the Laws neither command nor 
forbid, but leave it to every Man's Pleaſure, 
whether he will undertake or decline it (4). 


Now by common Ulage of Speech, not only 


thoſe things are ſaid to be Lawfu/, which nei- 
ther Divine nor Human Law forbids, and 
which therefore may be undertaken without 
Sin or Blame, but likewiſe thofe things which 


95 Nam que fatta ledu 
Hunt: nec facere nos poſſe credendum eſt. Dig. I. 28. t. 


e Exiſtimationem, wverecundiam noſtram, & (ut generaliter dixerim) contra bones mores 
7. (a) Cicero pro Balb. There are ſome things which we ought not 


to do, thouzh we might lawfully do them: But on the other hand, whatever we cannot lawfullydo, it's wery certain we ought 
not to do, Liban. Declam. 16. The Law by not commanding me to do a thing, cannot be (aid to forbid me the doing it. 
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although prohibited by the Laws of Nature, 
yet the Laws of particular States ſo far permit, 
as not to impoſe a Penalty on them in Human 
Cogniſanee; leaving them to every Man's Pri- 
vate Conſcience and Honour. Tals Obſer- 
vation is admirable to this purpoſe, It 7s not 
lawful ( ſays he) for any Man to ſin; but we 
commit an Error in Speech, whilſt we ſay that 
ſuch a thing is lawful, which is indeed tolerated 
or allow'd (a). The former kind of Actions, we 
may call per fectiy lawful, the latter amper fecrly. 
But farther than this, we ſometimes 1n a 
very looſe Sence, term even thoſe things /aw- 
ful, which all Men agree and confeſs to be the 
molt baſe and vile; whenſoever the Perſon 
who performs them is Maſter: of ſo much 
Strength, as to be too = for Human Puniſh- 
ment, or Reprehenſion (E). | 
III. We call that Action Good Morally (c), 
or in Moral Eſtimation, which is agreeable to 
the Law, and that Action Evil which is dif- 
agreeable. In as much as the ratio formalrs, 
the proper and diſtinguiſhing Nature of the 
Goodneſs or IlInefs of Actions, conſiſts in a 
Relation determining them towards a Directive 
Rule; and this Rnle is what we term a Law: 
(under which Name we here mean a neceſſi- 
tating, and not a permitting Law, and if it be 
Human we ſuppoſe it not contrary to thoſe 
which are Divine,) For as a — Action 
roceeds from the Rule preſcrib'd, and is by 
it ſo form'd as exactly to agree with it, it is 
ſaid to be Good As it is undertaken againſt 
the Preſcrib'd Rule, or varies from it, it is 
call'd Evil, and, in one word, Sim, Now it is 
plain, that any Directing Rule, for inſtance 
the Mariner's Compaſs, is ſaid to be the Canſe 
of his right Sailing, and of his coming to the 
Port; not ſo much in regard that the Ship 
takes a Courſe falling in with its Direction, as 
becauſe the Pilot guides himſelf by it in ma- 
naging the Steerage: In like manner, a Law is 
ſaid ts be the Cane of Rectitude in an Action, 
not when the Action, however intended, is a- 
greeable to it; but when the Action proceeds 
from the Dictate of the Law, and from ſome 
Dependence on it; that is, from an Intention 
of paying Obedience to its Injunctions. 
Whence, if a Man by chance, or without 
thinking of any Obedience to a Law, performs 
a * preſcrib'd by that Law, he may indeed 
be ſaid to have done rigbth, or not it, in a 
Negative rather than in a Poſitive Senſe, but 
he cannot be ſaid to have done Morally well. 
No more than one that by diſcharging a Gun 
at venture and random hath brought down a 
Bird, can be ſaid to have ſhot skillfully, and 


like a Marks-man. 


IV. Farther, ſince the Law determines 
either the Diſpoſition of the Agent, or elſe 


the Object, or the End or the Circumſtances of 


the Action; an Action is Morally Good or Evil, 
for one of theſe Reaſons, either becauſe the 
Agent is ſo diſpos das the Law requires him 
to be, or otherwiſe; or, becauſe the Action is 
directed towards the proper Object, with that 
End and thoſe Circumſtances which the Law 
preſcribes, or with the comtrary. But here it 
mult be oblery'd, that to make an Action Good 
tis neceſſary , that it not only conform to the 
Law in all its Material Requiſites and Con- 
ditions: but like wiſe, that, in reſpe& of its 
Formality, it be exercis d, not out of Ignorance, 
or any other Cauſe befides the Intention ot 
paying Obedience to the Law. And therefore 
an Action, though otherwiſe on the account 
of the Matter of it Good, may by reaſon of the 
Bad Intention of the Agent, be imputed to him, 
as Evil. For a Man who deſigning an ill 
Thing doth a good one, hath by no means a 
Title to any Reward for his Service: As hein 
Valerius Matimnas (4), who intending to kill 
Zaſon, luckily broke his Impoſthume. Upon the 
ſame account, he who miſpends his lawful 
Power in ill Service, 1s guilty of Sin: as 2 
Judge, ſuppoſe, who abuſeth his Authority of 
niſhing Offenders, to the ſatisfying his own 
rvate Reſentments. For which reaſon the 
Carthaginians ſentenc'd their Generals to 
Death, if they had undertaken an Enterprize , 
though with Good Succeſs, yet with ill Coun- 
ſel and Defign (e). But, on the other ſide, 
an Action as to the Matter of it Evil, cannot 
by Virtue of the Honeſt Intention of the Agent, 
be turn d into Good. Whence the Reaſon is 
clear, why a Man cannot uſe his own Sins as 
means for the Attainment of any Virtuous End, 
or why we mult not do Evil that Good may come 
of it (1). For to render an Action Evil, it's 
{ufficient that it be incongruous to the Law , 
in any one Point or Condition, whether Aa- 
terial or. Formal : That is, if either the Dif- 
poſition of the Agent, or the Object, or the 
End, or any one of the Circumſtances contra- 
dict what the Law directs. Tis a moſt vain 
Diſtinction of ſome Men, when they affirm 
that an Action, as to the Subſtance of the 
Work, may be good, although the End re- 
quired by the Law be not intended by the A- 
gent. For the End makes a main part of the 
very Eſſence of a Moral Action; in as much as 
it enters into the Intention, which is a Prin- 
ciple of the greateſt Force in T ap. the 
A Bion Quality. Hence it is ſinful to direct 
an Action, not only to an Ill End, but like- 
wiſe to any other End, than what ie preſcrib'd 


a) Lampridius reports of the Em 
neſs : But he fear'd this might rather incr:aſe Debauch 


commonly ſay, All things are lawful towards a Slave, 


perour Severus, that he bad ſome thoughts of gr the 8 — 2 of _— 
in Private: Men natnrally affecting what is Unlawful, and pur- 
ſuing with Eagerneſ: and Fury any Practice which hard ow forbidden them. (b) Senec. de C 


ent I. r. c. 18. Though we 


yer there are indeed ſome things which common Nature forbids aft af 


towards a Man : one of our own Species and Condition. (c) For the other kind of Goodneſs, term'd Natural or Ma- 


terial, by which a Thing or an Action tends to the Benefit or P 


Though we muſt obſerve, that in the Pr 
with this Moral Goodneſs, and 

B. I. c. 4 f. 4. and B. II. c. 3.C. 21. 
Extern. ( 1 ) Rom. chap. 3. ver. 8. 


Rational 


ecepts of Natural Law, and in 
(d) E 1. c. B. . 6. Extern. 


erfection of any one, is explain d in another place. 
Civil Conflitutions , it goes along 
ſeems to give the firſt Spring or Occaſion to it. 


e] Liv. 38. c. 48. Pal. Max l. 2. Cc. 7. ſ. 1. 
| by 
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by the Law (a). Nor is an accompliſh'd Fact of our ſinning. For a Man who hath the lealt 
only, or ſuch as hath obtain'd its End, ac- Inſight into the Conſtitution of Morality, will 
counted Wickedneſs, but even a Commenc'd judge nothing more abſurd, than to enquire 
Enormity : And this latter is by Civil Laws whether or no He be the Cauſe of an Action, 
ſometimes puniſh'd with equal, or however who forbids it by a Law, and puniſheth it for 
with little leſs, Severity than the former; ac- being done after his Prohibition. As for 
cording as they find it neceſſary to repreſs a GOD' concurring to the Phyſical part of an 
Villany in its firſt Riſe and Appearance. Action, he can with no more reaſon be on this 
V. This Goodneſs and this Zei of Actions account ſtil'd the Cauſe of Sin, than one who 
as they conſiſt formally in ſuch an Agreeable. hath furniſh'd an Artificer with Materials to 
neſs or Diſagreeableneſs to the Law, as we work upon, can be reckon'd the Cauſe of a De. 
have been ſpeaking of, ſo they depend entirely formity in his unskilful Work. Wherefore, to 
on him as take cthcient Cauſe, who performs the Term or Name of Cauſe into a Signification 
an Action which the Law either commands or ſo very improper, and ſo remote from common 
forbids. For his Determination ſo conſtitutes Senſe, is to join our Pride and Ambition in of- 
the Action in the Rank of Moral Beings, that fering an Irreverence to the Divine Nature (þ). 
it muſt be imputed to him, and to him only. VI. We are, in the next place, to diſcourſe 
And therefore thoſe Men have tormented them of Jigtice, concerning which it ought to be our 
ſelves with a needleſs Fear, who, leſt they firit Obſervation, that the Signification of this 
ſhould ſeem to make GOD Almighty the Au- Term as applied to Perſons, is very different 
thor of Sin, have plac d the ratio formalis of an from that, by which it denotes an Attribute 
Evil Action, in the Privation of Conformity to the-/ of AtFions. For when we uſe it with regard 
Law. For though the Poſition of any Form ne- to Perſons, to be 7uſt imports as much as to de- 
ceſſarily infers the Privation or Abſence of the light in acting juſtly, to ſtudy after Juſtice, 
contrary Form; yet how miſtaken muſt he be or to endeavour in every thing to do what is 
in his Opinion, who would ſeek for the Eſſence juſt: And to be Unjai?, is to neglect Juſtice, 
of a thing in this Privation? Nor will be find or to think it ſhould be meaſur'd, not according 


| himſelf any great Proficient in Wiſdom, who as it is really due, but as it ſuits with preſent 


hath arriv'd to know that Streightneſs is the Advantage. So that a 7u/? Man may perform 
Privation of Crookedneſs, and Crookedneſs ſeveral Unju/t Actions, and an Unjuſt Man 
the Privation of Streightneſs. But theſe Inven- ſeveral 7ſt AfZions. For he is to be eſteem d 
tions and theſe Fears of Men, both proceeded a Juſt Perſon, who doth Juſt Things in Obedi- 
from their Ignorance of Moral Things. GOD, ence to the Law „and Unjuſt Things only 
the Author of all Natural Reings, need not and through Infirmity, and he an Unjuſt Perſon, 
ought not to be eſteem d the Author and Cauſe who doth Juſt Things in fear of the Puniſh. 
of all Moral, all Notional and all Artificial Be - ment annex d to the Law; and Unjuſt Things 
ings. Some looſe Thinkers muſt needs be either out of Perverſeneſs and Pravity of Mind, 
touch'd with a ſtrange Itch of Wit, when or for the procuring of Glory, or any other 
they imagine they have given us an extraor- ſeeming Benefit (c). Hence it appears, that 
dinary Specimen of their Philoſophical Sub- the Definition of (1) Juſtice ſo much in vogue 
tlety, in numbring GOD amongſt the Cauſes with the Roman Lawyers, in which they call 


( a ) Matth. VI. v. 5. Juvenal, Sat. 8. v. 215. Cauſs facit rem diſſimilem. Senec. de Conſtant. Sapient. c. 7. Az 
Villanies before the Accompliſhment of the Work are compleat in reſpef# of the Guilt, (b) Philo Judæus de profug. What 
eater inſtance of Blaſphemy can there be, than to make GOD and not our ſelves, the Aut her of Evil? Maxim. Tyr. Dif. 
ertat. 3. Theſe dreadful Names, of Furies, Fates, and Deſtinies, what are :hey but the ſpecious Pleas and Excuſes of Human 
Wickedneſ:, by the mcans of which we are wont to charge our own faults upon the Providence of Heaven ? When alas | theſe , 
and all the other Miniſters of Terrour, and over-ruling Neceſſity which we ſo often complain of, are Monſters of our own making, 
and ſuch as we carry about us in our Breaſt, Idem Diſſertat. 25. the Wretch who ſins upon Choice, take all 
the Guilt upon himſelf, and let G OD be clearly juſtified. (c) Hobbes de Cive, c. 3.1. 5. Plin. Panegyr. c. 56. 4 
Wicked Man may do many things, in himſelf commendable : But to deſerve Commendation in his own Perſon is the Prerogativye 
Ha Man truly Good and Virtuous. 
Philemon in Stobeo, Serm. IX. He is not Juſt who barely acts no Wrong, 
But he who | when fraught with Power to harm; 
Nor will the Conqueſt of a Puny Luft | 
Enſure his Triumph; but a Strength of Soul 
Fit to ſuſtain th' united Force of Sin, 
And foil Temptation in its laſt Attack. 
Solid in Wo and Generous Honeſty, 
Nor bent with crooked Guile, nor bribed with Praiſe, 
He courts the Virtue and contemns the Fear, 
Architas de Viro bono & beato. As he who hath ſome time or other been guilty of Immodeſty , Injuſtice, or Timeronſueſ;, 
:r not to be rec kon d in the number of Bad Men? ſo neither ts he who hath perform'd ſome Aiis of the oppoſite Virtues , 
immediately to be rank'd amoneft the Good. But the true Judgment of Perſons is to be made, not from any ſhort Period 
acting, bat frem the whole Courſe and Tenour of Life, Agathias (1. 5.) hath left a very judicious Cenſure of thoſe 
People in Conſtantinople, who upon a terrible Earthquake in the City, had contended with each other in the Per- 
formance of Good and Pious Works. Al this they did ( ſays he ) for à certain Time; ſo long as the Impreſſion of the 
Fright was freſh and ſtrong upon their Apprehenfion. But when the Calamity began to abate , moſt of them return d to their 
former laoſneſs of Practice. Now ſuch 8 Nun. motion of the Mind, ſuch a Fit, as it were of Goodneſs, cannot be call true 
Juſtice, or ſolid and fruitful Piety, ſuch as is wont to be form d in Men by Right Opinions and Conſtant Application; but an 
Unnatural Diſguiſe, an ill-contrived Stratagem, a meer Huckſtering in Holineſs, taken up as 4 Preſervative againſt the Com- 
non Evil. Virtue upon Neceſſity is juſt as long liv d as the Fear that occaſignt it. (1) Inſtit. 1. 1. tit. 1. Dig. I. 1. tit. 1. . 10. 
| * it, 
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it, 4 Conſtant and Perpetual Juclination to give 
every one his Due, belongs to the Juſtice of 
Perſons, not to that of Action. And this we 
take to be very Inconvemient : In as much as 
the Science of Law 1s chiefly employ'd about 
the Juſtice of 44tons, and toucheth on the 
Juſtice of Perſons only by the by, and in ſome 
few Particulars. : 
VII. The Jaftice of Actions differs from their 
Goodneſs chiefly in this, that Gooeneſs barely de- 
notes a Conformity to the Law, but 7Zuftice far- 
ther includes a reſpect to thoſe Perſons towards 
whom the Action is perform'd. So that we 
apprehend that Action to be Juſt, which with 


full Deſign and Intention is applied to the Per- 


ſon to whom it was due. And therefore 
Juſtice, in this Sence, will be nothing elle, 
but the right Application of the Action to 
the Perſon. We ſhall chuſe to divide Juſtice 
chiefly with regard to the Matter which 1s 
owing, or which bears a relation to Another by 
way of Debt or Due. 

But we mult obſerve beforehand, that ſome 
Actions may be call d pure and others mixt. The 
former are per form'd and fini{h'd by the Motion 
of ſome of our Powers applied in ſuch a certain 
manner to the Object; of this kind are Honour- 
ing, Paying Duty and Reſpect, Loving, Hating, 
Comforting, Praiſing, Diſpraiſing, Oc. the 
Product * all which is nothing elſe but the 
cauſing the Object to be really affected, or to 
be thought affected by the Action in a certain 
way, either with Complacency or Diſſatis- 
faction. But the latter, or the Mix d Actions, 
are join'd with the transferring of ſome Ad- 
vantage or Diſadvantage on the Perſon towards 
whom they are exercis d; and therefore their 
effect conſiſts principally in ſome Operation, 
either profiting or hurting another Man 1n his 
Perſon or in his Goods (1). Again, there are 
ſome Actions which make a part of Commerce 
amongſt Men, and are valu d at a certain Rate; 
others have no Price or Rate 1mpos'd upon 
them: Concerning which difference, we ſhall 
enquire farther hereafter (2). Laſtly, We 
mult take notice, that ſome things are Due to 


us Perfectly, others /mperfettly. Thoſe things 7 


which are due to us in the former manner, 
if voluntary Payment be not made, we may 
conſtrain the Debtor to diſcharge ; if we 
live in a Natural State ; by Arms and main 
Strength; if we are Members of the ſame 
Civil Society; by preferring an Arion againſt 
him in Courts of Juſtice. But what is due to us 
in the Jatter way, we ought neither to claim 
by Methods of Hoſtility, nor to extort by 
Legal Proceſs. It is uſual with Authors to 
expreſs Perfetf? Right, by the help of the word 
Suns, as when they ſay a Man claims ſuch a 
thing / uo jure, By his ownRight (3). Now that 
lome things ſhould be thus aue to us Perfectiy, 
and others /mperfetly, the reaſon amon 
thoſe who live in a State of Natural Libert 
1s, the great Diverfity of Precepts in Nature's 


— OS 


Laws, of which ſome conduce to the very 
Being, others only to the well-being of So- 
ciety: And therefore ſince there's leſs Ne- 
cellity of Performing theſe latter than the 
former, Reaſon ſhews that the former may be 
requird and executed by more ſevere Courſes 
and Means ; whereas 1n regard to the latter, 
it is meer Folly to apply a Remedy more 
grievous than the Diſeaſe. Belides, there uſu- 
ally paſſeth between Men ſome Covenant a- 
bout the former, but not about the latter ; 
and conſequently, ſince they are left to every 
Man's Conſcience and Modeſty, it would be 
very improper to extort them violently from 
another, unleſs in Cafes of extraordinary Ne- 
ceſſity. In Civil Communities, this differ- 
ence ariſeth from the particular Laws and 
Conſtitutions allowing or diſallowing an Aion 
in ſuch or ſuch Caſes. Though molt Com- 
mon. wealths do in theſe Points follow the 
Tract of the Law of Nature; except where 
they have ſome particular Reaſons adviſing 
the contrary. 

VIII. When then, we exhibit to another 
either Actions or Things due to him only b 
Imperfeck Right, or when we exerciſe wand 
another Actions not coming under the Head of 
ſtrict Commerce, we are ſaid to have obſerv'd 
General or Untverſal Juſtice. As when a Man 
ſupplies another with his Counſel, Goods, or 
Help, as he hath need; or when he performs 
the Offices of Piety, Reverence, Gratitude, 
Humanity or Beneficence, towards thoſe to 
whom he is in Duty bound to pay them. 
This kind of Juſtice only enjoins that the Debt 
be paid, not conſidering whether the thing 
given in Payment be equal to the Reaſon why 
it is due or not. Thus a Man ſufficiently dit- 
chargeth the Duty of Gratitude, if he make 
all the return that his Abilities will allow ; 
though perhaps the Kindneſs he hath receiv'd 
were 1n value much greater. 

But when we perform towards Another 
Actions falling under Commerce, or ſuch as 
transfer any thing on Another to which he 
had Perfect Right, this is call'd Particular 
uſtice. | | 

IX. Now this Perfect Right accrues either 


to fingle Perſons by a Covenant ( tacite or ex- 


preſs,) made with ſome Society, in order to 
their being admitted Members of it; or to a 
Society by a Covenant made with ſingle Per- 
ſons, in order to the receiving them into the 
ſame Community: Or, laſtly, from (4) Pacts 
made between any Parties concerning Things 
or Actions falling nnder Commerce. When 
we pay thoſe things which are due upon the 
Pact of a Society with a Member, or of a Mem- 
ber with a Society, upon the accounts juſt now 
ſpecified, we are ſaid to exerciſe Diſtributiue 
Zuflice. For whenever a Man is recetv'd into 
a Society, a Pact is either expteſly, or at leaſt 
tacitely, made between the Society and the 
Member now to be introduc'd, by which the 


(1) For Example, a Gift, a Loan, Murder, Cc. 
(4) See B. III. c. 5. f. iſt and 7th. 


(2) See B. V. c. 1. f. 5. 


(3) Vid. Gror. I. 1. c. 1. ſ. 5. 
1 Hfxciety 
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Society engageth to give him a * Share and 
Proportion of the Goods which it enjoys as 


to the Wages due upon this Cammutative 
Juſtice adds ſomething out of free Bounty, 


a Common Body; and the Member promiſeth, which is comprehended under Univer fal 
that he will bear his proper and equal part of Juſtice. But how doth this Affect our Di- 


thoſe Zurthens which conduce to the Preſerva- 
tion of the Soczety, conſider d as ſuch. The exact 
Determination of the proper ſhare of Goods to 
be aſſign d to the Member, is made according to 
the Rule and Value of the Pains or Charges em- 
ploy'd by him, towards preſerving the Common 
Society, in Proportion to the Pains or Charges 
contributed by the other Members. On the 
other hand, the Determination of the proper 
Share of Burthens to be laid on the Member, 
is made according to the Value of the Benefits 
recetv'd by him from the Society, conlider'd 
in proportion to the Advantages which the 
reſt of the Members enjoy. Hence, ſince it 
generally happens,that oneMember contributes 
more towards the Preſervation of the Societ 

than another, and that one likewiſe exceeds 
another in deriving Advantage from it, the 
reaſon is very apparent why, upon the ſup- 
polal of Many Perſons, and of this Inequality 


amongſt them, we ought in the Exerciſe of - 


Diſtributive Jnſtice, to oblerve a Comparative 
Equality: Which conſiſts in this, that what 
Proportion the Merits of one Perſon bear to 
the Merits of another, ſuch Proportion ſhall 
his Reward bear to the others Reward (a). 
Thus, for Inſtance, if Six Things of the ſame 
Value are to be Diſtributed amongſt Cazus , 
Seius, and Titius, upon Suppolition, that 7 z/zus 
exceeds Caius in a triple Proportion, and Sezus 
in a double, Titius ſhall have three, Sezus two, 
and Caius one. Nor is it Requiſite to this 
Equality, that the Reward fully anſwer and 
come up to the Merits of the Perſon ; but tis 
ſufficient, that what Proportion the Service 
of the one bears to the Service of the other, 
the ſame Proportion there ſhould be between 
their Shares of the Common Benefits. And 
the ſame Rule mult be follow'd in diſtributing 
Burthens. 

As for what Mr. Hobbs (b) alledgeth, to 
overthrow this Aeſpect᷑ ive —_— that / may. 
of my own Goods diſtribute leaſt to him that at- 
ſerves moſt, and moſt to him that deſerves leaf, 
provided I Pay but for what I Bargain d for; and 
uſeth the Authority of our Suu; in the XX. of 
St. Matthew, v. 13, &c. to confirm his Opinion: 
All this if rightly conſider d, makes nothing 
to the purpoſe. For in the place of Scripture 
above. cited, it is ſhewn indeed, that he doth 
not offend againſt Cmmutative Juſtice (which 
governs the Contracts about Hire, c.) who 
out of his Liberality gives to ſome a larger 
Re ward than their Service deſerves; or who, 


ſtributing * the Buſineſs of which is 
nothing elſe, but to aſſign to many Perſons 
their proper Shares of a thing, to 'which all 
of them have a Perfect, though (in regard to 
the Quantity) an Unequal! Right? And then 
as for the Word Diſtributing, which occurs 
in the Inſtance alledg'd from Scripture, this 
doth not in the leaſt make the Act fall under 
Juſtice, ſtrictly call'd Diftributrve; but only 
hints, that the Labourers were any, to 
every one of whom their Wages were to be 
paid according to Commutative Juſtice 1 ) 

To clear the Doubts rais'd on this Head by 
Grotius, in his firſt Book and firſt Chapter, 
we need only obſerve, that his ( 2) Zxpletive 
Juſtice doth not exactly come up to Commu. 
tative, nor his Attributive to Diftributive ; 
and that his Diviſion 1s not founded on the 
{ame Bottom as ours. For ours is chiefly taken 
from the Matter which is owing, and from 
the Cauſe of owing it; but his from the 
Manner and the Degree in which a thing is 
ow'd. Whence the Reaſon is evident why the 
parting of Gain in Contracts of Societies, is by 

im referr'd to Expletive, and by us to Di/tre- 
butive Jultice. The obſerving ef (3) Geome- 
trical Proportion 1n theſe Caſes, 1s indeed only 
Accidental ; ſince 'tis not neceſſary, that the 
Members ſhould have contributed unequal 
Shares, but they might as well have contributed 
equally, and then in parting the Gains a /imple 
or ſtrict Equality mult have been follow'd. As 
for that Caſe ſtated by Grotius, If one Man only 
be found fit for a Publick Office, his Reward ſhall 
he aſſen d him according to Simple, or Arith- 
metical Proportion; it mult be farther enquir'd, 
whether the Man had a Perfe# or mperfet? 


Right to this Office. If the latter, the Caſe 


will then belong to Univerſal Juſtice : if the 
former, we agree to Grozzus's Remark, that 
Species of Proportion call'd Geometrical, is 


though generally, yet not always follow'd in 


Diſtributive Juſtice. Nor have we taken the 
difference of our two kinds of Juſtice from their 
making uſe of a different Proportion. And fo, 
for the other Inſtances of Grotius, the aſſgu- 
ing of Legacies belongs not to Diſtributive 
Juſtice, but to Univerſal : And when a City or 
State repays out of the Common Stock, what ſome 
particular Members have expended on the Publick 
Account, Commutative Jultice is exercis'd, and 
not Diſtributive. Becauſe the Reaſon of the 
Debt ariſeth, not from that Pact by which 
the Society firſt admitted the ſaid Members, 


(a) For as Phe Tudeus, I. 2. p. 640. Ed. Genev. (de Monarch.) obſerves, tis high Inequality to give equal Honours to 
3 hoſe who are not equal in Merit, Arrian. Epidet. I. 3. g. 17. This is 4 ſettled Law of Nature, that he who is more ex- 


celleut, ſhould on that very account, have a larger ſhare of Good 8 . than he who is leſs. 
( 1 ) Hobbs gives another Example, See the next Section. 
largely this Definition of Grotius in Section the XI. of this Book. 


(b) De Cive, 3. ſ. 6. 
2) Our Author will Explain and Examine more 
( 3) To underſtand what Geometrical Pro- 


portion is, the beſt way is to give an Example of it. When I ſay then, Six is to Two, as Twelve is ro Four, 
there is a Geometrical Proportion; becauſe, Two is as often found in the number Six, as Four is found in the 


number Twelve. 


but 
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but from a particular and a very different 
Contract. 

X When we exhibit to another Things or 
Actions due upon Reciprocal Pact, and coming 
into Commerce, this is call d Commutative 
Juſtice. And fince Padts of that kind tend to 
this Iſſue, that for a Thing or Action of my 
own falling under Commerce, I receive from 
another an Equivalent Thing or Action, at leaſt 
ſuch as I eſteem Equivalent; the Reaſon is 
hence obvious, why in this Species of Juſtice 
a ſimple Equality 1s requir'd which we com- 
monly call (1) Arithmetical Proportion, but 
that the ſtrict Mathematicians will allow it 
that Title we dare not engage (a). The 
Thing or Action then, coming in Commerce 
to another, ought to be anſwer d by ſomewhat 


exactly of the ſame Value in Moral Eſtimation. 


For, the Objection of Mr. Hobbs (b) that f 


we ſell our own Goods at the bigbeſt Price that 
can be, we do no Injury to the Buyer, who in- 
clin'd and conſented to the Bargain, ſhall be 
examin'd at large hereafter ( 2 As for 
Vinaicatiue Juſtice, which according to our 
Notion conſtitutes a particular Species, it will 
be Conſider d in a more convenient Place (3). 
XI. It may be worth our while to take far- 
ther Notice of (4) Grotins's Opinion concern- 
ing Juſtice, which he, neglecting the uſual Di- 
ſtinction of General and Particular, divides 
into Zxpletrve and Attributive. This differ- 
ence is founded on the Diverſity of that Right 
which one Man hath to receive any thing 
from another, which, as we have already ob- 
ſerv'd, is either Perfect or Inperfect; the 
latter being allo term'd Amplitude in Op 
ſition to fir: Right. Therefore an Act 2 
longs to letiue Juſtice, when we render 
that to another which is due to him by a 
Per fe Right; but to Attributive juſtice, 
when we render that which is due to him only 
by an Imperfect Right. Now the Reaſon of 
theſe two Appellations of Juſtice ſeems to be 


this ; whatſoever is due to me by Perfet? 


Right, is conceiv'd to be already in ſome 
meaſure own, and conſequently ſo long as 
it is withheld, ſomewhat of my own is ſuppos'd 
to be wanting. (Thus even Names and Titles 
are reckon'd part of our Patrimony, and may 
paſs 1n Payment to others.) So that if a Man 
ys me what is my Due by a Perfect Right, 

e gives me no new thing, but only fills 
up the place of a thing which before was 
ſent, and which in the mean time was ſup- 
plied by an Action. For Example, a Man 


who hath borrow'd a Book out of my Study, 


when he reſtores it, doth not properly increaſe 
my Study, but only fills up a place made empty 


on his account. But ſuch things as I have 
only an /mperfet? Right to receive, I cannot 
reckon my own, nor put them into my Patri- 
mony ; ſince they depend entirely on the Mo- 
deſty and common Honeſty of another Man, 
who may not, by any violent means, be com- 
pell'd to pay them. And therefore twould be 
ridiculous, if a Beggar, for Inſtance, ſhould 
make over to a Shoe-maker for the price of a 
Pair of Shoes, an Alms which he expe&#s to 
receive from ſome Rich Perſon. Thus then, 
he who renders to another any thing due by 
Imderfect Right, doth properly attribute, give 
or add to him ſomewhat which he could not 
before call hit own. For this Reaſon Grotus 
calls Attributiue Juſtice the Companion of thoſe 
Virtues which tend to the Benefit and Advan- 
tage of others, as Liberality, Mercy, Humani- 
ty, and the like. For theſe Dues Men receive 
only by /mperfe Right. When he adds to 
theie, Providentia recrrix, or State-Providence, 
he is, in our Judgment chiefly to be underſtood 
of the Diſtribution of thoſe Rewards, to which 
the Subjects have only an Imperfect Right; in 
which though a greater Liberty may be taken 


than in giving thoſe which are due upon Con- 


tract, yet it would be perhaps moſt adviſeable 
to proportion every Man's Share to his Merits, 
as the ſureſt way to prevent Strifes and Com- 
plaints (c). 

Why Grotzus forbore the uſe of the Com- 
mon Axiſtotelian Terms, he himſelf gives this 
Reaſon: becauſe the Word Svremexnri doth not 
come up to the full import of Erpletie; for, 
that he who is poſſeſs d of my Goods ſhould re- 
ſtore them again, doth not proceed from any 
rd nayua or Commutative Contract, and yet 
it belongs to Nr that is, though 
J have a perfect Right of retrieving what is 
my own* from any Poſſeſſor, yet my Action is 
not founded upon any Contract made between 
us about the Reſtitution ; but tis ſufficient to 
my purpoſe , if I can prove my ſelf to be the 
true Maſter and Proprietor of the thing thus 
withheld. It is clear then, that there may be an 
Act of Expletiue Juſtice, without any eraneyua 
or Contract. Neither doth the other Term 


| hers wand fully anſwer that of Attributive; be- 


cauſe it ſuppoſeth a neceſſity of many Perſons 
amongſt whom the Diſtribution is to be made. 
But now attributzve Tultice may be exercis'd to- 
wards a ſingle Perſon, when he alone is fit to 
receive ſuch an Honour or ſuch a Reward. 
XII. A Opinion concernin = 
Species of Juſtice, as far as we can apprehend, 
— to 1. 5% General Juſtice, = He 
(4) calls the Univerſal Exerciſe of Virtue to- 
wards others, is 2 Duty which belongs to all 


— 


(1) See g 12. (a) Vet Plucarch (de Amore Fraterne) uſcth the Phraſe in this Vulgar Senſe. (b) De Cive, c. 3. 


Pariſ. obſerves of the old Athenian Miniſters, One #1 


the Commonwealth was this; that whereas there are two 


6 6. (2) See B. V. c. 3. (3) See B. VIII c.3. (4) LI. e. 1. C8. (e) Thus Iſecrares (Areopagit.) p. 247, 248. Ed. 
ng which prov'd of great advantage to them in the Management of 
Se: of Equality, one which gives exactly the ſame Portion to each 


Man, and. another which Proportion: Mens Shares to their particular Merits, they were not ignorant which of theſe two was 


moi? Beneficial to @ State: But rejecti 
Diſtinction, they choſe the ot her whi 2 
their Proceedings. (d) Ethic. I. 5. c. 5. 


1 


that as unjuſt, which deals out the ſame Allotment to Good and Bad Men wit heut 


aſſigns Honours and Rewards according as every Nan deſerves, for the ſuref Guide of 
Mea. 
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Men. Particular Juſtice he divides into three 
kinds. Firſt Di/tributive, which takes in the 
Partition of Honours or Money, or other 
things capable of being divided amongſt the 
Members of the ſame State. Secondly Cor- 
rectiue, which conſiſts in rectifying Commu- 
tations : And of theſe ſome are voluntary, others 
Involuntary. The former are made without 
Conſent, as Buying and Selling, Hiring and 
Letting to Hire, in Loans, Uſury, and Sure- 
tyſhip. The latter conſiſt in (i) Crimes, when 
Men are forc'd to a Commutation againlt their 
Wills : For inſtance, when my Goods pals to 
a Thief; for then there ariſeth an Inequality, 
he having more, and I /eſs than we ought. The 
Correction then of this Inequality is made 
by taking from him what he had above his 
Due, and reſtoring it to me. Thus, ſuppoſe 
a Man, by the Frand of the Seller, gives nine 
Shillings for a thing that's worth but Six; 
three Shillings are to be taken from the Seller 
and given to the Buyer, to make an Equality. 
Now between theſe Numbers 3, 6, 9, there is 
properly an Arithmetical Proportion, the third 
Number exceeding the ſecond juſt as much as 
the ſecond exceeds the firſt (4). Theſe two 
kinds of Juſtice belong properly and prin- 
cipally to thoſe who bear ſome High Command 
in a State. For tis the Duty and Office of ſuch, 
and not of private Perſons, to diſtribute the 
Publick Goods amongſt the particular Mem- 
bers; and to correct the Inequalities which a- 
riſe either in Contracts or Crimes, by reducing 
them to a Parity (6 ). 

The third Species of Juſtice aſſign'd by Ari- 


flotle is Retaliation, which ſerves to regulate 


the Commutations made between Man and Man, 
by comparing things that are different and un- 
equal, and reducing them to a Geometrical 
Proportion. To give an Inſtance, were a pair 
of Shoes to be <xchang'd for a Horſe, the 
Queſtion would be how many times the Price 
of the Horſe contains the Price of the Shoes, 
which ſuppoting to be twelve times, the Rule 
of Retaliating or compenſating is, that twelve 
Pair of Shoes be given for one Horſe (c). And 
this Species of Juſtice belongs as well to Men of 
Private as of Publick Capacities. As for our 
former Remark, that the other Species aſſign d 
by Ariſtozle concern'd principally the Ma. 
giſtrates and Judges; this will be eaſily granted 
by any who take a cloſer view of his Moral 
Works: For they will find that in ranging and 
marſhalling the Virtues, he had always in his 
Head the Jaca of ſome Grecian State; in which 
time all the Subjects had not the ſame Duties 
to perform, 'tis no wonder that he hath given 
us ſome Virtnes applicable only to Men of par- 
ticular Quality and Degree. 

XIII. Mr. Hobbs (d) hath advanc'd one ſingle 
Notion of Juſtice to comprehend every kind; 


making it nothing elſe but a 1 of Faith, 
and fulfilling of Covenants; which Opinion 
he borrow d from Epicurus (e). Commutative 
Juſtice, he ſays, takes place in Contracts, as 
in Buying and Selling, Hiring and Letting to 
Hire, Lending and Borrowing, Exchanging, 
Bartering and the like. Diftributive Jultice, 
(tho' improperly ſo calld) is, he ſays, zhe 
Zuftice of an Arbitrator, when being truſted by 
them who make him Arbitrator, if he perform 
his truſt, he is ſaid, to diitribute to every Man 
his own. Nor will he allow any other Equality 
to be obſerv'd but this, that ſince we are all 
equal by Nature, one Man ought not to arro- 
gate to himſelf more Right than he allows an- 
other, unleſs he hath obtain'd a greater Right 
than ordinary, by the Intervention of Co- 
venants. Farther, fince according to his Sen- 
timents, an Injury or an Unjuſt Action, or 
Omiſſion, is nothing elſe but the Violation of 
a Covenant; he hence infers, that we cannot 
offer an Injury to a Man, unleſs we have before 
Covenanted with him. This Aſſertion is 


founded on his old Maxim, of tbe Tight of 


every Man to all things, which he hath ſtretch d 
far beyond its juſt Limits; fo that he imagines, 
before any Covenant is made , by which one 
Man might transfer his Right to another; 
every Man hath a Right of doing to others 
what he pleaſeth; and thus, only uſing his 
Right, he cannot be ſaid to commit an Injury 
(f). But we ſhall by and by (2) ſhew, that 
this Right of every Mau 10 alt things can 
be extended to no farther Senſe than this, that 
Nature allows a Man to uſe all ſuch means as 
Reaſon ſhall judge conducible to his firm and 
laſting Preſervation : As indeed Mr. Hob, 
himſelf, in his Definition of igt ( 3 ), in- 
ſerts the Jſe of Reaſon. But now found Rea- 
ſon will never adviſe us, out of our own Plea- 
ſure and Humour to put ſuch Affronts on a. 
nother, as cannot but provoke him to War, or 
to a Reciprocal Deſire of hurting us. Beſides it 
implies a manifeſt Contradiction to ſay, that 
upon the Suppoſal of _— Men equal in 
Rights, each of them hath a Right to all 
things; ſince the Right of one Man to all 
things, if it hath any effect, mult extinguiſh the 
_— of the reſt; and if the Right hath no 
effect upon the others, it is uſeleſs, abſurd, and 
ridiculous; For in Moral Account, mot 7o be, 
and not to be effeual are much the ſame. And 
indeed, how can we call that a Right, which 
another may oppoſe with an equal Right? Who 
would ſay, I had the Right of commanding a 
Man, if he by the ſame Right might deſpiſe my 
Orders? Or, that I had the Right of beating 
another, when he too had a Right of turning 
my Blows, and if he pleas d, with Advantage 
and Increaſe ? Tis certain therefore, that he 
that doth the ſe things toanother, hath no Right 


( 1 ) By Crimes we underſtand all ſorts of Injury done to Another. (a) Vid. Felden ad Gror. I. I. c. 1.1.8. 
(b) Ariſtot. Ethic. J. 5.c. 7. It is the Buſmeſs f the Fudge to reduce thoſe things to an Equality, which upon account 


an Izsquality are unjuit, (c) Vid. Ariſtot. Ethic 


5. 8. & Michael Epheſ. in loc. Eund. (d] De Cive, c. 3. ſ. 6. & 


Leviath, c. 15. (e) In Dig. Laert. I. X. circ. fin. (f) Vid. Gaſend, Syntagm. Epic. par. 3. C. 26, 27, (2) See 


E. III. c. 5. . 3. (3) De Cive, c. 1. ſ. 7. 
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of doing them, and conſequently is injurious. 
On the contrary , the other Party hath a 
Right that ſuch things ſhould not be put upon 
him, and is therefore injur'd. Thus we ſee, 
that ſuch Tight as being violated produceth an 
Injury, 1s not ” 5 acquir'd by Covenant, but 
was given at firſt 2 ature, without the In- 
tervention of any Human Act: And fo the Aſ- 
ſertion, that an Injury can be done to no Man 
unleſs we have transfer'd ſomething on him by 
Covenant or Gift, 1s falſe and unreaſonable. 
The other Poſition of Mr. Hobbs (1), that 
Juſtice as well as Property owes its Original to 
Civil Conſtitutions, we ſhall hereafter conſider 


and refute. 


Indeed ſo far is it from being rational to re- 
ſolve all Juſtice into Performance of Co- 
venants, that on the contrary, before we can 
know whether any Covenant is to be per- 
form'd, we ought to be certain that it was 
entred upon, either by the Command, or with 
the Permiſſion of the Laws of Nature; that is, 
that is was juſtly made (4). 

From what hath been here offer'd it is far- 
ther evident, that although otherwiſe Damage 
and Injury are very different things, and 


though it be poſſible that the Injury of an 


Action may redound to one Man, and the 
Damage to another; yet the Inference which 
Mr. Hobbs draws from this Conſide ration will 
not hold, that a bare Damage and not an In- 
jury is done to him, who is either hurt or 
h th ſomewhat taken from him, by a Man 
with whom he had paſs'd no Covenant. Nor 
do the Inſtances which he brings to counte- 
nance this Conjecture, make very much to the 
purpoſe (2). ben the Maſter, ſays he, com- 
mands his Servant to give Money, or 10 do & ki 
neſs to a third Perſon ; if it be omitted, the In- 
jury is done to the Matter, but the Damage to 
the third Perſon. But indeed, if the Servant 
does not pay the Money which is due as he is 
order'd, the Creditor thall ſuffer no r 
ſince his Action remains good againit the 
Maſter. Nor, if a Servant — commanded 
to do a kindneſs to another Man, fails in per- 
forming it, ſhall the other Man incur any 
Damage (b). For, beſides that from the not 
receiving of a Kindneſs which is not ſtrictly 
due, Damage properly ſo call'd cannot ariſe (e), 
the other Perſon may complain to the Maſter, 
who will be ſure to compel the Servant to his 
Duty. And though we ſuppoſe the Servant 


to have been never fo far from doing an Injury 


to the third Perſon, yet for all this, tis certain 
he did not what „E. . he ought to have 
done; becauſe he affords the other Man ſuffi- 
cient grounds of a Complaint againſt him. His 
other Inſtance Mr. Hobbs thus propoſeth in his 
Leviathan (3), Private e Men may remit 10 
one another therr Debts, but not Robberies, or 
other Violences whereby they are endamag'd : 


— — 


ind. to the 


Becauſe the detaming of a Debt is an Injury only 
to tbemſelues, but Robbery and Violence are In- 
juries to the Perſon of the Communwealth, 
Which we are willing enough to admit, pro- 
vided he will not hence infer, that in Crimes, 
an Injury 1s not likewiſe done to the particular 
Perſon who is hurt. But as he propoſeth the 
ſame in his Book de Cive (40, it is by no means 
to be endur d. He ſays, that in 4 State, if 
any one hurts another, with whom he hath not 
covenanted, he damageth the Party on whom he 
brings the Evil, but he doth an Injury only to 
him who bolds the Sovereign Power in the State. 
For, if one of my Fellow- Subjects hurts me by 
Violence, doth he offer an Injury to the Kin 
only and not to me? Or ſuppoſe we ſhoul 
grant, as Mr. Hobbs deſires, that when Men 
ive in a Natural Liberty, each of them hath a 
Right to all things, yet will this hold good 
amongſt the Members of the ſame Republick, 
who own one Common Maſter ? As to what he 
ſubjoins, that f the Perſon who receiv'd the 
Damage, ſhould accuſe the other of injuring him, 
he would be anſwer'd in this manner , what are 
you to me! ſhould 7 aft according to your 
Pleaſure,rather than my own. ſince I don't hinder 
you from acting 4 your of#n Will rather than 
by mine ? is ſo far from being true, that if no 
particular Covenants have inter ven d, this u 
of ſpeaking will not be free from Reprehenſion , 
that we ſhould rather imagine a Man to be out 
of his Senſes, who ſhould hope by ſuch a way 
of arguing to ſatisfie the Complaints of one 
whom he had hurt. Let one thing Mr. Hobbs 
hath well remark'd, that the Term of Injuſtice 
fienifies with reference to the Law, but the Term 
of Injury with reference both to the Law, and 
particular Perſon. For, when an Unjuſt 
thing is done, all may call that anjuſt, or it is 
wnjuſt to all. But an /njury may have been 
done, not to me, or to him, but to a third 
Perſon, and ſometimes to no private Subject, 
but to the State only; as when a Man is kill'd 
in a Duel, for Inſtance, upon a fair Challenge. 
For in this Caſe, the Party who receiv'd the 
Hurt cannot complain of having an Injury 
done him, ſince he himſelf agreed to the 
Chance of the Unlawful Combat : But the Le- 
iſlator may, however, proſecute the Survivor 
or tranſgreſſing his Prohibition. 

XIV. Having arriv'd to know what Juſtice 
is, we may eaſily ſettle our Notions of /njaftice, 
and of its ſeveral Species. An Action then, 
is UnjufF, either when we apply it deſignedly, 
to a Perſon to whom we ow d a different Acti- 
on, or when we deny another ſome what 
which was really his due. That 1s, we are 
equally guilty of a Breach of Juſtice, by do- 
ing any Evil to another which we had no 
Right to do, and by taking from another, or 
denying him any Good which he had a fair 
Title to require. For good things are of that 


| (1) Lev.c.15. (a) Add. Dr. Cumberland, de LL. c.8.\ 6. De Cive, c. 3. . 
indeed guilty of Theft, or the like Crime, ;f he — N for bis Mut. Fr 


Maſter's account to have deliver d to others, (c) Vid. Gree. I. 2, c. 17. . 2. (3) C. 15. p. 75. (4) C. 3. f. 4. 
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Nature, that they may be given to any Man 
without a Reaſon, provided a Third Perſon 
is not defrauded thereby: And the Evuili like- 
wiſe which a Man hath merited, we may with- 


out Injury with-hold from him, if at the ſame 


time we do not endamage others by our For- 
bearance. An unjuſt Action therefore, either 
brings upon another Man what 1t ought not 
to bring upon him, or denies and with-holds 
what it ought to give him. For the Denial or 
Omiſſion of an Action, is in Moral Account, 
it ſelf an Action. | 

XV. But an Unjuſt Action proceeding from 
Intention, and treſpaſſing on the perfect Right 
of another, is in one Word call'd Injury. 
Which if we would exactly ſtate, we mult 
again obſerve, that a Man may be hurt Three 
ways: either, if he be denied what he ought 
to have (2), or if that which he now hath 
for his own be taken from him, or if ſome 
Evil be put on him by another, who had no 
juſt Right of doing it. As to the firſt of 
theſe ways, things may be ſaid to be due to a 
Man, either by the bare Law of Nature, yet 
ſo as that he hath no perfect Right to them; 
of which kind, are the Offices of Humanity, 
Beneficence and Gratitude : Or elſe by Cove- 
nant, and that either ſuch as is expreſs and 
particular, or ſuch as is contain'd under our 
Obligation to Civil Laws, by which we en- 
gage our ſelves to perform thoſe things to- 
wards others, which the Laws command us 
to exhibit. If things of the latter kind are 
denied a Man, an /njury is properly done; 
but there is no proper Injury in the Denial 
of things which belong to the former kind; 
though there be a Sin indeed committed a- 
gainſt the Law of Nature. Yet neither doth 
the Law of Nature it felt allow of compelling 
another by Violence to pay theſe Duties, 
(eſpecially if the compelling Party have no 
Power and Authority over the other ;) unleſs 
upon urgent Neceſlity : Since the Nature and 
1 of thoſe Offices requires that they 
be perform'd 3 and without the 
Motive of Fear. Thus far therefore, and no 
farther, will the Maxim of Mr. Hobbs hold 
true, That an Injury cannot be done, but to 4 
Man with whom a Covenant hath been made. 
But when we ſtudiouſly and induſtriouſly bring 
an Evil on another Man, unconſenting and 
unprovoking, either by taking from him any 
Good which he poſſeſſeth, or by poſitively in- 
flicting on him an Evil; in theſe Caſes an 
Injury 1s always done, whether a Covenant 
hath interven'd or not. For Nature hath 
given this Right to every Man, that no Evil 


be offer d him from another Man without his 
own preceding Demerit : Nor is it allowable 
for any Perſon, unleſs when provok'd to hurt 
another, any further than the due Exerciſe of 
Government ſhall require (5). 

XVI. In an Injury, properly fo call'd, it is 
farther requir'd, that it proceed from Inten- 
tion and deliberate delign of hurting or vexing 
another. And therefore the harm which is 
done caſually in Ignorance and unwillingly, 
is not us d to come under the Name of Injury. 
As ſuppoſe a Soldier that is exerciſing himſelf, 
in the uſual Place, at caſting his Javelin, 
ſhould ſtrike it through a Man that paſs d by 
accidentally: Or, if a Lopper of Trees ſhould 
let fall a Bough upon a Perſon who had no 
Right to be 1n that Place (©) 

Ariſtotle (d) tells us, Tbat the doing « ha 
thing juſtly or unjuſily depends on its being done 
3 or involuntarily. And again, that 
when we do a Hurt beſide Reaſon, it is only a 
Misfortune ; but when we do a Hurt which is 
not beſide Reaſon, and yet not out of Malice, 
then we commit an *Aviemua, or Treſpaſs ; on 
which place Michael of Epheſus thus com- 
ments. Of Hurts, ſome are done out of Igno- 
rance and againft our Wills, others with our 
Knowledge and Conſent. Thoſe which are done 
out of Ignorance, are again dryided into ſuch as 
are done without any Likelibood and beſide all 
Expetation, and ſuch as are done, though in- 
voluntarily, yet not beſide all Expect᷑ation and 
Probability. Tbere fore after the Philoſopher bath 
ſaid, that all Hurts proceeding from Ignorance 
fall under the general Name of Errors or Treſ- 
paſſes, he then makes a kind of Subdiviſion, and 
tells us, that thoſe which are done beſide Reaſon 
are Misfortunes, and thoſe which are done not 
beſide Reaſon, are properly Treſpaſſes. Now 
tboſe things are beſide 4 which happen very 
rarely and unexpectedly ; as if a Man by ſud: 
denly thruſting open a Door, ſhould flrike his 
Father, who ſtood accidentally behind it; or if, 
whilit he 1s exerciſmg himſelf at his Javelin in 
a place through which none are wont to 25 „ he 

ben 


woumdt ſome body who happen d to come by w 
the Weapon was flying. For theſe, and ſuch like 
Accidents, fall out beyond all I hought and Ex- 
peftation. But Actions done indeed ignorantly, 
but not beſide Likelihood or Probability, are call d 
Treſpaſſes. For, Man who exerciſmg his Bow 
7555 Arrows ws 4 vw — 2 

rikes any Perſon, dot treſpaſs; as 4 
Man is then always ſaid 8 Del 
war ihe Principle and Cauſe of the Unluckineſs 
of the Attion : But now the Man whom we ſpeak 
of, was no doubt the Principle and Cauſe of what 


(2) Marc. Anton. I. 9. ſ. 5. It often happens that there may be Injuſtice in the not doing of a thing, as well as in the 
doing. (b) We add unleſ provek'd, becauſe to make an Action properly injurious, there is requir'd the 
W webTsegv, that it be done firſt: For Ariſtotle, Ech. Nicom. I. 5. c. 15. tells us, that he who returns another what he 


firſt ſuffer" d from him, cannot be ſaid to do an Injury. 


( c ) So Antiphon, Orat. 7. p. 56. Edit. Hanov. defends the 


Soldier who had unfortunately kil'd a Youth with a Caſt of his Javelin : He was engag'd, ſays he, in no forbidden 
Exerciſe, but in his proper and n:ceſſary Buſineſs ; nor by himſelf, but with his Companions in Arms: Nor did he ſtrike the 


ſo far 


what hg ſo well aim'd at. (d) Ethic. I. 5. c. 10. 


Wut h by an unckilful Throw, at a diſtance from the Mark : but he guided the Weapon with exact Art and Care, and was 
2 doing any thing _ that be rather ſuffer'd, in having his Throw ſpoit'd, and in being hindred from hitting 


be 
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he did, ſince he voluntarily choſe ſuch a place to 
ſhrot in, where it was probable ſome body or other 
would paſs by. 3 

An *Audgraue Or Treſpaß of this Nature, is 
what the Civilians properly term Cu/pa, or a 
Fault ; which they tay is committed through 
Negligence or Unskilfulneſs, when a Man is 
either careleſs or ignorant of ſuch things as 
he oughr, and was able, to have known, and 
to have oblerv'd. Of Faults they make three 
Degrees, anlwerable to the Degrees of Dili- 
gence, by the Omiſſion of which the Fault is 
contracted. Firſt then, there is a General 
Diligence of all Men, not work'd out by La- 
bour and Wit, but deriv'd, as it were, from 
common Senſe. Next to this, there is a Di- 
ligence more improv'd, proper to every Man 
in his own Affairs; and which is requir'd by 
Nature in the Management of Human Life, 
according to each Perſon's Capacity and Parts. 
Laſtly, there 1s a Diligence of the greateſt 
Exactneſs and Accuracy, us d only by the moſt 
knowing and experienc'd Men in their own 
Buſineſs and Concerns. To this laſt kind of 
Diligence they oppole their Cuba leviſſima, 
tothe ſecond, their Cu/pa levis, and to the firſt, 
their Cu/pa lala. As to this Cuba lata, they 
obſerve, that it is equivalent to Malice and 
Deceit, in Contracts and other Civil Buſineſs, 
and in Caſcs of Reparation for Damages: But 
that in Criminal Matters it bears not ſo hard 
an Interpretation; where however it doth 
not take away, but only extenuate the Guilt. 

The Effects of the Cupa levis and Culpa le- 
vi ima they ſhew at large, when they treat 
about Performances of Contrads. 
The Treſpaſſes we have hitherto ſpoken of, 
are ſuppos d to be done without Intention. 
But now if a Man through the Violence of his 
Paſſions, and only with an Imperfect or Semi- 
plenary Intention is driven to hurt another, 
this Hurt ſhall not be exempted from the Name 
of Injury, altho' the Man be not immediately 
for ſuch a Fact, branded with the Character 


Unjuſt ; but he cannot properly be injur'd, except it be 
videtur fraudare eos, qui ſciunt & conſentiunt. 


and Style of Unjuit. Ariftotle's Diſtinction is 

excellent in this Caſe, An ill thing, ſays he, 

done with Knowledge, but without Deliberation, 
is unjuftly done; ſuch are the Effects of Anger 
and of other Natural and Neceſſary Paſſions. 
For Perſons who offend on ſuch accounts, commit 
Iajuſtice indeed, yet they are not for this Reaſon 
accounted Unjufi and Wicked Men, becauſe the 
Hurt did not proceed from any meditated Malice. 
But when a Man hurts another out of Choice 
and Deſign , then only he incurs the Name of 
Unjuſt and Wicked. Fence Facts proceeding 

from Anger, are always interpreted as. done un. 
adviſedly; for the Principle and Cauſe of ſuch 
Miſchances, is not the angry Perſon, but be who 
provet'd bim 10 Anger. 

XVII. Laſtly, It is requiſite to the making 
an Action N {njurious, that it be done 
to a Perſon againſt his Will. For 'tis a Maxim 
in every Man's Mouth, that volenti non fit in- 

Juria, Nothing can be an Injury when the Party 
is willing to receive it (a). The reaſon of 
which 13, that both the Good which I take 
from a Man, and the Debt which I with-hold 
from him, with his Conſent, are, as it were, 
Gifts from him to me : But now who will ſay 
I do an Injury, by taking what is grvex me? 
Nor can that be eſteem'd Evil, which a Man 
deſires to receive; fince all Evil neceſſarily 
includes an Abhorrency of the Will from em- 
bracing it. But then it mult be ſuppos'd, that 
the Man enjoys the full uſe of his Reaſon, and 
is not tranſported with the Violence of any ex- 
travagant Affection (5). Hence Ariflotk (c) 

athers, that a Man who in a Paſſion lays vio- 
ent hands on himſelf, doth an Injury not to 
himſelf, but to the State; which he robs 
either of a General, or a Soldier, or an Arti- 
ficer, or the like, according as his Station was. 

Upon which account it hath been a Cuſtom in 
molt Common wealths, to puniſh ſuch Offenders 
even after their Death, by affixing ſome Mark 
of Diſgrace on their Bodies, and on their Me- 


mory (4). 


(a) Hiſt. Ethic. 1.5. c. 11. A Man with his own free Conſent may be Hurt, or may ſuffer things which are in themſelves 
againſt his Will. See Dig. 1.50. tit. 17. De diver. reg. Juris, Nemo 
(b) Add. Ant. Marth. de Crimin. Proleg. c. 3. ſ. 2, 3. Mr. Hobb:'s 
Definition which he gives in his Book de Cive, c. 3. f. 7. 
in nothing but the Violation of 4 Covenant. (c) Ethic. I. 5. c. 15. (d) Add. Mich. Epheſ. ad loc. dictum. | 
Ariſtotle's Reaſoning in that place, ( the Law commands not 4 Man to kill himſelf ; but what it doch not command it fer- 


bids ;) is falſe and abſurd ; unleſs we ſay, that by u commands, he rather means permits. 


is founded upon a wrong Suppoſition, that 2 conſiſt a 


hougk 


2 


Of the Quantity of 
Aving done with the 


Naality, it comes 


the Quantity of Moral Actions; or to conſider 
on what account they fall under different Rates 
and Meaſures. Now we find the Voluntary 
Deeds of Men to be Capable of undergoing 
a double Meaſure or Valuation, either ab- 
ſolutely in themſelves or relatively towards 


CHAP. 


next in our way, to ſay ſomething of 


VIII. 
MoRAL ACTIONS. 


one another. As to the abſolute Eſtimate , 
the Caſe is very different in Good and in Evil 
Actions. For in a good Action, if we con- 
ſider it formally and preciſely, we diſcover 


nothing which bears any Analogy to Quantity: 
— the Goodneſs of 1t co y in an 
A leneſs or Conformity to the Law, 
which doth not appear — ( of Meaſure. 


Hence 


Qt 
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Hence good Actions conſider d, as we ſaid, 
preciſely as to their Form, are not better one 
than the other; though they ſurpaſs each 
other in Excellence as to their Matter, with 
regard to the Condition of the Object, and to 
the Intenſeneſs or Strictneſs of the Obligation. 
But now, an Evil Action, as declining from 
the Legal Rule, is conceiv'd to bear a greater 
or a leſs diſtance from it; and on that account, 
may, even conſider d formally and in it ſelf, 
be eſteem d greater or lei. In the ſame manner 
as one crooked Line may recede farther from 
a Right Line, than another doth. For Zeno's 
Argument, in Diogenes Laertius (a), is not 
worth contuting : Al Sins, ſays he, are Equal; 
for as nothing 1s truer than Truth, nor falſer 
than Falſiy, fo neither can Deceit be greater 
than Deceit, nor Sin than Sin. As he that is 
an hundred Furlongs from CANOPUS, and 
he who is only one Furlong diſtant from the 
ſame City. may be ſaid both alike not to be at 
CANOPUS; ſ he that /ms leſs and he that 
Jon: more, are both at an equal diſtance from doing 
well. | 

II. Farther, ſince to the Goodneſs of an 
Action it is requifite, not only that what the 
Law commands be fully done, but likewiſe, 
that it be done with ſuch Intention as is agree- 
able to the ſame Law; it appears hence, that 
to make an Action be eſteem'd perfectly Good, 
there is a Neceſſity, not only that the Pre- 
ſcription of the Law be anſwer d in all its 
Parts; but beſides, that the only thing which 

revail'd on the Mind of the Agent, and put 

im on ſuch a Proceeding, was a Deſire of 
paying ready Obedience to the Legiſlator. 
Aud for this reaſon, ſince we are, in the Di- 
vine Law, commanded 0 love God, with all our 
Hearts, and with all our Souls, and with all 
our Strength ; and our Neighbour as our ſelves 
(1); 'tis manifeſt, that no Action can be ap- 
prov'd by God Almighty as entirely Good, but 
ſuch an one as was undertaken with the fulleſt 
Intention, and in which the Agent propos'd 
nothing elſe to himſelf, but a Compliance 
with the Pleaſure of his Creator. Eſpecially, 
fince the Divine Searcher of Hearts cannot but 
diſcover the leaſt wavering in our Reſolutions, 
and the ſmalleſt Obliquity in our Deſigns. 
Whoever confiders this Point as he ought, 
will find in himſelf but very little Inclination 
to boaſt of his Uprightneſs towards God. 

III. But in human Account, ſo exact a Dili- 
gence is not requir d. For fince our Earthly 
Lawgivers propoſe as the chief end of their 
Conſtitutions the Benefit of their Subject 
which commonly proceed from the outwar 
Performance and Exerciſe of the Actions, 
whatever the Intention of the Actor may be; 
hence they are uſually ſatisfied, if the exte- 
riour Action be conformable to their InjunRi- 
ons. And ſo much the rather, becauſe they 
are unable to dive into the Receſſes of Mens 


Minds, nor can at all underſtand the Intention 
of any Agent, but by Conjectures and by Signs 
obvious to their Senſes, which are by no 
means infallible Guides, in diſcovering our 
inward Sentiments and Purpoſes. Therefore 
they value Good Actions only as they appear 
to Senſe, or ſo far as the Reach and Condition 
of Human Sagacity and the Uſe of Civil Life 
do admit or require; and are not very ſolici. 
tous how full or ſincere the Intention of the 
Agent was, provided his exteriour Work de. 
ſerve their Approbation. Yet in Evil Actions, 
even — Human Judges, more regard is 


had to the Intention. And where this ſhall. 


appear to have been abſolutely wanting, as 
happens in things done upon invincible Igno- 
rance or Error, the Action ſhall be accounted 
involuntary : and ſuch an Action as it is not 
uſually impated to the Agent, fo is it conceiv d 
to be deſtitute of all Moral Quantity. But 
otherwiſe, an Evil Action undertaken upon 
Knowledge and Deliberation, as it proceeds 
from a former and fuller Deſign. And ſince 
an IIl Intention is to Mortal Judges ſcarce 
more evident than a Good one, by reaſon of 
their Incapacity to ſearch into the Heart ; 
they are us'd to ſettle this point by the hel 
of various Indications and Con jectures, whic 
we ſhall elſewhere explain at large (2). 

IV. With regard to the Matter of Moral 


Actions, that Good Action is eſteem d Perfect 


in its kind, which hath attain'd its utmoſt 
Complement, or to which no part is wanting 
that it ought to have. Thoſe which decline 
this — are reckon d Inferiour in a 

reater or leſs degree, according to their Di- 
— from it; whether the Cauſe of this 
Defe& be, that the Action was deſtitute of 
ſome part which ſhould have made it compleat, 


or that it was only attempted and not actually 


perſorm d. On the other hand, of Evil Acti- 
ons, that is reckon'd the worſt in its kind, 
which hath fully arriv'd at the end propoſed ; 
and every one is leſs Evil, according as it falls 
ſhorter of this final Completion. | 
And here we muſt obſerve a twofold diffe. 
rence in the Objze@s (3) of Actions, as ſet down 
in Laws. For ſome admit of a Diviſion, 
others do not : or, to ſpeak more plainly, 
ſome are ſo conſtituted, that when we exerciſe 
an Action about them, we mult either entirel 
perform, or entirely omit them, or do what's 
directly contrary to them: But in others, it 
is poſſible tc perform ſome one part only, and 
to omit the reſt; or ſomething = be done 
which is oppoſite to them not directly, but in 
an inferiour Degree. We may like wiſe conſider 
Objects under a ſecond Diſtinction. For ſome 
of them contain things into which they may 
be divided as into ſo many Species. Thus the 
Affirmative Law of the ſixth Commandment 
enjoining us to ſuccour our Neighbour in all 
Neceſſities and Diſtreſſes of his Body, con- 


1 L. 8. See Cicer. Paradox. c. 3. (1) Mark XII. 30, 31. (2) See B. 8. c. . 19, 20. (3) Our Author muſt 


mean the Matter of Actions, for the Obje# of Alien is not a thing order d or 


reſpe& to whom we do, or dg not any thing. Aud ſo our Author underſtands this Term in the next Pacagraph. 
> a tains 


bited , but it is the Perſon, with 
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tains under it in the manner of different 
Species, the Preſervation of his Life, of his 
Members, of his Health, the turning away 
of any thing that doth or may grieve, or 
moleſt him, the ſupplying him with Food 
in time of Famine, &x. And the Oppoſite 
or Negative Law, 1n the ſame Command- 
ment, forbidding us to hurt the Body of our 
Neighbour , comprehends, in like manner, 
Murther, Maiming, Wounds, Stripes, Threats 

a), &c. : 

I hus too the Affirmative Law, in the Se- 
venth Commandment, enjoining Chaſtity, con- 
tains under it, Purity of Thoughts, Modeſty 
of Words and Geſtures, Abſtinence from un- 
lawful Love, Oc. And the oppolite Law 
forbidding Unchaſtity, comprehends Adultery, 
Fornication, obſcene Speeches and Geſtures, 
and impure Imaginations. For, to give an 
Inſtance in this caſe, obſcene Words do not 
reſpe&t Adultery in the way of a Part or De- 

ree : But becauſe the Divine Lawgiver was 
pleas'd, for Brevity fake, to comprehend many 
Special Acts under one General Law, hence it 
comes to pals, that he who commits ſimple For- 
nication, doth as fully and entirely fin againſt 
the Seventh Commandment, as he that is 
guilty of Adultery. Therefore, as to theſe 
Objects, when what the Law commands is 
not perform'd, we muſt of Neceſſity either 
quite omit or do directly the contrary. But 


other Objects of Actions, as determin'd in 
Laws, are in fuch a manner divilible, thar 
they ſeem to confiſt of Iutegral Parts. So 
that here it is not neceſſary we ſhould do all, 
or omit all, or perform the contrary, but tis 
poſſible to perform one part, and to let the 
reſt alone. For Example, the Law commands 
me to pay the 3 full Hire; now I 
may perhaps pay him ſome part of it, and 
keep back the reſt. But when I — only 
deny a Man his Due, but farther take ſome- 
thing from him, or bring any Evil upon 
him, this Act will be quite of another Spe- 
cles, and bear no Reference or Affinity to the 
former. 

V. Beſides all this, ſince one may be con- 
cernd about a more Noble, another about a 
more Ignoble Object; and ſince one may pro- 
duce more Good or Evil than another; it is 
plain, that upon this account likewiſe, a- 
mongſt Good Actions ſome are far better than 
others, and amongſt Ill Actions, ſome far worſe 
than others. ZFZorace's (b) Initance may ſerve 
to illuſtrate this Truth ; 


Nec vincet ratio hoc, tantundem ut peccet, idemg 
775 teneros caules alieni fregerit horti, 
t qui noc rurnus aivum ſacra lgerit.— 


Reaſon will never call't an Equal Sin, 
To rob an Orchard and a Sacred Shrine (c). 


(a) Vi. I. 47. t. 10. D. de Injuriis. (b) B. 1. Sar. 3. v. 115, 116, 117 (c) Add. Cicero pro Muræn Where he 
ſmartly refutes the Stoicks Notion, that AZ Sins are Equal. Vet in many Caſes, Horace's Reaſoning will hold good, 


L. I. Epiſt. 15. 
De mille fahe modiis quum ſurripis unum, 
Damnum eſt non facinus pacto mihi lenius iſto, 


When from a Thouſand Pecks you ſteal bur one, 
Leſs Loſs is felt, but no leſs Guilt is ſhown. 


And this'is the Relative Eſtimation of Actions, which is treated of at large, Book VIII. Chap. 3. 


— 


C HAP IX. 
Of the Imputation of MORAL AcrIONs. 


an Action capable of being puted, 

r of being confider'd as really belonging to a 
Perſon, we have formerly ſhown at large : It 
remains, that we ſee how and by what means 
it may be actually imputed, ſo as to produce 
ſome Moral Effect either in the Agent, or in 


VV. AT Conditions are required to make 
0 


ſome other Man. And here we mult firſt of all 


diſtinguiſh between thoſe Actions which are 
directed by Law, and thoſe which are left to 


every Man's free Pleafure. Actions of the 


former kind are then ſaid to be imputed to the 
Agent, when the Legiſlator or Sovereign de- 
clares him to be the Author of them, and at 
the ſame time decrees, that the ordinary effects 
of ſuch Actions ſhall redound on him, or ſhall 
be conceiv'd as inherent in him. But the lat- 
ter kind of Actions are then ſaid to be imputed, 
when he, who without being bound by any 
neceſſity, hath exercis'd them for the Uſc and 


Benefit of another Man, doth fignifie, that he 


undertook ſuch an Action for the other Man's 
ſake, and out of an Intention to oblige him. 
The latter Senſe of the Word /mputatio is 
moſt frequent in Claſſick Authors, and the 
former more in uſe with the Divines and 
Moraliſts. But there is between them this 
manifeſt difference, the former tends from 
the Legiſlator or Sovereign toward the Agent, 
but the latter proceeds from the Agent, and 
reſts 1n the Perſon for whoſe ſake or uſe the 
Action was perform'd. 

II. The former kind of Imputation is ſubdi- 
vided into /mputation of Favorr , and /mpu- 
tation of Debt. [mputation of Favour is when 
a Man, out of pure Benevolence, derives * 
another the Effects of an Action perform 'd by 
a third Perſon; which Effects the ſecond Par- 
ty had no Right to, without the Grant of the 
firſt. Or, when one, out of free Kindneſs, 
makes a larger Effect redound to the Performer 
of a certain Action, than the Action mou 
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otherwiſe of it ſelf have produc'd. But this 
laſt Inſtance will hold in Matters of Re- 
ward only (1), not in Matters of Puniſhment. 
For, as ſuch is the Nature of Good Things, that 
they may be given to another gratis, without 
any Colour or Condition; ſo, if a Man is not 
willing to confer a good ny hap another by 
the Name of a Pure Gratuity, he may lawfully 
do it under the Notion of rewarding him for 
ſame Imputed Action, which either did not 
otherwile belong to him, or could not have 
iven him a Right of demanding ſuch a Bene- 
1 But on the other hand, Common Reaſon 
will not allow me on the ſame pretence, to de- 
rive on another the Effects of an Euil Arion, 
which he is not really guilty of, and without 
the /mputation of which, theſe Effects would 
not follow his Natural State and Condition. 
And therefore 'tis very incongruous and ab- 
ſurd, that either for a Fault purely anothers, I 
ſhould have thoſe things taken from me which 
Nature gives every Man on the very account 
of his being a Man; or that, under the ſame 
Colour, ſuch things ſhould be impos d on me, 
as Nature, by an Indulgence Univerſal to all 
Mankind, hath forbidden us to ſuffer without 
Reaſon, A Prince, for Example, may impute 
the Father's Merits to a Son not Iſluſtrious 
by his own Atchievments; and may, on the ac- 
count of thoſe Merits load him with Honours 
not otherwiſe his Due. But to puniſh the In- 
nocent for the Father's Crime, is (ſtrictly ſpeak- 
ing) unreaſonable (2). This indeed may hap- 
pen, that the Father's Fanlt ſhall be the occafion 
of not conferring on the Son, or of taking from 
him, thoſe things which he was neither to re- 
ceive, nor to retain but under certain Con- 
ditions. But a Perſon thus dealt with , can- 
not be ſaid to ſuffer an Evil, which his Na- 
tural State would otherwiſe have made him a 
Stranger to. For Nature, in this Caſe, gave 
no Security to the Children, that they ſhould 
certainly poſſeſs the Parents Goods, or that 
they ſhould be admitted to the like Poſts of 
Honour : But their Right to thoſe Goods, or 
thoſe Honours, proceeded on theſe Conditions 
and Proviſo's, that the Parents ſhould deliver 
them down ſafe and untainted, and ſhould not 
fall under ſuch and ſuch Penalties by their 
Crimes. Nor can he by any means be ſaid to 
be in a worſe Condition than Human Nature 
admits or allows , who having no Paternal In- 
heritance, is forced to work out his Fortunes 
by his own 2 : 

It is Juſt likewiſe ſo far to proceed againſt 
Innocent Children upon account of their Pa- 
rents Demerits, as to oblige them to quit the 
Kingdom or State. For no Man hath a Right 
from Nature of living in this or that Ter- 
ritory; but every one attains to ſuch a Right 
by ſome Act of his own, or of other Men: 
And it may be a Condition of keeping this 
Right, that he ſhall loſe it in caſe his Parents 


are found Guilty of ſome particular and High 
Offences. It is not being repugnant to Reaſon, 
that the Poſſeſſion of a Right Gould depend on 
Contingent Terms. Though, that the Laws 
of ſome Countries are too rigorous and ſevere 
in this point, no Man can pretend to deny. 

III. /mputation of Debt conſiſts in this, that 
thoſe Perſons whoſe Intereſt it concerns, that 
an Action be done or not done, do declare 
that the ſaid Action belongs to the Agent, and 
that the Effect aſlign'd to that Action ſhall re. 
dound or fall upon him. Hence, if in any 
Law, a certain Reward be decreed to ſuch or 
ſuch a Good Action, ſo ſoon as the Sovereign 
or the Guardian of the Laws ſhall underſtand 
that particular Action to have been perform'd 
by any Man, 'tis manifeſt, that the Man hath 
immediately a Right of demanding the pro- 
mis'd Reward. But when a Man is enjoin'd 
to do a thing, ſolely by the Authority of the 
Commander, and without any ſuch Propoſal 
of a Reward, he ought to reſt ſatisfied with the 
bare Approbation of his Superior, and to 
eſteem it a very ſufficient Recompence, that 
he hath avoided his Diſpleaſure, which would 
neceſſarily have follow'd upon default. On 
the other ſide, when an Ill Action hath been 
committed, ſo ſoon as the Author af it is 
diſcover'd, he hath reaſon to fear the Exe- 
cution of the Legal Penalty. 

As to inferior Perſons, to whom neither the 
Guardianſhip, nor the Execution of the Laws 
do belong, if they either approve a Good 
Action, or reprehend a Bad one, their Judg- 
ment can affect only the Credit and Character 
of the Agent. According to that Elegant Say- 
ing of Diodorus Siculus (a), Praiſe is a kind 
2 Dp of Virtue putting us to no Charges, 

Diſpraiſe is a Puniſhment of Vice inflie1 
no real — * * 

It is farther to be obſerv'd, that when the 
Intereft of many Perſons is concern d in the 
doing or the not doing of an Action, if one of 
thoſe Perſons ſhall forgive and not impure it to 
the Agent, he cannot by this means abate any 
thing of the Right of the other's, which he 
hath no Power to controul. Thus, if a Man 
hath done me an Injury by an Illegal Fact, I 
may forgive him for my ownPart — Concern, 
but at the ſame time I do not in the leaſt dero- 
gate from the juſt Pretenſions of the Publick, 
and of the Sovereign Authority. And thus 
too the Pardon which GOD Almighty is 
pleas'd to vouchſafe to repenting Sinners, doth 
not at all impair or hinder the Proceedings of 
Human Judicature. But when all the Perſons, 
whom the doing or the not doing of a thing 
concerns, agree that they will not inte it, 
in ſuch a Caſe the Deed is conceiv'd to be 
Null and Void as to all Moral Effects. Now the 
Perſons concern d ia a thing's being done or not 
done, are either the Objects or the Directors 
of the Action; that is, thoſe towards whom 
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the Action is perform 'd, and to whom it brings 
either Good or Evil, and thoſe who have a 
juſt Power of guiding and ſuperyiſing ſuch an 
Action. For which reaſon, if in caſe of an 
Injury, the Deed be forgiven by the Perſon to 
whom it was offter'd , by the Civil Magiſtrate , 
and by GOD Almighty, in Moral Eſtimation 
it ſhall be ſuppos d undone, and conſequently 
ſhallbe attended with no ill effect. 

IV. Very different from the Imputation of 
which we have been ſpeaking, is that by which 
the Agent is ſaid to zmparze an Action, which 
he might have omitted, to the Party for whoſe 
ſake and uſe he perform'd it. A Man who 
hath exactly fulfill'd the Command of his Su- 

erior, may indeed expect the Approbation of 
* Performance as from all others, ſo eſpecially 
from him who enjoin'd it. But he cannot lay 
claim to any farther Reward, unleſs ſuch as is 
expreſly promis'd in the Law (a). For the 
ſame realon, no Man can demand that it ſhould 
be imputed to him, in order to the giving him 
any Kigbt, that he hath abſtain'd from a Bad 
Action, forbidden by the Laws, or by any Com- 
mand of his Superior; but he mult be ſatisfied, 
that his Obedience hath pleas'd him who re- 
quir'd it. For fince upon acting contrary to 
the Law, he would have juſtly incurr'd a con- 
ſiderable Evil, to eſcape fuch a Puniſhment 
mult paſs with him for a Reward. Hence in 
Senecas Controverſies (b), when a Man, who 
being taken in Adultery by a Tyrant, had forc'd 
the Sword out of his hand and kill'd him, de- 
{ir'd a Gratification from the State, he is put 
off with this Rebuke, impulat nobis quod de- 
prehenſus in adulterio mori noluit. Fe reckons 
we are indebted to him, becauſe being taken in 
Adultery he had the Senſe to ſave his own Life - 
And Tully in his ſecond Philippic, denies him- 
{cif to have any Obligations to Antony upon ac- 
count of his not being murther'd by him: 
Where lies the Kindneſs to me (ſays he) in your 
keeping your ſelf from ſo horrid a Villany. 
Others maintain the Reaſonableneſs of our 
preſent Aſſertion from this Topick, that the 
Omiſſions of III Actions are purely 2 Eutia, 
and conſequently can have no Poſitive Af- 
fections or Properties. Though to ſuch an 
Argument it oc perhaps be anſwer'd, that 
even theſe Omiſſions may, in Moral Account 
paſs for Entities, as they are the real and actual 
Reſtrictions and Confine ments of our Natural 
Powers. 

But now, if for the ſake of another Man, I 
do what I might rightly and properly have 
omitted, or omit what I might fairly and 
conveniently have done, it 1s highly rea- 
ſonable, that I ſhould impute my Service to 


mt 
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him; or, that I ſhould by Virtue of my Rigbt. 
demand of him to acknowledge my Kindneſs, 
and his own Obligation according to the 
Quality and Condition of it. This Imputation 
cannot rightly be laid, unleſs there was 
in the Actor a real Intention of procuring 
ſome Good to the other Man; and in the Re- 
ceiver an expreſs, or at lealt a preſumptive 
Conſent to admit it. For no Man can impure 
or rechen to us a Service forc'd upon us againſt 
our Will: And it would be a much higher de- 
gree of Impudence, to charge ſuch a Fact to 
us for a Kindneſs, as was perform'd either 
without any regard to our Benefit, or perhaps 
with a deſign to hurt us. Thus he muſt be 
extreamly Fooliſh, who would deſire a Re- 
ward from a Man whom he had reſtor'd to 
Health by breaking an Impoſtem, otherwiſe 
incurable, whilſt he intended to give him a 
Mortal Stab. Yet Marius Celſus, in Tacitus 
(c), when he was brought before O74 as one 
of Galba's Servants and Confidents, imme- 
diately confelling his Loyalty to his old Maſter, 
propos'd it as an Example, how faithful he 
would be to the New Emperour; and thus 
reckon'd he had already oblig'd Ortho, by ſtick- 
ing reſolutely to Calba. And thus ZEudoxia, 
when ſhe was married to the Emperour Theo- 
doſins, ſent for her Brothers by whom ſhe had 
been formerly expell'd her Father's Houſe; and 
was fo far from reſenting their Injury, that ſhe 
rather paid them Thanks, as the Authors of 
her Promotion: Since unleſs ſhe had been 
driven from Home, ſhe had never ſeen Con- 
ſtautinople (d). 

When the Parties concern'd and intereſs'd 
do agree in defining the Rate at which a thin 
{hall be reckon'd or imputed, in this Caſe a 


Covenant intervenes, expreſſing how far, or 


to what value the Imputation ſhall extend, and 
beyond which it ſhall not reach in any Buſineſs 
7 * (e). For Merit (as Mr. Ove 
J) obſerves) preſappoſeth a Right, and im- 
plies, hat the [rae wc 1s due by Promiſe. 

V. Hence tis eaſy to gather what is the 
Force of Merit, or what Actions are properly 
Meritorious, which ſome Men would vainly 


ſet to the account of GOD himſelf. Now the 


main ſpring of all Merit, 1s the Performance 
of a Work which we did not owe; or, which 
the Perſon towards whom it is exercis'd had 
no Right of requiring from us. For he that 

rlorms a thing which he lay under a full 
and perfect Obligation of doing, only diſ- 
chargeth his neceſſary Duty, and lays no 
Foundation for any conſequent Merit (g). 
Neither is it fair to . a thing which we 
do not owe to a Perſon againſt his Conſent; 


(a) See Luke XVII. 9, 10. (b) L. 4. Controv. 7. (c) Hiſt. 1. 4. (d) Zonar. Tom. 3. Add. Ceneſ. 45. 5. 59. 20 


(e) Comp. Matth. XX. 13, 14. 
(s 


(f) Leviath. c. 10. | 
M. Senec. Controv. I. 1 c. 8. Give me leave to perform ſome Service to my Country, which may properly be a Piece 


of Merit, What I have hitherto done in the common Courſe of Arms, is not owing to me, but to the Laws. TFulins Capite- 
linus, in his Life of Antoninus Pius, reciting the Reaſon of the Emperour's obtaining that Title, from lending his 
Hand to ſupport his Ancient Father-in-Law, in the Preſence of the Senate, adds, This Action was really no great 
Argument of Piety: Since the Debt we owe our Parents is ſuch, as rather denominates 4 Man Impious if be neglecte, than 


Pious if he pays, 
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and much leſs, if our doing of ſuch a thing 
did not turn to his Benefit. Whence 1t 1s 
clearly apparent, that no Man can pretend to 
any Merit with reference to Almighty GO, 
even though it were pollible for him to pay a 
full Obedience to all the Divine Laws. And 
that therefore, GOD cannot any other way 
become a Debtor to Mortal Men, but upon ac- 
count of his free Promiſe, the Breach of 
which would be repugnant to his Goodneſs ; 
(1) not that any 7247, properly ſo call'd, is 
thence deriv'd to us. Indeed no Actions en- 
Join'd by Virtue of a ſupreme Authority do 

roduce Merit towards the Enjoiner. For 


though both the Sovereign of Heaven, and 


the Inferior Rulers of the Earth, are wont fre- 
quently to confer certain Good things on thoſe 
who comply with their Commands, in order 
to the encouraging and exciting their Obedi- 
ence ; yet to the Payment of theſe good things, 
they are not bound by the Merits of the Agem, 
or as in the manner of Covenants; but by their 
own tree Offer and Promiſe: And therefore 
they cannot be ſo properly call'd Rewards as 
Gratn:ties in the ſtricteſt Senſe of that Word (a). 

But notwithſtanding all this, if the Legiſ- 
Jator do expreſly declare, that upon the Per- 
formance of ſuch or ſuch an Action, the Agent 
ſhall have a Right of demanding ſuch a Re- 
ward; there's no doubt to be made, but he 
may fairly and juſtly require it. But the bare 
Omiſſion of forbidden Actions is utterly unable 
to produce any Merit, or any Matter for Boalt- 
ing or for Praiſe (5). 

It remains then, that the only Actions 
whereby we can obtain Merit towards other 
Men are ſuch as we do not owe to them; at 
leaſt, not by a full and perfect Obligation: 
Whether Natural Reaſon either commands or 
adviſcth them in general, leaving the Appli- 
cation of them to particular Perſons in our 
Power; or whether they are only not enjoin'd 
by the Civil Laws. For whatſoever I owe 
another as a full and proper Debt, to that he 
hath already a Right, and therefore when ! 
pay ſuch a Due, I do not, properly ſpeaking, 
part with any thing which I have then a Right 
of retaining or of otherwiſe applying, becauſe 
upon denying and keeping it back, I ſhould 
bring a real Injury and Damage on the Perſon 
to whom | ſtand engag d. And therefore ſince 
things which I owe 1n this manner, do already 
belong in ſome reſpect to another Perſon, and 
I have no longer a Power to diſpoſe of them as 
I pleaſe, they cannot be proper Matter for the 
founding of Merit But when I perform any 
thing towards another Man, which I was not 
bound to pay by any perfect Obligation, ſuch a 


thing really paſſing from me, and accruing to 
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him, leaveth in me either a perfe& or an Imper. 
fe& Right of receiving an Equivalent Return. 
And this is properly Merit (c); the Retri. 
bution or Payment of which, when it is de. 
termin'd by Expreſs Covenant we call Mages 
But when as to the manner, the time, and the 
Quantity, it is left to the Equity of the other 
Party, it bears the Name of Reward. Now 
upon ſuch accounts and Conſiderations we may 
receive four kinds of things , Corporeal, In- 
corporeal, Moral, and Notional. Of the firſt 
ſort are, Money, Land, Sc. of the ſecond, the 
Grant of Privileges and Immunities; of the 
third, Honours and Dignities ; of the laſt, 
Statues, Inſcriptions , Crowns, and the like 
Tokens and Teſtimonies of Worth (4). 

And thus, as hath been ſhewn , Merit ari- 
ſeth from thoſe Actions which we do not 
owe to others; and chiefly as they are uſeful 
and beneficial to them. On the contrary, 
from Evil Actions, eſpecially ſuch as damage 
or injure others, ariſeth Demeriz; by Virtue 
of which, a Man is oblig'd to make Satisfaction 
ſor the Harm he hath done; But in general, 
all Evil Actions produce a Guilt, by which 
the Agent is ſuppos'd liable to undergo ſome 
Penalty : Which Point we ſhall hereatter find 
more room to explain (2). 

VI. As the actual applying. of Imputation 
cauſeth the Effects of Moral Actions to e xiſt; 
ſo the ceaſing and as it were the recalling of it, 
doth diflolve and extinguiſh thoſe Effects. 
And as to this Matter, the Cale is very near 
the ſame in Good Actions and in Evil. For 
both Good and Evil Actions whilſt they are 
uch, or ſo long as they are enjoin'd or pro- 
hibited by the Laws, muſt neceſſarily be at- 
tended with Imbutation; at leaſt in the firſt 
and plain import of that Term. But when a 
Law 1s repeal'd, the Action about which it 
was concern'd can no longer be zmputed. The 
I mputation of an Action not properly due, he 
alone can remit, whoſe Interelt 1t 1s that the 
Effect or Conſequence of the Action ſhould be 
made good. Therefore if he who hath per- 
form'd a Work remits the Imputation, the 
Wages otherwiſe due cannot on any account 
be demanded. But to make this Releaſment 
or Remiſſion, is not in the Power of the Perſon 
for whom the Work was done; it being the 
Creditor's part to forgive, and not the Debtor's. 
So likewiſe to take off the Imputation of an Ill 
Action, as to any Force and Efhcacy, belongs to 
thoſe whoſe Intereſt it is that ſuch an Action 
be attended with its due Effects; that is, to 
the Party Injur'd, and to the Maker and Guar- 
dian of the Law, not to the Author of the Fact. 

The Civillaus reduce the chief Ways by 
which Crimes are cancell'd or extinguiſh'd in 


| (1) Or rather his Veracity : For it is py out of his Goodneſs that God at firſt promiſes a reward to our 
t 


1mperfett performance ; but his Yeracity 


t he performs ſuch Promiſe. (a) Eur:pides, KH Rewarded Vertue 


gives 2 Double Joy. (b) Philoftrat. de Vit. Apollon. I. 6. c. 11. It is not an Att of Juſtice to abſtain from Injuſtice, nor 
an Ah of hrudence to have declin d A Fooliſh Reſolution, nor of Valour net to deſert ones Colours, nor of Temperance not to jall 
into the baſe Eferninacy of the Medes; nor will @ bare Negative Goodneſs entitle you to any Commendation : Ih we eſcape 
Prnijha-nt, but y:t do nothing worthy of Honour and Reward, ſuch an Indifference cannot reaſonably be cal Virtue. Add 
Jube XVIIL 11. Ammian. Marcell, I. 30. c. 11. To forbear Plunder and 101 is falſe Hundatiun for Praiſe. (c) Add. 


5. ce, de Benefits . 3 c. 21, 22, (d) Add. Mentaigne Eſſ I. 2. N. 7. 


2) Sec lib. VIII. c. 3. 
Human 
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Human Courts, to theſe Five, Firſt, when 
the Puniſhment defin'd by the Law ſhall be 
compleatly undergone: For no Man is puniſh'd 
twice, and with equal Severity for the ſame 
Individual Fault. Though many Puniſhments 
indeed leave a kind of laſting Stain behind 
them (4): And frequently after the Comple- 
tion of a Corporal Puniſhment, Moral Puniſh- 
ment, or Infamy with its ſcandalous Marks 
continues. Secondly, he whom the Judges 
have acquitted, paſſerh in Human Eſteem for 
an Innocent Perſon. The third way is, when 
the Delinquent dies. Though ſometimes in 
extraordinary Crimes, for a Terrour to others, 
Severities are ſhown on the Body, the Goods 
and the Memory of Wretches after they are 
dead. Fourthly, by length of time Crimes 
are ſo far taken away, as that the Author can- 
not be afterwards try'd on the ſame Account 
(6b). The Fifth and laſt way is the procuring 
of Pardon for the Offence from the Sovereign 
Power (c). ; 
As the Effects of an Evil Action do fo long lie 
dormant, as the Action is either conceal'd, or 
throughly diſſembled or pardon d (as it were) 
before-hand : So when once theſe Effects have 
broken out in Publick, their Moral part may 
indeed be effac d, but not their Phy/tcal. For 


what is once done, cannot in a Phyſical or 
Natural Senſe be rendred undone ; but it may 
be ſo order'd, as that it ſhall no longer have 
any Moral Effect in Civil Life. Thus a Man 
who hath been whipp'd for a Miſdemeanour, 
mult ſtill keep the Scars and Signs in his Back, 
though all the Diſgrace and Scandal of the 
Puniſhment may be remov'd by a Decree of the 
Government. And when the Imputation is 
taken off, the Action is to all Intents and Pur. 
poſes, no more than if it had never been 
done (4). 

We need only add by way of Remark, that 
thoſe Authors are — overſeen, who in 
order to the taking away the Guilt of an Evil 
Action, beſides the Non-Imputation , or the 
Forgiveneſs of it, require the Infufion of ſome 
contrary Quality, or of the Habit of Juſtice 
and Honeſty. In the ſame manner, as by 
plaiſtring over a Wall we rid it of the Spots 
that were in it before; and as we drive away 
an ill Smell by burning Frankincenſe in a 
Room. Which Miſtake was occaſion'd b 
their Ignorance of Moral Things, and becauſe 
they imagin'd that Moral Qualities were pro- 
duc'd and * . in the ſame way as Phyſi- 
cal: The Abſurdity of which Notion is plain 
enough from what we have before deliver d. 


a) Vid. S«eton. Claud. c. 16. 3 
ta Senec. Oedip. Latere ſemper patere quod lat uit diu. 


h L Orat. 12.) denies that a Crime can be blotted out by any Space of Years. 
Though rafee f are treated of at large by Anton. Mattheus de Crimin. 


d) And thus we are to underſtand 


What long hath lain conceal'd ſhould ever lic, 


I. 48. D. tit. 19. 


e Sentences of Ovid de Pont. I. 1. El. t 


Eſtque pati panam quam meruiſſe minus. 
15 leſs to feel than to deſerve our Doom 


Pans = demi, culpa 
The Penalty may c 


ennis erit, 
e, but ne er the Crime 


Mors faciet certe ne ſim cum venerit exul, 

Ne non pecc arim mort quoque non faciet, 

Death's kind Releaſe may end my Baniſh'd State, 
My Sin will live, and mock the Power of Fate 
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NATIONS. 


CHAP I. 
It is not Aegreeable to the Nature of Man, that he ſhould live 


without L AW. 


Aving in the preceding Book ex- 
plain d the Condition of Moral 
things in general, together with 
the moſt frequent Uſes of the 

Common Terms, (which Notices if inſerted 

otherwiſe, and only as Occaſion ſerv'd, would 

have interrupted us in our Buſineſs, and broken 
the Series 3 Undertaking;) we come now 
to fall more directly on our main Deſign; 
and the firſt Enquicy we are here to make is, 


whether it would be convenient or not for 


Men to paſs their Lives without the Reſtraint 
of any Law. Whence it will evidently ap- 
pear, why the All-wiſe Creator hath not in- 
veſted them with ſuch a wild Liberty, as 
ſhould impower them to act merely as they 
liſt, and as their wandring Inclinations lead 
them; without being under the Reſtraint of 
any Rule, Neceſſity or Law. For ſince God 
Almighty has been pleas'd to endue Man with 
a Will, (that is, with a Power working by 
a kind of internal Impulſe, and enabling him 
to incline towards ſuch things as appear 
agreeable to him, and to Turn from ſuch 
things as ſeem Inconvenient or Unpleaſaat ; ) 
and with ſuch a Will as cannot be compell'd; 
a Doubt may be rais'd, whether it did not be- 
come the Divine Goodneſs, to allow him the 
full range of this flexible Faculty, without 
any Limit or Impediment. For to what pur- 
poſe, ſome will ſay, did God firſt make us en- 
rirely free to all things, and afterwards con- 
fine us to certain Bounds and Rules? And as 
the Motion of our Joints is render d uſeleſs 
by the Reſtraint of Chains and Fetters, fo 
may the Liberty of the Will ſeem vain and 


BOOK II. 


of no manner of uſe, if we can incline to many 
things which mult of Neceſſity be forborn, 
and it we can be averſe to many things, which 

we mult as neceſſarily purſue and undertake. 
IT. In tracing this point to its proper 
Spring, we think it convenient firſt of all to 
ſhow, that an abſolute Liberty would be fo 
far from being uſeful, that indeed it would be 
deſtructive to Human Nature ; and that there- 
fore the binding and reſtraining it with Laws 
is highly conducive to the Good, and to the 
Safety of Mankind. And this Conſideration 
rightly purſued, will at the ſame time diſcover 
what Scope may be fairly indulg'd, and how 
far the Reins may be given to our Freedom. 
Here then we muſt know, that Liberty in ge- 
neral implies an 7uternal Faculty of doing and 
of omitting things according to the Direttion of 
our Judement. When we call it a Faculty or 
Power, we intimate that the Perſon to whom 
this Liberty is applied, is Maſter of ſufficienc 
Strength for many Performances, and has a 
Force and Ability not only to move himſelf, 
but to imprint Motion on other Things, and 
to affect them in a certain manner. We term 
this Faculty /zternal, to ſignify that its Force 
and its Motion ariſe from an inward Principle, 
contrary to that outward and violent Impulſe 
which is the Cauſe of Movement, rather in 
a Log than in a Man. Laſtly, we add accord- 
ing to the Direction of our Judgment, to hint 
that the Motion is not rais'd at a venture, or 
by ſome blind kind of Force; but that the 
Agent is ſuppoz'd, in ſome degree at leaſt, to 
have had a Knowledge of the Object, and to 
have determin'd himſelf to Action after __ 
It 
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ſort of Deliberation, ſo that the immediate Rea. 
ſon of his acting ſhall he, becauſe he was pleas'd 
to act. At the ſame time it will be under. 
ſtood, that all Rubs and Hindrances which may 
either prevent the Motion, or turn it another 
way, ought to be ſuppos d abſent, when we 
ſtate the Notion of Liberty in Perfection and 
without alloy Wo 

III. Matters being thus ſettled, if we caſt 
our Eyes over the univerſal Frame of Things, 
we ſhall find that many have no Liberty at all, 
ſuch as are all Inanimate and Vegetative Crea- 
tures. Others enjoy ſeveral kinds of Liberty, 
and in ſeveral degrees. An univerſal Liberty 
void of all Hindrance and of all Defect, is 
applicable only to God Almighty ; this 1s con- 
celv'd as the moſt Noble Attribute of his moſt 
perfect Eflence, admitting no Bounds or Cir- 
cumſcription, and intimately join'd with Om- 
nipotence. And therefore, the reaſon 2 
God doth not do ſome things, or why he dot 
not always do all things, is not to be fetcht 
ſrom the Deficience of his Liberty, but from 
his own abſolute Pleaſure (a). So likewiſe 
when we ſay He cannot do all things, this 
does not proceed from any outward Impedi- 
ment whether Natural or Moral, but from his 
own Intention and Deſign, which we Mortals 
endeavour to conceive in Proportion to his 
Greatneſs and his Excellency. In which ſenſe 
we are to interpret that common Saying, T haz 
God is a Law to himſelf. Thus too the Juſtice 
which we aſcribe to God, is not to be ſuppos'd 
to bear a regard to any Obligation, or to any 
Right in another Perſon, as the Nature of 
Human Juſtice neceſſarily implies. But in as 
much as he has ſhown both by his Works and 
by his Revelations, that ſuch a manner of 
acting is ſuitable to his moſt compleat Nature, 
hence we come to expreſs it by the ſame Term 
which denotes our own equitable Dealings 
towards other Men. Thus the reaſon why 
God's Promiſes do not fail, 1s not becauſe 
his Liberty was reſtrain'd by any Obligation 
ariſing from his Promiſe ; but becauſe it is 
agreeable to the Divine Excellency to let us 
not expect in vain, what he commands us to 
expect; or becauſe to violate a Promiſe, im- 
plies ſome kind of Imperfection, from which 
the Supreme Nature 1s moſt immenſely re- 
mov'd. Upon which account, we Men do not 
challenge the Divine Promiſes as of Right be- 
longing to us, but receive them with Humility 
and Reverence, as Gratuities proceeding from 
God's Free Pleaſure. For tis not here as in 
Human Promiſes, where there lies an Obli- 
gation to Payment, where the Promiſe turns 
into a Debt, and what was before free, is 
brought under a Neceſſity: But thoſe things 
which God performs upon Promiſe, do as fully 
retain the Nature of Gifts and Benefits, as 
thoſe things which he diſpenſes, without any 
ſuch ſeeming Engagement. Thus may we 


weak Mortals faintly repreſent the Divine 


EE 


Liberty; but that alone which we can deter- 
mine with Certainty about it, is, that it ſur- 
paſſes in an infinite manner, both our Notion 
and our Condition (5). 

IV. Brute Creatures which are plac'd be- 
low our Degree of Being, do however enjoy 
a Liberty proper to their Nature and State. 
But this Liberty cannot be otherwiſe than 
oy Tgnoble, ſince the Power of theſe Ani- 
mals is confin'd to ſuch Narrow Bounds, and 
ſince ſuch is the Dulneſs of their Senſes and 
ſuch the Lowneſs of their Appetite, that they 
are concern'd about very few Objects, and re- 
gard even thoſe but very negligently and ſu- 
perficially; nor are excited by any thing but 
what 1s extreamly groſs and perpetually ob- 
vious, and tends to the Service of their Belly. 
As to other Matters, they have no Cuſtom, 
no Law, no Right to bind them in tranſactin 
either with one another, or with Mankind. 
Amongſt a few of them there is ſome Sem- 
blance of Marriage, but of ſuch as is obſery'd 
in the bare Act of Conjunction and in ſome 
ſhew of Love or Liking, not in any ſtrictneſs 
of ſerious and conſtant Fidelity. Moſt of 
them, as ſoon as they have ſatisfied their Luſt- 
ful Deſires, retain no farther Merk of Love, 
no Senſe of Shame, no Regard to Oft-ſpring. 
Some indeed are molt paſſionately fond of their 
Young , but then their Kindneſs continues 
no longer than till they are able to provide for 
themſelves. After this Period, all Love is loſt 
and forgot on both fides; the Dams take noCare 
or Notice of their Progeny, and the Progeny 
do not ſhow any Gratitude, any ſenſe of Debt 
or Duty to their Dams. Thole Beaſts which 
feed on Fleſh, tear and devour without Di- 
ſtinction, whatever is agreeable to their Pa- 
late; and many when they fall out, pull one 
another in pieces without Regret. Being Ig- 
norant of the Laws of Propriety, whenever 
a ſharper Hunger than ordinary pinches them, 
we may ſee | dhe fighting furiouſly for the 
common Paſture or Prey; and what ſome have 
laid up or ſeiz'd for their private uſe, the 
others make no ſcruple to invade and to de- 
vour. Nor is there among them any ſuch 
thing, as Eſteem, as Honour, as Command, 
as Prerogative, unleſs ſuch as is deriv'd purely 
from Superiority of Strength. Is mult be 
confeſt, that Likenefs of kind does produce 
in ſome Creatures a ſhew of Friendſhip and of 
Society. Hence many delight to live in 
Herds, and thoſe which are more fierce than 
others, have ſome Averſion to preying on 
their own Kind. Thus . obſer ves, 
Sat. 15. | 


Parcit cognatis maculis fera quando leon: 
Forttor eripuit vitam leo? quo nemore unçguam 
* aper majorts dentibus apri? 

Indica tigris agit rabida cum T igride pace m 
Perpetnam : ſevis inter ſe corvenit ur ſſis. 


( a) See Pſalm 115. 3. Epheſ; 1. 11. 


(b) Add Cumberland. de Legg. Nat. c. 7.1.6. 
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From ſpotted Skins the Leopard does refrain, 
No weaker Lion's by the Stronger ſlain: 
Nor from his larger Tusks the Foreſt Boar - 
Commiſſion takes his Brother Swine to gore. 
Tyger with Tyger, Bear with Bear youll find 
In Leagues Offenſive and Defenſive join d. 


Mr. Tate. 


But not to ſay that there's ſomething of a 
Poetical Figure 1n theſe Expreſſions, we may 
only take notice, that this ſeeming Relation 1s 
but a very weak Bond for a laſting Friendſhip : 
fince tis immediately broken whenever the 
Concerns of the Belly intervene. Thus you 


| ſhall ſee a Litter of Puppies play very lovingl 


together, but throw a piece of Meat among 

them, and you breed a dangerous and a general 
Quarrel. The reaſon why ſome Creatures 
exerciſe a little ſhadow of Duty, Love, Faith 
and Gratitude towards Men, 1s purely to be 
referr'd to Cuſtom, and to their deſire of being 
ſupplied with Food. If thefe Obſtacles are 
once remov'd, and if they find themſelves of 
ſufficient Strength, Man himſelf cannot eſcape 
their Violence, if he unhappily provokes 
them. The Liberty of Brutes then is not re- 
{train'd by any Intrinſical and Moral Tie: 
Tho' their External Motions are often vio- 
lently put under Confinement by Men. Now 
it any one is ſo curious as to enquire on what 
account Brute Creatures are allow'd ſo un- 
bounded a Freedom, the plain reaſon ſeems to 
be, becauſe GOD ALMIGHTY has not 
given them a Mind capable of the Knowledge 
of Right and of Law. There was indeed no oc- 
caſion to be ſo very careful and exact in enſur- 
ing theSafety and Preſervation of ſuch Beings, 
as are not only produc'd by Nature with ſuch 
vaſt Fertility and with fo little Pains , but are 
likewiſe denied the Privilege of an Immortal 
Soul; and whoſe Life conſiſts in nothing elſe, 
but in the curious and accurate Diſpoſition of 
the little parts of Matter, with the additional 
Benefit of Motion. Hence GOD 1s pleas'd, 
in producing and in deſtroying theſe Inferior 


Animals, to give us frequent Inſtances and 


evident Tokens of his Power. Another rea- 
ſon why Brutes had no need of the reſtraint of 
Laws, is, becauſe their Appetite is rais'd by 
nothing elſe but by Hunger, or Tharſt, or by 
ſalacious Deſire, for their Satisfaction in all 
which Enjoyments, Nature has made ſuch 
large Proviſion. Neither is it likely, that 
their unlimited way of proceeding ſhould ren- 
der them very hurtful and deſtructi ve to Man- 
kind, ſince we are enabled by our Superior 
Strength and Cunning to prevent any ſuch un- 
happy Effects (4). 

V. Now why the Great Creator ſhould not 
indulge us Men in to lawleſs a Liberty, many 
Reaſons may be given, ariſing both from the 
Primitive and from the Acceſſory State and 


Condition of Human Nature. The Dignit 
of Man and his Excellency above all the other 
parts of the Animal World, made it requiſite 
that his Actions ſhould be ſquar'd by ſome 
Rule; without which no Order, no Decorum, 
no Beauty can be conceiv'd. Hence it is his 
greateſt Honour that he has obtain'd an Im- 
mortal Soul, indu d with the Light of Under. 
ſtanding, with the Faculties of judging and of 
chuſing things, and with an admirable Capa- 
city for Arts and Knowledge, On which ac. 
count he is juſtly term'd 


Santtius —— animal, mentiſq; capacius alle 
— Et quod dominari in cetera poſſet. 


an Animal bleſt with Loftmeſs of Mind and 
with Santtity of Reaſon, and fram'd for the 
Dominion and Sovereignty of all the reft (b). 
Farther, That the Soul was deſign'd by the 
All-wife Creator for a much nobler end than 
to ſerve only as Salt to keep the Body freſh, 
may be gather'd from this Conſideration, that 
the greateſt and the moſt ſhining part of its 
Faculties are ſuch as contribute either little 
or nothing to the Preſeryation of the Body, 
which might be ſecurd without any ſuch 
mighty Parade, without ſo Great and Pompous 
a Proviſion. It's plain, that the Power and 
the Activity of the Rational Soul, is chiefly 
exercis d about ſuch things as belong to the 
Worſhip of GOD, and to a Life of Society 
and of Civility. And 'tis principally for the 
Service and Furtherance of theſe Great Ends, 
that it can from known things infer and 
explain thoſe which are leſs known, that 
it can diſcern and judge what 15 agreeable 
and what diſagreeable to it; that it can form 


Univerſal Notions by Abſtraction from Sin- 


gulars; that it can by proper Signs commu- 
nicate its Notions to others, can form Inven- 
tions, can apprehend the Nature of Numbers, 
Weights and Meaſures, and compare them 
with one another; that it can perceive the 
Beauty and the Force of Order and Method; 
that it can either raiſe, or repreſs, or moderate 
Affections; that it can hold in Memory an 
endleſs Compaſs of things, and call out as it 
were at its beck, any part of the Stock which 
it has occaſion to uſe; that it can turn its Sight 
inward upon it ſelf, recolle& its own Dictates, 
and by them judge of its Actions, whence 
ariſes the Force and the Authority of Con- 
ſcience. Of all theſe Powers and Abilities 
there would be very little nſe, or rather none 
at all in a Lawleſs, a Brutal and an Unſociable 
Life (c). Now the more Gifts G O D has 
beſtow'd on Man, and the greater Inlarge- 
ments he has granted to his Wit and Mind, the 
more baſe and unſeemly would it be, that all 
theſe noble Endowments ſhould ruſt for want 
of Culture and Regulation, ſhould be vainly 
ſpent and ſquander d away without Uſe, with- 


(a) Add Charronof Wiſdom, B. I. c. 34 (b) Selina (Cap. 3.) calls Man a Being whom Nature has prefer d to al 
others, in Excellency of Sence and in Capacity of Reaſon, (c) Add. Cumberland de Legg. Nat. c. 2 f. 4; who likewiſe in 


the 33d Section of the ſame Chapter, has drawn moſt admirable Proofs from the Frame and Structure of Human 


Bodies. 


out 


eee rr 


EMC Mi 


3 ed Wd a . 1 


hin, os BO Ae od yo rw df 


ww Aq9 «> £xz+ (= ym A 


CHA P. I. 


that he ſbould Live without Law. 


79 


out Order, and without Grace. Nor was it 
altogether in vain , that GOD indued Man 
with a Mind apprehenſive of Accuracy and of 
Decency ; but it was without doubt intended, 
that he ſhould fo employ the Powers he had 
receiv'd as to manifeſt the Glory of his Cre- 
ator, and to promote his own true Intereſt and 
Happineſs. The Heathen Poet was able to 
make ſuch an Inference as this: 


——Qazs dubitet hominem conjungere cel, ? 

Eximiam natura dedit linguamg; capaxg; (unum 
[ngenium, volucremq; animum ; quem deniq, in 
Deſcendit Deus atq; habitat, ſeq; ipſe requirit. 


Then who can doubt that Aan the Glorious Pride 
Of all, is nearer to the Skies alli'd? 

Nature in Men capacious Souls has wrought, 
nd giventhem Voice expteſſive of their thought. 
In Man the God deſcends, and joys to find 
The narrow Image of his Greater Mind. 


Mr. Creech, 


VI. Another reaſon why it was incon- 
venient to allow Man the ſame extended Li- 
berty as Brutes, was his prodigious Corruption 
and Degeneracy ſo manydegrees beyond theirs. 
That we charge him thus, no one will wonder 
who has had the Curioſity to reflect a little on 
the various Purſuits and Inclinations of Man- 
kind. Beaſts are ſollicited only by their Belly 
and by their Luſt: And then their Luſt has 
ſome ſhew of Temperance, provoking them 
only at certain Times and Seaſons, and being 
exercis'd not for empty and ſuperfluous Plea- 
ſure, but for Increaſe and Propagation of their 
kind (4). But the Carnal Deſires of Men do 
neither obſerve any ſet times for their Erup- 
tion, nor are by any means fo moderate in 
their heat, as to make no farther Efforts than 
are neceflary for the Preſervation of Human 
Species. Again, the Hunger of Beaſts is eaſily 
ſatisfied with ſuch Food as Nature has ſpread 


in all places for their Suſtenance ; nor do their 
Meals ſtand in need of the Formality of Fur- 
niture, or of the Incentives of Sauce. And 
when they find this Appetite reliev'd and 
quieted, they put an end to their Buſineſs 
and their Care. (Nor are they very for- 
wardly diſpos'd to Rage or Miſchief, provided 
they are unprovok'd, and that their two chief 
Deſires are at reſt.) But now the Food of 
Man muſt not only ſatisfie his Belly but tickle 
his Palate. Nature has taken Care, that Beaſts 
ſhould have no need of other Clothing beſides 
what ſhe has given them. But Man turns the 
Infirmity of his Nakedneſs into an occaſion of 
Vanity and of Pride. Beſides, do not Men 
float in a whole Tide of Aﬀettions and Deſires 
utterly unknown to Beaſts? Covetouſneſs, 


Ambition, Vain-Glory, Envy, Emulation , 


Contentions of Wit, Superſtition, the Care of 
future things, and the Spur of Curioſity do all 
claim Entertainment in Human Breaſts , and 
yet are Strangers to the Dumb Creation (6). 
Whoever conſiders and examines the unhappy 
Variety of Contentions and Quarrels that con- 
tinually ariſe amongſt Men, will find that the 
greateſt part of them proceed from ſuch In- 
clinations and Propentions, as never diſturb 
the Peace of Brutes (c). Now in ſo violent 
a Fierceneſs, and in ſo wide a Diverſity of 
Affections and of Deſires, what a Life would 
Men lead, were they deſtitute of the Benefit of 
Law to unite and to compoſe them? We 
ſhould fee nothing but a furious Multitude of 
Wolves , of Lions, of Dogs tearing and de- 
{troying one another. Every Man would in- 
deed be a Lion, a Wolf, a Dog, to his Neigh- 
bour, or rather a Monſter more pernicious and 
more ſpiteful than the fierceſt of theſe Crea- 
tures ; ſince Man of all Living Things is the 
molt able to hurt Man, and it left to his own 
furious Paſſions, the moſt willing. And fince 
Men are continually bringing ſo many Evils 
and Miſchiefs on one another, while they now 


(a) Oppian Cyneg. I. 3. Verſ. 151, 152. 
"Ou Jag Tits dige O- 3aome zu Mühe. 
EUS M igaguivors TrAZer? Gahopmoy ies. 


(b) Manilius Aſtron. I. 4. 
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Nullo votorum fine beat: 

Victuros agimus ſemper, nec vivimus unquam, 
Pauperiorq; bonis qui ſque eſt quo plura requirit : 

Nec quod habet numerat, tantum quod non habet optat, 
Quumq; ſui parves uſus natura repoſcat, 

Materiam ſtrui mus magne per vota ruinæ, 

Luxuriamq; lucris emimus, luxuq; rapinas, 

Er ſummum cenſus pretium eſt effundere cenſum. 


Beaſts in their Joys a decent Temp'rance keep ; 
Nor offer Love, when tis the Time for Sleep 


Why ſhould deluding Hopes diſturb our Eaſc, 

Vain to purſue, yet eager to poſſeſs 

With no Succeſs and no Advantage crown'l, 

Why ſhould we ſtill tread on th' unfri/b': Round 

Grown Grey in Cares purſue the ſenſeleſs Strife 

And ſeeking how to live, conſume a Life ? 

The more we have , the meaner is our Store, 

The unenjoying craving Hretch is poor. 

But Heaven is kind, with bounteous Hand it grant: 

A fir Supply for Nature's ſober Wants : 

Ske asks not much, yet Men preſs blindly on, 

And heap up more, the more to be undone : 

By Luxury they Rapine's force maintain, 

What that ſcrapes up, flows out in Luxury again. 

And to be ſquander d, or to raiſe Debate, 

Is the great only Uſe of an Eſtate. 3 
C. Cees 


Liban. Declam. IX. 1s not Man a Mild and Peaceable Animal, ſo far as Wards go; but in reality Savage and Uugovern-= 
able? For when do we hear of Lions undertaking an Expedition againſt Liens? When do Wild Beafts war againft their own 
Kind? What Purjury do we find amongſt them ? What Breach of Covenants * What Perfidiouſneſs and Avarice , what In- 
ſatiable Love of Riches ? What Intemperance, what Adultery can we lay ta their Charge? (c) Add. Charron Of Wiſdom, 
B. I c. 34. n. 12. and c. 39 n. 11. 
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live under the Force of Law, and under the 
Fear of Puniſhment; what would become of 
the World, if they were left to the wild ſway 
of their Corruptions , if they had no inward 
Bridle to curb their Inclinations and to check 
their Purſuits (4)? 

VII. It is ſtill farther obſervable to our pur- 
poſe, that a much greater Variety of Diſpo- 
ſitions may be diicover'd in Men than in 
Beaſts. All the ſeveral Kinds of Irrational 
Creatures are for the moſt part indud with 
the ſame Inclinations, and rais d and incited 
by the ſame common Appetites and Affections. 
We may underſtand a whole Species by the 
Knowledge of one ſingle Member of it. But 
amongſt Men there are not more Heads than 
Wits ; and every one is equally zealous in giv- 
ing the Preference to his own Opinion, and 


to his own Poſleflions (). Nor are all 


moy'd with a ſimple and an uniform Deſire, 
but with Propenſions as vaſt in their Number, 
as they are various in their Mixture and Com- 
politions. Nay , the ſame Man is very fre- 
quently unlike and unequal to himſelf, and 
what he moſt eagerly delir'd, he ſhall at another 
time molt ſtrongly abhor : 


——— *agno curarum fluct᷑uat æſiu, 
Atq; auimuimm uunc huc celerem nunc dividit illuc, 
Ju parteſq; rapit varias, per, omnia ver ſat (c). 


This way and that he turns his Anxious Mind, 
Thinks, and rejects the Counſels he deſign d. 
Explores himſelf in vain through ev'ry part, 
And gives no reſt to his diſtracted Heart. 


Mr. Dryden. 


Neither is there a leſs difference in their 
Studies, their Inſtitutions, and their Inclina- 
tions to employ and exert their Vigour of 
Mind, as appears from the numberleſs Pro- 
feſſions, and the endleſs Methods of Living 
(4). Now as the more Voices there are, the 
more harſh and unpleaſant would be theSound, 
unleſs they join'd in Conſort and Harmony; 
ſo would Human Life be nothing elſe but Notte 
and Confuſion, were not the jarring Diſſo- 
nance compos'd and ſweetned by Law, and 
turn'd into a Muſical Agreement. As things 
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ſtand , this exceeding Variety of Parts and of 
Diſpoſitions, is at the ſame time an Ornament 
and an Advantage to Mankind; ſince when it 
is thus rightly temper'd, there naturally re. 
ſults from it ſo admirable an Order and Grace, 
as could not have been produc'd by an Uni. 
verſal Likeneſs. And beſides, there was likely 
to be much leſs claſhing and Conteſt in ſo vaſt 
a Multitude , whilſt their various Humours 
and Inclinations led them to quite different 
Objects of Choice. The ſame wiſe Counſel 
Providence ſeems to have us'd in ſpreading ſo 
wonderful a Diſtinction of Features over the 
Faces of Men. For ſince different Offices are 
to be diſcharg'd, and different Behaviour to be 
us'd towards difterent Perſons, there would 
ariſe a moſt wild and fatal Diſorder, if all 
Men exactly reſembled one another, and could 
not be diſtinguſh'd but by Artificial Marks, 
which would be liable to ſo many counter. 
feiting Cheats (e). And there lies this farther 
Secret in that Natural Diſtinction, that one 
Face pleaſes the Fancy of one Man, and one 
{cems more agreeable ro another; ſo that out 
of the Univerſal Stock, every Man may chuſe 
what he thinks moſt beautiful, and what may - 
engage his Affection with the ſweeteſt Com- 
fort and Delight. 

VIII. Beſides all this, it was inexpedient for 
Man to live without Law upon account of his 
exceeding Weakneſs ; which is our laſt Reaſon, 
A few Days will ſet a Brute Creature in a Con- 
dition of providing for himſelf; nor is he in 
any great need of the Company of others for 


his Aﬀffiſtance and Support. But Man from his 


firſt coming into the World, undergoes a long 
and tedious Courſe of helpleſs Infirmity (VJ. 
What a length of Years is requir'd, and what 
diligence of Information, to enable him by his 
own Strength to accommodate himſelf with 
Food and Clothing? Let us ſuppoſe a Man bred 
up by another, jult ſo far as to be able to walk, 
and without hearing a Word ſpoken, inſomuch 
that he ſhall be deſtitute of all Inſtruction 
and Diſcipline , and enjoying no Knowledge, 
but ſuch as ſprouts naturally from the Soil of 
his Mind, without the Benefit of Cultivation. 
Let us ſuppoſe the ſame Man to be left in a 
Wilderneſs or Deſart, and entirely depriv'd of- 


(a) Add. Ariftotle's Problems. Se&. 29. Queſt. 7. Plin. Nat. Hiſt. 1. 18. Proeme. Iamblichus Protrept. c. 20. That 


Men jhanld maintain a Familiarity with one aucther, and at the ſame time live contrary to the Laws, is an impoſſible thing 

For by this means they would ſuffer more Injury and Damage, than if every Man led a ſeparate Life by himfelf. On theſe 

accounts, and for the Neceſſitizs, Law and Juſtice are to be admitted as it wer? for Sovereigns among ſt Men , without the 

Government of which they could not contiuue or ſubſſſt. (b) Philemon in Stobeus, Speech 2. If a Man jhould get together 

thirty theuland Foxes, he'd find that they not wy have all one Nature, but af! one Method and Tenour of Life. But among: 
4 


US, as many Bodies are there, ſo many ways of 


wing may we diſcover. PLIN. PAN. There are no things in the Moria 


more likely to diſpleaſe all, than ſuch as are done with the Aim of pleaſing al, (c) Virg. En 8. v. 19. Add. Charon de 


la Sageſſe. I. 1. c. 38. (d) Quintus Calaber. 1 f. 


— Te Bars bt One, 


From which we ſtart, but various Ways we run. 


(e) Add. D. C:mberland, de L. N. c. 2. f. 28. (f) Kuinctilian Declam. 306. The Frailty of Human Nature appear. 
moſt in its beginning and early Growth. The Beaft: ſee their Toung immediately after the Birth, a ſtanding on their Feet, and 
ſ-cking for the Dugg : But we are forc d to take up the helpleſs Infant, and to protect him from the cold: And after all this 
Nicety and Care, it is not unlikely, he may dis between the Arms of the Parents and the Boſom of the Nurſe. Theucrit. Idyll. 26. 


"Ars A dM en Ovcs yy emanvea gv. 
For Heaven made Nan te be # Help to Man 


Add. Plin. N. II. I. 7. Præfat. > | 
| the 
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the Company and of the Aſſiſtance of others. 
What a wretched Creature ſhould we at laſt 
| behold! A mute and an ignoble Animal, Maſter 
of no Powers or Capacities, any farther than 
to pluck up the Herbs and Roots that grow 
about him; to gather the Fruits which he did 
not plant; to quench his Thirſt at the firſt 
River, or Fountain, or Ditch , that he finds 
out in his way; to creep into a Cave for Shel- 
ter from the Injuries of Weather, or to cover 
over his Body with Moſs and Graſs and Leaves: 
Thus would he paſs a heavy Life in moſt tedi- 
ous Idleneſs; would tremble at every Noiſe, and 
be ſcare'd at the approach of any of his Fellow 
Creatures, till at laſt his miſerable Days were 
concluded, by the Extremity of Hunger or of 
Thirſt, or by the Fury of a Ravenous Beaſt. 
That Mankind therefore do not paſs their Age 
in a more forlorn and a more deplorable Con- 
dition than any other living thing, 1s owing 
to their Union and Con junction, to their In- 
te rcourſe with the other Partners and Compa- 
nions of their Nature. The Divine Saying, 
Zis not good for Man to be alone, is not to be 
reſtrain d to Matrimony, but ſeems to belong 


in general to any Society with other Men. 
But now without Law, tis impoſſible that 
any Society ſhould be either introduc'd or 
maintain'd in Strength and Quietneſs. And 
conſequently unleſs Man had been deſign'd 
for the baſeſt and the molt wretched part of 
the Animal Creation, it was not by any means 
convenient that he ſhould live looſe from all 
Direction and Obligation of Law. Plutarch's 
N wx. could reach him, that a general 
and unbounded Licence of acting, was dif- 

reeable to the Condition and to the Dignity 
of Man. Thoſe Perſons only ( ſays he (a) who 
live in Obedience to Reaſon are worthy to be ac- 
counted Free. T hey alone live as they will, who 
have learnt what they ought to will. Thoſe who 
grve the Reins to unworthy praftices and pur- 
ſuits, uſe an imaginary Freedom , to purchaſe a 
real Diſſatisfattion. 

From all theſe Remarks it is ſufficiently evi- 
dent, that the Natural Liberty of Man, ſuch 
as really and truly agrees to him and not only 
in an abſtracted Sence, mult always be under- 
ſtood as guided and reſtrain'd by the Ties of 
Reaſon, and by the Laws of Nature (1). 


(a) De Audit. (1) See Budd:i Elements Philoſophia prafice, Part IT. Chap. 3. where he is both particular and large 
in ſhewing how People incorporated into Society are under a neceſſity of having Laws impoſed upon them. 
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II. 


Of the Natural State of Man. 


B. the Natural State of Man in our pre- 
ſent Enquiry, we do not mean that 
Condition which is ultimatel * him b 

Nature, as the moſt perfect and the mo 

ag reeable; but ſuch; a State as we may con- 
ceive · Man to be plac'd in by his bare Nativity, 
abſtracting from all the Rules and Inſtitutions, 
whether of Human Invention, or of the Sug- 
geſtion and Revelation of Heaven; for the 
Addition of theſe Aſſiſtances ſeems to put 
another Face on things, and to frame Human 
Life anew, by an exacter Model. By this 
wide Exemption we do not only exclude all 
the various Arts and Improvements, and the 
Univerſal Culture of Life, but eſpecially 
Civil ConjunQtions and Societies, by the In- 
troducing of which Mankind was fi brought 
under the decent Management of Order and 
Regularity. That we may be able to form 
clear and diſtin Notions of this ſuppos'd 
State, we will firſt conſider it in itſelſ, and ex- 
amine eſpecially what Rights and what Incon- 
veniencies attend it; that is, what would be 
the Condition of particular Men, if there 
were no Arts or Inventions ſet afoot, and no 
Communities form'd and eſtabliſhd in the 
World. And then ſecondly, we will conſider 
it in order 10 other Men, whether in this re- 
gard it bears the Semblance of Peace or of 


War; that is, whether Men who live in a 
: L 


Natural Freedom, ſo as neither to be Subject 
to one another, nor to acknowledge a Com- 
mon Maſter, are likely to prove Enemies or 
Friends. In this ſecond Conlideration the 
State we are ſpeaking of, is capable of a Sub- 
diviſion, being either full and abſo/ute, and ſo 
bearing an equal regard towards all Men in 
neral; or elſe limited and reſtrain d, as it 
reſpe& only to a certain part of Mankind. 
This Suble Notion of a State, 1s anſwerable 
to the Double manner in which we may con- 
ſider the Men who are to compoſe ir, either 
as each particular Man lives in a Natural Li- 
berty towards all others ; or as ſome Men have 
entred into a Society between themſelves, but 
are join'd to all the reſt of the World, by no 
other Ties, beſides thoſe of Common Hu- 
manity. 
II. Now to form in our Minds ſome Image 
of this Natural State, ſuch as it would 
if deſtitute of all Arts and Aſſiſtances either 
invented by Men, or reveal'd by God, we 
mult fancy a Man thrown at a venture into 
the World, and then left entirely to himſelf 
without receiving any farther Help or Benefit 
from others, than his bare Nativity; we muſt 
likewiſe ſuppoſe him to be furniſh'd with no 
larger Endowments of Body or Mind, than ſuch 
as we can now diſcover in Men, antecedent to 
all Culture and Information; and laſtly, ” 
m 


ſuch helpleſs Wretches t 
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mult take it for granted, that he is not foſter'd 
under the peculiar Care and Concern of Hea- 
ven. The Condition of ſuch a Perſon could 
not prove otherwiſe than extreamly miſerable, 
whether he were thus caſt upon the Earth in 
Infancy, or in Maturity of Stature and of 


Strength. If an Infant, he could not but 


have ſadly periſh'd, unleſs ſome Brute Crea- 
ture had by a kind of Miracle offer'd its 
Duggs for his Support; and then he muſt ne- 
ceflarily have imbib d a fierce and ſavage Tem- 
per, under the Nurſery and Tutelage of Beaſts. 
If in Perfection of Limbs and Size, we mult 
however conceive him Naked, able to utter 
nothing but an inarticulate Sound, a Stranger 
to all Inſtitution and Diſcipline, amazed and 
ſtartled at the things about him, and even at 
his own Being: The Admonition of Hunger 
would make him ſeize greedily on an —_ 
that was near him, his Thirſt would dire 
him to the firſt Water, and Dens or Trees 
would afford a Refuge from the Injuries of 
Weather. Should we 71 a Number of 
rown together by 
Nature on ſome uninhabited Soil, we cannot 
but think that they would ſo long however 
continue in a brutal Wildneſs and Diſorder, 
till at laſt, either by their own Wit and Expe- 
rience, or by ſome Hints and Inſtructions 
taken from the Conduct of Mute Creatures, 
they ſhould by degrees arrive at ſome Me- 
thod and Elegancy of Living, and as Virgil 


ſays, 


 ——Parias uſus meditando ertunderet artes, 


Studious Need might beat out Uſe ful Arts. 


This will eaſily be acknowledged by any one 
that looks about on the numerous Improve- 
ments and Aſſiſtances which we make uſe of 
in our daily Actions, and at the ſame time 
conſiders how difficult it would be for any Man 
to invent all theſe of his own Head, if he 
were not put in the way by the previous La- 
bour and Guidance of others; and how great 
a part of theſe Ornaments and Conveniences of 
Life, would at once enter into the Thoughts 
of the Generality of Mankind. Hence it is 
no Wonder that the Heathen Writers, who 
underſtood not. the true Origine of Men as 
deliver'd in the Holy Scriptures, ſhould make 
fo foul a Repreſentation of their Primitive 
State. 


Quum prorepſiſſent primis animalia terris (ſant 
Mutum & turpe pecus, glandem atq; cubilia pren- 
Unguibus & pugnis, dein fuſtibus atq; ita porrs 
Pugnabant armis que poſt fabricauerat uſus. 
Donec verba quibus voces ſenſuſq; notarent 
Nommag; invenere; dehinc abylſtere bello, 
Oppida cæperunt munire, & condere leges, 
e quis fur efſet, neu latro, neu quis adulter. 


Waen the firſt Fathers of our Human Brood, 
Dirty and Dumb crawl'd from the teeming Mud; 
A War began with Nails, and Fiſts, in 


For Acorn Banquets, and for Leaſy Beds. 
Cudgels came next in play; and riper Hate 
Arm d them with ſurer Inſtruments of Fate. 
Atlength their yoice grew Index of theirthought, 
Joyful to name the things for which they fought. 
Now Rage began to cool, and Force to ceaſe, 
And General Parlies work'd a Gen'ral Peace. 
Towns roſe, and Laws were ſettled to remove 
Invading Thefts, and check Licentious Love. 


This is Horace's Deſcription, and we may 
expect a fuller from Lucretius. 


Et genus humanum multò fuit illud in arvis 
Durius, ut decuit Tellus quod dura creaſſet. 


Quod ſol atq; imbres dederant, quod terra crearat 
er. ſua, ſatis id placabat pectora donum ; 
landiferas inter curabant corpora quercus 


Plerumgue. 
Al ſedare ſitim fluvii fonteſq; vocabant. 


Nec dum res igui ſciban. tractare, nec uti 
Pellibus, & ſpoliis corpus veflire ferarum : 

d nemora atq; cavos monies ſylvaſq; colebant. 
Et frutices inter condebant ſqualida membra, 
Verbera ventorum vitare imbreſq; coatti. 

Nec commune bonum poterant ſpeftare, nec ullis 

Mor ibus inter ſe ſcibant nec legibus uti. 

uod cuique obtulerat præaæ fortuna, ferebat, 
ute ſua ſibi quiſque valere & vivere doctus. 
Venut in ſyluis jungebat corpora amantum, 

Conciliabat enim vel mutua quamęue cupido, 

Vel violenta viri vis atq; impenſa libido, 


—— Thad erat cure quod ſæcla ferarum 
In feſtam miſeri faciebant ſæpe quietem. 


Inde caſas poſi quam ac pelles ignemg, pararunt ; 
Et mulier con unct᷑a viro conceſſit in unum, 
Caſtaq; private Yeneris c ia 14a 
Cognite ſunt, prolemq; ex ſe videre creatum. 
Tum genus humanum primum molleſcere cepit - 
Inis enim curavit ut al/ia corpora fri 

Non ita jam poſſent cæli ſub tegmine 4 

Et Venus imminuit vires ; pueriq, parentum 
Blanaittis facile ingenium fregere ſuperbum. 

T unc & amicitiam cæperunt jungere habentes 
Finitima inter ſe, nec cædere nec violare: 

Et pueros commendarunt muliebreq; ſæclum, 
PYocibus by geſtu cum halbe ſignificarent, 
{mbecillorum eſſe equum miſerier omnium. 
Non tamen omnimodis poterat concordia gigui, 
Sed bona magnaq, pars ſervabant fadera caſt: ; 
Aut genus humanum jam tum foret omne peremptum 
Nec potuiſſet adhuc perducere ſæcla propago. 

At var ios linguæ ſonitus natura coegit 

Mitere, & utilitas expreſſit nomina rerum, &c. 


Then Man was hard, as hard as Parent. Stones, 


And built on bigger and on fir mer Bones. 


Contented they with the poor caſy Store 
That Sar and beſtow d, they wiſh no more: 
Soft Acorns were their firſt and chiefeſt L 
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When thicſty, then did purling Streams invite 
To ſatisfie their eager Appetite. 


They knew no uſe of Fire to dreſs their Food, 
No Cloaths, but wandred naked thro' the Wood. 
They liv'd in ſhady Groves, and Caves confin'd 
Were Shelter from the Chla, the Heat, and Wind. 
No fixt Sciety, no [teddy Laws, 

No public Good was ſought, no common Cauſe. 
But all at War, each rang'd,each ſought his Food, 
By Nature taught to ſeek his Private Good. 
Then to renew frail Man's decaying Race, 
Or Mutual Luſt did prompt them to embrace, 
Or elſe the greater Yigour of the Male, 

Or ſome few treacheroas Preſents did prevail; 
Some Acorns, Apples ſome, ſome Pears beſtow, 
The thing the ſame, the Price was leſs than now. 


The molt they dreaded was the furious Beaſt, 
For thoſe 1'th' dead of Night did oft moleſt, & 
And lengthen intoDeath their ſlumbringReſt. 
But when they built their Hutts, when Fire began, 
And skins of murther'd Beaſts gaveCloths toMan; 
When One to One confin'd in chaſt Embrace 
En joy d ſweet Love, and ſaw a num raus Race; 
Then Man grew ſoft, the Temper of his Mind 
Waschang'd from rong h to mila, from fierce toł ind. 
For us'd to Fire, his Limbs re fus'd to bear 
The piercing Sharpneſs of the open Air: 

Luſt weaken d him, and the ſweet playingChild 
Tam'd his Wild Sire, and into Peace beguild. 
Then Neighbours by degrees familiar grown, 
Made Leagues and Bonds, and each ſecur d his own. 
And then by Sgut, and broken Words agreed, 
That they would keep, preſerve, defend, and feed 
Defenceleſs Infants, and the Female Train; 

A Right which Pity urg'd them to maintain. 


Tho' this fixt not an univerſal Peace, 
Yet many kept their Faith, and liv'd at eaſe: 
Or elſe, almoſt as ſoon as it began, 

The Race had fall'n, this Age ne'er ſeen a Man. 
Kind Nature power of framing Sounds affords, 
And theſe at length convenience turn d to words (aj 


Mr. Creech, 


However fabulous theſe Accounts appear, 
yet fo far the Authors of them were in the 
right, that upon ſuppoſal of ſuch an Origine 
of Mankind, the Face of Nature would have 
born all theſe Features which we now eſteem 
ſo monſtrous and extravagant. In the fame 
manner being ignorant of the State of Para- 
dice, they pleas'd themſelves in making De- 
ſcriptions, of a ſingular and conſtant Tem- 
perateneſs of Air, and of a ſpontaneous Fer- 
tility of the Earth, in the firſt and the Golden 
Age of the World. Becauſe they thought it 
impoſſible, that Human Race could have been 
preſerv'd, as according to their Notion they 
were produc'd, if the Weather and the Sea- 
ſons had been then as changeable and as un- 
ſteddy as now, and if the ſupport of Food had 
not been more eaſy to procure (b). And in- 
deed, though it is clear from the Authority of 
Scripture, that the Primitive Mortals by the 
Divine Direction and Aſſiſtance (1) arriv'd at 
a very earl 7 Knowledge of the molt neceſſary 
Arts, which they daily improv'd and jacreas'd 
by their own Induſtry and Application ; yet 
the Condition of Men had been molt deplo- 
rable and baſe, if no Societies had been ſer 
on foot, but every one reign'd a ſeparate Prince 
in his own Family, and ſuffer'd his Children, 
when once grown up, to ſeek their Fortunes 


(a) We have much the ſame Story in Proſe from Diodey. Sic. I. r. c. 8. They tell us, that Men at their fit Origine 


led an Irregular Life, in the manner of Beaſts ; ſcattering themſelves about in Search of Food, which was preſented them vy the 
ſavoury Herbs, and the Fruits which grew of their own accord, But being infeſted on every fide with the wild Beaſts, they 
learnt by Uſe the Security of Mutual Aſfiſtance ; and being ferc'd in Fear to unite in Society, they came acquaixied by degree; 
with their Similitude of Figure and Shape. The firſt Men, before any Invention: of Conveniency and Dye, ſupported Life 
with great Labour and Trouble ; being, as yet, deſtitute of Cluaths, and Dwellings, unaccuſtom d to the Relief of Fire, aug 
Strangers to all Sweet and Regular Food. Being Ignorant of Stores and Proviſions, they neglected to ſecure ſo much of the 
Fruits of the Earth as was Requiſite for neceſſary Suſtenance. And thus many periſh d in the Winter, by Hunger and C 914 
But being afterwards inſtructed by Gradusl Experience, to ſpend the ſharp Seaſon in Caves, and to lay up a Stock of Nece 3- 
ries, and finding out the Uſe of Fire and other Comforts and Supports, they began to introduce many Arts, and many Ad- 
vantages of Living. Add. lib. 1. c. 43. Cicero pro P. Sectio. Who amongſt you does not know the Condition of Natur: 
to have been once ſuch, that Men, in thoſe Days, before the Settlement of Natural or of Civil Laws, wandred ſeparately 
about the Fields, and poſſeſs'd no more than what they could get or keep, by Mutual Force and Wounds and Slaughter; New 
between our preſent way of Life poliſh'd with Humanity and Civility, and that Rude and Barbaren Cen, e, the en 14ifin- 


guiſbing Marks are Law and Violence. Vid. de Invent. I. 1. 
Euri pid. Supplic. I praiſe the rous Powers, that fenc'd our Life 
6 — n 41 from the Lawleſs Herd; 

By giving firſt a Soul, and next a Tongue, 
| Fhe Soul's Interpreter ; and Fruit for Food, 

And kindly Rain to breed a future Store: 

And cloſe Abodes, to Skreen us from the aſp 

Of threatning Skies; and Sails to wing our Courſe 

To diftant Shore, to join the Globe in Trade, 

And mix the Common Treaſures of 
Ir is a General Cuſtom with the Poets to attribute to the Gods, the Invention of all things uſeful ia Human Lite. 
Vid. Oppian Halient. I. 2. v. 16, Cc. (b) Vid. Ovid. Metamorph. I. 1. v. 107. Yirg. Georg. 11. v. 336. Lucrec. I. 5. 

At novitas mundi nec frigora dura ciebat, Nature whilſt New no cruel Cold brought forth, 
Nec nimios eſtus nec . 44 kt Nor raging Heats; nor arm'd the ſtormy North. 

(1) Ir is reaſonable to believe, that God Almighty inſtruted Men at firſt in many 7 neceſſary to Life, which 
for want of Time and Experience they could not otherwiſe have found our. $ appears particularly from 
Gra 1 21. where it is ſaid, God made Coats of Skins and cloathed them; or, as the Hebrew expreſſes it, favght there 
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in a State of Natural Liberty. And then we 
might pronounce of all Mankind, as Euripides 
does of the Cyclops, they would be 


Noud vs, drin e d, u08;* 


as Wandring Swains, never hearing, and never 
heeding one another. Hobbs has been luck 

enough in painting the Inconveniences of ſuc 

2 State. Out of Society (lays (a) he) we are 
defended only by our ſingle Strength; in Society, 
by the Strength of all. Out of Society no Man 
is ſure to keep Poſſeſſron of what his Induſtry 
has gain'd ; in Society every Boap is ſecure from 
that danger. To conclude, out of Society we 
have the Tyranny of Paſſuns, War, Fear, Po- 
vert, Filthineſs, Barbarity, Ignorance and W1ild- 
neſs; im Society we have the Sway of Reaſon, 
Peace, Security, Riches, Decency of Ornament, 
Company, Elegancy, Knowledge and Benevolence 
(5): And I believe there cannot be a more 
cffectual way found out to filence the Com- 
plaints and Murmurs of the Common People, 
when they pretend to find fault with the Miſ- 
carriages and the Impolitions of the Govern. 
ment; than if we would lay before them a 
true Proſpect of the Miſery and Confuſion 


which attends a Natural State. Which trouble 


thoſe Perſons had certainly a right Notion of, 
who brought into a Proverbial Saying, T bat 
unleſs there were ſuch things in the World as 
Courts of Juſtice, Men would infallibly devour 
one another. 

III. What kind of Rights attend Men in a 
State of Nature we may eaſily gather, as well 
from that Inclination common to all living 
things, by which they cannot but embrace and 
practiſe with the greatelt Readineſs and Vigour 
all poſſible ways of preſerving their Body and 
their Lite, and of overcoming all ſuch things 
as ſeem to drive at their Deſtruction; as from 
this other Conſideration, that Perſons living 
in ſuch a State are not ſubje& to any Sove- 
relgnty or Command. For from the former 
Reflexion it follows, that Men plac'd after this 
manner in a Natural State, may uſe and enjo 
the Common Goods and Blefling, and may a 
and purſue whatever makes for their own Pre- 
ſervation, while my 
the Right of the reſt. From the latter Sup 
poſition it is clear, that they may uſe not hos 
their own Strength, but their own Judgment 
and Will (provided they are form'd and guided 
according to the Law of Nature) for procuring 
their own Defence and Safety. And in this 
reſpect likewiſe, the State we are treating of 
has obtain'd the Name of Natural Liberty ; 
in as much as, antecedently to all Human Pact 
and Deed, every Man is conceiv'd to be per- 
ſectly in his own Power and Diſpoſal, and not 
to be controll'd by the Pleaſure or Authority 
of any other. On which account too, every 
Man may be thus acknowledg'd equa/ to every 


do not hence injure 


Man, fince all Subjection and all Command are 
equally bamiſh'd on both fides. According to 
this 1 we ought to correct and 
explain thoſe Aſſertions laid down by Mr. 
Hobbs, in the Beginning of his Book de Cite, 
That the firſt Foundation of Natural Right, is 
the Liberty which each Man hath, to preſerve, 
as far as he is able, his own Life and Limbs, and 
to apply all his Endeauours towards the guarding 
his Body from Death, and from Pains. From 
which it follows, That /mmce tis in vain to have 
a Right to the End, if one has not — a 
Right to the Means, therefore every Man has a 
Right of uſing all Means, and of doing all Acti. 
ons, without which he cannot defend and enſure 
himſelf. But now {ince in a Natural State no 
Man is ſubject to another as to a Superior, 
to whoſe Pleaſure his own Will and Judgment 
ſhould be ſubmitted, hence every Man 2s by 
Natural Right a Fudge, whether the e Means 
which be uſes and the Actions which he per farms, 
are neceſſary to the Preſervation of his own Life 
and Limbs or not. For altho' in this caſe one 
Man ſhould pretend to give Advice to another 
yet the other not having ſubjected his Will 
and Judgment to 54 Control, may ſtill judge 
of this Advice, whether it be proper and ex- 
dient to be follow'd or not. And therefore 
e may perhaps do according as he was ad- 
vis'd, but then it will not be for the ſake of 
the Counſellor, but becauſe he himſelf ap- 
proves of the Propoſal; and conſequently he 
will at laſt a& by the Determination of his 
own Judgment. From all which he concludes, 
T hat Nature has given 1a every one a Right to all 
things ; that is in a meer natural State, or be. 
fore Men had bound themſehues to one another by 
any Covenants, it was lawful for every one, 10 
do all things whatſoever and againſt 4 ever 
he pleas d; and to poſſeſs, uſe, and enjoy all that 
he would or could. Whence it may be underflood, 
that in a State of Nature, Profit or Utility is 
the Meaſure of Right. Which Notions how- 
ever Paradoxical they appear at firſt View, 
yet no Man can fairly draw from them a Li- 
cence of doing any thing to azyPerſon,who con- 
fiders that Zobbs even in this State of Nature 
ſuppoſes a Man Subject to the Laws of Nature, 
and to the Government of ſound Reaſon. But 
ſince ſuch an unbounded and in jurious Licence 
could never by any Man in his Wits, be 
thought a likely Means for the laſting Pre- 
ſervation of himſelf, we muſt preſume that 
it was never granted or intended by Nature. 
And ſuppoſe 2 Man ſhould be ſo extrava- 
gant as to endeavour the putting it in Practice, 


it's plain his Experiment would turn in a high 


manner to his own Prejudice and Miſchiet. 
So that the only fair Senſe of Habbss Principle 
is this; the things which make for the Pre- 
ſervation of Men, Nature has laid in com- 
mon, before they have divided them amongſt 
themſelves by Covenant : And he that has no 


(a) De Ciwve, c. 10. f. 1. (b) . 8 "4 c. 45. Where h "elares the Mileries of the Byz antiner, 
eccaſion'd by their endleſs War with their Neighbour the Arran, 7 
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Superior, may by the Direction of his own 
belt and ſoundeſt Reaſon, do any thing that is 
truly conducible to his laſting Safety. But 
if that Philoſopher really intended his Words, 
with the ſame Harſhneſs and the ſame groſs 
Appearance which their Countenance bears, 
and to re ject our kind and favourable Inter- 
pretation, the Fault is his own, and let him 
ſnift how he can to eſcape the perpetual Cen- 
ture and Reprehenſion of wife Men. This is 
evident, that the Author of the Tbeolggico- 
Political Treatiſe, who goes commonly by the 
Name of Spinoſa, has deſcrib'd that Right of 
all Men to all things which attend a Natural 
State, in molt horrid and barbarous Terms; 
and therefore it may not be improper to take 
the Trouble of diſcuſſing his Notions on the 
Point. By the Right and Inſtitution of Nature, 
he underſtands vothing elſe, but the Rules of 
the Nature of every {ndrvidual thing, accord. 
ing to which we conceive every one of them to be 
naturally deter min d to a certain manner of Ex- 
iſtence and of Operation. For example, Fiſhes 
ure naturally determin d to ſwim, and the bigger 
of them to eat the leſſer; and therefore Fiſhes 
by the higheſt Natural Right, poſſeſs the Water, 
and by the ſame Right, the larger kinds of them 
prey on the ſmaller. Here it is oblervable, 
that by the Term of Agöt, he does not ex- 
preſs any Law directive of an Action, but 
only the Power of acting, and what may be 
done without Injury, and that there fore tis by 
no means a fair Concluſion; that one ought 
neceſſarily to do all thoſe things, which one 
has a Right of doing. Farther, as it is an 
improper Acceptation of the Term of Natural 
Law, to make it denote that according to 
which every thing acts by a certain and de- 
terminate manner, ſo is it likewiſe improper 
to apply the Name of igt to that Power 
and manner of acting which appears in Irra- 
tional Beings: For he alone can be truly ſaid 
to have a Right of acting, who acts on pre- 
vious Reaſon and Delibe ration. He proceeds 
to tell us, that Nature abſolutely conſider d has 
the higheſt Right of doing whatever it can; that 
the Right of Nature extends it ſelf, as far as 
the Power of Nature : for the Power of Nature 


is the very Power of God, who hath the higheſt 


Right to all things. Here, if by Nature abſo- 
_ conſider'd, he mean God in Conjunction 
with all created things, we grant his Aſſertion, 
and willingly acknowledge in God the higheſt 
Right to all things, yet ſuch a Right as is 
ſuited to the Perfections of his Eflence. But 
if by Nature he underſtand the Univerſity of 
Created Beings, as contra · diſtinguiſh d to the 
Creator, then we may deny the Power of 
Nature to be the Power of God himſelf, or 
that theſe two Powers have the ſame Latitude 
and Extent. The Power of Nature is indeed 
produc'd by God, but not in ſuch a manner as 
to exhault all the Power of the Divinity, but 
to contain it ſelf within the Bounds preſerib d 
by its Author. His next Inference runs thus, 


e the univerſal Power of all Nature is no- 


thing elſe but the Power of all the Individuals 
taken together, it follows that each Individual 
has the bigheſt Right to all things that it can 
compaſs, or that the Right E each Individual 
extends it ſelf as far as the determinate Power 
of the ſame [ndividual. But 'tis beyond me to 
apprehend the Concluſiveneſs of this Argu- 
ment, 7he Power of al Nature is the Power 
of all the Individuals together, therefore each 
Jnatuidual bat the higheſt right to all things. 
For 1s 1t not rather true, that each Individual 
has a certain and definite Share or Portion of 
Rs; and that therefore no particular Indi- 
vidual can fairly arrogate to it ſelf that Right, 
which is proper to all, as they make up one 
Univerſal Nature? He adds, And becauſe it 
1s a ſupreme Law of Nature, that every thing 
endeavour as far as it is able to continue in its 
own State, and this not without any regard or 
reſpet# io other things, but only to it ſelf, hence 
it follows, that each Individual has the higheFt 
Right to this davantage; that is, to exiſt and 
to operate as it it naturally determin d. Here, 
belides that Law of Mature is us d in an im- 
proper Senſe, it is apparently falſe as to Men 
at leaſt, that their Nature is fo determin'd, as 
to make them endeavour their own Preſerva- 
tion and Continuance with reſpect to them- 
ſelves only, without any Care or Confidera- 
tion for others. Properly ſpeaking, thoſe 
things are ſaid to be Naturally determin'd 
which are tied to an uniform Method of act- 
ing, and are fo contra-diſtinguiſh'd to Free 
Agents: And therefore Men as to thoſe Acti- 
ons which are left to their own Guidance and 
Direction, are determin'd to certain Ways and 
Courſes not by Nature, but by ſome Law; and 
conſequently they are not preſently inveſted 
with a Right of doing all things within the 
reach of their Natural Powers and Abilities. 
But the Vanity of ſuch 1 will more 
fully appear, if diveſting them of their dark 
Turnings and Intricacies we thus clearly pro- 
poſe them; God has the Higheſt Right to all 
things; the Power of Nature is the Power of 
God, therefore Nature has a Right to all 
things: But the Power of Nature is the Power 
of all the Individuals together; therefore each 
Individual has a Right to all things. Ler 
any Man judge whether the Connexion in this 
Argument be juſt or not. Sinaſa very falſly 
decla res, that in this Point no difference ought 
to be made between Men, and the other [nd:- 
viduals of Mature; or between Men who under - 


fland and exerciſe Reaſon, and thoſe who do not; 


wor between Men in their Wits, and Fools and 
Madmen. For, as to the firſt part of this 
Aſſertion, the Queſtion of Right ought not 
to proceed but about the Right of Men. And 
as to the latter part, although ſome Men may 
have a quicker and ſome a {lower uſe of Rea- 
ſon, yet whoever has any uſe at all of that 
Faculty may at leaſt underſtand thus much, 
that in order to his own Preſervation he has 
no need of an unlimited Right to all things, 
and that therefore ſuch a Right doth by no 

means 
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means belong to him. As for thoſe who have 
no manner of uſe of Reaſon, twould be fri- 
volous to diſpute about their Right ; nor from 
the unhappy Circumſtances of diſeas'd Per- 
ſons, can we pronounce any thing about the 
Natural Condition of Mankind: Nor is it im- 
poſlible for any one of theſe poor Creatures to 
be preſerv'd otherwiſe than by a Right to all 
things. The Reaſon which he ſubjoins is 
equally vain and fruitleſs, For whatſoever Ls 
thing acts by the Laws of its Nature, it acts 
with the higheſt Right ; in as much as it acts as 
it is by Nature determin'd, and cannot ao other- 
wiſe, Becauſe we deny Man when he acts b 

the Laws of his Nature, to affect a Right to a 

things, or to be determin'd by Nature to the 
Exerciſe of any ſuch Right. Sinoſa's Con- 
cluſion therefore is falſe, Among i Men, as 
they are conſider'd to live only under the Com- 
mand of Reaſon ; he who ig not come to a Anow- 
ledge of Reaſon, or who bas not yet acquir'd a 
Habit of Virtue, doth as well by the highe#? 
Right live according to the Laws of his Appe- 


lite, as be who directs his Life by the Laws of 


Reaſon. 
Right to all things, which Reaſon Lee or 
according to the Rational Laws of living, ſo 
an ignorant and ſenſeleſs Perſon has the higheſt 
Right to all things which bis tite affetts, 
or according to the Laws of living by Appetite. 
But now the Natural State or the Command 
and Dominion of Nature, ſuppoſes Reaſon in 
Men, nor are other Laws preſcrib'd to the 
ſagacious and others to the ſimple. Thoſe 
who are govern'd JRnny by Appetite, are Sub- 
jects incapable of Right or Law. But when 
the Appetite in Men proceeds contrary to their 
Reaſon, they are ſo far from living by any 
Right, or by any Laws, that they are conti- 
nually guilty of tranſgreſſing the Laws. The 
Corollaries which he deduces, are no truer 
than the foregoing Propoſitions. The Natural 
Right of each Man is not determm'd by ſound 
Reaſon, but by Deſire and by Power. For all 
Men are not naturally determin d to operate ac- 
cording to the Rules and the Laws of Reaſon ; 
but an the contrary, all are born ignorant of all 
things, and before they can attain to know the 
true and rational way of living, and acquire the 
Habit of Virtue, a great part of their Ae, 
(although they have been well educated,) paſſes 
away ; and yet notwithſtanding all this, they are 
in the mean time bound to live, and to preſerve 
themſelves to the beſt of their Power; and this 
Obligaticn is fulfilled by obeying the ſole motion 
of their Appetite, ſince Nature has yet groen 
them no other Gaide, denying them the actual 
Power of living by ſound Reaſon; and therefore 
they are no more oblig d to live by the Laws 
true Senſe and Judement, than a Cat is oblig'd 
to live by ſuch Laws as are only to the 
Nature of a Lion. For to make a Man oblig'd 
to live according to Reaſon, it is not neceſſar 

that he ſhould be naturally determim'd to a 

according to the Laws of Reaſon, that is, that 
he ſhould not be able to act otherwiſe ; but 


it is ſufficient that he has ſo much Natural 
Power, as may enable him to abſtain from 
bringing Injuries and Troubles on other Men ; 
than which nothing in the World can be 
more eaſy, Neither is the manner and me- 
thod of preſerving himſelf fo very difficult 
and laborious, as to make him ſtand in need 
of a Right to all things. And then from him 
who through defect of Age is yet in abſolute 
Ignorance, none can acquire a more accurate 
Direction of his Proceedings, than is con- 
ſiſtent with his low Capacity, and his ſmall 
and feeble Efforts of Reaſon. But that what 
is done in this State of Simplicity may not 
prove very hurtful or troubleſome to others, 
Nature has carefully provided; by giving it 
ſo little Strength of its own, and by com- 
mending the Care and Guidance of it to thoſe 
of maturer Years. The following Inference 
is as falſe as the former. Whatſoever there- 


fore any one, conſider d only under the Command 


and Guidance of Nature, ſhall judge convenient 
for himſelf, either by the Direction of Reaſon, 
or by the Impulſe of his Paſſions, this by the 


T hat is, as a wiſe Man has the higheſt higheſt Natural Right hc may deſire, and may 
ſerze upon by whatever he can, whether by Force, 


or by Fraud, or by Entreaty, or the eaſieſt way 
he can think of ; and conſequently he may reckon 
every one his Enemy, who would hinder him 
from ſatisfying bis [nclinations. As alſo this, 
Whence it follows, that the Right and the In- 


Aitution of Nature, under which all are Born 


and the mot part Live, is averſe to nothing, 
beſides that which none can deſire, and which 
none can hinder ; not 10 Contentions, not to 
Flatred, not to Anger, not to Deceit, mor ab. 
ſolately to any thing which it's poſſible for the 
Appetite to purſue. This Aſſertion if applied 
to Men 15 manifeſtly falſe and abſurd. But if 
1t includes all Living Creatures, and be meant 
in this Senſe, that there is no way or manner 
of Self-Preſcrvation, which ſome Animate 
Being doth not follow and make uſe of, out of 
Natural Inſtin&, then it is nothing to the pur. 
pare; ſince the only Queſtion is, whether Men 

ave ſuch a Right to all things as they may 
uſe againſt all other Men. But that So 
intended the latter Senſe is evident from what 
follows; And no wonder, for Nature is not re- 


firam'd to the Laws of Human Reaſon, which 


concern only the true Profit and Preſervation of 
Men; but Comprehends an [nfinity of other things, 
which fall under the Univerſal Order of all Na- 
ture, of which Man is but a little part. He 
afterwards confeſſes, that it is more conveni- 
ent for Men to live according to the Laws 
and infallible Dictates of Reaſon, which point 


out their true Intereſt and Advantage. But 


of then what occaſion was there for the feign- 


ing of ſuch a Right, as Man, if he intended 
to be ſafe, muſt neceſſarily relinquiſh; while 
other Animals which exerciſe a kind of Right 
to all things, lie under no neceſſity of quit- 
ting it for their own Preſervation? Neither 
indeed, could ſuch an abſurd Abdication 
be neceſſary for Man, upon ** that 
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Nature had inveſted him with the ſame 
Right. ; 

IV. We are ready to acknowledge it for a 
molt certain Truth, that all Mankind did never 
exiſt rogether 1n a mere Natural State: In 
as much as upon the Divine Authority of the 
' Scriptures, we believe all Human Race to have 

roceeded from one Original Pair. Now it's 
plain, that Eve was ſubject to Adam (a); 
And thoſe who were born of theſe Primitive 
Parents, and fo on, did immediately fall under 
Paternal Authority and under Family Govern- 
ment. Bur ſuch a State might have befallen 
Mankind, if, as ſome of the Heathens believ'd, 
they had in the Beginning of their Being, 
leapt out of the Earth like Frogs, or had come 
up from Seed, like Cadmus's Human Crop (1). 
Which Fable is, methinks, a very exact Re- 
preſentation of that State of Nature, and of 
that War of all Men againſt all, which ZZobbes 
would introduce; where 


furit omnis turba, ſuog; 


Mar te cadunt ſabiti per mutua vuinera fratres. 


Rage hurries all; and in fo Blind a Fray, 
The ſudden Brothers fall a Mutual Prey. 


A State of Nature then did never naturally 
exiſt, unleſs qualified, and, as it were, in 
part; namely, while tome Party of Men join d 
with ſome more in a Civil Body, or in ſome 
Confederacy like that; but {till retain d a Na- 
tural Liberty againſt all others. ( Tho' it 
muſt be own'd that the more and the ſmaller 
thoſe Societies were, into which Men at firſt 
divided , the nearer Approach was made to a 
meer Natural State.) Thus of old when Man- 
kind were parted into diſtin& Families, and 
now fince they are fallen into ſeparate Com- 
munities, thole might have been then, and 
may'now be ſaid to live mutually in a State of 
Nature , neither of whom obey the others, 
and who do not acknowledge any Common 
Malter among Men. Thus in the Primitive 
Age, when Brethrea left their Father's Houle, 
and ſet up Particular Families for themſelves 
independent from any other, then they began 
to live in a Natural State or Liberty. There- 
fore not the firſt Mortals, but their Offspring 
did actually exiſt in ſuch a State. Now a State 
of Nature thus temper'd and qualified 1s at- 
tended with none of thoſe Inconveniences, 
which follow a meer Natural Liberty , eſpe- 
cially if we apply it to Publick Communities: 
And beſides, it paſſes for the higheſt pitch of 
Honour mean Mortals , by Virtue of the 
united Strength of the whole Publick Body 
to acknowledge no Earthly Superior. So that 
Common-wealths, and the Governours of 
them, may fairly declare themſelves to be in 
a State of Natural Liberty, while they are 
tfurniſh'd with ſufficient Strength to ſecure the 
Exerciſe of that Grand Priviledge. 
as, when Men live {ingly in a meer Natural 


perior Frame of the World, and the Life of Man 


ſelt inſtructs us, that Government is eſlential 


Where- 


State, it is no manner of Pleaſure or Advan- 
tage to them to own no Superior; in as much 
as upon account of their own {mall Force and 
Ability, their Saſety mult needs be in perpetual 
Doubt and Danger. 

There are ſome indeed who maintain with 
great Fagerneſs, that ſuch a Natural State 
either doth not at all exiſt, or is not rightly 
call d Natural; and they form their Argument 
in the following manner. Nature inclines 
Men to an Orderly Society or Fellowſhip; now 
there being no ſuch thing as Order without 
Government, it follows that there can be no 
Society without Government, and that there- 
fore Government or Command, ought rather 
to be itil d Natural than Liberty. Toſtrengthen 
this Aſſertion, they alledge the Authority of 
Cicero; Nothing (lays he (b), 17 ſo agreeable 
to the Right and to the Condition of Nature, as 
Government : Without which, no Houſe , no 
State, no Nation, not Human Race in General, 
not the Univerſal Nature of things, not the 
World it ſelf could ſtand. For the World obeys 
GOD, and the Seas and the Earth obey the Su- 


is led in Conformity to the Highand the Sovereign 
Law. Hence they bring a general Accuſation 
againſt ZZobbes, for teigning ſuch a State under 
the Name of Natural, as is unworthy of Hu- 
man Nature, and more agreeable to that of 
Beaſts, who are ignorant of Reaſon and of 
Speech. For that all Men ſhould have a Li- 
berty of doing, of deſiring, of poſſeſling all 
things, no Reaton, no Nature truly and right- 
Iy judging can adviſc. Such Inelinations may 
indeed flow trom depray'd Nature, but cannot 
be the Dictates of right Reaſon, which by de- 
ſiring Society, doth at the ſame time deſite an 
Order in Society, and by that means cuts off 
all ſuch licentious and irregular Motions. For 
what Order can be concety'd without tending 
to ſome firſt and principal Point? This firſt 
and principal Point muſt be Government, or 
the Sovereign Power in Society, without re. 
gard to which, no Society can be deſir d by 
Thinking and Speaking Beings. Nature uc 
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to all Society, but that ſuch a Liberty as ex- 
cludes all Goverament, tends to unnatural 
Confution (c). 

What may be return'd in anſwer to all this 
Froceis of Argument, is clear from the pre- 
ceding Doctrine. A meer Natural State, is a 
Repreſentation of Mens Condition abſtracting 
from all Human Inſtitution; bur doth not ſup- 
pole that Nature intended Man for ſuch a way 
of Life. For by the ſame Allowance of Ex- 
prethon, an entire Ignorance of all things may 
be ſaid to be Natural to Man, or to be born 
with him; without implying any ſuch thing 
as that it ſhould be repugnant to Nature for 
Man to acquire very high degrees of Knowlege. 
Beſides, we have been fo cautious as to attri- 
bute no ſuch Natural Liberty to Man, as ſhall 


(a) Gene, III. 16. (1) Ovid, Mctamerph. L. III. verſ. 122, 123. (b) De LL. L 3. (c) Add. Bacter. ad cr Proleg- 


be 
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be exempt from the Obligation of Natural 
Law, or of Divine Commands. But ſuch a Li- 
berty as excludes all Human Sovereignty and 
Superiority cannot be ſaid to contradict Na- 
ture, any more than it can be ſaid to reach as 
far as Infinite it ſelf, Government indeed is 
Natural; that is, it was the Deſign of Nature, 
that Men ſhould conſtitute Governments 
amongſt themſelves. Bur this doth not make 
it Cer the leſs Natural, that he who himſelf 
bears the Supreme Government and Command 
amongſt Men , ſhould himſelf be exempt from 
all other Human Command, and in that Senſe 
ſhould enjoy a Natural Liberty: Unleſs in the 
ſame Order, we can fancy ſomewhat before the 
fir, ſomewhat Superior to the Supreme. Upon 
the ſame account it is in General L 
able to Nature, that he who hath no Lord or 
Maſter, ſnould govern himſelf and his Actions, 
by the Guidance of his Private 23 

V. There is a Diſpute of much greater Con- 
ſequence, whether this Natural State, in re- 
gard to other Men, bears the Semblance of War 
or of Peace: Or which comes to the ſame thing, 
whether they who live in a State of Nature, 
that is, who do neither obey one another, 
nor own a Common Lord, ought to be reckon d 
Enemies amongſt themſelves, or quiet and 
peaceful Friends. And hereour firſt and chief 
Buſineſs muſt be to examine the Opinion of 
Hobbes, who as he calls his meer Natural State 
not a ſingle War, but a War of all Men againſt 
all, ſo he maintains, that when ſome Men 
have agreed to enter into a Society they im- 
mediately quit their hoſtile State in regard to 
one 3 but ſtill continue againſt all the 
Teſt of the World. Thus in his Book de Cive 
C. 9. F. 3- Every Man 1s an to every 
Man whom he neither ſerves nor obeys. ( He 
ought to have added, and with whom be has 
no Common Maſler) And = C. 13. f. 5. 
The State of Common.wealths amongſt 7 


ſelues, is Natural, that 15, Floſiile. And tho 


they ceaſe to Fight, yet this Intermiſſuon mu ft 
not be call d a Peace but a Breathing-time, du- 
ring which each Enemy, obſerving the Motions 
> the Countenance of the other, rates his Se. 
curity, not by Covenants , but by the Strength 
and Deſigns of his Adverſary. He ſhould have 
added, and by his own force (a). He adds in 
his Leviathan, Cap. 13. that War conſifts not 
in Battle only , or the Att of Fighting, but in a 
Tra of time, wherein the Will to contend by 
Battle ts ſufficrently known And that therefore 


' the Notion of Time is to be conſider'd in the Na- 


ture of War as in the Nature of Weather. 
For as the Foul Weather lyeth not in a Shower 
or tuo of Rain, but in an Inclinat ion thereto for 
many days together : So the Nature of War con- 


Aids not in act ua fighting ; but in the known Diſ- 


poſition thereto, during all the time there is no 
aſſurance to the contrary. Nor indeed was 
Hobbes the firſt Inventor of theſe Notions; 
for we meet with ſomewhat much of the ſame 
ſtrain 1n Plato's Firſt Book of Laws; where 
Clinias a Cretan is giving the Reaſons why the 
Law-giver of that Country introduc'd a great 
Number of Ordinances in Reference to Mili- 
tary Affairs, he concludes "Apoay dj 4 d, 
&c. By which conduct he ſeems to me to bave 
accus'd many Men of extreme Folly and Igno- 
rance, in their not being ſenſible, that all Cities 
are in 4 perpetual War with all. And that 
whrch we call Peace is no more than a bare Name, 
while in Reality Nature has ſet all Communitics 
in an Un-proclaim'd War gain one another. 

We may obſerve by the way, that ſome Au- 
thors have given a very unaccurate Explication 
of this great Queſtion ; while they tell us, that 
by a Natural State is underſtood that Condition 
by which we are conceiv to live ſingly, or 
out of Society; and that this is a State of War, 
that is, of Inclination to poſſeſs what another 
hath, and to drive the Owner from it; ſo that 
their whole meaning 2mounts to this, that if 
Men liv'd without all Society, they would be 
engag'd in a perpetual Quarrel ; or, if Men did 
not lead a Social Life, they would continue in 
a State of endleſs Diſcord. But now here's a 
great Impropriety committed, the oppoſing a 
State of Nature to a Social Life; for thoſe who 
live 1n a State of Nature both may, and ought, 
and frequently do, conſent to live Socially. 

But fince upon this Queſtion rightly ſtat 
are founded almoſt all the Pretenſions and 
the Debates which can fall out between the 
Governors of one Common- wealth, and their 
Neighbours of other Countries or Dominions ; 
we imagine it will not be loſt Labour, if we 
proceed to a cloſer and a ſtricter diſcuſſion of 
the Arguments alledg'd on either hand. 

VI. That the State of Nature then is a State 
of War, Hobbes endeavours in this manner to 
demonſtrate. The reaſon why Man is con- 
tinually in fear of Man, and conſequently in 
a State of War with him, he draws from this 
Principle, that Men have both the Power and 
the Will of hurting one another. That they 
have the Power of hurting one another, he 
ſhews.by obſerving, that Men of ripe and ſet- 
tled Age, are commonly equal in Strength. 
For tho' one may frequently have the Advan- 
tage of another in Bodily Force; Yet 'tis 
poſſible that the Weakeſt may kill the Strong- 
eſt, either by ſecret Machination or by Con- 
federacy with others; in as much as the 
Stouteſt Mortal has his Vital Parts no better 
enſur'd from extreme Violence, than the moſt 
Puny and Impotent Wretch (4). Neither is 
it probable that a larger degree of Natural 


(a) Juſt as Oppian deſcribes the State of Fiſhes. Halient. |. 2. 


In Mutual War they ſwim, and Mutual Hate, 
The Weak the Strong, the Smaller feed the Great : 
Deſtructive Rage boils in the reſtleſs Flood; 

Each frighrs and fears, purſues and is purſu'd. 


(b) Seveca de Ira. I. 1. c. 3. There is no one ſo low or contemptible, who may nat hope to 


Perſon : We are all ſtrong enough to de Miſchief. 


And hence the Scaly Tribes wich wakeful Eyes, 
Still watch, and live and die upon Surprize. 
Unfix'd, unwearied, all their they ſtray, 


In Hopes or Fears to find or prove a Prey. | 
— his Revenge on the Greateſt 


Cunning 
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cunning (in which of two Men one commonly ex. laſt and moſt frequent Cauſe of a mutual Deſire 
ceeds the other) ſhould be able toſecure a Man's of hurting, ariſes, according to Febbes, from 
Safety , While he has no Guard, and no Pro- hence, that many defire one and the ſame 
tectot but himſelf. Farther, ſince the greateſt thing at once, which frequently they neither 
Evil that Men can bring upon one another is can nor will enjoy in common, nor yet divide: 
Death, and ſince this _ as well be bronght From whence it follows, that it mult be given 
on the ſtout by the weakly, as on the weakly to the ſtronger; and who is the {tronger can 
by the ſtout, he ſays it follows that thoſe who only be known by fighting (4). Upon all 
can bring on one another the greateſt Evil, theſe accounts he declares it to be impoſſible 
mult, in etfe&, be of equal Power and Strength. but that Men ſhould live in perpetual Fear and 
As to the Will of hurting others, this, he Suſpicion of one another. And that ſince not 
{ays, is in ſome Men out of Neceſſity, and in only Natural Paſſion but Reaſon too, recom- 
ſome out of Luſt and Pleaſure. For while mends to every Man his own Safety in the 
ſome are for living as they liſt, for arrogating 1 ny manner, and indulges him in the Uſe 
to themſelves undue Honours, and for petu- of all Means for the attaining of that end, the 
lantly ſetting on their quiet Neighbours, it's Fitneſs of which, no Superior being yet ad- 
impollible but that thoſe Neighbours, how mitted, is to be determin d by each Man's par- 
modeſt ſoever they may be, and how willing ticular Judgment; hence there mult neceſſarily 
toe ver to allow others an equal Liberty with ariſe a deſire rather of preventing others, than 
themſelves, mult neceſſarily defend themſelves of yielding to their Invaſion: From whence 
againſt the Violence of their Aſſailants (4): there will at laſt reſult a State of Infinite War, 
Beſides, he tells us, that the Will of hurting of all Men againſt all; the Conſequence of 
ariſes frequently from the Contention of Wit, which is, that it ſhall be lawful for any 
while every Man thinks himſelf wiſer than Man to do to any Man either ſecretly or 
his Fellows, and yet at the ſame time cannot openly, whatever he ſhall think expedient 
bear the ſame Arrogance in others. Hence, for his own Affairs: In doing which, altho' 
he ſays, it comes to paſs, that it is not only his Reaſon ſhould ſometimes fail him, ye 

odious to contradict, but likewiſe not to con- he would not offer an Injury to any Bod 

ſent: For not to conſent to another in a thing, fince Juſtice and Injuſtice have nothing t 
is tacitely to accuſe him of Error in that do but with Societies and eſtabliſh'd Corpo- 
Matter; and to diſſent in very many things, is rations : Tho' a Man may indeed fin againſt 
as much as to count him a Fool, in not being Reaſon, by uſing unfit Means for his own 
able to apprehend ſuch an evident Truth, as Preſervation. 

every one takes his own Opinion to be (5). VII. Theſe Notions are in ſome meaſure to- 
Hence, fince all Pleaſure and Satisfaction of lerable, if propos d only by way of Hypotheſis. 
Mind conſiſts in this, that one be able to pre- And that Hobbes defign'd them for nothing 
ter ones ſelf to others, tis impoſſible but that more, we may be apt to conclude from thote 
now and then ſome Signs of Contempt towards Words in the 8th Chapter of his Book de Cive, 
others will break out; than which no Aﬀront But to return again o a Natural State, and to 
is more provoking to Human Minds (c). The con/ider Men as if they were juſt now riſen out of 


[9 
5 
O 
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(a) It is very probable there may be ſome Perſon, like Achilles, 
Jura negat ſibi nata, ni hil non arrogat ar mis. Scorning all Judges and all Law but Arms. 
or like thoſe whom Maxilius deſcribes, | 
Nec pacem à bello, civem diſcernit ab hoſte, Who make no difference between War and Peace, 
Ipſe ſibi lex ef, & qua fert canque libido, But Friends and Foes with equal Fury ſeize. 
Pr ecipitat wires : laus eft contendere cunct᷑ is. They every thing to Wild Condition draw ; 
Their Will their Ruler, and their Sword theic Law. 

Nulla quies placet, in nullo ſunt otia fructu, They ſcora that Reſt which Private Minds enjoy, 
Sed populum, turbamq; petit, rerumq; tumultus, But fawn upon the Croud and court Employ, 
Seaitio, clamorq; juvat, —— — Love Noiſe, and Stirs and Tamults — Mr. Creech. 


(b) Cicero. Off. 1. To be miſtaken, deceiv'd or put upon , is reckon'd no leſs Diſgrace, than to dust or te be out of ones 
Wits, Horat. Ep. 1.1. 2. 


Vel quia nil rectum, niſi quod placuit ſibi ducunt, Or making their own Taſt the Rule of Wir; | | 
Vel quiz turpe put ant, parere minoribus, & que Or to their Juniors ſcorning to ſubmit; forget. 
Imberbes didicere, ſencs perdends fateri. Thar what they Bearaleſs learat, AU Bead they ſhould 5 | 


Juvenal, Sat. 15. 


Numins vicinorum Each calls the other's Cod a Senſeleſs Stock, 
Odit uterque locus, quam ſolos credit havendas His own Divine; tho from the ſelf ſame Block 
Eſſe Deos quos ipſe colit. One Carver fram'd them Mr. Tre. 
(c) Cicero. Off. 1. Whatever ig of that Nature, as not to admit more than to excel in it at the ſame time, uſually prove't 
the Subject of ſo much Strife and Contention , as exceedingly ta endanger the Sacred Peace of Society. It uw @ Perverſenc): 
uot peculiar to the Grecian Levity, to reproach thoſe from whom they differ in Opinion. Idem de Finib. I. 2. Add. Charrox 
dc [a Sageſſe.1. I. c. 40. n. 6,7,8. (d] Thus Secrates diſcourſeth Xenophon Apomnem 1. 1. Men have parily a natural 
b openſion te Friendſhip. For they ſtand in need of each others Aſfftance, and are comforted with each others Pity, aud make 
the return of Mutual Thanks, upen receiving Mutual Helps and Favours. And partly they are enclin'd to Enmity; for taking 
 # fancy to the ſame things, as good and pleaſant, they muff need: fall inte Quarrel and Oppoſition about them. Now Anger and 
Contention are the proper Marks and Character: of Enemies. And then Envy, and Suſpicion, and Covetouſneſs, never fail to 
produce the moſt violent Hatred, Senec. de Ira I. 2. c. 34. The deſiring the ſame thing, which ought to be the Band of Love 
aud Friendſhip, is often the Cauſe of Hatred and Sedition. For theſe which they affect being perhaps ſmall, and not 72 be 
PH by one, unleſs he can take them forcibly from another, adminiſter occaſion ts fighting and reviling Add. Charron de 
ia Sage. I. 1. c. 39. U. 8. | 
M the 
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the Earth like a Muſhroom, and of full Stature, 
without any manner of Obligation to one another. 
Yet in the 13th Chapter of the ſame Book, 
and frequently in other places, he calls the 
State of Publick Bodies, not by = of Suppo. 
ſition, but ſeriouſly and abſolutely Natural, 
that is, as he explains it, Haftile. Which 
ſeeming Contrariety we may do him the Juſtice 
thus to reconcile; it ſhall be pure Hypotheſis, 
that all Men did at any time live together 
in ſuch a State of Nature, as they would 
have done if they had riſen ſuddenly in' a 
great Multitude from the Farth : But whar 
he ſeriouſly maintains ſhall be only this, 
that ſuch a Natural State doth really exiſt a- 
mongſt ſome Men; that is, among{t ſuch as 
are neither ſubject one to the other, nor to a 
Common Maſter, as is now the Cafe with all 
eſtabliſh'd Communities. And this indeed is his 
own judgment, as he has moderated it in his 
Leviathan. Though (ſays he) there never had 
been any lime, wherein particular Men were in 
a Condition of War one againſt another; yet in all 
times, Kings and Perſons of Sovereign Authority, 
becauſe of their Tndependency , are in continual 
Jealbuſies, and in the State and Poſture of Gla- 
arators, &c. | 
But the contrary Opinion ſeems more reaſon- 
able, as what is clearly favour'd by the Origine 
of Mankind, as related in the Infallible Re- 
cords of Holy Scripture; which repreſent 
the Natural State of Man, not Hoſtile , but 
Peaceful, and ſhew that Men in their true Con- 
dition are rather hearty Friends than ſpiteful 
Foes. From theſe Sacred Hiſtories we learn, 
that the Firſt Man being by Divine Power 
produc'd out of the Earth, a Companion was 
ſoon join'd to him different in Sex, whole Sub- 
ſtance was therefore taken out of him, to en- 
gage him immediately in the deepeſt Love and 
Affection for her; as being Bone of bis Bone, 
and Fleſh of his Fleſh. This Primitive and 
Original Couple GOD ALMIGHTY was 
pleas'd to unite in the molt ſolemn manner, 
and with the molt facred Tie; and fince from 
them all Human Race orderly deſcended, we 
may conceive Mankind mutually engag'd, not 
only by fuch a vulgar Friendſhip as might 
reſult from Similitude of Nature (4), but by 
ſuch a tender Affection as endears Perſons al- 
lied by a nearneſs of Race and of Blood: Al- 
tho? the Sence of this kind Paſſion may be al- 
molt worn oft amongſt the Deſcendants, by 


reaſon of their great diſtance from the Com. 
mon Stock. Now if any Man ſhould pretend to 
diveſt himſelf of this Affection, and entertain 
a temper of Hoſtility againſt all others, he 
ought to be cenſur'd as a Revolter from the 
Primitive and Natural State of Mankind. Nor 
will it ſignifie much here to object, that even 
from this Account of Matters it follows, that 
the Natural State of Men is a State of War; 
in as much as if Societies were there fore in- 
ſtituted at the beginning of the World, to 
make Men live peaceably together, it mult be 
true on the contrary ſide, that without So- 
cieties Men would not have liv'd Peaceably, 
and that hence aroſe the Neceſſity of making 
Societies be born with them. To which we 
reply, that our preſent Enquiries are not made 
after ſuch a Natural State, as may be conceiv'd 
by the help of Abſtraction, but after ſuch an 
one as really has been and 1s now in the World. 
And that therefore, ſince the firſt Mortals were 


plac'd in ſuch a State as infpir'd them with Love 


and not with Enmity, and ſince from this State 
all the reſt of Mankind deſcended, it is plain it 
Men were mindſul of their firſt Original, they 
might be rather accounted Friends than Foes. 
Nor were Societies therefore eſtabliſn damongſt 
Men from the Beginning, to hinder a Natural 
State from taking place, but becaufe Human 
Kind could not otherwiſe have been propa- 
gated and preſervd. But a State of Nature 
did then ariſe, when Men being largely mul- 
tiplied could no longer be contain'd 1n one So- 
ciety. Hence it's Non- ſence to ſay, that with- 
out the help of a Social Condition, Mankind 
at the beginning of their Being would have 
liv'd like Enemies one to another, unleſs we 
firſt ſuppoſe, that in the beginning of things 
a Multitude of Men ſtarted up together, wieh- 


out being beholden to one another for their 


Production (). | 

VIII. As to Mr. Hobbes's Reaſons they are 
eaſily anſwer'd. In the firſt place, thoſe can- 
not immediately hurt one another, who are 
divided by diſtance of Place ; for he who is ab- 
ſent cannot hurt me, except by ſome-body elſe 
who is preſent, and my Poſſeſſions cannot be 


deſtroy'd unleſs by one upon the Spot: There- 


fore, ſince thoſe who live ſeparately or at a 
diſtance from one another, can offer no mu- 
tual hurt lo long as they continue thus diſtant, 


it doth not appear why ſuch Men ſhould not 


rather be reckon'd Friends than Enemies. 


(a) And ſuch as is ſpoken of in L. 3. D. de Juſtit. & Jure. (b) Ariſtot. Rhetor. 1. 1. c. 11. Becauſe whatever is ac- 
cording to Nature, i pleaſant and agreeable, and becauſe thoſe things which are allied in their Original have a Natural Re- 
Jemblance to each other, all things that are thus related and thus alike are, commonly ſpeaking, as mutually delightful as 
Man to Man, Cicero de Fin. I. 3. Nature hath given Men an Univerſal Recommendation to each other; on which account, 
every Man ewes ſo much to his Neighbour barely forthe ſake of being a Man, like him ſelf, as jbould hinder him from ſhowing any 
Unkinaneſ: wr Strangene(s. Idem de Nat. Deor. I. 1. Do you not ſce how full Nature is of Charms and Engagements, a- if jbe in- 
tended to at; *1): king Procureſs to her ſelf ? Do you imagine there us any Monſter of Land or Sea, which is not delighted with 
the Fellow-Monſter of its own Race and Shape? And is it any Wonder then, that ſhe ſhould have inſtil'd this Principle inte 
Man (the moſt Noble Member of her Family) ts think nothing ſo beautiful as Nan? Quinfil. Declam. 5. There is a 
Publiek, or Univerſal, Kindred amongſt Men, derived from Nature their Common Nether. Add. M. Antonin. I. g.f. 9. 
Hire he proſecutes at large, the Argument of the Likeneſs of Nature, inclining Men to Unity and Love. Add. & D. Cam- 
Lebend, de L. N. c. 2.1. 18. We muſt interpret only of particular Love and Hatred that Say ing of Beli ſarſus in Pro- 
co». Hiſt. Vandal. I 2. By Nature Men have neither Matual Affection nor Mutual Averſfion. But t heir particular Actions, 
either by their Agreeableneſ; inviting our Company and Friendſbip „ or by their contrary Diſpeſit ion: dre voting our Heftility, 


uter eme the ObjetFs of our Love, others of our Hate. 
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For if any Perſon is more inclind to call them 
Neuters , he ought to underſtand, that the 
Term of Friendſhip may be there fairly ap- 
plied, where there is neither Will nor Power 
to injure (1). And then as for that Equality 
of Strength which Hobbes aſſerts, it is cer- 
tainly more fit to reſtrain, than to provoke a 
Deſire of hurting. For no Man in his Wits is 
very fond of coming to an Encounter with 
his Equal, unleſs he is either driven upon it 
by Neceſſity, or by the Fairneſs of the Op- 
portunity put in hopes of Succeſs. Other- 
wiſe, to engage in an unneceſſary Fight, 
where the Blows one gives will be return'd 
with no leſs Force, and where the Event 1s 
meerly dubious, is no better than Fool-hardi- 
nels. For when two equal Combatants are 
ſo far engag'd as to put both their Lives in 
danger, neither of them can poſſibly gain ſo 
much by the Victory, as he mult loſe who is 
kill'd in the Fight; nor is it ſo much to have 
taken away Another's Life, as to have hazard- 
ed ones own. For the Danger to which [ ex- 
poſe my Life, takes from me more Good, than 
can pollibly accrue to me from my Enemies Life 
being in the ſame Danger; nor is his Safety in- 
creas d upon account of the Uncertainty of mine: 
But each Party is a Loſer, and yet the Loſs of 
neither turns to the Advantage of the other (a). 
Beſides, the Cauſes alledg d by Mr. Hobbes, 
why Men muſt have a mutual Deſire of hurt- 
ing, are only particular, and therefore cannot 
infer a neceſſity of an Univerſal War of all 
Men againſt all, but only a War of ſome parti- 
cular Men againſt ſome others. And then it 
doth not always happen, as he would ſuppoſe, 
that modeſt and civil Men, ſhould have a more 
Fierce and Inſolent Generation living near 
them; or if the caſe be ſo, yet it is not ne- 
ceſſary that the latter ſhould be in a humour 
of invading the former. Contention of Wt, 
prevails only amongſt Men exalted above the 
Ordinary Level; the Greater and Vulgar part 
of Mankind have none or but very flight 
touches of that Diſeaſe. Nor has the All-wiſe 
Creator been ſo unkind or fo ſparing in his 
Proviſions for Human Race, that two Perſons 
mult always lay claim to the ſame thing. 
Farther, the general Wickedneſs of Men may 
have ſo much effect as to hinder any one from 
raſhly truſting , or offering ( as it were) his 
bare Breaſt to another, eſpecially if he has not 
a Knowledge of him (5): But that this Suſpi- 
cion or Dithdence ſhould proceed ſo far as 10 
the ſeizing or the oppreſhng another, unleſs 


he hath declar'd a particular Deſire and Defign 
to hurt us, no Man of Senſe will admit (c.. 
Hobbes is the more inexcuſable for maintaining 
that his Natural State cannot be remov'd and 
broken up, but by letting in the Sovereignty 
of another, and by uniting in the ſame Com- 
monwealth. For that thoſe Commonwealths 
how diſtinct ſoe ver, which are allied by Friend- 
ſhip and by Leagues, ſhould ſtill continue in 
a State of Mutual War, is a Contradiction 
evident to the common Senſe of Mankind. 
Nor ſhould we (as he would have us,) diſcard 
all Peace, as not deſerving chat Name, which 
is not ſufficiently firm and certain, any more 
than we ſhould forbear ſaying, that ſuch a 
Man is in Grace and Favour with another, be- 
cauſe the Wills of Men are ſubje&t to con- 
tinual Alterations. 

IX. We mult likewiſe take ſpecial Care to 
obſerve, that we are not diſputing about the 
Natural State of a meer Animal, govern'd b 
the ſole Impulſe and Inclination of the Sent. 
tive Soul; but of an Animal whoſe Nobleſt 
and Chie feſt Part is Reaſon, the Soveregin and 
Controller of all other Faculties; and which 
even in a Natural State has a common, a firm 
and an uniform Meaſure to go by; namely, 
the Nature of things,; which laſtly, is very 
free and ready in offering it ſelf ſo far as to 
inſtru& us in the general Precepts of Living, 
and the Dictates of Natural Law. And thoſe 
who would rightly deſign and repreſent a 
State of Nature, ought by no means to ex- 
clude the juſt uſe of this Reaſon, but ſhould 
join it with the Operations of the other Fa- 
culties. For as much then as Man has not 
only the raſh Cry of his Luſts, but alſo the 
ſober Voice of Reaſon (not meaſuring it ſelf 

urely by private Intereſt) to hearken to, if 
2 wild Affections incite him to a War, ſuch 
as that extravagant one of all Men againſt all, 
his Reaſon will be more powerful in diſſwad- 
ing him from it; and that chiefly by giving 
him theſe two Intimations, that a War under- 
taken without Provocation from the other 
Party, is both unſeemly and unprofitable. 
For it 1s eaſy for any Man to gather thus 
much, that he did not exiſt of himſelf, but 
was produc'd by ſome Superior, who con- 
ſequently retains a Power and Authority over 
him. And when he finds himſelf ſpurr'd on 
as it were by a double Principle, of which 
one is wholly fixt on things preſent, the other 
can imbrace in its Thought what is abſent or 
future; of which one drives him furiouſly 


(1) This is contrary to Ariſtotle's Notion of Frienaſbip, who makes it to confift, not only in doing no Injury 
to others, but in the real and outward performance of Kindneſs towards them. (a ) See D. Cumberland de L. N. 
c. 2. f. 29. Thus the Scythians argue in 2, Curtius I. 7. c. 8. The firme#t Friendſhip is between Equals, and thoſe ſerm 
properly to be Equals , who have not made Experience of each other's Strength. So Cæſar (de B. C. I. 3. ) admonitheth 
Pompey, that this was the only time to treat of Peace, whilſt bot h ſcem'd Equal , and each had good confidence of his own 
Power, Horus makes the like Remark on another occaſion. The ROMANS and the PARTHILANS, ſays he, having 
iry'd their Force againſt each other, and CRASSUS on the fide of the former, and P ACORUS of the latter, having given them 
Examples of their Mutual Abilities, they renew d their ancient Friendſhip with equal Deference and Reſpect. In Thucydiaer, 
I. 3. Mutual Fear is afferted to be the ſureſt Guard of States, becauſe on either fide the doubting of their Safety wauld keey 
them from any open Attempt of Violence, though it were never ſo much in their Deſiret. (b) Plautus Afinar. 4 Man dots 
not ſow himſelf a Man, but a Wolf, to another, whoſe Temper aud Deſigns he is nat acquainted with. (e) Cicero (Off 1) 


righely calls it, an Injury out 


of Fear, when he that is contriving to do anot her Man miſchief, duh it by way of Prevention, 


ſ1/pct;ng be ſhould otherwiſe ſuffer Hurt from the Quarter where be now offer: it. 
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on Dangers, Doubts, and Diſorders, the other 
conducts him to nothing but what is Comel 

and Safe, he will conclude without any Diffi- 
culty, that 'tis the Pleaſure of his Creator, 
he ſhould rather follow the latter Guide than 
the former. And when to this Conſideration 
is added the exceeding great Benefit and Ad- 
vantage of that quiet Condition which Reaſon 
adviſes, a Man cannot but naturally incline 
to Peace. Eſpecially, ſince if at any time he 
ſhould happen to neglect his Reaſon, and fol- 
low his blind Paſſions, he would find by the 
ſad Event that he took wrong Meaſures, and 
would be ready to wiſh thoſe things to be 
undone, which were done againſt the Orders 
and Directions of his Nobleſt Faculty. From 
all which we conclude, that the Natural State 
of Men, although they be conſider d as not 
united in Commonwealths, is not War, but 
Peace. And this Peace chiefly depends on the 
following Laws and Conditions; that no Man 
hurt another, who doth not aſſault and pro- 
voke him ; that every one allow others to 
enjoy their own Goods and Poſſeſſions; that 
he faithfully perform whatever ſhall be cove- 
nanted for, and voluntarily promote the In- 
tereſt and Happineſs of others, in all Caſes 
where a {trier Obligation doth not interfere. 
For ſince the Natural State of Man includes 
the uſe of Reaſon, we muſt by no means ſe- 
parate from it thoſe Obligations which Reaſon 
tells us we lie under. And becauſe every Man 
may diſcover it to be molt for his Intereſt and 


Advantage, fo to manage his Behaviour as to 
procure rather the Benevolence than the En- 
mity of others; he may eaſily preſume from 
the likeneſs of Nature, that other Men have 
the ſame Sentiments about the Point as him- 
ſelf. Therefore it is very foul Play, in de- 
ſcribing this Imaginary State, to ſuppoſe that 
all Men, or however, the = part of 
them do act with Diſregard and Defiance to 
Reaſon, which is by Nature conſtituted fu. 
preme Directreſs of Human Proceedings; and 
ſuch a State cannot without the higheſt Ab. 
ſurdity, be call'd Natural, which owes its 
Production to the Neglect or to the Abuſe of 
the Natural Principle 1n Man (a). 

X. It will be in vain for any one here to 
object, the ſtrange Barbarity which reign'd 
among molt of the Ancient Nations and Peo- 
ple; who ſeem to have had ſcarce any other 
Pleaſure, or any other Buſineſs, but the Pur- 
ſuits of Plunder and Prey; and amongſt whom 
Robbery paſs'd for one of the particular Pro- 
feſſions and ways of Living. For thus Ari- 


ſtotle in his Politicks, reckoning up the 


ſeveral Callings or Lives of the Herdſmen, 
the Husbandmen, the Fiſhermen and the 
Hunters, adds to the reſt the gi Anozerxcs, 
the Life of Thieves (b). 

In return to this Vulgar Argument, 'tis 
ſufficient to ſay, that in thoſe blinder Ages 
of the World, the Dictates and Informations 
of ſound Reaſon, were chok'd and ſtifled by 
the Prevalency of corrupted Manners. Yet 


(a } This is moſt largely demonſtrated by Biſhop Cumberland, to whom the Reader is recommended for fuller 


Satisfaction. (b) And afterwards, War is in ſome ſort, a Natural way of acquiring Poſſeſſion. For Hunting, or violently 


| purſuing, is one of its chief parts; and this may not only be uſed againſt Beaſts, but likewiſe againſt ſuch Men as tho" they were 


born to obey, do yet refuſe Sub jection. We have numerous Teſtimonies to this ſe in Ancient Writers. Vid. Homer. 
Odyſſ. g. v.73. & Odyſſ. 1. v.252. on which place Didymus tells us, that the Profeſſion of Robbers amongſt the Ancients was 
not Infamous but Glorious, Diodor. Sic. I. 3. c. 49. The Libyans on vo account obſerve any manner of Right, or any manner 
of Faith towards Strangers, Cæſar reports of the Germans, that thoſe Robberies do not fall under Cenſure or Reproach, which 
are practis d beyond the Bounds of each particular State: And the Excuſe they alledge for them is, that they ſerve for the 
Exerciſe cf Youth, and the Diſcouragement of Idleneſs, de B. G. 1. 6. He tells us farther, that every State reckon'd it 
the greateſt Honour and Glory to have as large Solitudes round them as poſſible, caus'd by their own Devaſtations : eſteeming 
it a noble Teſtimony of their Valour, that their Neighbours were forced to quit the Country, and that none are ſo hardy as to 
live near them, Mela, I. 3. c. 3. gives the like account of the Germans in general: but Tacitzs ſpeaks in manner 
only of the Vendredi, a particular People amongſt them. Of the Spaniards Plutarch, (in Maris) reports, that Rob- 
beries paſi'd amongſt them till that time for Gallant Adventures. And Thucydides ſays as much of the Ancient Grecians. 
I. 1. To the ſame | hos cm ſome pr uce the Roman Law, (I. alt. D. de Colleg.) where thoſe Covenants are declar'd 
Valid which paſs between off 6+ Aves igouirer, Or Gryurar, Perſons who unite on the account of Booty or Prey, 


Though Salmaſius (de Uſuris I. 1. c. 22.) correfts the ancient reading into #5 Ne, on the account of a Drinking 
Match, Polybius (I. 3.) mentions it as a Clauſe in a League between the Romans and Cart hagini ans, that the former 
ſhould neither drive Booty to Maſtia and Farſcium, beyond the Fair Promontory, nor exerciſe Merchandize : As if 
both thoſe Practices had been then eſteemed equally Lawful. Juſtin. I. 43. ſays of the People of Phecis, that they 
ſupported themſelves by Piracy, which at that time was look'd upen as Glory. Sextus Empiric. Hyper. I. 3. c. 24. To 
rob and ſpoil is recton d by ne means diſgraceful amongſt many of the Barbarous Nations : Nay, the Cilicians are ſaid te 
have accounted theſe Adventures moft highly creditable and renown'd, ſo as to yay Honours to the Memory of ſuch as died in 
their Proſecution. And NESTOR, in the Poet, having kindly receiv'd TELEMACHUS and his Company, asl, them, 


What, are you Rovers of the Plundering T rade 


Now if Robbing had been then ſcandalous, it is net likely he would have entertain d with ſo much Civility Perſons whom he 
ſuſpected of ſuch a Conrſe. L. 2. D. de Captio & Poſtlim. If there be a Nation, with which we have no rye of Friendſhip, 
Hoſpitality, or League, we muſt not preſently eſteem them Enemies. Tet whatever of ours comes into their Poſſeſſion belong: 
to them; and ewen a Free Man of our Country if taken by them, becomes their Slave. Comp. I. 118. de verb. Signific. Dio 
Caſſius, I. 54. ſpeaking of the Rhetians, often plundering, ſays he, their Neighbours the Gauls, they had driven Boot y 
from the Borders of Italy, and had infeſted the Romans and their Allies in their Paſſage through thoſe Parts: and it ws: 
then a receiv} d Cuſtom amongſt them, to deal in this manner with all thoſe whom they were united te by Solemn Leagues and 
Azreements, Iſocrates ( Panat hen.) obſerves of the Triballians, there are no Meu who obſerve a ſtrifer Concord among ſt 
themſclves ;- but then they endeavour utterly to deftroy all befides ; not only their Borderers and Neighbours but any People to 
whom they can force an Acceſs. Add. Gret. I. 2. c. 15. ſ. 5. This Ancient Hoſtilicy, among? other Reaſons that are 
given for it, might proceed in a great meaſure from the groſs Superſtition and I of thoſe Nations, by which 
every People imagin'd themſelves to have peculiar Gods, and thoſe only true ones. Vid. Juvens!. Sat. 15. 
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Hobbs farther aſſerts, that ſuppoſing 


firuments of Fiusbandry. Which they 
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it doth not follow from hence, that there was 
no Man even in thoſe Nations, ſenſible enough 
to apprehend that the Laws of Nature were 
violated by this Courſe of Robberies and 


Spoils, or to diſallow that State to be Natural 


into which wild and ungovernable Men had 
thrown themſelves, in negle& and in con- 
tempt of the nobleſt Part of their Being. For 
that a promiſcuous Liberty of Rapine doth 
not flow as a Conſequence from a State of Na- 
ture, is evident, becauſe the like ill eſſect is 
not ſeen in the State which different Common- 
wealths now bear to one another, which is 
really Natnral. Nor muſt we admit what 
Matters 
flood thus, Robbery or Pillaging would be con- 
jrary to the Law of Nature. For thoſe who 
had plunder'd us in this manner without Pro- 
vocation, we might have treated with the 
like Violence, and have made Repriſals on 
their Poſſeſſions for the Loſs of our own: But 
then we could not have ſhown ſuck rough 
Ulage to a third Perſon, who had offer'd no 
Injury or Moleſtation to at before. The Im- 
pudence of ſome Perſons in breaking the Law 
of Nature, is no juſtifying Example for us 
to imitate. Nor is the Remark more tolerable 
which Zbbs ſubjoins, that this kind of Life 
was not without Glory to them who exercis'd it 
Valiantiy, and yet not Cruelly. As it was the 
Cuftom of ſome ; who laid violent hands on 
every thing elſe, to ſpare the Perſons Lives, and 
Zo paſs by the Ploughing Oxen, and all = In- 
not 
as if they were oblg d to it by the Law of Na- 
ture, but purely conſulting their own Glory, left 
their Cruelty betray their Cowardice. A 
wondrous Glory 3906 f to accompliſh only 
half a Villany, when to have carried it 
through, would not have turn'd to ſo much 
Advantage | 
XI. When we affirm that the Exerciſe of 2 
Peace towards all Men as ſuch, is the Natural 
State of Man, we imply that it is inſtituted 
and eſtabliſh'd by bare Nature, without the 
Intervention of any Human Deed; and that 
therefore 1t depends ſolely on that Obligation 
of Natural Law by which Men are bound as 
they are reaſonable Creatures; and doth not 
owe its firſt Introduction to the Agreement 
and Covenant of Men. Hence to us it ſeems 
uſeleſs to frame any Pacts or es, barely 
tor the Defence and Support of this Univerſal 
Peace. For by ſuch a League or Bond, no- 
thing 1s ſuperadded to the Obligation of the 
Law of Nature; or, no Agreement is made 
for the Performance of any thing, which Men 
were not before by the Law of Nature bound 
to perform: nor is the former Obligation ren- 
dred ſtreighter or firmer by ſuch an Addition. 
For we ſuppoſe both Parties to remain in a 
Natural Equality, and conſequently not to be 


held to their Covenant by any other Tie, than 
that of Reverence towards God Almighty, and 
Fear of ſuch Evil as may fall on them, it they 
break the Agreement. Though indeed there 
appears ſomewhat of Baſeneſs and Foulneſs, 
in refuſing a thing which one has expreſly 
engag'd to perform. As for the Power and 
Liberty which the injur'd Party hath, of pro- 
ceeding againſt ſuch a Violator of Nature's 
Law, this is altogether the ſame, whether 
any antecedent Covenant hath been made, or 
not. Men of any tolerable Culture and Ci- 
vility muſt needs abhor the entring into any 
ſuch Compact, the Heads and Conditions of 
which imply only thus much, that the Part 

concern'd ſhall not offend in ſome Point, whic 

was before an expreſs Command of Nature. 
Beſides, we ſhould be guilty of Great Irre- 


verence towards God, ſhould we ſuppoſe, that 


his Injunctions had not already laid a ſufficient 
Neceſlity upon us, unleſs we our ſelves vo- 
luntarily conſented to the ſame Engagement ; 
as if our Obligation to obey the Divine Will, 
depended on our own Pleaſure. Therefore in 
every Covenant, ſome Matter is to be inſerted, 
the Performance of which the otherParty could 
not have required from me, by a bare Right 
of Nature, or which by Virtue of that Right 
only I did not fully and perfectly owe him; 
tho it now becomes a true and abſolute Debt 
upon my Declaration, and his Acceptance of 
my Conſent. Thus, as a Man who lets him- 
ſelf out to hire as a Servant to another, doth 
not ſet it down Expreſly and Immediately a- 

ſt the terms and conditions of the Bargain, 
that he will not act perfidiouſly towards him, 
or that he will not pillage or plunder him; 
ſo that would be a ſhameful Agreement, in 
which a Man ſhould only bind himſelf not to 
break the Univerſal Peace towards another ; 
that is, not to uſe ſuch a Right againſt him, 
as he obtains and exerciſes over Beaſts. Yet 
ſuppoſing any ſuch Robberies and Depreda- 


tions, as we have been lately ſpeaking of, to 
prevail amongſt ſome Barbarous Nations, then 
in order to reſtoring the Univerſal Peace, there 


would be occaſion to enter into Covenant, by 
which all Parties ſhould tie themſelves to the 
Practice of the Law of Nature towards one 
another. The Caſe is much the ſame, when 
two Nations hitherto engag'd in War, ſhall 
by Agreement, lay down their Arms on both 
ſides; for ſuppoſing that they do not come to 
any Terms of Settlement about particular 
Matters and Performances ; then the only 
thing concluded on and eſtabliſh'd, is that Ge- 
— and Common Peace. We find indeed in 
Hiſtory, many Examples of Commonwealths 
redue d to ſuch Extre mities, as to purchaſe of 
their Spoilers this Univerſal Peace and For- 
bearance of Injuries, not only by Compact, 
but by Tribute (a). 


— 


| (a) Claadian de Laudib. Stilicen. L. 1. v. 210, 211. 
Illi terribiles, quibus otia vendere ſemper 
Mos erat, & fæda requiem mercede paciſci. 


Traders in Peace, and Huckſters of Repoſe. 


If 
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If between Nations or People, hitherto not 
known to one another by Benefits or Injuries, 
by Peace or War, any common Leagues are 
made, without deſcending to particular Points 
and Conditions; ſuch Leagues are ſuppos'd to 
be entred on for the Eſtabliſhment of a Friend- 
ſhip, which is reckon d to imply a cloſer Uni- 
on, than is produc'd by that General Peace of 
Nature. Orelie we may take them only for ſo- 
lemn Proteſtations made by both Parties, that 
they will for the future obſerve their Mutual 
Offices and Duties. In the ſame manner as 
Perſons related, at their firſt Meeting, or their 
firſt Knowledge of one another, are us d to 
make long Declarations and Promiſes to ex- 
preſs their mutual Benevolence and Love. 

XII. After all, it muſt be confeſs'd, that 
this Natural Peace is but too weak and un- 
certain, and ſuch as without other Aſſiſtances, 
would prove but a very mean Defence to the 
Safety of Mankind; ſo that we might well 
enough expreſs, and repreſent it in Owd's 
Verie (1), 


Pax tamen inter dum eſt ; pacts fiducia nunquam, 
A Peace which all pretend, yet none can truſt. 


The Cauſe of which Unhappineſs is the great 
Wickedneſs of Men, their unbridled Luſt of 
Power, and their deſire of incroaching on the 
Rights and Poſſeſſions of others. When Mi. 
cipſa in Saluſt (2), grew Jealous of the grow- 
ing Power of Zugurtha, we are told the chief 
things that frighted him and ſet him on his 
Guard, were the Nature of Mankind, covetous 
of Dominion and Government, and violently bent 
on gratifying its Deſires; and then the Advantage 
Opportunity, which by the fair Hopes of 
Gain and Succeſs, is able to ſeduce Men o am. 
bitwous Practices, who were otherwiſe moderate 
enouzh in their Wiſhes and in their Purſuits. 
Indeed theſe pernicious Charms of Avarice 
and of Ambition have taken fo faſt hold on 
Human Minds, that even the moſt mild and 
gentle Doctrine of our Saviour CHRIST, 
which is perpetually inculcating the Rules of 
Peace, of Kindneſs, of Good Will, of Pro- 
penſion to forgive Injuries, of Humility, of 
Contempt of Riches and Worldly Power ; 
hath not been able to extinguiſh the molt unjuſt 
Oppreſſions, Treacheries, and Wars amongſt 
the Profeſſors of that Holy Religion. So that 
Plutarch's (3) Defcription will too exactly 
hit the Character of ſome Chriſtian Princes, 
whoſe Deſires, not Seas, nor eMountams, nor 
Deſarts, can ſlop and conclude; not the Bounds 
which ſeparate Europe and Aſia can circum- 
ſcribe. When ſuch Ambitious Spirits border one 
another s Poſſeſſuns, it is ſcarce poſſible that they 


ſhould live ſatisiad with their proper Shares, 


and abſtain from mutual {nquries and Inuaſions. 


In effect they are continually engag'd again 
each other, Envying and Plotting being the ne- 
ceſ/ary Conſequences of their Temper. As for 
the two Names, of Peace and of War, they uſe 
them juit as they do Money, not as they are de- 
termin d by Reaſon, but according to Cuſtom and 
Convenience. Nor doth Paterculus's Remark 
affect only the Romans and Carthaginians , 
when he ſays (4), Among fi thoſe People, there 
was perpetually either a War, or a Preparation 
for War, or a deceitful Peace. Therefore, as 
it is the Duty of an honeſt and good Man to 
reſt contented with his own Lot, and not di- 
ſturb the Portion of his Neighbour either by 
actual Invaſions, or by covetous Deſires : So 
it becomes a cautious and wary Man, and one 
who has a true Care and Concern for his own 
Safety, in ſuch a manner to believe all Men his 
Friends, as that they may ſoon turn his Ene- 
mies; in ſuch a manner to obſerve this Peace 
with all the World, as a State which may ſud- 
denly be converted into War (a). And the 
famous Saying of Dionyſius Flalicarnaſſæus ( 505 
ſhould often run in yonr Thoughts: So long 
as wicked Men have the Power of doing Mij- 
chief, they can never want the Will. For 
which Reaſon Euripides (6) tells us, that 4 


Prudent Diffidence is a moZt uſeful and aduan- 


tageous Quality : And that a wiſe Man ought 
neither to act like a Sheep, nor like a ww:/d Beaſt, 
to be neither tame in ſuffering Violence, nor 
furious in offering it (6 ). 

Tacitus, in deſcribing the Manners of the 
German Nations, hath left theſe two Characters 
of the Chauci and the Ceruſcz, very remarkable 
for their Oppoſition (7). The former he calls 
a mot No A People, who chuſmg to maintain 
their Greatneſs by their uſtice, live in Secrecy 
and Quiet, without Ambition, and without In- 
ſolence, by never inuiting War, they never feel 
it; by never doing, they never ſuffer, Violence 
and Spoil. And this is the Principal Mark of 
their Virtue and of their Power, that their Su- 
periority is not obtain d by 22 Tet they 
have always Arms ready at hand for their De- 
fence ; and upon occaſion, could bring together a 
mighty Army And their Nambers of «Men 
and Horſes make them Famous and Terrible, in 
the midFt of their. Peaceful Repoſe. The latter, 
he tells us (8), were too fond of cheriſhing a 
long and a decaying Eaſe. This was more pleaſant 
to them than ſafe. For among Stout and Da- 
ring People, tis never the true way #0 lie ſtill, 
and where Hen are buſie in Action and Conten- 
tion, Honeſly and Probity belong to the Titles 
of the Conqueror. Thus the Cheruſci, who had 
once the Repute of Equity and Juſtice, now lie 
under the Imputation of Folly and Cowardice. So 
true is the Obſer vation of Dio the Orator (9), 
that zhoſe who are be f prepar'd for War, may 
mot ſecurely live in Peace. 


—— — « 


(1) Vid. de Triſt. I. 5. Eleg 2. v. 71. (2) Salat. Bell. Fugurth. c 2. (3) Plutarch. in Pyrrbo. p. 389. Ed. Hechel. 
(+) /id.1, I c. 12. (a) Comp. Sophocl. Ajax. Flagel. v. 688, &c. (5) See B. 6. (6) Eurip. Helen. v. 1633, 1634- 
(b) Add. Hob; de Cive, c. 13. f. 7, 8. (7) Tacit. de Morib, German. c 35, (8) C. 36. (9) Orat. 1. de Regne. 


p. 6. Ed. Far. Morel. 
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CHAP. 


III. 


Of the Law of Nature 2 General. 


I. C Ince then it appears inconſiſtent with 
the Nature and the Condition of Man, 

that he ſhould live entirely looſe from all 
Law, and perform his Actions by a wild and 
wandering Impulſe, without regard to any 
Standard or Meaſure; it follows, that we 
make enquiry into that moſt General and Uni- 
verfal Rule of Human Actions, to which every 
Man is oblig'd to conform, as he is a Reaſon- 
able Creature. To this Rule Cuſtom hath 
given the Name of Natural Law, and we may 
call it likewiſe the Law Unzverſal or Perpetual ; 
the former, 1n regard that it binds the whole 
Body of Human Race, the latter, becauſe it 
is not ſubject to change, which is the Diſad- 
vantage of Peſittwe Laws. What this Law is, 
whence the Knowledge of it ariſes, what are 
the chief Marks and Tokens by which it is 
dilcover'd, what Matters are to be referr'd to 
that, and what to Poſitive Conſtitutions; are 
Points which require the more careful Ex- 
amination, becauſe if this Baſis and Ground- 
work ſhould be ill laid, whatever we afterwards 
build upon it, mult fall of Courſe { 4). 
II. The Roman Lawyers defin d the Law 
of Nature, to be that Law which Nature 
teaches all Liuing Creatures (1); which there- 
fore is not peculiar to Man, but is apprehended 
and obſerv'd by other Animals. So that ac- 


cording to this Hypotheſis, thoſe things mult . 


be ſaid to belong to the Law of Nature, which 
Brute Creatures either affect and purſue, or 
avoid and abhor: Whence it naturally follows, 
that there muſt be a Law common to Men and 
Beaſts. Which Opinion it's likely might pro- 
ceed from that famous old Netion about he 
Soul of the World, of which all other Souls 
were a kind of Swowowm or Particles, be- 
ing in themſelves all of the ſame Nature, but 
exerting different Operations, according as 
they fell on different Bodies, and met with 
different Organs for the Conveyance of their 
Strength and Powers. Nearly allied to this 
Fancy was the Ms7:p-lS,-ms or Tranſmigration 
of Souls, according to which Men and Beaſts 


were thought to differ only in their Corporea 
Figure , having Souls altogether of the ſame 
Nature, and mutually lending to each other . 
But the General Conlent of Learned Meu hath 
diſcarded this Common Law of Animate Be- 
ings: In as much as it is impoſlible to con- 
ceive how a Creature ſhould be capable of 
Law, and at the ſame time incapable of 
Reaſon (c). And altho' there are ſeveral 
Actions of Men and Beaſts very much alike, 
on the Performance of which the former 
are ſaid to have fulfilld the Law; yet in 
Strictneſs and in Reality, they are extremely 
different, ſince they are done by Brutes out 
of {imple Inclination of Nature, but by Men 
out of Obligation, of which thoſe other 
Creatures have no Senſe. And therefore 
we muſt ſuppoſe Authors to ſpeak figura- 
tively , when they attribute to ſuch interior 
and dumb Animals, Juſtice, Fortitude, Pity, 
Gratitude or Chaſtity ; only becauſe they per- 
ceive in ſome of their Proceedings the Shadow 
and Semblance of cheſe Vertues (4). For things 
which ſeem alike 1n their external Face and 
Appearance, are by no means the ſame, if they 
proceed from different internal Principles. As 
for Grotius's Opinion (e), that ſome Acts of 
other Creatures are diſpos d in an extraordi- 
nary manner by an external Feaſon or Prin- 
ciple, as the Works ot Bees and of Ants, and 
the yn which ſome ſeem to ule about 
what they have got, for the Benefit of their 
Kindred and Off-ipring ; this is allowable only 
if we mean by it, that the Nature of theſe 
Creatures is in ſuch a manner temper'd by the 
Divine Creator, as to be capable of producing 
ſuch Actions; not that any outward Principle 
violently guides and ſteers them, as a Pilot 
doth a Veſſel. Nor is it difficult to underſtand 
why they do not diſcover the ſame Cunning 
in other Matters equally obvious; if we ſup- 
poſe with the New Philoſophers, that whatever 
Form Irrational Animals enjoy, ariſes purely 
from the 1 and Diſpoſition of Material 
particles, and from the Variety of their Move. 


(a) Tis a good Rule of Plato (in Crat yl.) p. 299, Ed. Fancef. A Man ought to be very. ſtrict and accurate in examin- 


— 


ing the firſt Principle and Foundation of things, and no leſs copious and diftin# in explaining them; in as much as theſe Point; 


being once clearly ſertlea, the whole Scheme of Doctrine regularly follows. 


And ſo much the more ought this Rule to be 


obſerv d in our preſent Subject, the more Truth there is in that Remark of LaZantius (1.3.C. 7) p. 224. Ed. Oxon. 
Becauſe in forming the Manners and framing the Model of Life, it is the higheſt ana moſt fatal Danger te miſtake ; we ought 
:0 apply the ſtricter Diligence to the Study if our Duty. In this great Point there is no Allowance for Error or Diſagreement, all 
ought to be of one Opinion, and to declare with a Common Mouth the ſame Doctrine: Since the leaſt [ip may overturn ths Rule 


and Order Living. To the ſame purpoſe Diogenes Apolloni at. (in Diog. Laert. l. 9.) Segm. 57. 
my Judgment, ought to take its riſe f a ſome clear and manifeſt Principle; 


Every Diſcourſe, in 
and the Style firſt made uſe of, ſhould he plain 


and grave. (1) See Dig. B. I. t. 1. Of Juſtice and Law. See Inſtit. B. I. t. 2. ſ. 1. (b) Vid. Virgil. En. VI. v. 
724, &c. Ovid. Net. I. XV. v. 75, &c. (c) Heſiod. Op. & Dier. I. 1. Ti z dr0ganum, &c. 


This Law did Jove for Human Race ordain gp 
The Beaſts, the Fiſhes, and the Feather'd Train 
He left to Mutual Spoil and Mutual Prey, 


But Juſtice gave to Men. 


(J) Vid. Selden, de L. N. & G. Secund. Hebr. I. 1. c. 5. (e) Prolegom. de J. B. & 
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ments. Eipecrally lince even amongſt Men 
we may find thoſe, who are extremely quick 


and ready at ſome forts of Buſineſs, yet 


ſtrangely dull and heavy about others, not 
more difficult and abſtruſe: Which can pro- 
ceed from nothing elſe, but from the parti- 
cular Diſpoſition of their Parts, eſpecially of 
the Brain and Spirits (4). Thoſe therefore 
who will have a Law of Nature in Brutes, be- 
cauſe they fee them — now and then with 
ſome Appearance of Regularity and of Deſign, 
abuſe the Term of Law, by an undue and un- 
neceſſary Application. 

Belides there can be found no Dumb Crea- 
ture which performs all the Duties and Offices 
of Man; on the contrary, there 1s ſcarce any 
Rational Proceeding, to which ſome Brutes 
do not act directly oppoſite. Yet in Harangues 
to the People, 1t 1s reckon'd a high Aggra- 
vation of a Crime, to ſhow that even Brute 
Creatures abhor the Commiſſion of ſuch Enor- 
mities. Thus Plato (b) ſays, that in arguing 
againſt the Unnatural Vice of Pollution with 
the ſame Sex, it would be proper to appeal to 
the Nature of Beaſts, in whom we do not diſ- 
cover the ſame foul and monſtrous Practices (c). 

III. Some Perſons indeed (rather I believe 
to ſhow their Wit, than out of any ſerious 


Deſign) have aſſerted this Community of Law 


between Men and Beaſts, and back'd their 
Aſſertion with a numerous heap of Arguments, 
all which have been long ſince moſt ſolidly con- 
futed. It ſhall be enough for us to touch 
lightly on the Proofs which they draw from 
Scripture. That Text then in Gen. 9. 5. Tour 
Blood will 7 require at the hand of every living 
tbing, according to ſome Expoſitors imports 
only thus much, that God would revenge the 
Murther of a Man committed, not only by the 
Hands or the Weapon of another, but by the 
Fury of Wild Bealts ſet on him by the others 


Command. In as much as in the Antediluvian 


Times, many violent Tyrants and Oppreſſors 
us'd to keep wild Beaſts, to ſerve for Execu- 
tioners of thoſe who diſpleas'd or affronted 
them (1). Others give this Interpretation, 
that God will ſometimes make even Wild 
Beaſts the Inſtruments of puniſhing Mur- 
therers. Others again underſtand by every 
living thing, only every Man, as if God only 
declar'd that no Human Murtherer ſhould 
eſcape his Juſtice. In Leviticus XVIII. 23. 
and XX. 15, 16. Command is given, that if 


any Man or Woman are found guilty of Beſti. 
ality, the Beaſt ſhall be ſton'd, without any 
difference of Age. Yet the e us obſerv d ſuch 
a difterence of Years in regard to the Human 
Parties of both Sexes; ſo that if a Boy were 
not above Nine and a Girl above Three Years 
old, they maintain'd that no Puniſhment ought 
then to be inflicted either on the Perſon or on 
the Beaſt ; becauſe they would not allow that 
the Pollution forbidden in the Law could be 
actually committed at ſuch an Age. Now when 
they ſton'd the Beaſt, they did not do it be- 
cauſe the Beaſt had properly oftended ; but 
partly leſt the Sight of that Creature ſhould 
incite ſome other Perſon to the like Foul 
Pallion, and partly leſt the Beaſt remaining alive 
ſhould keep up the ſcandalous Remembrance of 
the Human Offender, who had ſuffer'd Puniſh. 
ment (4). Thus too Deuteron. XIII. 15, 16. 
God commands the 7ſrae/ites in rooting out the 
Idolatrous Nations to deſtroy the very Beaſts; 
only to ſhow the Heinouſneſs of that Crime, 
not as it the Beaſts could be Partakers of it. 
It is obſervable, that if a Genzzle living amongſt 
the eus had been poiluted with a Beaſt, the 
Man only ſuffer'd Death, but the Bealt eſcap'd 
(e). According to the Law in Zxodus XXI. 
28. the goring Ox was to be {ton'd; not be- 
cauſe he had properly committed a Fault, but 
that he might not offer the like Hurt another 
time, and that the Owner who had negligently 
kept him, might be puniſh'd by his Loſs: 
And hence they were not allowed to eat the 
Fleſh of ſuch an Ox. This Puniſhment was 
thought ſufficient when the Owner was but 
{lightly in Fault, or when he was ignorant of 
the Fierceneſs of the Beaſt : Whereas if he 
knew him thus furiouſly diſpos d, and ſtill 
neglected to keep him up, he paid for the 
Miſchief with his own Life, being made a 
ſad Partner in the Puniſhment. And here 
again the Rabbins tell us, that the Ox was 
ſton'd only when he had killd a Few, not if 
a Genti/e had periſh'd by his Violence. And 
indeed it was a Cuſtom in ſeveral other Na- 
tions to deſtroy ſuch things as had been the 
Inſtrument of any Miſchief, or of any Miſ- 
fortune. Thus it appears from the Orations 
of Demoſthenes againſt Ariſtocrates, and of A. 
ſchines againſt Cze/iphon, that by the Athenian 
Laws, Stones, Clubs, Axes, and ſeveral other 
ſuch things, when they had been made uſe of 
in the Commiſſion of Murther, were brought 


—— 


— 


(a) Comp. Plut. Conviv. Sept. Sapient. p. 163. Ed. H, (b) L. 8. de LL. p. 913. Ed. Francos. 


(c) Senec, Hyppol. v. 910, 911. 


Fere quoque ipſæ Veneris evitant neſas, 
Gemeriſque leges inſcius ſervat pudoy. 


The Beaſts themſelves avoid enormous Love; 
And Modeſty unconſcious and untaught 
Preſerves the decent Laws of Sex and Kind. 


Add. Oppian. Cyneget. I. 1. v. 239, Cc. & Halient. I. 1. v. 702, &c. which laſt place may well be urg d againſt 


Parents who ſeem to have loſt their Natural Affection. 


(1) This is but a Viſion of ſome Rabbi. See Selden of 


the Law of Nature and of Nations among the Hebr. B. 1. c. 5. Ed. Argent, (d) Gratian. Cauf 15. queſt. 1. c. 4. 
The Reaſon why the Beafts were order d to be kill d , jours to have been becauſe they would renew the unhappy Remembrance 


of the foul Crime. Philo Judæus (de ſpeciat. le 


adds, left the Beaft ſhould bring forth any deteſtable Monſter, ſuch as 


nſuaily proceed from Unnatural Impurities, and ſuch as uo Pious Man can bear the Sight of. (e) Add. Selden. de J. N. 


& G. I. 1. c. 4. & Mornac, ad. Leg. 7, D. de his qui ud. vel dejec. 
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formally into Court, as it were in order to 
undergo a Penalty. Thus the Statue of The- 
genes in Thaſes having unfortunately kill d 
a Man by falling on him, the People order'd 
it to be dragg'd into the Sea (4). St. Ambroſe 
(b) calls the Copulation of Aſſes and Mares, 
by which Mules are produc'd, forbidden, not 
becauſe the Beaſts contract any Guilt in thoſe 
Practices, but becauſe Men are forbidden to 
procure any ſuch Unnatural Mixture (c). 

We may excuſe thoſe Learned Compilers of 
the Roman Laws, by urging in their Defence, 
that by the Term of the Law of Nature (d), 
they meant that Order inſtituted by the Great 
Creator, chiefly in thoſe things which make 
directly for the Preſervation of Nature, or of 
the Species and Individuals of all Animate 
Beings. And it is the more probable that 
they took it in ſuch a Senſe, becauſe they ſet 
down as the chief Heads of this Law, only 
the Con junction of Sexes, the Procreation and 
Education of Off. ſpring, and Self-defence. 
Many other Authors have us'd the ſame Terms 
in the ſame improper manner; as particularly 
Mr. 7ves of Paris, in his Treatiſe concerning 
the Natural Law ordain'd by God over all Created 
things, and Des Cartes in his Principles of 
Philoſophy. We may conclude this point 
with the excellent Obſervation of Plutarch (e), 
Nature ( ſays he) as in thoſe Trees and Shrubs 
which we call Wild, ſhe hath ſown the crude 
and imperfet? Principles of true and pleaſant 
Fruits; jo in Brutes hath implanted an im- 
perfect Love of their Off-ſpring, not belonging 10 
the Head of Jaſtice, nor reaching beyond the In- 
ducements of Profit and Advantage. But in 
Man whom ſhe produc'd for a Rational and a 
Civil Being, for the Worſhip of God, for the 
Obſervation of Juſtice and of Laws, for the 
building of Cities and for a Social and Friendly 
Life; in Man, I ſay, ſhe has f d the Seeds o 
this Love in a fairer and in a more plentiful man- 
ner: And in this ſhe hath follow'd the fir ññ Prin- 
ciples of his Body, and the Original [ngredients 
of his Conſtitution. 


Law to be ſuch Acts as do in themſelves in- 
clude a Moral Neceflity or Turpitude, and 
which are therefore in their own Nature 
either abſolutely Requiſite or Unlawful, and 
which we muſt of Conſequence ſuppoſe to be 
neceſſarily commanded or neceſſarily forbid- 
den by God. And this Mark, they ſay, diſtin- 
guiſhes Natural Law, not only from Human, 
but from the Divine Poſitive Law, which doth 
not command or forbid things in their own 
Nature neceſſary or unlawful, but by forbid- 
ding things makes them unlawful, and by com- 
manding things makes them neceſſary : while 
the things forbidden by the Natural Law are 


IV. Others make the Obje& of Natural 


not therefore Evil, becauſe God hath forbidden 
them, but God therefore forbad them, becauſe 
they were in themſelves Evil: And on the 
other hand, the things enjoin'd by the fame 
Law, are not made good or neceſſary by God's 
enjoining them; but were therefore enjoin'd 
by God, becauſe they were in themſelves ſimply 
good and neceſſary (J). But now beſides that 
upon admitting this Opinion, 1t would remain 
a moſt perplexing Doubt what thoſe Acts are 
which we thus ſuppoſe in themſelves Unlaw- 
ful, and by what diſtinguiſhing Token they 
may be clearly known from others; We have 
already ſhewn in our former Book (g), that 
no Actions are 1n themſelves Good or Bad, 
Honeſt or Vile, till they are made fo by ſome 
Law. Nor ought any Man to be ſhock'd with 
ſuch a Scruple as this; if all the Morality of 
© Human Actions depends on ſome Law, might 
© not God therefore have ſo fram'd the Law of 
© Nature, as to enjoin things directly contrary 
*to the preſent Duties; for example, if a- 
© mongſt the mutual Offices, due from Men to 
© one another, He ſhould have put, Killing, 
© Stealing, Fornicating, and bearing Falſe Wit- 
©neſs; and amongſt the prohibited Actions, 
© Gratitude, keeping Faith, paying Loans, and 
the like. For here, tho' it ſeems altogether 
a needleſs and an impudent Curioſity to en- 
quire what God might have done, when it 
appears plainly what He hath done; yet if any 
Man ſhould perſiſt in ſuch Vanities, we may 
aſſure him, that ſuch a Doubt as we have been 
propoling, implies a manifeſt Contradiction. 
For although God was not oblig'd by any Ne- 
ceſſity to create Man; (as I think thoſe Per- 
ſons have but a very narrow and unworthy 
Notion of the Divine Power, who believe it 
would have diminiſh'd any thing from God's 
Glory not to have made theſe poor Inhabitants 


F of the Earth ()); yet when He once decreed 


to create him a Rational and a Social Being, 
it was impoſſible but that the preſent Natural 
Law ſhould agree to him; not by an abſolute, 
but by an Hypothetical Neceſſity. For ſhould 
Man have been engaged to the contrary Per- 
formances, not a ſocial Animal, but ſome other 
Species of barbarous and horrid Creatures had 
been produc'd. Notwithſtanding all which, 
it remains for a certain Truth, that antece- 
dently to the Impoſition of any Law, all Acti- 
ons are to be eſteem d indifferent. For by de- 
creeing to create Man, that is, to create an 
Animal whoſe Actions ſhould not be all In- 
diflerent, God immediately conſtituted a Law 
tor his Nature. Neither from our Aſſertion 
that all Actions are in themſelves indifferent, 
before the Application of Law, doth it follow, 
that God could have order'd our worſhipping 
Him with Blaſphemy, or with Contempt; as 


(a) Vide Dio. Chryſoft. in Rhediac. p. 340. Edit. Morel. 


Edit. Wachel. p. 495. 
Ch) Vide Job XXXVIII v. 4. 


Selden, & Ant. Matth. de Crimin. Proleg. C. 2. f. 1. The Account which 


gainſt the Mice in Burgundy, is no more than a Jeſt. (d) L. 1. t 1. D. de Ju#. & Jure, (e) De Amore protir, 
(f) Vide Gror. I. 1 c. 1 f. 15. n. 1, 


— 


(b) Hexaemeri, I. v. c. 3. (c) L- vit. XIX 19. Vide 
Thuanus (1. 5.) gives of the Proceſs 2 - 


(g)C.2.C.6. 


N Paſquet. 
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an: F the Law of Nature in General. Book II. 


Paſquez (a) raſhly maintains. For a Rational 
Creature, that 1s, a Creature indued with the 
Faculty of apprehending things as they truly 
are, cannot form any other Conception of God 
than to acknowledge him, a Being not only 
vaſtly his Superior 1n Nature and Dignity, but 
likewiſe his proper Lord and Governour in 
the higheſt degree. For otherwiſe he would 
conceive a meer Idol, or indeed any thing 
rather than a God. But now it is plainly con- 
tradictory, to ſuppoſe a Being at the ſame time 
the moſt Eminent, and the molt Deſpicable; 
a Governour delign'd purely to be inſulted on 
by his Subjects: and to expreſs our Acknow- 
ledgment of the Excellency and the Power of 
the Divine Nature, by ſuch Signs as denote 
directly the contrary. Therefore to ſay that 
God cannot eſtabliſh ſuch horrid Abſurdities 
by a Law, doth no more detract from his Om- 
nipotence, than to ſay, that He cannot die, 
that He cannot be untrue, that He cannot 
make things undgne, which have been already 
done. 

We may obſerve farther on this Argument, 
that if the Definition of Natural Law 1s to be 
founded on that neceſſary Honeſty or Turpi- 
tude of ſome Actions, it mult be always per- 
plex d and obſcure, and run round in an un- 
concluding Circle; as will appear to any Man 
who examines the Definition laid down by 
Gretins (1). And Dr. Cumberland excellently 
remarks (b), that in defining the Law of 
Nature, when we uſe the Word Good, we 
muſt mean Natural and not Moral Good ; 
fince it would be the higheſt Abſurdity to 
define a thing by ſuch Terms as ſuppoſe it 
to be already known; thoſe very Terms be- 


ing deriv'd as Conſequences from it, and de- 


pending on it as to their own Evidence and 
Certainty. | 

V. Thoſe Authors who ſearch for the Firſt 
Pattern or the Original Draught of Natural 
Law in God himſelf, are divided into two 
Parties. For ſome, placing the Spring and 
Fountain as it were of it in the Divine Will, 
do thence conclude, that in as much as that 
Will is in the higheſt manner free, the Law 
of Nature may therefore be chang'd by God, 
or the contrary be commanded, as 1s the Caſe 
and the Condition of Poſitive Laws. Others 
affirm this Natural Law to be founded after 
fuch a manner in the eſſential Holineſs and 
Tultice of God, as to repreſent and expreſs a 
kind of Image or Copy of thoſe Attributes. 
And hence likewiſe, they ſay, proceeds the 
Immutability of the Law of Nature: In as 
much as the Divine Juſtice and Holineſs are 
utterly incapable of Change or Alteration. 
Concerning the former of theſe Opinions we 
have this to remark, that it was indeed at 


ficſt entirely free to the Divine Pleaſure to 
produce or not to produce an Animal to whom 
the preſent Law of Nature ſhould agree. But 
that ſince God Almighty hath been pleas'd to 
create Man, a Being not poſſibly to be pre. 
ſerv'd without the Obſervation of this Law, 
we have no manner of Reaſon or Colour to 
believe that He will either reverſe or alter the 
Law of Nature ſo long as He brings no Change 
on Human Nature it ſelf; and to long as the 
Actions enjoin'd by this Law do by a Natural 
Conſequence promote Society, in which is 
contain'd all the Temporal Happineſs of Man- 
kind; while the contrary Actions do by as 
ſtrong a Neceſſity deſtroy that Society: That 
is, ſo long as Beneficence, Kindneſs, Fidelity, 
Gratitude, and the like Practices ſhall have a 
Power of engaging and of winning on Men's 
Minds; and Injuriouſneſs, Treachery, and 
Ingratitude, a Power of raifing and provoking 
them. And therefore ſuppoſing Human Na. 
ture and Human Affairs, to be fixt and con- 
ſtant, the Law of Nature though it owed its 
Original Inſtitution ro the free Pleaſure of 
GOD, remains firm and immoveable (2); 
Unlike to thoſe Divine Poſitive Laws, which 
depend in ſuch a manner on the Divine Will, 
as not to ſeem ſo neceſſarily requiſite to the 
good and fate Condition of Mankind in Ge- 
neral. Beſides, though this Opinion be fo 
far right as it makes God the Author of Na- 
tural Law, a Truth which no Man in his 
Wits can doubt of; yet it {till remains an Un- 
certainty, by what means this Divine Will is 
to be known, and what Tokens there are to 


evince, that God intended to comprehend ſuch 


or ſuch a thing under the Law of Nature. And 
the ſame Inconvenience attends likewiſe on 
the latter Opinion. For though no one can 
be guilty of ſuch horrid Impiety, as to affert 
that the Law of Nature contains any thing 
in it repugnant to the Divine Holineſs or 
Juſtice (c]; yet it would be very difficult to 
prove, that the ſame Law is ſo exact a Copy 
or Reſemblance of thoſe Attributes, that in 
what manner ſoever God Almighty is pleas'd 
to deal with his Creatures, | wg pane with 
Men, in the ſame manner the Law of their 
Nature commands Men to deal with one ano- 
ther (4). Nor doth it appear how a Right 
which 1s to obtain nm Perſons by Nature 
equal, can be copied from that Tranſcendent 
Right, which the Creator uſeth towards His 
own Works; That is, how a Law impoſing a 
mutual Obligation on Men, can repreſent any 
Image of Omnipotency, which no Laws, no 
Obligations can reſtrain. For that Argument 
drawn from Scripture, about Man's being cre- 


ated in the Image of God, is of no force as 


to the preſent Cale. For even thoſe who con- 


( a ) Controv. IIluſtr. I. 1. c. 27. n. 9, Cc. As for the Rites of Hercules Lindius mention'd, amongſt others, by 
Lali antiut, I I. c. 21. p. 93, 99. Edit. Oxon. they are only the extravagant Fancies of Mad-men. : 

(1) L. . c. I. ſ. 10. n. 1. (b) C. 5. 9. (2) See D. B. 1. t. 1. De Juſtitia & Jure. (c) In which Senſe 
we allow the Saying of Euripides (Hecub. v. 800.) God himſelf act by 6 Law, (d) Add. Dr. Camberlaud. Proleg. 
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feſs that Image to be loſt, do yet acknowledge 
the Senle of Natural Law to have ſtil] re- 
main'd in Man. Amongſt our ſelves we uſu- 
ally call him a Holy or Righteous Perſon, who 
abſtains from groſſer Sins, and regularly ob- 
ſerves his Duty: But now, who ever fram'd a 
Notion of the Divine Holineſs by ſo unworth 
2 Model? He amongſt Men is accounted Tut, 
who makes it his conſtant Purpoſe and Reſo- 
lution to hurt no body, and to pay every one 
their due: But in God it is Juſtice to deſtroy 
his Creatures, even in the molt grievous 
and painful manner. Neither can he ſo owe 
a Perſon any thing, as to be accus'd of doing 
an Injury upon ban © pong Fog If he hath 
been pleas'd ro promiſe any thing to Mortals, 
he indeed performs it: Not becauſe by Virtue 
of ſuch a Promiſe they obtain a Right againſt 
GOD ; but becauſe it would be ſome kind 
of Derogation from his Greatneſs and Good- 
neſs, to command Men to expect any Favour 
from him, and afterwards to fruſtrate their 
Expectations. For he who breaks his Pro- 
mile, either wants Power to perform it, or 
elſe through Inconſtancy or Diſhoneſty falls 
from the Engagement he had once well made, 
orelſe at the ſame time of making his Promiſe, 
he was ignorant how the State and Condition of 
things would be, when it was afterwards to 
be fulfilled ; all which Caſes imply ſome kind 
of Failing and Imperfeion. Hence God can- 
not but obſerve his Promiſes, and Men ought 
not but to obſerve theirs : Hence Human Pro- 
miſes turn into Debts, but Divine Promiſes 
are made good out of pure Favour, What 
Rules the Vindicative Juſtice of God proceeds 
by, is far above our Apprehenſion to diſcover. 
But thus much 1s certain, that they are not 
altogether conformable to the Methods of Hu- 
man Judicature (a). | 
From this Conſideration, that we ought not 
to admit any Law common both to God and 
Man, we may draw an eaſie Anſwer to thoſe 
Inſtances, which ſome give of God's diſpenſin 
with the Law of Nature, as when he command 
Abraham to kill his Son, and the /ſrae/ztes to 
rob the Zgyptians, of their Veſſels of Silver 
and Veſſels of Gold. For God the ſupreme 


— * 
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Lord and Diſpoſer of all things, hath a much 
higher and fuller Right over his Creatures, 
than one Man can have over another, who is 
by Nature his Equal. Therefore we cannot 
properly call it a Diſpenſation of the Law of 
Nature, when a Man by expreſs Command 
irom Heaven, executes God”s Right upon other 
Men, meerly as His Inſtrument (6), 

VI. But neither do the Arguments which 
the Author (1) of the Treatiſe de Principiis 
Fuſti & Decor: produces, ſeem forcible enough 
to eſtabliſh a Twofold Natural Law, Divime, 
and Fluman, which, ſuppoſing the preſent Order 
of the World to continue, full in with one 
another. For in as much as all Law implics 
Obligation, and that again preſuppoſes {ome 
external and ſuperiour Principle, it doth not 
appear how we can without ien, apply 
any ſuch matter to God. And it is a like Im. 
propriety to ſay, that God 7s obe d by Himſelf, 
or by Flis own Hence. Nor will that Text 
which he alledges of Rom. I. 32. ever prove 
ſuch a Law to be in God. For ſince the Gen- 
tiles from the Dictates of their Reaſon, were 
able to gather the Knowledge of the Law of 
Nature, the next thing which they muſt in- 
fer, was that God the Legiſlator would not 
ſuffer the Law to be violated without puniſh- 
ing the Offender. Therefore upon the Viola- 
tion of that Law, there ariſes a Right to God 
(if it be decent fo to ſpeak) of exacting Pu- 
niſhment ; or upon Commiſſion of the Sin, 
God moſt juſtly executes what He before 
threatned. But who can conclude from hence, 
that God is obnoxious to a Law? What fol- 
lows is an ambiguous Expreſſion, hat the ſu- 
preme Right of God over His Creatures is diſco- 
ver 'd by Natural Reaſon from thoſe Principles, 
which make the Foundations of Natural Right 
and Equity among Men. For if this only 
be the Senſe of it, that in many Caſes God 
doth proceed in the ſame manner in his Deal- 
ings with Men, as He would have them follow 
in their Tranſactions with each other; it will 
eaſily paſs without Contradiction (c). For 
thus God by the Natural Law, hath enjoin'd 
Men to keep their Promiſes, as he will firmly 
keep thoſe which He makes Himſelf (4). So 


(a) Arif. Ethic. I. 10. c. 8. What kind of Actions ought we to attribute to the Gods ? Shall we ſay they are Tut? But 
alas! It would ſeem moft ridiculous to fancy, that they art concern d in driving Bargains, in reſtoring Loans, ond the like 


Performances which we reckon Honeſt among ſt Men. Shall we call them Valiant and Brave, able to endure Hardſhips and en- 
counter Dangers ? Shall we pronounce them Liberal? Who then ſhall be the Object, or what the Matter of their Puunty ? Cer. 
tainly we muſt not oppreſs them with the Load of Money or Treaſurer. In like manner it would be ax impertinent and trouble- 
ſome Commendation, to ſay they are Temperate ; in as much as they have no inordinate Affectious to govern and reſtrain 
And ſo thus, if we run through the whole Train of Human Actions, we ſhall find them ai ſo mean and contemptible, as to be 
infinitely unworthy of the Heavenly Natures. 
Catull. % Manl. 68. lin. 141. Atqui nec divis homines compomier quum 2F. 

No Juſt Compariſen twixt Gods and Men. | 
(b) Comp. Gree. I. 1. c. 1. f. 10. n. 6. None, I believe, can be ſo ſimple as to imagine, that when the Object is 
chang'd, or the Circumftances varied, the Law it ſelf ſuffers Alreration. When the Creditor hath forgiven a Db, 
it loſeth that Name, and therefore is no longer comprehended under the Law which enjoins Payment. And as 
for the other Inſtance, when the Goods of a Perſon who gave a thing in Truſt, are adjudg d to the Publick Trea- 
ſury, neither the Law is chang d nor its Object. For thus runs the Law, He who receives à thing in Truſt, ought : 
reſtore it either te him who committed the thing (being his own) te his Charge, or ts him on whom the Right dc/cend;. 
Now this Law cannot affe& the Thief, becauſe the thing was not his ewn ; nor to the former Owner, who is ſup- 
pos d to be at preſent a Baniſh'd Man, becauſe the Propriety of all that was his paſſeth to the Publick 
(1) — p. 253. (c) See Luke VI. 35. 009 II 4. Heir VE. r7, 18. h 
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He forbids Human Judges to condemn the In- 
nocent, declaring that He himſelf will acquit 
them in His own Judgments (4). But if it 
be meant to aflert that God hath no more 
Right over His Creatures, than Men are al- 
low'd to obtain over each other; there will 


be need of more convincing Arguments to 


make us believe, that the Supreme Lord 
and Maſter hath no fuller Right over His 
Servants, than the Servants have over their 
Fellow-Servants, with whom Nature has ſet 
them on a Level: Or, to uſe Grozzas's (1) 
Terms, that the Jus Redorium, and the Jus 

natorium, the Right of Governors, and 
2 Right of Equals, are exactly the ſame 
thing. 

3 muſt we let that Aſſertion paſs by 
uncenſur'd, which the Author of the fame 
Treatiſe lays down, pag. 52. that God ought 
neceſſarily to efleem the Laws of Nature as 
Juft, the Order of the Univerſe being eftabliſh'd 
in the manner we now behold: And that Fe can- 
not but own every Deviation from them to be 
mmdecent and unjufti. For without doubt thoſe 
Imperious Terms, God ought neceſſarily, are 
very unſuitable to the Majeſty ot an Omni- 
potent Legiſlator. Nor is here any neccllity 
to be diſcover'd in the Caſe, except ſuch as owes 


its Original meerly to the Divine Pleaſure. 


The Reaſon which he ſubjoins, is not ſtro 
enough to maintain his firſt Poſition ; A 
things (lays he) which our I boughts can ima- 
gine , have always ſome kind of axans or Rela- 
bion, ariſing from the intrim/ick Nature of the 
thing, and which cannot be ſeparated from the 
thing, without offering Violence to Reaſon. For 
this Nature, and this adhering Relation, 
things have not from themſelves, but from 
the tree Will of God; and the Decrees of Hs 
Will cannot properly be called His own Law. 
Thus, the reaſon why amongſt Men one Be- 
nefit obliges to the return of another; why 


Violation of Covenants, Inhumanity, Pride, 


Slander, can never be allowable, 1s, becauſe 
God hath given Man a Sociable Nature, and 
as long as that Nature remains unalter'd , 
thoſe things which are agreeable to it muſt 
be Good and Honeſt, 1 thoſe which are 
repugnant to it, Uncomely and Unlawful. 
But who can hence infer, either that there 
1s but one Law, common to God and Men, 
or that things are indued with any ui or 
Habitude, independent from the Divine Diſ- 
poſal? 

VII. Thoſe who found the Law of Nature 
on the Conſent of Mankind in general, or on 
the Agreement either of all, or however of 
the moſt, and the moſt poliſh'd Nations, ſeem 
chiefly to follow Ariſtotle, as the Author and 
Patron of their Opinion. He, in his Ethicks 
to Nicomachus B. x. C. 10. calls that Natural 


Juſtice, which bears the ſame Force in all Plz. 
ces, and doth not depend on particular Sent;. 
ments, And in his Rhetorick, B. 5. C. 13. 
he tells us, 7here is a General Right and Wrong, 
or Jui and Unjuſt, believ d and profeſs'd by all 
Men ; although no Society ſhould be inſtituted 
among I them, and no Covenants be tranſ. 
ated (b). 

Now beſides, that this way of proving the 
Law of Nature 1s only a poſterior; (2), and 
therefore cannot ſhew the Cauſe and Reaſon 
of the thing; ſo is it very ſhppery and uncer. 
tain, and involv'd in an endleſs Maze of 
Doubts and Perplexities. To appeal to the 
Conſent of all Mankind, Mr. #7obbs (c) ob- 
ſerves to be inconvenient upon this account, 
becauſe at this rate it would be impoſſible for 
a Man, actually uſing his Reaſon, to fin againſt 
the Law of Nature. In as much as 47s Con- 
ſent being wanting who 1s a part of Mankind, 
the common Agreement, muſt needs be maim'd 
and imperfect. Then again, becauſe it would 
not be fair to gather the Laws of Nature from 
the Conſent of thoſe, who break them more 
frequently than they obſerve them. For as 
Tſecrates ſpeaks (4), It is a Natural Mis for- 
tune which ue all lay under, that ue ſhould 
_ frequently Tranſgreſs than Perform our 

uy. 

Nor will it be a more happy way of arguing, 
to appeal to the Conſent of / Nations. For 
were it poſſible for us to underſtand all the 
Languages of Ancient and Modern People, yet 
we ſhould be ſtill far enough to ſeek in the 
Knowledge of their Manners and of their In- 
ſtitutions. We cannot hit off this Difficulty 
by ſaying, that the Conſent of the moſt Civi- 
liz'd Nations is ſufficient, and that the Opini- 
ons of Barbarians are not to come into the 
Account. For, what Nation any ways able 
to manage and to preſerve it felt, will own 
the Title of Barbarous? Or what Nation can 
take ſo much on it ſelf, as to defire its own 
Manners and Proceedings ſhould be the Standard 
in trying all others, and that whatever People 
did not exactly conform to its Model, ſhould 
be immediately pronounc'd Barbarous and Sa- 
vage? Heretofore the Pride of the Grecians, 
cenſur'd all as Barbarians, who liv'd without 
the Bounds of their Country. The Roman: 
afterward ſucceeded them, as well in their 
Arrogance as in their Empire. And at the 
8 ſome few Nations here in Europe, 

ave the Vanity to prefer themſelves to the 
reſt of the World in the Opinion of their own 
Civility and Improvements of living. But 
there are not wanting other People, who 
imagine themſelves to have the Advantage of 
them in all reſpects: And tis an old Proverb 
amongſt the Chineſe, that themſelves only 
have two Eyes, only the Zaropeans one, and 


— 


(a) chronic. XIX. 6, 7. Rem. II. 2. (1) L. 1. c. 1. f. 3. n. 2. (b) Cicero. Tuſc. Queſt. I. 1. 13, 14. Lee 
Conſent of all Men in any Pint , is to be efteem'd @ Law of Nature: And again, The Conſent of ad Men is the Vaice #f 
Nature, (2) That is, not from the Nature of the 20g it ſelf, but from ſame External Principle, as from the 


Conſent of People. (e) De Cive. I. . 1. (d) Orat. 


Philipp. 
all 
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all the reſt of the World are ſtark blind (4). 

Some too there are, who fall foul upon our 
Learning, in proſecuting which we ſpend o 
much Good Time; they will have it be no 
better than a Prop, or a Crutch to ſupport and 
alliſt our Dulneſs: In as much as the good 
Diſpoſition of many Men carry them on to a 
Natural Innocence and Probity , without Im- 
provement or Ornament of Letters; and be- 
cauſe it requires no great Clerkſhip to be an 
Honeſt Man. It is likewiſe too evident, that 
high Attainments of Knowledge are not al- 
ways bleſs d with the Attendance of Good 
Manners or of Good Temper (b). Many Na- 
tions we ſee pride themſelves in the tedious 
Pageantry of vain unneceſſary things; deſpiſin 
thoſe who lead a Life of leſs Gallantry an 
of more Simplicity. Yet were we to ſeek for 
Innocency and Integrity, we might perhaps 
find them much ſooner amongſt th plain 
and unartificial Mortals, than amongft their 
itately and formal Neighbours (c). 

Belides, that ſuch a Conſent can be of no 
force, appears from this farther Reflection; 
that the number of Fools far exceeds that of 
wile Men; and that few Perſons have form'd 
their Opinions upon a full ſearch into the 
Foundations of things ; but moſt Men follow 
on 1n the track of others, and yield an implicit 
allent to their Notions, without applying 
their own Thoughts or Judgments to the Points 
in Debate. Farther, altho' we have a toler- 
able Aſſurance of the conſent of moſt People, 
at leaſt as to the General Precepts of Natural 
Law; and altho' we may preſume on the Con- 
ſent of the reſt, from the Principles of thoſe 
who are better known to us; Yet it is more ſafe 
to conclude hence, what thoſe Nations eſteem 
Juſt and equal amongſt themſelves, than what 
they think fair ways of dealing with Strangers; 
all whom, are by tome People accounted Ene- 
mies, and treated accordingly (4). 

VIII. Tho' the common Uſe and Cuſtom of 
many Nations may ſeem to be alledg'd with 
more force for proving a thing to be lawful or 
allowable, than for the proving it to be actu- 
ally commanded by the Law ot Nature; yet 
that we cannot with any Security make ſo 
much as the former of theſe Concluſions, ſeems 
probable from the great Variety and Contra- 
diction diſcoverable in the Manners and in the 
Inſtitutions of the moſt famous People upon 
Record. So that we may well apply to the 
preſent Caſe, that ſaying of Socrates (e), 4 os 
aTeÞaiss oh Mdzorghuc xemptiyns, 6s W mis 


eragiger. Tou conſult no very expert Maſters , 


when you refer your ſelf to the Multitude for In- 
ſtruction. To the ſame purpoſe Plutarch (t 
obſerves, that he Laws of Men are vaſtly aif- 


ferent, ſome making one thing to be good and ſome 


another: And Tacitus's Deſcription ot an 
Army compos'd of various Nations may ſerve 
to repreſent the fame wide Diſagreement. 
Their Languages, their Manners, their 2/1 es, 
Nay he) are different; and while ſome will 

ave one thing to be lawful, and ſome the con- 
tray, amongſt them all, nothing can eſcape as 
Unlawful (g). To give ſome account of this 
Variety by way of Specimen. Arii7o//e (h) 
reports of ſome Savage Nations on the Confines 
of Pontut, that it is cuſtomary with them, to 
borrow one another's Children, to furniſh out 
their Feaſts, And theſe People he preſently 
after calls /rrational, Wild, and living ouly by 
Senſe. Zuſebius, in his Book de Præparatione 
Evangelica (i), reckoning up the fovl Cuſtoms 
and Manners which had been corrected by the 
Doctrine of the Goſpel, amongſt others, men- 


tions the Pollution with Mothers and Siſters 


in Per ſia, (which Diogenes Laertins (1, too 
takes notice of from the Authority of Secion,) 
the eating of Human Fleſh, and the murder- 
ing of Children under a Religious Pretence 
amongſt the Scyih:ans : He adds that the A- 
ſagetæ, and the Derbices us d to kill their Re- 
lations when they grew very old, and make 
an Entertainment with their Bodies: That 
the Tibareni in Cappadocia, threw their An- 
cient Perſons down Precipices ; that the Hyr- 
canians caſt out their Dead to the Birds, and 
the Caſpians to the Dogs to be devour'd. Hi- 
ther alſo may we refer thoſe foul Watchings 
and other Ceremonies, defign'd for the Ho- 
nour of their Gods, but mixt with all the Li- 
centious Practices of Adultery and Lewdneſs; 
as alſo, the Human Sacrifices barbarouſly mur- 
der'd on their Altars. The ſame excellent 
Author () gives the following Relations out 
of Bardeſanes the Syrian. 'Tis a Law amone/t 
the GETULTANS, that the Women offer 
their Bodies to whomſoever they pleaſe , eſpeci- 
ally to rangers ; and that their Husband' ſhall 
not accuſe them on theſe accounts , or pretend to 
cenſure them as gmilty of Adultery. The ſame 
Liberty obtain d among ſt the BACTRIANS. 
Whereas on the contrary, amongſi the AR A. 
BIANS, all Adultereſſes were puniſh'd with 
Death, and if ſuſpefed only, underwent ſome 
Eier Penalty. In PARTHI A and HNA 
it 1s 2 by Law, that no Alan ſball be ac- 
cus d for killing bis Wife, bis Son, bis Daughter, 
or his Unmarried Brother or Siſter. Among/t 


(a) Add. Charron Of Wiſdom, 1. 2. c. 8. and I. 1. c. 39. 


Where he reckons it in the Lift of fooliſh Opinions, to 


condemn and reject a thing as Barbarous and Evil, only becauſe ir differs from our own Common Manners and 


Opinions. Vid. & 


I. 2. c. 2. n. 39. (b) Plato Epiſt. X. Firm Integrity, Faith and ſincere Dealing, this I ak: be the 


true Philoſophy. (c] Tis a ſhrewd Remark of Juſtin (I. 2. c. 2.) ſpeaking of the Scychians ; It ſeems wonderful, ſays 
he, that meer Nature ſhould give them, what the Grecians , with the long Inſtitutions of their wiſe Men, and the Precept; 
of their Philoſophers could never attain; and that the politeit Manners ſbould be diſtauc d and out- dene in the Compariſon: 


with Barbarity. 


Of ſo much greater Benefit on one fide was the Ignorance of Vice, than on the other the Know!:dce of Hirt ue. 


Vid. Yaler, Max. I. 1.c. 1. ſ. 2. Extern. & Sext. Empiric. 16 I. a. c. 5. where we meet with ſeveral things to the 
ce 


ſame purpoſe. (d) Add. Montaigne's E I. x. c. 30. 
I. 2. c. 5. p. 125. Ed. Mech. (af Hd 1 vt 
Preface, f. 7. with Menage's Notes. (k) 


3. L. 3. c. 39. in fin. 
L.6.c.8. 


) Plato Alcibiad 1. (f) In Themftoct. Pyrrhen. Hypothe/. 
(h) Ethic. 7. c. 6. (i) L. rc. 3. (1) See His 
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the ATRI ANS Petit Robberies are puniſh'd 
with Stoning ; among? the Bactrians only with 
the Tenominy of being publickly defiled with Spit- 
le. The Wiſe Men f GREECE, are not 
aſhamed to court the Love of little Beautiful 
Boys. In BRITAIN many Menpoſſeſs one 
Wife; mP ART HI A many Women belong 
to one Husband, Sexius Empiricus (a) the 
Sceptick, to ſhew that there 1s no Certainty 1n 
the Notions of Honeſty or Diſhoneſty , hath 
raked up a great Heap of theſe contradictory 
Cuſtoms and Inſtitutions. But he hath ſtum- 
bled very fatally in the very entrance of his 
Deſign, while he talks in this manner: A. 
mongft us Pollution with the Male Sex is un- 
lawful and abominable ; yet among t the Ger- 
mans, 4s 1s reported, it is no Diſgrace, but ra- 
ther a faſhionable Practice. For the Grecians 
were ſo {candalouſly addicted to this unnatural 
Vice, that Plato in his 8th Book of Laws, 
thought there was need of urging ſome Rea- 
ſons to prove the Poſlibility of reſtraining it 
by Publick Edits. And that the Hæotians, 
Sextus Empiricus's Country-men, ought not 
to ſtand excepted from this Imputation, may 
be gather d from a Paſſage in Cornelius Nepos 5 
Lite of Epaminondas: Tho perhaps the vile 
Cuſtom had ceas d in thoſe parts before this 
Sceptical Philoſopher wrote. That it once 
prevail d there, he himſelf afterwards relates. 
But what he reports of the Germans, 1s fo 
groundleſs a Falfity, that tis wonderful how 
it ſhould enter into the Head of any one, who 
is the leaſt acquainted with the Manners and 
the Story of that Nation. He adds, that the 
Cynic Philoſophers, and Zeno, Cleanthes and 
Chry/ippus , eſteem d the fame foul Enormity 
an indifferent thing. That ſome of the 7ndians 
thought it no Indecency to be familiar with 
their Wives in Publick. That in ſeveral 
Parts of Egypt for Women to proſtitute them- 
{elves was look d on as a Creditable Profeſſion ; 
and that twas uſual for the younger ſort firſt 
to get themſelves a Fortune by the Jilting 
Trade, and then to marry. That the Szozcts 
held it to be no irrational Practice, either to 
frequent the Stews, or to maintain one's ſelf by 
Pimping. That the Perſians contracted Mar- 
riages with their Mothers, and the Egyptians 
with their Siſters : The former of which, Zeno 
maintain'd to be agreeable to Reaſon (6). 
That Chryſippus permitted a Father to have 
Children by his Daughter, a Mother by her 
Son, and a Brother by his Siſter. That Plato 


allow'd the Community of Wives. That 'twas 


a receiv d Cuſtom with many of the Barbarian 

to feed on Man's fleſh ; which the S7o:chs them. 

ſelves approv'd of. That amongſt many others, 

Adulteries paſs'd for indifferent Matters, 

That the Scy7h:ans offer d Strangers to Diana; 

and kill'd their own Parents, when they ar. 

riv'd beyond the Age of Sixty Years. That 

by a Law of Salons at Athens, the Parents 

were impower'd to put their Children to 
Death. That the Roman Gladiators, after the 

Performance of their Murther, receiv'd Hon- 

ours and Rewards. That Thieves amongſt 

the Spartans were puniſh'd , not for ſtealing, 

but for letting themſelves be catch'd. Thar 

the Amazons , if they happen'd to bear Male 

Children, wilfully made them Cripples ; to 

prevent their Performance of any Manly 

Actions or Exploits. He enlarges farther 

about the different Opinions in reference to 
the Divine Nature, about the Diverſity of 
Religious Rites and Ceremonies, about the va- 
rious manners of Burial, and the abſurd Pro- 
curements of Death (c). Tully (d) reports that 
the Egyptians, having their Minds overcome by 
wicked Errors, will ſooner let themſelves be cut 
in pieces, than they will hurt a Serpent, an Aſp, 
a Cat, a Dag, or a Crocodile And if they _ 
unawares to do any of theſe Creatures a Miſchief, 
they voluntarily undergo any Puniſhment. Buſ- 
bequius (e) informs us, that Theft is an hon- 
ourable Practice amongſt the Colchians: And 
Fran. Aluares that in Abyſſynia the Cuſtom is, 
for the Thieves to preſent a part of their Booty 
to the King, keeping the reſt without Scandal 
for their own ole J. 

IX. But that Notion of extracting the Law 
of Nature from the Manners and Cuſtoms of 
the World, is accompanied with this farther 
Inconvenience; that tis almoſt impoſſible to 
find any Nation, which is govern'd purely by 
Natural Law; but every Country hath 1ts 
own particular Laws ſuperadded, either in 
Writing or otherwiſe ; to be made uſe of when 
the People have any Bargains or Tranſactions 
with their Fellow-ſubje And many times 
Affairs in debate between whole Nations are 
decided either by Civil Law common to both; 


or by the Law of Nature as it is not Naked, 


but Cloath'd, as it were, with many Po- 
ſitive Additions, So that it is no eaſy mat- 
ter to diſtinguiſh what thoſe Nations admit 


for Natural Law, and what for Poſitive and 


Civil. We may add to this Conſide ration, 


() Pyrrbon. Hypotheſ. I. 3.c. 24. (b) Ibid. Chap. 25 
Degree of Looſack 4 


Zeno 's Speech as there repreſented, reacherh the higheſt 


and Impudence. (c) Add. Diog. Laert. in Pyrrbo. I 9. (d) Tuſc. Nut. I. 5. c. 27. (e) Epilt. 3. 


(ft) Philo Judæus de Temulentia, p. 208, 209. Ed. Genev. And theſe things may give us warning not eaſily to credit 
Zhoſe Uncertainties, which being diffus d through almoſt the whole World, have thrown both Greeks and Barbarians into Com- 
mon Errors of Judgment. I mean thoſe early Inſtitutions , thoſe National Cuſtoms , thoſe Ancient Laws, trough the wh 


Summ of which we cannot find one in which all agree; but ig ev 


Country, People, City, Street and even in every Houl?, 


the Men, at leaſt , differ from the Women , and the Children from both. And indeed I do not wond.r , that a confus d and 
miſcellaneous Rabble , meer Slaves to Laws and Cuſtoms , however intraduc'd, inur'd from the Craale to yield Obedience t0 
en no leſs than to Maſters or Tyrants, and having their Mind com d and broken by Severity and Blows, and not able bo 
«/pire te any Great and Manly Attainments, ſhould believe the Traditions they receiv'd from their Anceſtor:, and letting their 


-a/ons lie without Uſe or Exerciſe, affirm things or 


deny them unexarin'd and wnobſerv'd. Bat I cannot forbear wondring 


a: the Philoſophers; wha, whilſt the greateſt part of them pretend to hunt for the real Truth and Certainty of things, divi- 


every Matter, Great or Small, ever with Difference, ad 


ing themſelves into ſo many Troops and Orders, 
aten with Contradiction.. Add Montaigne's 2 I. 1. c. 22. & Charren of Wiſdem, I. 2. c. 8. . 4. 7 
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that meer Uſe and Cuſtom when it hath born 
a long and an unqueſtion'd Sway, frequently 
puts on the Face and Semblance of Natural 
Reaſon. Tit manife ft, ſays Agaihias (a), 
hat whatever Law or [nſi:tution bath obtain d 
;hro' a long Courſe of time amongſt many People, 
they 2 cry it up for moſt excellent and 
moi? equitable ; and if any thing be attempted 
contrary to it, this they rejedt as ridiculous, and 
unworthy of all Credit and Allowance. We 
have a famous Example to this purpoſe in 
Herodotus (b). Darias, for Experiment's 
{ake, pat the queſtion to the Greeks who were 
under his Command, what Summ of Money he 
ſhould give them, to feed on the Bodies of their 
prawn. Parents, after the manner of the Ju. 
dians. Upon their refuſal to comply on any 
Conſiderations ; he ask'd ſome of the Indians, 
what they'd take to burn their dead Parents 
after the Greczans Faſhion, and not to eat them. 
But they ſetting up a General Outcry, defir'd 
the King to have better thoughts of them. Be- 
ſides, to have been inur'd to any Opinion from 
ones Infancy, is ſo forcible a Prepoſſeſſion, that 
altho' the Opinion be falſe, yet it ſcarce enters 
into any Perſon's Head to queſtion it; at leaſt 
it paſſes with an uncontroll d Currency amongſt 
Men of vulgar Parts and Capacities (c). To 
the greateſt part of Mankind we may apply 
Sextus Empiricas's Saying, they follow the uſu- 
al ways of Life, without thought or reflection (4). 
And Euripides's Obſervation 1s no leſs true, 
that the Traditions which we receiv'd from our 
Parents, and which are grown up with us, 10 
Reaſon can confute, no firength of Wiſdom can 
over. rule (e). To the ſame Head we may re- 
fer that Text of the Apoſtle, x Corinth. XI. 14. 
and that Remark in Plato in his ſeventh Book 
of Laws, that our uſing one of our hands 
more readily than the other, proceeds purely 
from Cuſtom: In as much as Nature equally 
favours both. Amongſt many People Honour 
and Reſpect are meaſur'd by the length of 
Beards (f); whereas on the contrary, the 
greateſt part of the Americans think it a 
_— | to appear with any Beard 
at all (g). 

But all this while, we do not aſcribe ſo 
much force to Cuſtom, that it ſhould be able 
in ſuch a manner to deprave and ſeduce the 
Judgment of Reaſon, as to render the Truths 
concerning Natural Laws impoſſible to be ap- 
prehended (5). 

X This ſtrange diverſity of Laws and Man- 
ners, by which moſt Nations in the World 


contradict each other, hath without douht been 
the occaſion why ſome Men have aſſerted that 
there's no ſuch thing as Natural Law , but 
that all Law firſt aroſe from the Convenience 
and the Profit of Particular States, and 1s in- 
capable of any other Meaſure. Thus Horace 
Serm. I. 1. Sat. 3. v. 98. 111, Cc. 


Utilitas, juſti prope mater & equi. 


Jura inventa meltu injuſti ſate are neceſſe eſt, 


Tempora ſi faſtoſq; velis evolvere mundi. 
Nec Natura poteſt juſto ſecernere inig uum, 
Dividit ut bona dtver ſis, fugie nda petenats. 


Of Mother Profit, Juſt and Right were born, 


Turn o'er the Muſty Annals of Mankind, 

And you'll confeſs that Laws were firſt enjoin'd, 
Thro' fear of Wrong: Meer Nature never knew, 
Or Good, or Bad to ſhun, or to purſue. 


Ovid Ep. Herozwd. 4. v. 131, Oc. makes bis 
Phedra declare her Mind to the fame pur; ofe 


Ida vetus prietas &vo moritura futuro, 
Ruſtica Saturno regna tenente fuit, 
Jupiter eſſe pium flatuit quodcungue juvaret. 


That Thread-bare Virtue only held its Sway, 
Whilſt heavy Saturn rul'd the Sons of Clay. 
Jove broke the dull Reſtraint ; by Jove's Decree 
Profit is made the Teſt of Piety. 


Photinus's wicked Counſel in Lacan B. VIII. 
v. 488. Et ſeg. proceeds on the ſame Prin- 
ciples. 


— Sidera terra 

Ut diſtant, & flamma mari; ſic utile recto. 
Sceptrorum vis rota perit, ſi pendere juſta 
Tncipit ; everiitq; arces reſpeftus honeſti. 
Libertas ſcelerum et quæ regna inviſa tuetur. 


As Fire from Water, as each Heavenly Light 
From Earth, ſo Preſit ſtands remov'd from Rig be. 
If nice regards to Faith and Truth are ſhown, 
YourScepter dr you unhinge your Throne. 
The way to fix all hated Reigns has been 

To grant a General Liberty of Sin. 


Ariſizppus too, and Pyrrio in Diogenes Laer- 
tius (1), deliver themſelves very grolly con. 
cerning the Origin of Juſt and Unjuſt. But 


(a) L. 2. c. 10. (b) Thalia. p. 112, Gr. Ed. H. Steph. 


(e) Ariſtor. Problem. Se&. 18. qu. 6. Thoſe things whic 


Men have at firft made choice of , and to which they have been accuſtom'd, in theſe they are not able to judge for the better. 


For their Mind is already corrupted by evil Prejudices and Prepoſſeſſion. 
% and reftrain'd in their Notions , before they are capable 22 
'beir Age either following the Opinions of ſome Friends, or taken with the Speech of the fir Maſter they have heard, they give 

eir Verdict on Points which they do wot in the leaſt underfland, and being carried with the Violence ( as it were) of # 


th 


Cicero. Queſt. I. 4. Tuſc. c. 3. Some Perſons are 


judging what is beſt, and afterwards , in the weakeſt part of 
o 


lemprſt, to ſome particular Doctrine or Sec, they cleave to it as if they were hugging 4 Rock to ſave their Lives. And a 
little after, I know not how it comes to paſs , that moſt Men had rather continue in 4 Miſtake, and quarrel and fight in de- 
fence of an Opinion which they have once low'd and embrac'd, than to examine without Obſtinacy or Partiality, what is de- 
liver d with moſt Agreement on all ſides. Add. Mich. Montaigne 3. Eff. I. 1. c. 22. Philo Jud. de Alrahame p. 294. B. Ed. 


Genev. Inveterate Cuſtom uſually bears at much force as Nature it ſelf. 


(d) Pyrrhon. Hypeth. I. 3. c. 24. (e) In 


Pacehis. v. 201. &c. (f) Vid. Arrian. Epifee. J. 1.c. 16. (g) Vid. Rochefort. of Aill,p.2.c.8.1.6. & c. 9. 


(h) Add Selden de J. N. & C. 


Heb rat. I. 1. c. 6. (1) Sce B. II. and B. 


of 
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fication of ſomewhat, that 
from Honeſly ; ſo as to make ſomething Hone ft, 
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of all the Ancients none diſputed this Point fo 
largely, as Carneades is {aid to have done. His 
Arguments as Lactantius (a) hath contracted 
them, are to this effect. That Men firſt in- 
ſtituted Laws to ſecure and to promote their 
own Advantage; whence they came to be ſo 
various according to different Manners, and 
different Times; but that there was no ſuch 
thing as Natural Law in the World. That 
Mankind and all other Animate Beings , are 
by the Guidance of Nature carried on to the 
purſuit of their own Profit; and that conſe- 
quently there can be N or if there be, 
that it muſt be the higheſt Folly, in as much 
as it would make a Man injure himſelf, by con- 
ſulting the Con veniences of others. That all 
Nations famous for Empire and Command, and 
the Ro themſelves who then reign'd 
Maſters of the World, if they would be juſt, 
that is, if they would reſtore every one his 
own, mult return to their Ancient Cottages, 
and to their Primitive Poverty (5). In = rk 
ing up theſe Objections, it will not be amiſs 
to begin with Tally Remark in his Second 
Book of Offices, c. 3. Profitable ( ſays he 
is a Word which by the Corruption of Time 
and Cuſtom is perverted mſenſibly to the Signi- 
may be ſeparated 


which is not Profitable, and ſomething Profitable 
without being Honeſt An Error of the mot 
pernicious Conſequence to the Life of Man. On 
which account in his third Book of the ſame 
excellent Work, c. 3. he tells us, that Socrates 
und to curſe the Authors who firfl drvided theſe 
Names in Notion and Opinion, which were in 
Nature ſo inſeparably united. For thoſe Maſters 
of Falſe Politicks cheated the heedleſs Vulgar 
with the Ambiguous Term of Profit ; which is 
of two kinds, as it is rated by two different 
Principles. One ſort of Profit, is that which 
appears ſuch to the deprav'd Judgment of ill 
compos d Affections; theſe being mov d chiefly 
by preſent and tranſitory Advantages, and very 
little ſollicitous about — Concerns. The 
other and the true Profit is adjudg'd fo by 
ſound Reaſon , which doth not only con- 
ſider things at hand, but weighs and examines 
the Effects and Conſequences which they are 
likely to produce. Which therefore muſt pro- 
nounce that alone to be truly profitable, which 
is univerſally ſuch, and which gives Aſſur- 
ance of Conſtancy and Duration (c) but can 
never judge it a deſirable thing, to enjoy a 
Momentary M „ drawing after it a 
Train of endleſs Miſchiefs. Tis a moſt un- 
happy and a moſt dangerous Pleaſure, in the 
heat of a Fever to relieve our ſelves with cold 
Water, which will be ſure afterwards to re- 
double our Tortures. Actions perform'd in 
Conformity to the Law of Nature have a 
double Excellency, not being only Foneft , 
that is conducive to the Preſervation and to 


the Increaſe of the Honour and the Good Cre. 
dit of Men; but likewiſe Qeful and Profitable, 
promoting their Intereſt and Advantage, and 
contributing largely to their Happineſs. And 
this latter Quality is fo far from being an un. 
worthy Attribute of Virtue, that even in 
Holy Scripture (1), Godlineſs is ſaid to be 
Profitable to all, haumg both the Promiſes of 
this Life, and of that which is to come. On 
the other hand, thoſe Actions which contradict 
the Law of Nature, are always baſe and D/. 
honeſt, and tho' they now and then bear ſome 
Appearance of Profit and of Pleaſure, yet theſe 
Charms are quickly over and never fail of be. 
ing attended with a more conſiderable Crowd 
of Evils and Misfortunes (4). Tully in his 
firſt Book of Offices, Chap. 4. talks admirably 


for our preſent Buſineſs. Fetwixt a Man and 


a Brute, ſays he, there ig emmently this differ. 
ence ; the one is carried on by Senſe, and to that 
only which is preſent, with little or no regard to 
qawhat is either paſt or to come: Whereas the 
other by the Benefit of Reaſon ſees the Conſe. 


quences of things ; their Riſe and their Progreſs, 


and couples together Cauſes and Fjffetts ; com- 
pares Reſemblances of Actions and Events ; 
tacks the preſent to the future; and ſo 
taking in his whole Life at a view, he pre- 
pares all things neceſſary for the Uſe and Com- 
fort of it. Therefore tis ſo far from being 
true, that Civil Laws were firſt inſtituted for 
the ſake of this Momentary and Baſtard Pro- 
fic, that it appears to have been their chief 
end and deſign, to hinder Men from ſquaring 
their Actions by ſo falſe a Meaſure. For 
ſhould any one reſolve to direct all his Proceed- 
ings to his own Private Advantage, without 
any regard to the reſt of Mankind; fince all 
other Men might as well take the ſame Courſe, 
there could not bur ariſe the deepeſt Confuſion, 
and a kind of War of All againſt All, a State 
the moſt Unprofitable, and the moſt Incon- 
venient in the World. On the contrary it is 
very manifeſt, that he who by obſerving the 
Law of Nature endeavours to win the At- 
fections and the good Grace of others, may con- 
ceive much ſurer hopes of Profit attainable by 
their Aſſiſtance, than he, who truſting to his 
own ſingle Power, takes the Liberty of treat- 
ing others as he liſts (e). Nor is it poſſible 
for Men to frame a Notion of any Profit, which 
will be their own Peculiar, or to which all Men 
will not have as good a Title as themſelves; 
ſince Nature hath never given any Man fo large 
a Privilege, as to let him exerciſe any kind of 
Right againſt others, the uſe of which they are 
not allow'd to turn again upon m. Therefore 
tis a great Miſtake to fancy it will be Profitable 
to you, to take away either by Fraud or Vio- 
lence what another Man hath acquir'd by his 
Labour (2); fince others have not only the 
Power of reſiſting you, but of taking the ſame 
Freedom with your Goods and Poſſeſſions. 


(a ) Diome Inſtitur I. 5,c. 17, (b) Add. Gror. Prolegom. N. 16, &c. (c ) Marc. Antonin. I. 7. ſ. 74. Theſe 


A-tions are Profitable or Aavantageous which are 


agreeable to Nature, (1) 1 Tim, Chap. IV. v. 3. (d) See Prov. XX. 
17. V. 3, 4. IX. 17, 18. XXI. 6. (e) Add, D. Cumberland. c. 2. . 2. 9. n. 3. (2) See Prov. I. 13, 14, Ce. 
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And you have as little Reaſon to think it will 
prove advantageous to you, to break your 
Faith; ſince your own Example may be made 
uſe of to your own Prejudice (a). Nor ſhould 
any preſume ſo much on his own Strength and 
Power, as to imagine that others will not re- 
pay him with ſuch Uſage as they receive from 
him. For all true Power ariſes from a Con- 
junction with other Men, whom 'tis impoſſible 
to keep together by your ſingle Force. So 
that if that falſe and ſpurious Profit were to 
be the meaſure of all our Proceedings, the 
Life of the ſtouteſt Mortal would be as often 
in danger, as it ſhould ſeem profitable to any 
one to rid him out of the way: And whoever 
took ſuch a Courſe would only ſet a fatal Pat- 
tern, and chalk out tne way to his own De- 
ſtruction. On the whole matter then, not 
Juſtice, but Injuſtice is really the higheſt 
Folly ; which tho' it may ſeem to ſucceed for 
the preſent, yet is neither general nor laſting; 
and tends to the Diſſolution and Deſtruction of 
Human Safety; Men being chiefly guarded 
and fecurd from * by Society and by 
Friendlineſs. Nor will this hold true only of 
particular Men, but likewiſe of whole States 
and Communities; there having never bezn 
any Commonwealth ſo Powerful, or ſo well 
eſtabliſh d, as not ſometimes to ſtand in need 
of their Neighbours Alliſtance ; ſince no ſingle 
Kingdom could long bear up againſt the united 
Forces of a ſtrong Confederacy. 

uinctilian obſerves (b), that an J Ex- 
ample can never be truly aduantageous ; for tho' 
it may give ſome Delight as the Occaſion now 


flands, yet it afterwards draws on us a heavier ff 


Load 1 Miſchiefs. It is impoſſible ( ſays De- 
moſthenes, Olynthiac. 2.) to obtain any firm 
and durable Power, by Injuries, by Perjury, 
and by Lies. Epicurus himſelf in his Notions 
of Juſtice, was very honourable and very fair, 
as Caſ/endus hath givenus this ſhort Repreſen- 
tation of them (c). Jaſtice not only never hurts 
any one, but on the contrary always carries along 


with it ſornething conducing to the Eaſe and 


Tranquillity of the Mind; which it likewiſe far- 


ther ſupports with the hopes of wanting nothing 


that uncorrupted Nature can deſire. A Soul 
where [njuſtice hath taken up its Seat, cannot 
but be in perpetual Diſorder and Confuſion, whilſt 


when it attempts any thing with never ſo much 
Secrecy, yet it bath no Aſ/uranc? that the Fatt 
will always be undiſcover'd (1). And ſince 
Juſtice is deſſgu d for the Promotion of the Cum. 
mon Good, it's plain that nothing can be ju#? 
which doth not tend to the Advantage of whole 
Societies, and of each eMember in particular, 
And becauſe every one by the Guidance of Na- 
ture, deſires ſues what 15 Good for him, 
it is neceſſary, that whatever ts ju? ſhould be 
according to Nature, and ſhould therefore be 
call d Natural. And this Juſtice is nothing elſe 
but the Pledge and Aſſurance of General Profit : 
For while it takes place by the Univerſal Conſent 
of all Parties, there ariſes this Common Ad. 
vantage, that Men ao not mutually give, aud re- 
cerve [njuries, but live in Peace and uictneſs 
together : Which as it i Good and Profit- 
able, ſo doth Nature incite every Man to em- 
brace and to purſue it (d). Though it mult 
be oblerv'd by the way, That what Gaf/endus 
afterwards delivers about a different Profit 
among different Perſons, and about a vari- 
able Juſtice, muſt not be admitted in regard 
to Natural Law, but only to Civil Conſti- 
tutions. 

In ſhort, any is able to judge what a Con- 
tradition it is almoſt to common Senſe, to 
make luch a Profit as is oppoſite to Juſtice, the 
Standard of Acting. The Sophiſt Protagoras 
in Plato, pag. 225. Ed. Franc. Ficin. though a 
Trifler in other Matters, yet had Wit enough 
to {peak ſmartly on this Point. Zn other Ha- 
bits, ſays he. if a Man pretend, for example, 
to be an excellent Piper, when he doth not under- 
and a Note, he either raiſes the Laughter or 


the [naignation of thoſe that hear him; and bis 
Friends admoniſh him of his Madneſi and Vanity. 
But the Caſe is quite otherwiſe in Iujuſtice. 
For ſuppoſe ſome Perſons know another to be 
really Oujuſt, yet ſhould the Man himſelf confeſs 
that he is guilty of that Vice before Strangers, 
they would take it for granted that be was out 


of his Wits; maintaining that ſuch a Wicked. 


neſs 1s never to be diſcover'd, but the contrary 
Virtue always to be pretended to, whether it 
be really practis d or not. Not to counterfeit 
Tuſtice therefore they take to be a Senſcleſs Ex- 
travagance ; ſince whoever makes a contrary 
Frefeſſion deſerves to be driven out of Human 


(a) Iſocrates in Areopagitic. p. 252. They judg'd thoſe who break Faith and Contracts, to injure the Poor more than the 
Rich. The latter, by loſmg their Dependants , could ſuffer only ſome little Damage in their Revenues. The former, if they 
were thrown off by their Patrons, whoſe Support aud Aſſiſtance they continually needed, muſt be reduc d to extreme Indi gens. 
aud Miſery. The ſame Orator (in Grat. d' Pace p.285. Ed. Pariſ.) placeth the chief Strength and Foundation of all 
his Advice to his Country-men in this Principle, that there is more Gain and Profit in a Peaceful Competency, than in 
a needleſs purſuit of Abundance : That Juſtice is much more eligible than Injury, and the Care of their own Poſſ. ſions, than the 
Deſire of other Men's. Which Aſſertion he afterwards proves at large, and which is much more to the preſent Pur- 


poſe than that above-mention'd by our Author. 
Ciceron. de Fin. Bonorum & Malorum, B. 1. c. 16. 


(1) Lucret. I. 5. 1151, &c. 
Circumretit enim vis atque injuria quemque, 
Atque unde exorta ft ad 5 revertit, 
Nec facile eft placidam ac pacatam ducere vitam, 
Nui vielat fad is communis faders pacis. 


) Declam. 255. (e) HN em. Part. 3. c. 24, & 25. 4 


Becauſe diffuſive Wrong can ſpread o er all, 
No Stare's ſecure ; nay, oft the Wrongs recoil 
With double Force on the Contriver's Fall. 

Nor can thoſe Men expect to live at Eaſe, 


Who violate the Common Bonds of Peace. 
Mr. Cree:c5, 


(d) Dieger. Sicul. 1. 25. Eclog. 1. Epicurus in the Buok which he calls Settled Notions, affirms that 4 Life lcd according 


ro Juſtice is free from all Trouble and Biſguiet; but that * was full of Diſturbanct and D ſquict 


Converſe 
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Converſe and Society. No Man is ſo bad (ſays 
Quin&7ilian (a)] as that he deſires to ſeem Bad. 
And almoſt every Body ſpeaks more honeſtly 
than he either thinks or acts. 

But the Divine Providence hath ſufficiently 
contuted this pernicious Opinion, by makin 
its boldeſt Patrons and Aſſertors feel the fatal 
Conſequences of it. To give an Inſtance or 
two. Lyſander, that crafty Deſigner, who 
© manag'd molt Affairs by Cheats and Shuffles, 
© who plac'd all Right in Profit, who affirm'd 
Truth and Lyes to be indifferent things, and 
either to be moſt valuable as it was molt ad- 
© yantageous ; who braggd that Men were to 
© be dece1v'd with Oaths as Children with Dice 
© or Bounding Stones; as Plutarch (b) and Po- 
ly.enus (e) give his Character; did he build 
his Fortunes on a firmer Bottom, than if he 
had made Truth and Honeſty the Mark and 
the Standard of his Proceedings (4)? Age/t- 
/aus (1), who at other times and in other 
Speeches, us'd to cry up Juſtice for the Queen 
of Virtues, without which, Valour and Forrt1- 
tude would be of no uſe, yet when Phebidas had 
without Orders poſleſs'd himſelf ot the Fort 
Cadmea, defended that Boldneſs by fuch kind 
of Rhetorick as this: That the Action of Phœ- 
bidas was to be rated and judg'd of according to 
the Benefit and Advantage it brought to the 
State. Smce whatever conduc d to the Publick 
Good of Lacedemon, was 70 be done at a venture; 
whether Men were impouer d by Commiſfun for 
ſuch Performances, or not. But was not this 
very Exploit the occaſion of the Partans miſ- 
carrying in their Deſign of rendring them. 
{clves Maſters of Greece ? 

Xl. Theſe Foundations being ſettled, tis 
ealy to ſolve the Objections of the oppoſite 
Party. *Tis ridiculouſly weak to conclude, 
that ſuppoſing different States to have ſet up 
different Laws upon the account of Profit, 
therefore there can be no Perpetual or Natu- 
ral Law. For all Civil Laws do either pre- 
ſuppote or include the chief Heads of the Law 
of Nature, thoſe by which the Safety of Man- 
kind is ſecur'd: neither are theſe in the leaſt 
1njur'd or impair'd by the particular Ordinan- 
ces, which each Commonwealth finds a ne- 
cellity of ſuperadding, ior its ſeparate Intereſt 
and Bencfit. Penal Laws, or Santt:ons, we 


acknowledge to have been inſtituted out of 


fear of Juſlice; or to reſtrain the Wickedneſs 
of Men, when the bare Dictates of Natural 
Law were found inſufficient for that purpoſe. 
When Horace denies that Nature is able to 
diſtinguiſh berwixt Right and Wrong; we 
agree with him, if he means only that Nature 
which Man bears in common with Brutes ; 
whereby Brutes themſelves through the In- 
formation of their Senſes do perceive, what 
is agreeable to their Body and what not ; 
without the lealt Apprehenſion of Honeſty or 
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of Diſhoneſty. But if he means the Rational 
Nature we deny the Poſition, as abſolutely 
falſe. As for Carneades his Argument, that 
if the Romans would be fuft, that is, if they 
would reſtore every one his own, they muſt re. 
turn to their primitive Cottages; and that there. 
fore Fuſtice is Folly; in vulgar eſteem this 
may bear ſome Semblance of a plauſible 
Truth; but to thoſe who look farther into it, 
it will appear exceeding empty and trifling. 
For fince whatever Right we aſſume upon 
others, they may in like manner uſe againſt 
us; it can by no means be Profitable for us by 
injuriouſly ſeizing on other Mens Goods, to 
invite them to make Repriſals on our own, 
And in itating the Nature and the Definition 
of Profit, we are not to conſider, what ſeems 
advantageous to ſuch or ſuch a Man at.ſuch a 

articular time, to the Prejudice of others; 
— what is of univerſal and perpetual Benefit 
and Expediency. Thus for inſtance, let us 
ſuppoſe an Officer to have rais'd a valt Eſtate 
by robbing the Publick Treaſury: ſuch an 
one certainly imagines it would be Folly in 
him, to make an exact Reſtitution, and fo 
to return to his firſt narrowneſs of Fortune, 
But when the Prince upon convicting him of 
Extortion, hath adjudg'd his Goods to the 
Treaſury, and his Perſon to the Goal or Gal. 
lows, do we then think he took a wiſer Courſe 
to raiſe himſelf in the World, than another 
Perſon who reſts contented with a competent 
Maintenance, innocently acquir'd ? Thus, I 
know not whether it had not been better for 
the Roman People to have fate down with Sa- 
tisfation in the Enjoyment of that moderate 
Wealth which at firſt they got together with. 
out the Expence of their Virtue or Honour; 
than when they had rifled and plunder'd the 
whole World, to turn their Weapons upon 
themſelves, and to expoſe the feeble Carcaſs 
of their Empire to be torn in pieces by the 
Barbarous Nations. Noz do the other Ar. 
guments of Carneades as ſet down by Lachan- 
tits (2), require any long or any laborious 
Reply. For if any think it a piece of Wiſdom 
in the Seller of a Houſe, to diſſemble its be- 
ing infected with the Plague, certainly it muſt 
be own'd for Wiſdom in the Buyer, if he 
either give falſe Money for his falſe Goods, 
or to puniſh the Author of the Cheat by the 
ſevereſt Methods. Laſtly, as for thoſe Cafes, 
whether it be fair in a Shipwrack ſor a ſtronger 
Man to force a Plank from the Arms ot a 
Weaker, or in a Flight for a ſound Man to 
diſpoſſeſs a wounded Souldier of his Horſe, 
preferring his own Freſervation to the Safety 
of his Fellow, we ſhall hereafter find occaſion 
to diſcuſs and to determine them (3). It 
will be ſufficient for the preſent to make this 
ſhort Remark, that Actions done upon ex- 
treme Necellity, and out of Conlternation of 


— 
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(a) Inſitur.1. 3. c. 8. Ed. Lugd. Bat p 251. (00 Plutarch. Apothegm. Lacon. p. 229. Ed. Mech. (c) Stratag. 
1 (d) Vid. Cornel. Nep. Lyſand. (1) See Pluarch. in Ageſil. p. 608. (2) Div. Inftitur. I. 5. c. 7. 


(3) See Chap. VI. of this Book. 
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Mind ariſing from Imminent Danger, and 
which do therefore meet rather with Excuſe, 
than with Approbation ; ought by no means 
to be eſtabliſh'd for common Rules of Proceed- 
ing (4). 

9601 The Author of the Treatiſe De Prin- 
cipiis ju$ti & decori, in ſearching after the 
right Notion of the Law of Nature, follows 
this Method. Ia the firſt place he lays down 


this Confeſs'd Principle, hat there 1s a God, 


and that He created the World in Wiſdom ; 
which no Man in his Senſes will diſpute. 
He adds, that God hath declar'd His Reſolution 
of exerciſing the Virtues of Truth and Juſtice in 
His Government of the World (b). But here, 
belides that 1t ſcarce ſeems right to conceive 
the Divine Juſtice or Truth after the manner 
of Virtues; it is ſufficiently manifeſt, that the 
Diſpoſition or the Inclination to Juſtice which 


we attribute to God, is very. different from 


that which Men are to exerciſe towards one 
another : In as much as the former denotes 
that Method by which an infinitely Great and 
Good Creator is pleas'd to govern His Intelli- 
gent Creatures; whereas the latter obtains 
only amongſt Perſons by Nature equal, and 
ſubject all alike to a Common and a Supreme 
Lord. Neither can it be at all made out that 
Divine and Human Juſtice are capable of the 
ſame Meaſure, from this Argument, that in 
Holy Scripture, we are frequently referr'd to 
the Example of God (c): For in thoſe Paſſa- 
ges the Holy Spirit is pleas d to follow the 
uſual way of Reaſoning from a Greater to a 
Leſs. But from theſe Principles the ſaid Au- 
thor pag. 9, 10. concludes, that in the Creation 
of the World God propos d to Himſelf ſome End. 
That He hath appointed Means ſufficient for the 
obtaining that End. That a Man ſhall certainly 
be puniſh'd, if he deviates from that Order which 
God would have us obſerve, in the Proſecution o 
the End propos d by Him to Himſelf, and to Man- 
kind. And on the contrary, ſhall certainly be 
rewarded, if he direct his Life according to the 
Order preſcrib'd | - hrs Creator. In fine, that 
the Juſtice of God implies nothing elſe, but His 
lawful Diitribution of Rewards and Puniſh- 
ments. In regard to this Doctrine, I queſtion 
whether it can be ſaid with any tolerable 
Senſe, that God hath conſtituted any End, 
common to Man with Himſelf; or that the 
Order preſcrib'd by Him to Man, that is, the 
Obſervation of the Law of Nature doth pro- 
duce the End for which God created the 
World. Nor can the Crudeneſs of the follow- 
ing Aphoriſm paſs with ordinary Digeſtions : 
That the Natural Neceſſity which is in God 
doth lay on Men a Neceſfuty of purſuing Virtue, 
and of flying Vice. Yer tuppoſe we thould be 
brought to grant all this, and then ſhould 
guide our Search after the Law of Nature by 


— —— —— 


ſome ſuch general Maxim and Rule, #hatever 
things are by Nature ſe wiſpes'd, as to hinder 
the End which God propos d in the Creation of 
the World ; all theſe things are prohibited by the 
Law of Nature : But whatever Ibings are fo 
naturally order d, that the End before-mention'd 
cannot be obtain'd without them, thoſe are cer- 
tainly enjoin'd or commanded by the ſame Lau 
We ſhall ſtill be at a loſs to underſtand what 
neceſſary Relation every particular Precept of 
the Law of Nature bears to that End; whil(t 
the End it ſelf is not perfectly diſcover'd by 
us. Thus, for Example, there would be need 
of a Train of Deductions, to make me appre- 
hend, that the End for which the World was 
created cannot be attain'd without honouring 
one's Parents, or that Theft is repugnant to 
the ſaid End. Tis meer trifling therefore to 
ſtick upon ſuch General Terms, without call- 
ing in the Aſſiſtance of nearer and more di- 
ſtinct Principles. And the Foundation of the 
Law of Nature mult be always left in the dark 
by him, who can make no farther Progreſs in 
the Queition, than to tire us with ſuch Repe- 
titions, that fence the World was made in 
Wiſdom and Order; and ſince + Man hath his 
part afſign'd him in the Univerſal Harmony ; 
therefore that Order ought neceſſarily to point out 
to every Man his Duty, in every Action or Pro- 
ceeding. 

XIII. Thus far moſt are agreed, that the 
Law of Nature 1s to be drawn from Man's 
Reaſon; flowing from the true Current of that 
Faculty, when unperverted (4). On which 
account the Holy Scriptures declare it to be 
written 1n the Hearts of Men (1). This we 
judge to be a moſt manifeſt Truth, that al- 
though the ſacred Writings do throw in a 
more enlarged Light to direct us in the clear- 
eſt View of Nature's Law : Yet the ſame Law 


may without that extraordinary Aſſiſtance be 


found out and ſolidly demonſtrated, by the 
bare force of Reaſon, ſuch as God ficlt im- 
planted and ſtill preſerves in Mankind. Yet 
here we by no means think it Neceflary to 
maintain, that the General Principles of Na- 
tural Law, are /znate, or imprinted as it were 
upon Men's Minds from their very Birth, in 
the manner of diſtinct and actual Propolitions ; 
ſo as to be readily expreſs'd and utter'd by 
them, as ſoon as they arrive at the uſe of 
Speech, without farther Inſtruction or Medi- 


tation. For that theſe Native Ideas or Ori- 


ginal Characters are no better than unwar- 
rantable Fictions (2), any one may diſcover, 
who will be ſo curious as to obſerve nicely the 
Steps by which Children make their Progreſs 
in Knowledge, clearing themſelves by little 
and little from the Ignorance of their Infant 
State. Nor is it a Conſideration of little 
Weight in this point, that the Holy Scriptures 


(a) Add. Yelthuyſen. de Principiis Tui 
Malt. V. 44, 45. XVIII. 33. 


anding treats of this at large. 


& Decori. p. 114, Cc. (b) Pſalm XCVI. v. ult. (c) Luke VI. 36. 


(d) Dio Chryſoff. Orat. 10. de Servis, p. 150. Ed. Morel, Being endued with a Soul, 
o may know from your ſelf, what and how you ought to at. 


Apology , kae, and in his Specim. Controverf. c. 4. C. 23. Mr. Lock in his Firſt Bock of Human Unde:- 


(1 ) Romans II. 15. . (2) Sce our Author in his 
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frequently deſcribe Infancy and Childhood, 
by the Ignorance, and Riper Age by the 
Knowledge of Right and Wrong (a). Dr. 
Cumberland muſt be our Guide and Maſter in 
theſe Diſquiſitions, who hath molt clearly 
demonſtrated (5), that although we reject 
the Notion of thoſe Innate Propoſitions, yet 
the Knowledge of the Law of Nature is truly 
and really imprinted on Human Minds by 
God, as he is the firſt Mover and Director of 
them: Whence likewiſe any one may readily 
diſcover that 'tis his Will and Command, we 
ſhould a& according to that Law. That 
Phraſe in Romans Il. 15. which is urg'd fo 
hardly by ſome Authors is certaigly Figura- 
tive (1), and implies no more than a clear 
and certain Knowledge treaſur'd up in the 
Memory; of which the Perfons ſpoken of are 
convicted in their own Conſciences, by what 
means ſoever thoſe Notions firſt enter d into 
their Thoughts. Thus too thoſe Sins which 
in Jeremiah XVII. 1. are ſaid to be engraver 
on the Tables of the Heart, in as much as 
they were actual Tranſgreſſions, could not be 
diſcover'd at the Nativity of the Offenders (c). 
That Readineſs which we ſee in Children and 
in the Ignorant Multitude, to diſtinguiſh 
Right from Wrong, is owing 1n a great Mea- 
ſure to Exerciſe and Uſe; whillt from their 
early Years and the firſt opening of the Rea- 
ſon, they obſerve Good Things to be approv'd 
of, and Evil Things to be exploded; the for- 
mer to be attended with Praiſe, the latter with 
Puniſhment (2). Their Minds are fo fix'd 
and diſpos'd by daily Practice, and by the 
whole Series of common Life, that few of 
them ſo much as doubt whether they may not 
proceed by other Methods. Whoever con- 
ſiders this matter accurately will diſcover that 
'tis very hard to give a Reaſon for many 
Practices, which yet the common People un- 
dertake without Scruple or Heſitation. To 
borrow an Inſtance from a late Author (4), 
F a Man be found Commutting a Robbery, the 
Multitude preſently join Flands and Mmad's 10 
purſue and to ſei ge the Thief : But if upon a 
nth one Man hath 75 4 2 every mo 
wiſhes he may get off ſafe; at leaft no Boay wil. 
lingly 77 1 24 of him. Th 9252 on 
of ſuch a Difference the Vulgar underſtand 
not, which is this; Every one is more in danger 
from a Thief, who deſigns to plunder whereever 
be can meet with Booty ; than from an Actor of 
Man. laughter, who intends Miſchief to none but 
to the Perſon who gave him Provocation. There- 
fore when we acknowledge the Law of Nature 
to be the Dictate of Right Reaſon, our Senſe 
and Meaning 1s this, that the Underſtanding of 
Man 1s endued with ſuch a Power, as to be able 
irom the Contemplation of Human Condition, 


to diſcover a Neceſſity of living agreeably to 


this Law; as likewiſe to find out ſome Prin- 


ciple, by which the Precepts of it may be 
clearly and ſolidly demonſtrated (e). Nor is it 
any Rub or Prejudice to this Doctrine, that the 
artificial Method of demonſtrating theſe Na. 
tural Precepts, is not known or apprehended 
by all Men; and that moſt Perſons both learn 
and obſerve the Law of Nature by Cuſtom, 
and by the common Courſe and Tenour of 
living. For we ſee every day the common 
Mechanicks and Artificers performing many 
things, either by Imitation, or by the com. 
pendious Direction of Inſtruments, the Proof 
of which they do not in the leaſt underſtand: 
And yet this doth not hinder ſuch Operations 
from being truly Mathematical, or from being 
founded on ſolid Principles of Reaſon. Hence 
it likewiſe appears what Rule we are to mea- 
ſure our Reaſon by, in judging of its Fitneſs 
for the Diſcovery of Natural Law: or whence 
we may be aſſur d whether ſuch a Dictate pro- 
ceeds from Right, or from deprav'd Rea- 
ſon. The Dictates of Right Reaſon are true 
Principles, which agree with the Nature of 
things well obſerv'd and examin'd; and which 
are deduc'd from other true and firſt Principles, 
by the Rules of Good Conſequence. On the 
contrary, thoſe are Dictates of deprav'd Rea. 
jon, in which a Man either Jays down falſe 
Principles, or by a wrong Method deduces 
falſe Concluſions. For at the ſame time as 
we affirm the Law of Nature to be imprinted 
on us by the Nature of things, we imply that 
it 15 moſt true and infallible : Since Nature 
preſents us with m_—— but what really ex- 
iſts, and produces no Effect that can be charg'd 
with Falſhood: All Falſity ariſing from the 
Miſtakes of Men, whilſt they either divide 
ſuch Notions as naturally cleave together, or 
join ſuch together as Nature hath ſeparated 
and plac'd at a diſtance (. And this Courſe 
of Judging being duly follow'd, we need not 
fear that any one ſhall be able to foiſt upon 
ns for Natural Law, either the frantick No- 
tions of his ill purg'd Brain, or the irregular 
Defires of his miſguided Mind. For tis in 
vain for that Man to make his Appeal to Rea- 
ſon, who cannot demonſtrate his Aſſertions 
from Principles of unqueſtion'd Truth, and 
ſuch as agree with the Nature of things; in 
as much as all Truth and all Rectitude confilts 
in the Agreement of Conceptions and of Pro- 
poſitions with the things themſelves, which 
they are intended to expreſs. And he who 
hath not Parts enough to frame and unite the 
Chain of a Demonſtration, muſt ſupply that 
defect by an exceeding Stock of Impudence, 
if he deſires any regard ſhould be had to his 
vain Con jectures, when they run aſtray from 
the receiv'd Opinions of Mankind. More- 
over, it is manifeſt to all thoſe who under- 
ſtand the force and the manner of Demonſtra- 
tions, that there is not only a Neceſſity that 
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(a) Vid. 1 W. 27. Dexter. L 29. Na VI. 14, 15, 16. (b) Proegem c 3.7, . (1) See Gretias in his 


Notes upon this Paſſage, and Le Clerk's Ars Critica p. 194, Cc. Tom. 1. 2d 


dit. (e) Add. Luke II. 51. Proverts 


VII. 3. (2) See Lock of Human Underſtanding, J. 2. c. 28. f. 10, 11, 12. (d) De Principiis Tuiti & Decori, p. Sl. 


(e) Add. D. Cumberland. de L. N. C. 4. f. 3. (f) Hem c. 8. ſ. 1. 
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the Principles made uſe of be true, and the 
fielt or higheſt that we can aſcend to, but 
likewiſe that they be proper, and peculiar to 
the Queſtion in Debate, and ſo very clear, 
that the Mind apprehending by their Means 
the Cauſe of the thing aſſerted, may reſt ſa- 
tisfied, and neither delire nor want any far- 
ther Proof. Now againſt this Rule of finding 
out the Dictates of Right Reaſon, thoſe Au- 
thors have not only tranſgreſs'd, whoſe Foun- 
dations of Natural Law we have already ex- 
amin'd : But thoſe too, who think it ſufficient 
to build that Law on ſo {lender a Bottom as this, 
that Natural HoneFty conſiits in the Agreement 
of Reaſon and Appetite ; the Rule of which 
Honeſly is the Extellency and the Dignity of Hu. 
man Nature, and that moſt Noble End, for which 
Yrovidence ſeems to have given us the Dominion 
aud the Poſſeſſion of the World. For though 
we could argue never fo fairly, this Action is 
ſuitable to the Excellency and the Dignity of 
Man, and therefore honeſt and to be per- 
torm'd; yet this doth not furniſh us with 
any clear and certain Knowledge, in which 
our Minds may reſt ſafely without farther 
Enquiry : But the Queſtion {till remains in 
what that Excellency conſiſts, and by Virtue 
of what Chuſe it comes to agree to Mankind. 
Thus if one ſhould ſay to a Clergy-man, it 
doth not become you to frequent Taverns and 
Houſes of Debauchery, becauſe ſuch Courſes 
are repugnant to the Dignity of the Sacerdotal 
Office; he ſays nothing but Truth, in all 
this, but he doth not alledge the laſt and the 
ſtrongeſt Reaſon, ſo as to ſet the Matter be- 
yond Doubt and A (a). ; 
Although, as hath been already obſerv'd, 
it is not in the Power of every Man, to de- 
duce the Law of Nature artificially from its 
Principle: yet that it may be properly ſaid to 
be knoum to all Men enjoying the uſe of their 
Reaſon, it is ſufficient, if even Perſons of 
tolerable Heads are able to 8 the De- 
monſtration, when propos'd by others, and 
clearly to perceive the Truth of it, by com- 
paring it with their own Natural Condition. 
As for the loweſt degree of Mortals, who are 
acquainted with the Law of Nature, chief 
by Popular Information and by common Uſe, 
they ought to require no farther Proofs of its 
Certainty, than that firſt the Exerciſe of it is 
maintain'd by their Superiors, by whoſe Au- 
thority they are to be guided; and then ſe- 
condly, that they themſelves cannot find any 


probable Reafons, by which they might either 
confute or weaken its Force; and laſtly, be- 
cauſe they are every day ſenſible of its Ule- 
fulneſs , and of the Benefits which it confers 
upon Mankind. And upon this account the 
Law of Nature appears to be ſufficiently pro- 
mulgated ; fo that no Perſon of competent 
Years and of ſound Underſtanding, can by any 
means plead invincible Ignorance of ir. 

For the ealy Knowledge of what the Law 
of Nature dictates, Flobbes (b) commends the 
Uſe of this Rule, hen a Man doubts whether 
what he it going 10 do to another be agreeable 1 
the Law of Nature, let him ſuppoſe himſelf in 
the others room. For by this means, when 
Selt-love and the other paſſions, which 
weigh d down one Scale, are taken thence and 
put into the contrary Scale, tis eaſy to gueſs 
which way the Balance will turn. And indeed 
this 1s no other than that Great Rule pre- 
ſcrib'd by our Saviour himſelf (c), of Doing 
to Men as wwe would be done by. 

Dr. Sbarrocł is of Opinion (4) that this Rule 
is not Univerſal, becauſe if fo, a Judge mult 


needs abſolve the Criminals left to his Sen- 


tence, in as much as he would certainly ſpare 


his own Life, were he in their Place; I muſt 


needs give a Poor Petitioner what Sum ſoever 
he deſires, becauſe I ſhould wiſh to be thus 
dealt with, if I was in His Condition: Or I 
muſt clean my Servant's Shoes, becauſe I re- 
* him to clean mine. But the Rule will 
ill remain unſhaken, if we obſerve, that not 
one Scale only but both are to be conſider d; 
or that I am not only to weigh and examine 
what is agreeable to me, but likewiſe what 
Obligation or Neceſſity lies on the other ber- 
ſon, and what I can demand of him, without 
injuring either of our Duties. Vet we muſt 
confeſs, that this Precept cannot be eſteem d 
a Fundamental Axiom of the Law of Nature; 
ſince it is only a Corollary of that Law which 
obliges us 10 bold all Men equal with cur ſelves ; 
and therefore may be demonſtrated 4 priori. 
XIV: According to our Judgment, there 
ſeems no way ſo directly leading to the Diſ- 
covery of the Lawof Nature, as is the accurate 
Contemplation of our Natural Condition and 
Propenſions. Altho' in this Conſideration re- 
gard muſt be had to fome things which are ex- 
trinſical to a Man, and chiefly to thoſe which 
are likely to promote his Intereſt, or to pro- 
cure his Damage and Inconvenience. For 
whether this Law was impoſed on Man to ad- 


(a) Comp. Rachel. Prolegom. ad Ode. Ciceroms, ſ. 38, &. (b) De Civec. 3. ſ. 26. & Leviath. c. rs. 


(c Matth. VII. 12. Moſchus Idyll. V. v. lt. 


Emigrs Tis iert, is ny einn, grangde. 
Love thoſe who Court, that thoſe you court may love. 
Add. Selden. de J. N. & G. I. 7. c. 12. Ariſtotle (in Diogenes Laertius 1. 5. Segm. 21.) being ask d how we ought co 


behave our ſelves towards our Friends, anſwer'd , as we wiſh they would behave themſelves towards ut. L. 2. t. 2. D. 
quod quis juris in alterum, &C. Senec. de Ira, 1.3. c. 12. Let us ſuppoſe our ſelves in the ſame Circumſtances as the Perſon wit 's 


whom we are an 


Never do to another what you are unwilling to ſu 
the Founder of the Peravian Empire; in 
C. 21, (d) De Officiis C. 2, n. 11. 


ngry : That which now puts us in @ Paſſion, is only the wrong 

willing to SUFFER what we are willing to DO, Tis a Saying of 

er from him. a f 
to the reducing his Subje&s to a Life of Civiliry. De l . own 


inion and Eſtimate of our ſelv:s: We are un- 
wcius ( in Marcinus's Hiſt. Sin. I. 4. c. 25 
The ſame Precept was made uſe of by Duca Manco Capar, 


Yance? 
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vance his Happineſs, or to check his Wick- 
edneſs, (which might otherwiſe break out to 
his own Deſtruction) we cannot proceed more 
clearly in gaining a Notion of it, than by ex- 
amining in what Points and Reſpects he hath 
need of Aſſiſtance, and in what he hath oc- 
caſion for Reſtraint and Control. In the firſt 
place then, Man hath this in Common with all 
other Creatures endued with a Senſe of their 
own being, that he loves himſelf as highly as 
is poſlible, that he endeavours by all ways and 
means to ſecure his own Preſervation, to ob- 
tain what appears conducible to his Good, and 
to repel what is in his Judgment Evil (a). And 
this Selt-Love (regularly ſpeaking), is ſo very 
ſtrong as to ſuperſede any Inclination which a 
Man may have for another. Sometimes indeed 
Men ſeem to affect others with a more tender 
Paſlion than themſelves, to be more delighted 
with their Happineſs, and more diſturb'd at 
their Misfortunes than at their own. Thus 
Des Cartes (b) obſer ves, that the Love which 
a Good Parent bears towards his Children is fo 
very pure, as to make him deſire, neither the 
gaining of any thing by them, nor the poſſeſſing 
them in any other manner than he doth at pre- 
ſent, nor the being join d to them by any ſtricter 
Engagements, than thoſe of the preſent Union. 
But conſidering them as his oe r ſelf, he ſceks 
their good equally with his own; or rather 
with greater Care, in as much as he reckons 
himiclt and his Children to make up but one 
entire thing, of which not thinking himſelf 
the better part, he frequently prefers their ad- 
vantage to his own, and is not afraid to ſecure 
their Safety by his own Deſtruction (c). But 
now beſides that, this Love is not always con- 
ſtant there are other Reaſons why Parents 
are ſometimes willing to have the Misfortunes 
of their Children transferr'd on themſelves, 
namely, becauſe they think themſelves more 
able to ſuſtain them; or becauſe they cannot 
but confeſs that Perſons of thoſe tender Years 
are more worthy of Life and of Safety. And 
a reaſon why on the other hand Parents are ſo 
highly ſatisfied and pleas'd with the Succeſs 
and Proſperity of their Off- ſpring, may be, 
becauſe they are ſenſible a great part of the 
Glory will redound to themſelves, for bring- 
ing ſuch excellent and worthy Perſons into 
the World (d). Qui tant: tam genuere Pa- 
rentes (e)? It is likewiſe evident, that many 
Perſons have contentedly ſuffer'd Death for 
other Perſons, whom they either lov'd with 


an entire Affection, or to whom they devoted 
themſelves with an abſolute Service. For 
theſe Men ſancied themſelves to be join'd to 
ſuch Friends or Maſters as leſſer parts of the 
whole, and therefore choſe to be chemſel ves 
deſtroy d for the Preſervation of the greater 
Part (F). Proceprus (g) tells us, that amonglt 
the Eptbalite Funns the more Wealthy Men 
pick out about Twenty, or perhaps more Per. 
ions for their ſpecial Friends; thete are con. 
ſtant Gueſts at their Tables, and have the Uſe 
and Command of all their Riches and Poſſeſ. 
lions, being allow'd a kind of a Common Right 
over all things: And when their Patron hap. 
pens to die, Cuſtom obliges them to be put 
alive with him into his Grave. And that ſuch 
ways of Mens devouing themſelves are ſtill 
practic d in Zapan, we are aſſur'd by the Au- 
thors who deicribe that Country and People 
(4). The Truth is, in the Opinion of ſuch 
Perſons , the Boaſts of Faith and of Affection 
with the Glory thence ariſing, are of more 


Value than all the things in the World belides, 


and are not over- purchas'd at the Expence ot 
Life it ſelf. Some tog being depriv'd of a near 
Friend or of a ſingular Bene factor, do caſt 
away their own Lives only out of Impatience 
and Deſpair, imagining it is impoſſible they 
ſhould be otherwiſe than very miſerable, ha 

ving loſt him on whom alone all their Hopes 
and Fortunes depended. Certain it is, what. 


ever a Man doth for others, he never forgets 


himſelf; and Satan (in Jeb II. 4. ) well ex- 
preſs'd the common Temper and Inclination 
of Mankind, when he ſaid Skin for Skin, and 
all that a Man hath, will he give for bis Life. 
Beſides this Self-love, and this Deſire of 
preſerving himſelf by all Means and Methods, 
there 1s diſcoverable in Man a wonderful Im- 
potency and Natural Indigence; ſo that if we 
ſhould conceive any fingle Perſon quite deſti- 
tute of the Aſſiſtance of others, we ſhould con- 
clude his Life was given him rather for a 
Puniſhment than for a Bleſſing. It is farther 
manifeſt, that, next to the Support and the 
Defence of Heaven, Men draw their chief 
Help and Comfort from one another. For, 
as the Strength of particular Perſons is ſo 
unable to compaſs their Preſervation and their 
Maintenance, that to live happily and con- 
veniently they have continual Occaſion for the 
Works and for the Supplies of their Neigh- 
bours, in as much as their own time as well 
as Power, would fail them to procure the molt 
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(a) Cicero de Fin. I. 3c. 5. So ſoun as any Animal is born it is endear d, and as it were, recommended to it ſelf fur it? 
own Preſoration, and for the loving of its own Condition and of every thing that tends to the preſervation of it : Being at th: 
ſame time made arſe ro Deſtruction, and to all thiugs which ſeem pernicious. Valery, Hacc. I. F. v. 644, 


Ef amor, & cunctis rerum tutela ſuarum. 
By Nature all love and protect their own. 


Add. Diog. Laert, I. 7. in Zen. Marc, Antonin. I. 11. ſ. 8. Epider. Enchirid. c. 38. n. 2. Cic. de Ofi::is 1. 1. c. 4. (b) De 
Paſfonibus. Art. 82. (c) See 2 Sam. XVIII. 33. Earipid. Alceſt. v. 653. uſq; ad 705. (d) See Luke XI. 27. (e) En. 
1.510. On the other ſide, it was a Gallant Saying of Epaminondat, that amongſt all the Good and Fortunate Ac- 
cid ents of his Life, none ſtruck with ſo real a Pleaſure, as that he won the famous Victory at Leucdtra, before he 
had loft either of his Parents. Plutarch. Apothegm. p. 193. Ed. ech. (f) Vid. Carter, de Prion, Art. 83. C.eſar 
de D G 1.3. c. 22. concerning the Soldurii. (g) De Bello Perſ. I. 1 c. 3. (h) Vid. Frowe Cr in Defcripe: 


Japan. c. 7. Of the Ethiopians ſee Diod. Sic. I. 3. c. 7. 
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CHAP. III. Of the Law of Nature in General. 


uſeful and the moſt neceſſary things; So on 
the other hand, particular Men have Con- 
venience of furniſhing others with many 
things which they themſelves do not want, 
and which therefore would turn to no uſe 
or account, unleſs they were thus beſtow'd 
and diſpensd (4). And as Men thus appear 
to be ſo valt a Support and Help to each 
other, ſo may they likewiſe in as eminent a 
manner prove a mutual Plague and Miſchief; 
and they do often actually prove ſo, eit her up- 
on the Inſtigation of Brutiſh Paſſions, or being 
compell'd by the neceſſity of defending them- 
ſelves from the Injuries and the Aſſaults of 
others. The Truth of all which, is clear to 
us from daily Experience, and hath been inſiſted 
on more largely by us in the firſt Chapter of this 
Book (5). But we deſire it ſhould be well ob- 
ſerv'd, that in ſceking out the true Condition 
of Men, we have afhgn'd the firſt Place and 
Influence to Selt-love, not, as if each parti- 
cular Man ought in every reſpect to prefer 
himſelf to all others, or to — all things 
by his own private Advantage, eſtabliſhing his 
ſeparate Intereſt for his chief End and Deſign; 
but becauſe a Man 1s by Nature ſooner ſenſible 
of the Love he bears towards himſelf, than of 
that which he bears towards others, in as much 
as it is natural for him ſooner to perceive his 
' own Exiſtence, than the Exiſtence of others. 
And farther, becaule the Care of me and of my 
Affairs, belongs to no body ſo properly as to 
my ſelf. For altho' I propoſe the Common Good 
for the Mark of acting, yet ſince | likewiſe am 
a part of Mankind, to the Preſervation of 
which ſome Care is due, this Care mult needs 
lie more eſpecially and more forcibly on me my 
ſelf, than on any Perſon elſe in the World. 
XV. Thus much being granted, it is an eaſy 
matter to diſcover the Foundation of Natural 
Law. Man is an Animal extremely deſirous 
of his own Preſervation, of himſelf expos'd 
to many Wants, unable to ſecure his own 
Safety and Maintenance without the Aſſiſt- 
ance of his Fellows, and capable of returning 
the Kindneſs by the furtherance of Mutual 
Good: But then he is often malicious, inſo- 
lent, and eaſily provok'd, and as powerful in 
effecting Miſchief, as he is ready in deſigning 
it. Now that ſuch a Creature may be pre- 
ſerv'd and ſupported, and may enjoy the Good 
things attending his Condition of Life, it is 
necetlary that he be Social, that is, that he 
unite himſelf to thoſe of his own Species, and 
in ſuch a manner regulate his Behaviour to- 
wards them, as that they may have no fair 
reaſon to do him harm, but rather incline to 
promote his Intereſts, and to ſecure his Rights 
and Concerns (c). This then will appear a 
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Fundamental Law of Nature, Every Man 
ought as far as in him lies , to promote and pre- 
ſerve a peaceful Sociableneſs with others, agree- 
able to the main End and Diſpoſition of Fluman 
Race in General. For by Sociableneſs we do 
not here mean a bare Readineſs or Propenſion 
to Join in particular Societies, which may 
poſſibly be form'd on ill Deſigns, and in an ill 
manner ; as the Contederacies of Thieves and 
Robbers; as if it were ſufficient only to join 
our ſelves with others, let our Intentions be 
what they will. But by this Term of Sociable- 
neſs, we would imply ſuch a Diſpoſition of 
one Man towards all others, as ſhall ſuppoſe 
him united to them by Benevolence, by Peace, 
by Charity, and ſo as it were, by a ſilent and 
a ſccret Obligation. It would therefore be a 
Charge moſt notoriouſly falſe, ſhould any in- 
ſinuate, that the Sociableneſs which we eſta- 
bliſh is perfectly indifferent, and hath an equal 
regard to Good Society and to Bad. We ſaid 
it was the Duty of every Man to promote 
and to practiſe Sociableneſs as far as in him 
lies; becauſe, for as much as it is not in our 
Power to oblige all other Men to behave them- 
ſelves 8 us, as they ought; we have 
done our Duty when we have omitted nothing 
which we were able to perform , in moving 
and engaging them to exerciſe the like Soct- 
ableneſs towards us. From all which it fol- 
lows , that, ſince he who obliges us to any 
End, cannot but at the ſame time be ſuppos'd 
to oblige us to thoſe Means which are neceſſary 
to the attainment of that Znd, all Actions 
which nece{/arily conduce to this mutual Sociable- 
neſs , are commanded by the Law of Nature , 
and, all thoſe on the contrary, are forbidden , 
which tend to its Diſturbance, or Diſſolution. 
This Method of diſcovering the Law of Na- 
ture, doth not only appear upon Examination 
to be the moſt plain and eaſy, but it is likewiſe. 
own'd for the moſt proper and genuine way 
by full Conſent of the greateſt part of Learned 


Men. There's no need of heaping up Teſti- 


monies and Authorities, but we may let Seneca 
(d) ſpeak for all the reſt. Hy wha? other 
means (ſavz he) are we preſerd d, but by the 
mutual Aſfiftance of Good turns ? This Commerce 
and [ntercourſe of Kinaneſjes, adds Strength 
and Power to Life, and, in caſe of ſudden A- 
ſaults , puts it mio à better Condition of De- 
fence. Take us all aſunder , and what are we, 
but an eaſy and an unequal Prey to Wild Beaſts. 
Man by Nature is weak on cuery ſide, Society 
fortifies his Infirmity, and arms his Nakeaneſs. 
Thole two Excellencies of Reaſon and of Socie- 
ty render him the mog potent of all Creatures, 
who would otherwiſe be obnoxious to [njaries 
from every thing about him. Thus by the help 


(a) Senec. de Irà, I. 1. c. 5. Men are born to be Helps to each other. Marc, Antonin. I. 2. c. 1. 
Support and Aſſiſtance, and have each of us our proper Office to diſcharge for the General Benefit ; 
ellas, the Teeth, or any Members of the Body. (b) Add. Dr. Cumberland. c. 1.1. 15, 
c. 10. You will ſee clearly that Right deth not depend on Opinion, but on the Eſtabl: [hment 


We are born for Mutual 
as the Feet, the Hands, the 
16. (c) Cicero. de LL. 1. 
of Nature; if you confider the 


neceſſary Union and Alliance of Mankind. Tamblich, Protrepr. c. 20. That Men ſbould live together, and het without Law, 


1 abſurd and im poſſille; for at this rate, Society would be more dangerous and pre) udicial to them, 
ratcly aud ſingly, without any Communication. (d) De Beuef 1. IV. c. 18. 


than if they dwelt ſ-pa- 
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of Union he commands the World, who, if divided 
would ſcarce be a Match for any lwving Rival. And 
it ts Society alone, which gives him his Soverei 
Sway over the Inferior Creation. Ibis was t 
thing which firſt reſtrain d the Violence of Diſ- 
eaſes, which lent Crutches and Supports to 
Old Age, and adminiſtred Conſolation 10 Grief. 


' Take away this, and you cut aſunder the Band 


of Union, the Vital String of Mankind (a). 
There are other leſs Principal Cauſes, or 
rather Arguments of a Sociable Nature in Men. 
For Example, becauſe nothing is more ſad and 
diſagreeable, than perpetual Solitude (5): 
Becauſe , otherwiſe we ſhould have no uſe of 
our Tongue, that moſt Noble Inſtrument, by 
the help of which Mankind have this Advan- 
tageaboveall living things, that they are able to 
expreſs their inward Sentiments 1n articulate 
Sounds (c): Becauſe every Good and Excellent 
Perſon is deſirous of ſhowing his Worthy 
Deeds amongſt others. Amongſt theſe Secon- 
dary Reaſons of Sociality, is that which Tu. 
takes notice of in his ficlt Book of Offices, c. 44. 
There are ſome People, ſays he, that fancy all 
Leagues and Aſſociations amongſt Men, 10 ariſe 


from the need that one Man hath for another, 


toward ble of our Natural and Com- 
mon Neceſfuties : Becauſe ( lay they) F Pro- 
vidence hath deliver d us from this Care of looking 
after Food, and Cloathing, by appointing ſome ex- 
traor dinary way for the Procurement of it : no 
Man of either Brains or Virtue, would ever trou- 
ble his Head about Buſmeſs , but wholly deliver 
himſelf up to the attaining of Wiſdom. But this 
7s a Miſtake ; for even in that condition, a Man 
would fly Solitude , and wiſh for a Companion in 
his very Studies: He would ve willing to Teach 
and to Learn, to Hear and to Speak. He talks to 
the {ame purpoſe in the third Book of that 
Work, c. 5. It is more according to Nature, 
for a Man to undergo all forts of Labours and 
Troubles for the Service and the Conſervation 
(F it were poſſible) of the whole World, after 
the Example of Hercules, whom the Gratitude 
of Men bath plac'd for his Virtue among the 
Code; than to live in Solitude, and not only free 


from Cares, but even wallowing in Pleaſures and 


Plenty , with all the Advantages of Strength 
and Beauty over and above. This it is that 
makes all Great and Glorious Spirits prefer the 


Former kind of Life to the latter. What the 
ſame Author obſerves in his Zelas, is rather 


applicable to Particular Friendſhip than to 
Common Society: Friendſhip firſt aroſe rather 
from Nature than from Weakneſs ; rather from 
the Bent and [uclnation of Mens minds, than 
from the Conſideration of the Profit it would 
Produce. 


We would have it obſerv'd, that the Fun- 
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IIL Of the Law of Nature in ( General. Book II. 


damental Law of Nature eſtabliſh'd by us, doth 
not diſagree with that which Dr. Cumberland 
hath laid down in his Work on that Subject 
(4), concerning the Study and Endeavour 
after the Common Good, and the demonſtrating 
all poſſible Benevolence towards all Men. For 
we, when we maintain that a Man ought 
to be Sociable, do at the ſame time intimate, 
that he ought not to make his own ſeparate 
Good the Mark of his Proceedings, but the 
Benefit of Mankind in Common ; that no Per. 
ſon ſhould purſue his private Advantage , by 
opprefling or by neglecting other Men; and 
that none hath reaſon to hope for Happineſs 
and Succeſs, who either 1njures or deſpiſes 
his Neighbours. 

From this Social Nature of Man, and from 
the Conſideration that every one 1s born nor 
for himſelf alone, but for all Human Kind, 
the Lord Bacon in his Work of the Advance- 
ment of Learning, Book 7. c. 1. deduces ſeveral 
excellent Corollaries; as that an Active Life 
is preferable to a Contemplative one; that the 
Happineſs of Man is to be ſought for in Virtue, 
not in Pleaſure; that the Fear of ſudden and 
unexpected Accidents ought not to deter us, 
either for managing Publick Affairs, or from 
maintaining Society and Commerce with other 
Men: Laſtly, that we ought not to withdraw 
our ſelves from Civil Buſineſs, out of a tender 
and ſcrupulous kind of Humour, or out of an 
Averſion to the uſual Methods of Complaiſ- 
ance. In which place the ſame Noble Author 
farther obſerves, that there never was any 
Philoſophy , Religion , Law, or Diſcipline 
found out in the World, which fo far exalts 
the publick Good, and debaſes private Intereſt, 
as. the Chriſtian Inſtitution appears to have 
done. 

XVI. Let us confider now whether or no 
the Doctrine aſſerted by Hobbes, in his Book 
de Cive (e), claſhes with what we have been 
delivering on this Head. Certainly he hath 
been 1nterpreted with very great Rigour, and 
with very little Reaſon by ſome Learned Men, 
when they cenſure him for teaching, hat 
Nature did not inſtitute Society, but Diſcord, 
among r Men, and as they hence infer, bat 
all kind of Fluman Society is again fi the Deſign 
of Nature (). Which is much the ſame 
thing, as it 1 ſhould talk thus, Speech ig by 
Nature actually born with no Man ; therefore 
2 Speech which is afterwards learnt, runs a- 
amit Nature's Intention. Or thus, Al Men 
Nature come into the World little; therefore 
it 1s againit Nature that they ſhould grau up 10 
lager Dimenſions. Or, Men ae by Natwe 
ſubjef to I; therefore it is again Na- 
ture, to aſe of Diet, or Phyſick, to pre- 


** 


(a) ' Arie 1 @v Je, &c. Men are the Defence of Men, Cities of Cities; as the Hand rubs the Hand and the Fingers waſÞ 


the F.ngers, All Safety is Con federacy. Plin. N. H. 1. 9. c. 46. Add. Marc. Antonin. I. 4. ſ. 4. & J. 5.1.16. & 29 u here 
he calls Society the Goud, or Happineſs of a Rational Creature; as it is frequent with him to term Man a Creature So- 
cirble by Nature. Vid. & I. 7. ſ. 55. Liban. Declam. 19. p. 499. Nature appointed Man to be a Companion, and an Aſiſftaut 
4% Man. (b) Cicero de Ein. I. 3. c. 20, No Man would be willing to lead # Life of Solitude, t horgh in an Infinity of De- 
lights and Pleaſures. Whence 'tis eaſy to apprehend, that we are Born for Natural Conj unct᷑ ion and Community. (c) Vid. 
Rein#1l, Inſtitut. I. 2, c. 16. (d) C. 1. ſ. 4. (e) C. 1. C 2. (f) Comp. Conring. in Jure Civili, c. 14. in fn. 
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dent or to cure them. We mult confeſs that 
this Notion of Hobbes, looks at firſt view ex- 
treamly paradoxical ; eſpecially if a Man doth 
not conlide r _—_— the Ambiguity of the 
Word Nature. But for fear any one ſhould 
hereafter be cheated by the ſame doubtful 
Philoſophy, and led fatally into Error ; let us 
firſt obſerve, that Self- love and Sociableneſs 
ought by no means to be made Oppoſites ; 
but thoſe different Inclinations are in ſuch 
2 manner to be temper d, that the former do 
not overthrow or diſturb the latter (3). 
When by the Enormity of wild Luſts this 
Temperament is broken, and ſo all take up a 
Reſolution of ſeeking each his own Advantage 
to the Injury of others; then ariſe thoſe 
Heats and Contentions which divide and con- 
tound Mankind. For the avoiding which, 
the bare Care of our private Safety commands 
the Obſervation of Social Laws, fince we 
cannot enſure our own Perſons without their 
Alliſtance and Protection. As for Hobbes's 
Demonſtration, in which he Ingeniouſl 
enough deduces thoſe Laws which we 
Natural from the Principle of Self-Preferva- 
tion, the firſt Remark that we ſhall offer con- 
cerning 1t is this; that, ſuch a way of Proof 
doth indeed clearly enough make out, how 
conductive it is to the Safety of Men, that 
they act according to thoſe Dictates of Reaſon. 
But it is not an immediate and direct Conclu- 
fion to ſay, a Man hath a Right of uſing thoſe 
means for his Preſervation, therefore he 1s 
oblig'd as 1t were by a Law to obſerve and to 
purſue them. For to give thoſe Dictates of 
Reaſon the Force and Authority of Laws, there 
is need of proceeding on ſome other Principle, 
than what he lays down. 
In the next place, youe Care 1s to be taken 
leſt any ſhould conclude from ſuch Arguments 
and Poſitions, that when he hath once enſur'd 
his own Safety, and ſet himſelf out of danger, 
he need not trouble himſelf about the Security 
of other Men; or that he may inſult how he 
rs over ſuch a Perſon as doth not contri- 
ute to his Quiet and Happineſs, or hath not 
Strength enough to diſturb it. For we there- 
fore give Men the Name of ſociable Creatures, 
becauſe they of all Living things are the fitteſt 
and the molt able to promote the Advantage of 
each other : Neither is any inferiour Creature 
capable of receiving & great Benefit (1) from 
Man, as Man himſelf. Again, the Excellenc 
and Perfection of any particular Perſon riſe 
the higher, the more he deſerves of the Com- 
munity by his publick Benefactions; and 
Works of this kind are reckon'd the moſt 
noble, being ſuppos d to proceed from the 
greateſt Wiſdom : Whereas any worthleſs 


Wretch, or a meer Fool, may be able to 
trouble or to hurt his Fellows. Beſides, ſup- 
poling every Man's private Advantage were 
eſtabliſh'd for the Mark of his Actions, if many 
Perſons ſhould happen to fix that private Ad- 
vantage on the very fame thing (2), there 
will either be a neceſſity of ſaying that theſe 
many Deſires ——— a plain Contradiction 
are conſiſtent with Reaſon, which is the high- 
eſt Abſurdity: Or, ſince none can pretend that 
his Defire ſhould have the Preference of the reſt, 
we ſhall be forc'd to admit it for a Truth, that 
no Man ought fo to make his own Profit the 
Aim of his Proceedings, as not to conſider and to 
regard the (Good of others. Farther, whoever 
attempts to draw every thing to himſelf and 
to his own Intereſt, without looking towards 
his Neighbour, will not only labour in vain, 
(it being impoſſible that all Perſons and all 
things ſhould be diſpos d according to the con- 
tradictory Deſires and Wills of Particular Men) 
but he will likewiſe invite others to plundec 
and to deſtroy him. Moreover, if that only 
can be ſaid to be Good to a particular Perſon, 
which conduces to his ſeparate Intereſt, it 
follows, that in reſpe& of all other Perſons it 
mult be Zvzl, in as much as their Intereſt or 
Profit is not further d by it: And ſo what one 
covets and purſues, all the reſt will oppoſe 
and kee of, which cannot but raiſe perpe- 
tual * and contending amongſt Men (5). 
Laſtly, although another Perſon hath done me 
neither Good nor Hurt, and though he hath 
nothing 1n ham to raiſe either my Fear or my 
Love; yet Nature obliges me to eſteem even 
ſuch an one as my Kinſman and my Equal. 
Which Reaſon alone, ( had we no others) were 
ſufficient to enforce the Practice of a Friendly 
Society and Correſpondence amongſt Men. 
And upon this Confideration, ſuppoling there 
was a Nation in the World maintaining Peace 
and Juſtice amongſt themſelves, and of ſuch 
mighty Strength as to be formidable to all 
others, and ſo not reſtrain'd from hurting 
them by the Fear of a like return; yet ſhould 
this Nation or People affault, drive, kill, or 
drag, into Slavery their weaker Neighbours, 
as often as they thought convenient, we ſhould 
pronounce them actually guilty of a Breach of 
the Law of Nature. And yet (as we ſuppoſe) 
theſe People might preſerve themſelves, whe- 
ther they allow'd any Rights to others, or 
not (c). In the ſame manner, none will com- 
mend the Life and Profeſſion of Robbers, be- 
caule they exerciſe ſome little Juſtice rowards 
thoſe of their Gang, becauſe their Captains 
divide the Prizes equally amongſt them, and 
becauſe he who either 2 or ſecretly robs 
one of the Crew, is (even by Thieves,) ad- 


(a) Arrian, Epicket. 1. 1. c. 19. God has diſper'd the Nature and Conflitution of Rational Creatures after ſuch a manner, 


that the 

ebe Purſair of Private Advantage. 
to right Reaſoning. (2) 
ia d thing, he doubtleſs meant to ſay, 
wards, 
Man's Action, himſelf : ſays m 


Lord Bacon, Eff. 23. 
uot more foully ſcandalous, than — a. 


can't advance their Private, withous contri buting ſomething to the Publick Intereſt. Community doth not exclude 
(1) Our Author muſt mean Harm, for to * Benefit, would not be agreeable 
Again, our Author is guilty of an Inadvertency, : 

i on things very different from one another, as appears from bis Reaſoning after» 
(b) Vid. D. Cumberland. c. 5. where he proſecutes this Argument at large. 7s is # Poor Centre of 4 
(e)] Cicero de Fin. I. 3. c. 19 A Betrayer of his Country i: 
who deſerts the Common m_- or Safety for ths Procurement of his own. 


or inſtead of ſaying, en the very 


judg's 
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judg'd unworthy of farther Partnerſhip and 
Society with them (4). This Rule of ex- 
tending our Care beyond our own Perſons, 1s 
ſo . the more diligently to be attended to, 
the more evident it 1s, that a Man of more 
Strength and Power than ordinary, 1s likely 
to be tempted to the Violation of Natural Law, 
by the Thoughts of his own Self. ſufficiency; 
that ſince his private Safety is abundantly pro- 
vided for, he need not give himſelf the trouble 
of maintaining Peace and Friendſhip with his 
Neighbours. 

But to conclude this Point, as the Care of 
our own particular Preſet vation doth not ex- 
clude a Concern for Society, ſo neither doth 
a kind regard to Society ſuppreſs our Affection 
to our Perſons, but they are both extremely 
agreeable and conliltent, as appears ſufficiently 
from the Rule propos'd by our Saviour, when 
he commands us % love our Neighbour s as our 
ſelves (b). Indeed Reaſon plainly informs us, 
that whoſoever hath a hearty delire for his 
own Security muſt not, cannot neglect the 
Care of his Fellows. For, Aince our Safety 
and Happineſs depend for the molt part on the 
Benevolence and on the Aſſiſtance of others, 
and ſince the Nature of Men is ſuch, that for 
Benefits conferr'd they expect a return of 
Kindneſs, and when no ſuch return 1s made, 
refrain from farther Favours : No Perſon 1n 
his Wits can ſtick ſo cloſe to the Purſuit of 
his ſeparate Advantage, as to diveſt himſelf 
of all regard to the reſt of the World: But 
rather the more rationally he loves himſelf, 
the more earneſt he will be in endeavouring 
by Good turns to procure the Love of other 
Men. For no one hath any reaſon at all to hope, 
that Men will voluntarily contribute towards 
advancing his Happineſs, whom they know to 


be malicious, perfidious, ingrateful, and in- 


human, and that theſe wicked Practices are 
the Requitals which he will make for their 
Bounty: on the contrary it ſhould be expected, 
that they will all join together in ridding 
the Earth of ſuch a Monſter, or at leaſt in 
reſtraining him from doing farther Miſchief. 
XVII. Neither is the following Argument 
which the Hobbifts make uſe of at all conclu- 
five; © Particular Men when they join Society 
gor Company with certain others, have regard 
to ſome peculiar Good or Benefit, which is 
likely to redound to themſelves : therefore 
© Human Nature in General is not determin'd 
© to Society, or, I am not oblig'd to behave 
© my ſelf in a ſocial manner towards him, from 
whom I do not expect ſome particular Ad- 


——— 


© vantage. For thus much indeed is evident 
that the reaſon why certain Men join in any 
certain Species of Society, is either becauſe 
they have a peculiar Reſemblance and Agree. 
ment in Diſpoſition of Mind, or in other Qua. 
lities; or elſe becauſe they think they ſhall 
better obtain ſome end which they drive at, 
amongſt theſe Perſons than amongſt others. 
But, ( beſides that, regularly ſpeaking, no 
Man hath the Property of — to no 
particular Society,) even amongſt Men who 
are united only by the common Tie of Huma- 
nity, that general Sociableneſs and Peace are 
to be obferv'd and cultivated ; which implies 
little more than this, that they abſtain from 
hurting one another unjultly, and that as far 
as their ſtricter and particular Obligations 
leave room, they mutually promote and com- 
municate their Intereſts and their Goods. 


XVIII. Hence it is clear what Anſwer ſhould. 


be made to that Objection, F one Man loud 
another naturally, that is, upon accotnt of his 
being a Man, then there can be no reaſon given, 
why every one ſhould not love every one equally, 
all being equally Men : Or why a Man ſhould 
chuſe to frequent their Company moſt, from whom 
he recerves either greater Honour or greater 
Profit. In this Fallacy, common Soctety is 
confounded with particular and ſtricter Con- 
federacies, common Love, with ſuch as ariſes 
from peculiar and ſingular Cauſes. For to de- 
ſerve that common Affection, no Property is 
requir'd but barely the being a Man. Nature 
having for the Reaſons above aſſign'd, really 
conſtiruted a general Friendſhip amongſt Men, 
from which no Perſon is excluded, unleſs he 
hath rendred himſelf unworthy of it by his 
monſtrous Villanies. Now although by the 
Good Diſpoſal of the All-wife Creator, our 
Natural Laws are fo fitted to Human Con- 
dition, that the Obſervation of them is join'd 
with the Intereſt and Advantage of the Ob- 
ſervers; ſo that even this common Love is 
exceedingly profitable to Mankind: Yet in 


aſſigning the Cauſe and Reaſon of it, we are 


wont to have recourſe, not to the Benefit pro- 
ceeding from it, but to the General Nature in 
which it 15 founded. For Example, if we 
are to give a Reaſon why one Man ought not 
to hurt another, we do not uſually ſay, becauſe 
an abſtaining from mutual Violence is profi- 


table, (although it 1s ſo indeed in the higheſt 


degree) but, becauſe the Perſon being another 
Man, that is, another Animal related to us by 
Nature, it would be a Crime to offer him any 
harm (c). | 


(a) Vid. Ciceron, Off. 2. c. 11. (b) Matth. XXII. 39. "Tis a Saying of Chryſippus, recorded by Tuly in his 
IIIA Book of Of ces, c. 10. In the running of a Courſe, a Man may be allow'd, nay he ought, to ftretch and contend hi; 
utmoſt for the Victiry But he muſt not, on any account, trip up his Antagoniſts heels, or thruſt him out of the Liſts by main 
Force, So in Life, it is wery fair and allowable, for every Man to get, by honeſt means, whatever makes for Uſe and Au- 


vantage; but "tis by no means Lawful that he ſhould take it away from others. 


( C ) Lucian in Amorivus, Tom. 1. 


p 893. Ed. Amt. We do not, like Brute Creatures, affect Solitary Meditations, but joining together in a Fricnaly Society, 


we make our Joys to be the greater and our Aﬀetions the leſs, by being mutually communicated : Aud our Pleaſures having many 


Larers in them, fill us with the truer Satisfaftion and Delight. Dio Chryſoſtom. (Orat. 12.) tells us, that the Reaſon 


v hy Jupiter hath often the Title of A & ie,, The Kind and the Friendly, is becauſe he gathers, as it were, 
all Mankind into Unity and Society, and would have them prove Friends to each other , without the leaſt mM! XK fur of Hatred 


9r Oppoſition, In like manner ( ſays he) he is call'd F. or Heſpitable, becauſe we ought realy to think no Man 4 


ranger '9 4; 


Yet 


wy 
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Vet beſides this Common and Univerſal 

Affection, ſome Circumſtances may make a 
Man love one Perſon in a higher degree than 
another : Suppoſe becauſe their Inclinations 
particularly agree, and their Heads lie the 
{ime way; or becauſe this Perſon is more able 
or more willing to promote his Advantage ; or 
becauſe their Race or Original makes them alli- 
ed to each other. As to that Obſervation about 
Mens being more willing to frequent ſuch 
Company, where they find themſelves pre- 
terr'd to others in Honour and in Profit; the 
reaſon of the thing is this, becauſe every one 
mult naturally love his own Intereſt, if he 
have Wit enough to underſtand it. But this 
Love is by no means repugnant to the ſociable 
Nature of Mankind, if it doth not riſe to ſuch 
4 guilty height, as to diſturb the Harmony and 
Agreement which 1s univerſally to be main- 
taind amongſt Men. For Providence did not 
tor this reaſon give us a fociable Nature, that 
we ſhould therefore neglect our ſelves and our 
own Affairs. But rather we are ſtudious of So- 
ciety on this very account, that by a mutual 
Communication of Aſſiſtance and of Goods, our 
own Concerns may be manag'd with more Con- 
veniency, and with more Succeſs. And altho' 
when a Man unites himſelf to any particular 
Society, he hath a prime Regard to his own 
Intereſt, and but a ſecondary one to the In- 
tereſt of his Companions ; not being able to 
carry on his own Matters without ſuch a Con- 
junction ; yet this doth not hinder him from 
being oblig'd, ſo to purſue his private Ends 
and Advantage, as not to injure either the Cor. 
poration in general, or any ſingle Member of it; 
and ſometimes to poſtpone his ſeparate Good, 
tor the Advancement of the common Benefit. 

What 1s urged about the Original of great 
and laſting Societies, or States, (it being ſaid 
that they are not deriv'd from mutual Bene- 


volence, but from mutual Fear ; by which 


word they mean any kind of Precaution, or 
Forefight, ) is entirely beſide the purpoſe. For 
as the Queſtion doth not at preſent proceed 
about the riſe of Civil Society in General; 
lo farther, it is highly agreeable to our Na- 
tural Condition, that whereas ſingle Perſons, 
or a few join'd in Confederacy might lie perpe- 
tually expos'd to the Inſults of ſuch Wretches 
as purſue their private Ends without regard 


to their Neighbours; many ſhould unite in 


a Body and ſo ſtrengthen their Guard againſt 
farther Aſſaults and Miſchiefs. Neither is it 
indeed abſolutely neceſſary to the proving an 

Society agreeable to Nature, to ſay that it aroſe 
entirely from Mutual Benevolence. And yet 
even this Principle muſt be allowed ſome little 
Share at leaſt in the forming of States, ſince 
the Perſons who firſt begin them are com- 
monly join'd on the account of Kindneſs and 
Good liking, though many others may after- 
wards engage 1n the ſame Union, by the In- 


ducement of Fear. But as for this Fear 
which is look'd on as the Cement of States, 
as likewiſe for that Diſpute, whether or no 
Man by Nature be C mALNX2v, we ſhall ex- 
amine them more at large when we come to 
enquire into the Riſe and the Original of 
Commonwealths. 

XIX. This Principle which we have eſla- 
bliſh'd for deducing the Law of Nature, as 1t 
is the moſt Genuine and the molt Clear, fo we 
take it to be in ſuch a high degree adequate and 
ſufficient, that there is no Natural Obligatioa 
bearing a regard to other Men, the reafon 
of which is not terminated here, as in the 
chief Head and Fountain of Duty. Yet, as 
we ſhall hereafter ſhow, to give theſe Dictates 
of Reaſon the Force and Authority of Laws, 
there is a neceſſity of ſuppoſing that there is 
a God, and that his Wiſe Providence overſees 
and governs the whole World, and in a par- 
ticular manner the Lives aud the Affairs of 
Mankind. For we cannot by any means ſub- 
{cribe to the Conjecture which Gro77zs (tarts 
in his Prolegomena, or Introduction, N. XI. 
T hat the Laws of Nature would take place, 


ſhould we (as we cannot without the mo$t horrid 


{mpiety) deny either the Being of God or His 
Concern in Human Buſmeſs. For ſhould any 
Wretch be ſo horribly ſenſeleſs as to main- 
tain that wicked and abſurd Hypotheſis in the 
rankeſt way, and ſo hold Men to have deriv'd 
their Being wholly from themſelves; accord- 
ing to them, the Edits of Reaſon could not 
rife ſo high as to paſs into a Condition of 
Laws; in as much as all Law ſuppoſes a Su- 
perior Power. Tis a good Obſervation of 
Tully, De Natura Deorum, |. 1. c. 2. J know 
not (ſays he) but that upon taking away Religion 
and Piety towards the Gods, all Faith and So- 
ciety of Human Kind, and even the mot ex- 
cellent Virtue of Fuſtice mui# be baniſh'd the 
World (a). Unleſs the Rules would be ob- 
ſery'd out of a bare regard to Intereſt, as 
thoſe are which the Phyſicians preſcribe in 
the Regimen of Health. Crotius ſeems to 
have taken the Hint of that Notion from a 
Paſſage in Marcus Antoninus (1); If (lays the 
Emperour) the God's do not conſult about any of 
our Affairs, which the vilest Impieſy can ſcarce 
believe; why then tis fit that I ſhould conſult 
or deliberate about my un Concerns : And all my 
Deliberation muſt be concerning what 15 moi? 
Profitable for me. Now that is mo Profitable 
to every one, which bet agrees with his Nature 
and Conſlitution. And my Nature is to be Fa- 
tional, and to be a Sociable Member of ſome City 
or State. My City and Country, as am An- 
toninus, is Rome, as / am 4 Man, 15 all the 
World : T hoſe things therefore which are Pro- 
fitable to theſe Communities are the only things 
which are Good and dient for me. 

As to what a certain Learned Man objects, 
that particularly the Virtue of For7izude, can- 


— 


(a) Liban. Declam. 3. p. 250. c. Ed. Pariſ. 
Miu. (1) See his Moral Reflections, B. 6. . 44. 


Where there is no Honour ef the Gods, there can be 1m Fidelity among 


P 2 | not 
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not be demonſtrated from our Principle, un- 
leis we farther ſuppoſe the Immortality of the 
Soul; lince otherwile there would be no Re- 
ward to a Man who ſhould throw away his 
Life on a good Cauſe : This will require no 
great pains to anſwer. For although _— 
to deny, or ſo much as to call in queſtion fo 
certain a Truth be extremely impious; yet 
without bringing this High Point into the 
Argument, it is poſſible to demonſtrate, that 
a Soldier may fairly be commanded to fight to 
Death in the Behalf of his Country. For, 
be ſides that, there appears yet no clear Reaſon 
why we mult ſacrifice (as it were) every good 
Action to ſome external Reward ; thus much 1s 
univerſally agreed on, that tis in the power of 
the Sovereign to arm the Subjects, and to lead 
them out againſt the Enemy 1n defence of the 


State; and farther, when they find it requiſite 


to forbid every one under pain of Capital Pu- 
niſhment, to quit his Station by Flight. Now 
ol two Evils the lefler is moſt certainly to 
be choſe. But it is a leſs Evil to fight with 
extraordinary Danger, and even to the laſt 
Breath, than to ſuffer unavoidable Death for 
running away. And therefore that Soldier 
mult be the greateſt Fool as well as the great- 
eit Coward, who would not chuſe rather to 
fall honourably by the Enemies hand, having 
firſt anticipated his own Revenge, than to de- 
liver up himſelf to be ignominiouſly diſpatch'd 
by the Executioner (4). It ſeems ſufficient 
that a Man fight with all his Force and Abi- 
lity, let his Inducement to this Behaviour be 
what 1t will. Nor is it requiſite to the Pre- 
ſervation of States, or of Society amongſt Men 
in general, that every particular Perſon ſhould 
be endued with ſuch a Firmneſs of Mind, as 
the Terrors of Death cannot ſhake or over- 
come ; all Souls not being capable of this 
Noble pitch of Valour. Beſides, the uſe of 
Fortitude doth not only diſcover it ſelf in bear- 


ing Death undauntedly upon extreme occaſion; 


but is chiefly employ'd in vigorouſly with- 
{tanding, and in driving off the Danger of 
Death, as it preſſes on us. Many Difficulties 
are not otherwiſe to be avoided than by under- 
going others of almoſt equal Hazard: And 
Fate ſooner overtakes the Coward (x), than 
it maſters the Valiant. It is farther obſervable, 
that ſetting aſide the Suppoſition of the Soul's 
Immortality, it doth by no means appear that 
the chief End and Happineſs of Man conſiſts 
in Pleaſure. For. befides that in the Doctrine 
of Natural Law, treated of in this manner, 
the Immortality of the Soul is by no means 
denied, but only abſtracted from it; it's plain 
that the Pleaſure of the Body, in which Epi- 
curus is vulgarly thought to have plac'd his 
Summum Bonum, is ſo far from promoting, 


that it rather contradicts and hinders the pre- 
ſervation, the Sociableneſs, the Peace and the 
Tranquillity of Mankind. But the Genius and 
the Scope of Chriſtianity differs vaſtly from 
theſe meer Natural Schemes; and the Holy 
Apoltle had good reaſon to affirm, that , in 
this Life only we had hope in Chriſt, we ſhould 
be of all Men the molti miſerable. 1 Cor. 15. 
v. 19. 

XX. But to make theſe Dictates of Reaſon 
obtain the Power and the Dignity of Laws, ir 
is neceſſary to call in a much Higher Principle 
to our Aſſiſtance. For altho' the Uſefulneſs and 
Expediency of them be clearly apparent, yet 
this bare Conſideration could never bring ſo 
ſtrong a Tie on Mens Minds, but that they would 
recede from theſe Rules, whenever a Man was 
pleas'd either to negle& his own Advantage, 
or to purſue it by ſome different Means, which 
he judg'd more proper, and more likely to fuc- 
ceed. Neither can the Will of any Perſon be 
ſo ſtrongly bound by his own bare Reſolution, 
as to hinder him from acting quite contrary, 
whenever the Humour takes him. And altho' 
we ſhould ſuppoſe many Perſons ſtanding in a 
Natural Liberty, and combining to keep theſe 
Precepts, yet the Force of them could thea laſt 
no longer, than the Agreement fron whence 
they deriv'd it. Nor would the Obligation 
then only ceaſe when all the conſenting Par- 
ties ſhould pleaſe to alter their Minds; (as is 
now the manner of receding from mutual 
Covenants by common Conſent;) but even 
during the General Agreement, the Power of 
obliging would be wanting to the Compact: 
In as much as we ſnppoſe, that Dictate of 
Reaſon which commands us to ſtand to our 
Bargains and Promiſes, not yet to have ob- 
tain'd the Authority of a Law; and therefore 
tis at every ones Pleaſure to renounce the 
Covenant , whether the other Perſons con- 
cern'd are willigg or not. Laſtly, the meer 
Force of Human\Command ſeems 1nſufficient 
to inveſt theſe Dictates with the Power of 
Obligation. For fince no ſuch Command 
could take place otherwiſe than by the Inter- 
vention of Covenants, and fince Covenants, 
owe all their Strength to ſome Law, it doth 
not appear how there could ariſe any Human 
Sovereignty _— of impoſing Obligations, 


_ unleſs the Dictates of Reaſon were before- 


hand receiv'd for Laws. Or ſhould we grant 
the Fancy of ſome, that Human Governmens 
depends only on Human Conſent, and then 
make theſe Rational Dutics be enjoin'd the 
Subjects like other Laws; yet even thus they 
would obtain no more Power than Politive 
Conſtitutions, which depend on the Will of 
the Legiſlator, both as to their Original, and 
their Duration (5). It is therefore on all ac- 


(2) Tamblich. in Protrept. When the Valianteft Men juſtain Death, they do it for fear of greater Euili. 


(1) Horat. I. 3. Od. 2. v. 14, Cc. 


Mors & fugacem perſequitur virum ; 


Nec parcit imbellis Juuentæ 
Poplitibus, timidove tergo. 


b Comp. Selden de J. N. & G. I. 1. c. 7. 
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counts to be concluded and to be maintain d, 
that the Obligation of Natural Law proceeds 
from GOD himſelf, the Great Creator and 
Supreme Governour of Mankind; who by 
Virtue of his Sovereignty hath bound Men to 
the Obſervation of 1t. And thus much may 
be demonſtrated by the ſole Light of Natural 
Reaſon. Here then we lay it down as a 
Granted Truth, that GOD ALMIGHTY 
is the Creator and Governour of the World, 
lince it hath been ſhown with ſo much eyi- 
dence by Wiſe and Learned Men, and ſince no 
Perſon of Senſe and Underſtanding, ever call'd 
it in queſtion (1). Now this Supreme Being 
having ſo form'd and diſpos d the Nature of 
things and of Mankind, as to make a Sociable 
Life neceſſary to our Subſiſtence and Preſer- 
vation; and having on this account indued us 
with a Mind capable of entertaining ſuch No- 
tions as conduce to this End, and having 
inſinuated theſe Notions into our Under- 
{tandings by the Movement of Natural things, 
deriv'd from Him the firſt Mover; and like- 
wile molt clearly repreſented to us their ne- 
cellary Connexion and their Truth: Hence it 
follows, that it is the Will of GOD, Man 
ſhould frame his Life according to that Diſ- 
poſition and Method which he tcems peculiar 
to have allign'd him, above the Life of Brutes. 
And ſince this cannot otherwiſe be atchiev'd 
and compaſs'd, than by the Obſervance of 
Natural Law, it muſt be ſuppos'd that GOD 
hath laid an Obligation on Man to obey this 
Law, as a Means not ariſing from Human In- 
vention or changeable at Human Pleaſure , 
but exprefly ordain'd by GOD himſelf for the 
Accompliſhment of this Deſign. For when 
any Sovereign enjoins his Subject the purſuit 
of ſuch an End, he is at the fame time ſup- 
pos d to oblige him to make uſe of thoſe Means, 
without which the End cannot be attain'd (a). 
Nor is this the only Proof of Man's being ob- 
lig d to a Social Life by the Command of 600, 
that as the Condition of Mankind ſtands at 
preſent, we could not ſupport and ſecure our 
ſelves unleſs this Perſwafion were firmly root- 
ed in our Minds; and that by Order of the 
Divine Providence it fo falls out, that by a 
Natural Conſequence our Happineſs flows from 


ſuch Actions as are agreeable to the Law of 


Nature, and our Miſery from ſuch as are re- 
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this Conſideration, that in no other Animal 
there is diſcoverable any Senſe of Religion, 
or any Fear of a Deity (2). To which may 
be added, that tender Senſe of Conlcience in- 
herent in the Minds of Men chat are not cor- 
rupted and debauched with Vice; by which 
they are convincd, that to fin againſt Nature's 
Law, 1s to offend Him, who hath a Sovereign 
Power over Mens Souls, and who 1s to be 
lear'd, even when we do not apprehend any 
Danger from Human Puniſhment (5 ). 

The Laws of Nature would have a full and 
perfect Power of binding Men, altho' GOD 
ALMIGHT Y had never propos d them a- 
new in his Reveal d Word. For Man was uncer 
Obligation to obey his Creator, by what means 
ſoever he was pleas'd to convey to him the 
Knowledge of his Will. Nor was there any 
abſolute neceſſity of a particular Revelation 
to make a Rational Creature ſenfible of his 
Subjection to the ſupreme Author and Go- 
vernour of things. No one will deny but 
that thoſe Perſons who were not acquainted 
with the Holy Scriptures, did yet ſin againlt 
the Law of Nature; Which we could not afhrm, 
did this Law derive its force from the Pro- 
mulgation made of it in the Sacred Writings. 
On this account we can by no means admit of 
that Notion ſtarted by Hobbes (c), Since thoſe 
Laws (ſays he) which we call Natural, are no- 
thing elſe but certain Concluſions apprehended by 
Reaſon , concerning things to be done and things 
zo be omitted; And ſince Law in a proper Senſe 
7s only the Speech of him, who by Virtue of his 
Right commands Men to execute or to abſlam 
from ſome Performances ; therefore they are not 
Laws as they proceed from Nature, but only as 
they are enafted by GOD in Scripture. For 
we do not take it to be eſſential to a Law, 
that it be convey'd to the SubjeR's notice 1n 
the form and manner of a Propoſition ; bur we 
reckon it ſufficient that the Will of the So- 
vereign be gather d and underſtood any way, 
whether by internal Suggeſtion of the Mind, 
or from the Contemplation of our State and 


Condition, and of the Nature of thoſe Affairs 


and Tranſactions which are to engage our Life. 
And indeed he himſelf acknowledges as much 
in another part of the ſame Work (4), where 
he obſerves that he Laws of GOD are de- 
clar'd three ways ; firſt by the tacite Drietates of 


pugnant to it: But it is farther confirm'd by Eh. Reaſon, &c. Beſides, the Laws of Na- 


(] The Strongeſt and moſt Natural proofs of this Fundamental Truth may be found in Lock's Eſſay of Human 
Underſtanding, B. IV. c. 10. f. 9, &. See Lc Clerk's Treatiſe of Pneumarology, Part the third, c. 1. (a) Vid. 
M. Antonin. I. 9. . 1. (2) Vid. Protag. de Platon. p. 224. Ed. Weck. Ficin. (b) Tis remarkable what Tacitus lays 
(Ann. 6. c. 6.) of Tiberius. His own Crimes aud Villanies were by his Conſcience turn'd into the greateſt Punijbments to . 
And it was not without Reaſon , that the Great Maſter of Wiſdom us d to affirm, that could we open the Hearts of Han, 
we ſhoulel diſcover the Strokes and Wounds of Guilt : The Body not being more cut and rormented with Stripes , than the Ming 
is with Cruelty, Luft, and Il Deſigns. Cicero de Finib. I. 1. c. 16. If there be any who think themſelves ſufficiently guarded 
and ſecur'd again the Diſcovery of Men : they yet dread the Maj-fty of the Gods; Aud judge all thoſe Cares ana D:/quiet; 
which Night and Day prey upon their Minds, to be ſent from Heaven, as a preſent Puniſhment for their Crimes. Soue cin 
LaZant.) L. 6. c. 24. Vain Mad. man what can it profit thee to have had no Witneſs of thy Villany, when thou always ca- 
ricft a Corrſcience about with thee? Albricus de Deorum Imagin. A wicked Man i never Maſter of his own Count ena 
Add. Jud enal, Sat. 13. The Advantage of a Good Conſcience Martial bath thus happily expreſy'd, L. 10. Ep. 21 


mpliat ætatis ſpatium ſibi vir bonus : hoc eſt Good Men live twice: It doubleth every Hour 
Vivere bis, vita poſſe priere frui. To look with Joy on that which paſs'd before. 


Add. Philoſtras, de Vit. Apollon. I. 7.c. 1. (e) De Cive, c. 3. f. t. (d) Caf. 3: 
ture 
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ture as they are deduc'd by Ratiocination, 
cannot be apprehended otherwiſe than in the 
manner of Propolitions, and therefore in this 
reſpe& they may be allow'd to bear that Name. 
Burt as in Civil Laws it matters not, whether 
they be promulgated in Writing, or viva voce, 
lo the Divine Law is of equal Obligation, 
whether 1t is diſcover'd to Men either by GOD 
Himſelf in a viſible Shape, and with the Re- 
ſemblance of a Human Voice, or by Holy Men 
peculiarly inſpir'd from Heaven; or whether, 
laſtly, it be work'd out by Natural Reaſon 
from the Contemplation of Human Condition. 
For Reaſon, properly ſpeaking , is not the Law 
of Nature it ſelf, but the Means, upon a right 
Application of which that Law is to be diſ- 
cover'd. Nordoth the manner and the method 
of promulgating a Law belong to its inward 
Eſſence and Conſtitution. Farther, altho' it 
ſeem a more clear and a more compendious way 
of revealing ones Will to another, to force it 
upon his Senſes by expreſs Words and Speeches: 
Yet that 1s likewiſe reckon'd to be ſufficiently 
re veal d, which we muſt unavoidably diſcover, 
if we make uſe of the occaſion ofter'd and keep 
the way that we are put into. And thus Man, 
who by the Bounty of his Creator, enjoys the 
Baculty of comprehending both his own and 
other Mens Actions; and of judging whether 
or no they are agreeable to Human Nature, 
cannot but take occaſion (ſuppoſing there are 
more Men in the World beſides himſelf) to 
obſerve and conſider how ſome of thoſe 


Actions do really thus agree, to the Inclination 


and to the Condition of Mankind (a). 
Altho to render a Law obligatory, there is 
a neceſſity of making it known to the Subject; 
and altho' to deduce the Law of Nature from 
the Suggeſtions of Reaſon, and to apprehend 
its Foundation, and its neceflary Connexion 
with the State of Humanity, be not the Gift 
of every Perſon; Yet hence it can neither be 
pretended, that this Law doth not oblige all 
Men, or that it may not be ſaid to be known 
by the Light of Reaſon. For to give a Law a 
binding Force, a Popular and ſimple Knowledge 
is ſufficient; nor is an artificial Demonſtration 
and Deduction abſolutely requiſite to this pur- 
poſe. And altho' 'tis very probable that the 
chief Heads of Natural Law were expreſly de- 
liver'd by God Almighty to the firſt Mortals, 
and were from them communicated to others by 
Cuſtom and Inſtitution ; yet the Knowledge of 
that Law may nevertheleſs be ſtil'd Natural, 
in as much as the neceflary Truth and Cer- 


tainty of it may be drawn from the uſe of Na- 


tural Reaſon. Ar the ſame time, becauſe 
thoſe Propoſitions which repreſent to us the 
Law of Nature, are inſinuated into Mens 
minds from the Contemplation of the Nature 
of things; on that account they are juſtly at- 
tributed and referr'd to GOD, the Author 
of Nature (6). | 


The Wiſeſt of the Old Heathens acknow. 
ledg'd the Authority of Natural Law, and 
cerivd it rightly from G O D. Thus Plutarch 
(e) Tawny D , imont See, U N medi Abyy, 
To follow GOD and to obey Reaſon is the ſame 
tbing. But Tully hath left the moſt Noble 
Teſtimony for our purpoſe, as it is cited out 
of his Books de Republica by Lactantius (d): 
There is indeed ( lays he) a Law agreeable t9 
\\ ature, and no other than Right Reaſon, made 
knows: to all Men, conſtant and perpetual ; which 
calls us to Duty by Commands, and deters us 
from Sin by Threats ; and whoſe Commands and 
Threats are neither of them in vain to the Good, 
th they may ſeem of little force to the Wicked, 
This Law we are neither allow'd to diſannul, 
nor to diminiſh ; nor is it poſſible it ſhould be to. 
zally revers'd; the Senate or the People , cannot 
free us from its Authority. Nor do we need any 
other Explainer or Interpreter of it beſides our 


ſelves. Nor will it be different at Rome and at 


Athens, now and hereafter ; but will eternally 
and unchangeably affet all Perſons in all Places : 
GOD Himſelf appearing the Univerſal Maſter, 
the Univerſal King. *Tis He, who 1s the [n- 
ventor, the Expounder, the Enacter of this Lau, 
which whoſoever ſhall refuſe ta obey, ſhall fly and 


loath his own Perſon, and renounce his Title to 


Flumanity ; and ſhall thus undergo the ſevereſt 
Penalties , tho' he eſcape every _ elſe which 


falls under our common Name and Notion of 


Puniſhment. Sophocles ſpeaks very honour- 
ably on the ſame Subject in his firlt Oedipus, 
Act 3d, p. 187. Ed. H. Steph. 


— — — , ms, &c. 


— — The lofty Laws 
Deriv'd from Heaven and High Oꝶympian Jove, 
And not the mean Device of Mortal Men. 


Mr. Selaen, in his Diſcuſſion of this Point, 
hath ſhown (e), that altho' the Gentiles did 
acknowledge the chief Heads of Natural Law 
to be ſometimes violated thro' the corrupt 


Manners of Men; and to be (as it were) op- 


preſs'd and ſtifled by wicked Ordinances and 
Conſtitutions; yet they were at the ſame time 
fully — that their m aundiwgio, or 
what was really juſt and fit to be done, did 


by order of the Gods perpetually remain the 


iame, and hold the ſame Force of Obligation. 
Whence aroſe that common Opinion among(t 
them of the Puniſhment of Wicked Men in 
another State; when they had been guilry of 
any monſtrous Offence againſt the Law of Na- 
ture. And ſince they thus believ'd the Gods 
to be the Avengers of its Violation , we may 
take it for granted that they thought them too 
the Authors and Founders of its Authority. 
On the other hand, ſuch of them as had any 
Senſe or any Virtue, did as fairly ſuppoſe, that 
Good Men exerciſing Piety never fail 'd of the 


(a) Add. Dr. Cumberland, c. 1 f. 11. & c. 5.1, 1, (b) Add, Dr, Cumberland, Py 1. f. 10. (c) De Auditione. 


(d) L. 6 c. 9. (e.) De. J. N. & G. I. 1. c. 8. 
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culiar Countenance and Conſide ration of 
Heaven. Thus Tamblichus (a) "tw n iv tin 
ia voc? e A. &c. Me muſt take this 
lere fare for a certain Truth, that nothing pro- 
perly evil ſhall happen to a Good Man 5 ertber in 
this Life or after it. Nor are Affairs and Con- 
-erns of ſuch a Perſon negletted by the Immortal 
Neities. And Euripides (1), 'tws N oi ws 
%, &c. Good Men do at laſt obtain what 
their Virtue hath deſerv'd : But Evil Men ſhall 
never arrive at any tolerable d 
But Mr. Selden farther ſhews (2) it to have 
been a conſtant Opinion amongſt the Primitive 
Chriſtians , that in the Interval betwixt the 
Creation and the Publication of the Deca- 
logue, thoſe Natural and Univerſal Laws were 
given to Mankind, which were afterwards in- 
ſerted in the Moſaical Conſtitutions, Hence 
was drawn that molt excellent Obſervation of 
St. Chryſoftome (b), that to the Commandments 
about the honouring of Parents, about Murder, 
about Adultery, and about Theft, GOD was 
therefore pleas'd to add no reaſon; becauſe 
thoſe Duties were already well known and un- 
derſtood, as being main Points of the Law Na- 
tural; whereas to the Ordinance concerning 
the Sabbath-day, a reaſon of the Precept was 
deſignedly affix'd, upon account of its being 
po/itive and arbitrary (c). To conclude, all 
Legiſlators have believ'd that their Laws of 
what kind ſoever would derive the greateſt 
Strength and Authority from the Succours of 
Religion: As Appears from their Solemn 
Cuſtom of uſhering 1n all their Conſtitutions, 
with the Worſhip of the Gods (d). 

XXI. It is well worth our while to treat 
more diſtinctly and more carefully concerning 
the Sanction of the Law of Nature. And to 
this purpoſe , be ſides what we have formerly 
deliver'd about the Sanction of Laws in Ge- 
neral, we will firſt of all obſerve, that the 
Goods and E.vils which happen to Man, may 
be both divided into three Ranks or Claſſes. 
And as for the Goods, ſome of them proceed, 
either from the free and liberal Donation of 
the Creator, or from the voluntary Benevo- 
lence of other Men, or from the Indultry of the 
Acquirers, to which Induſtry they determin'd 
themlelves by their own free Choice. And it 
is plain, that this firſt ſort are not owing to the 
Obſervation of the Laws. Other Goods there 
are which flow by a Natural Conſequence, 
from ſome Actions which the Laws command: 
The Creator having been pleas'd to aſſign 
to ſuch and ſuch Performances of the Laws 
inch perpetual and natural Effects, productive 


egree of Happineſi. 


tural Puniſhments. 


of the Good and Profit of Mankind. And theſe 
are thoſe which Dr. Cumberland calls Natural 
Rewards. A third kind of Goods proceed 
from ſome certain Actions, either the Pleaſure 
of the Legiſlator , or by the Covenant and A- 
greement of Men; of which the former ace 
call'd wr" iZeywv, Rewards , or Arbitrary Re- 
turns, the latter more properly ages. In 
the ſame manner may Evils be divided. Some 
of them follow the very Nature and Condition 
of Men; (if we abſtract the firſt Cauſe and 
Original of that Condition; ) or they happen 
without the particular Default of him who 
ſuffers them. Which we may, in a ſound 
Senſe, call Fatal Evils, oppoſing the Word 
Fate, not to the Divine Diſpoſal, but to the 
peculiar Faultineſs of the Perſon on whom 
theſe Evils light. Others do, by Natural 
Conſequence and Connexion, proceed from 
Sins; which are by ſome Authors term'd Na- 
Laſtly, others there are 
which arite from Sins, by the peculiar Deter- 
mination and Diſpoſal of the Legiſlator beyond 
the manner of Natural Effects: In which the 
Quality, the Manner, the place and time of 
the Evil depend on the Legiſlator's free Plea- 
ſure. And theſe are what we would proper /z 
call Puniſhments, or (in a looſer Senſe of the 
Word) Arbitrary Puniſhments. 

Thus much being premis'd, we proceed to 
remark, that altho' the Omnipotent Creator, 
might by virtue of his Sovereign Right have 
requir'd our Obedience, without making any 
good Fruit proceed thence to our own Ad- 
vantage: Yet it hath pleas d his Infinite Good- 
neſs, 1o to order and conſtitute the Nature of 
Things and of Mankind, that by a kind of 
Natural Connexion ſome Goods ſhould attend 
the Obſervance, and fome Evils the Tranſ- 
greſſion of Nature's Laws. Thus a conſtant 
Obedience, 1s follow'd by Serenity and Se- 
curity of Conſcience, join'd with a good and 
certain Aſſurance ; by a good Frame and a ſet- 
tled Tranquillity of Mind (3); by the Preſer- 
vation of the Body from many Evils, not fa- 
tal : Beſides an infinite number of advantages, 
which may be obtain'd by the mutual Bene vo- 
lence and Good Offices of other Men (e). On 
the other hand from the Violation of the ſame 
Laws, ariſe by a Natural Connexion, Diſquiet 
of Conſcience, Diſturbance and Degeneracy 
of Mind, Deſtruction of the Body, and num- 
berleſs Evils, which may be occaſion'd by 
the withdrawing of other Mens Afliſtance , 
or by the Violence of their provok d Re- 


venge (f 


(a) Protrepr. c. 13. (1) Euripid. Ton. v. 1620, &c. (2) See B. VII. c 9, 10. (b) Orat. 12. ad Pop. Aut ioc he 
(c) Add. Selden ibid. c. 9. & 1.7. c. 9, 10, (d)] See the Form which introduceth Zalencur's Laws in Diod. Sic. J. 
i2.6. 21. (3) See Arch-Bp. Tilorſon's 38th Serm. Fol. p. 451, Cc. See likewiſe p. 51. and 74th, Sc. (e) Senece 
(de Ira J. 2. c. 13.) calls the Unmov'd Tranquillity of a Happy Mind & Great Reward, Idem ibid. The way to Hap- 
pincſs is plain and eaſy. For what can be more comfortable to the Mind than Calmneſs * What more troubleſome than Paſſion * 
What more at reſt than Clemency * What ſo full of Buſineſs as Cruelty * Modeſty and Chaſtity enjoy a perfect Leiſure, whil# 
Lvſt is ever tir'd with laborious Purſuits, To Conclude, the Poſſeſſion of every Virtue ſtands us in little Coſt or Trouble, but 
Fices are all Chargable to be kept. Add. de Irà, 1.2. c.30. & ult. & 1.3. c.5,26. See the Story of Hercules at the Ways 
in Xenophon, Apomnem. 1.2. Prov. VIII. 19. X. 9. XI. 3, 5, 10, 18, 19, 25. (f) Marc. Antonin 1.9. 4. He that as un- 
juſtly really injures himſelf by hu Wickeaneſs. 5 a Saying of Tully ad Mtric. I. 9. Ep.12. on a Profligate Wretch, 
Ulciſcontur illam mores ſui, His own Pratices will be reveng d upon him. See Prov. V. 9, 10, 11. VI. 33, 34, 35 XII 13. 
XIV. 14. 32. 34 XVII. 13. XIX. 29. XX. 1. XXII 5, XXIII 20 28, &c. Sire. XIX 3. XXXI. 22, &c. N 
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Now although theſe Rewards and theſe 
Puniſhments, are by ſome imagin d not to pro- 
ceed with Certainty enough from Good and 
Evil Actions; becauſe many Perſons in return 
for Benefits receive only Hatred, Envy, or 
Injury; whilſt others on the contrary do ſe- 
curely enjoy the Fruits of their Wickedneſs, 
without Moleſtation or Puniſhment 3; whence 
we cannot be . aſſur d before-hand, 
that our Good Deeds will be equally repaid by 
other Men; (though the Fruit which ariſes in 
our ſelves from ſuch honeſt Practices is not 
capable of Hindrance or of Interruption : ) 
yet thus much 1s beyond diſpute, that more 
Advantages moſt ſurely and certainly follow 
from good and juſt Proceedings, than we can 
in reaſon expect from the oppoſite Vices (a). 
And altho' the whole Train of thoſe Goods 
do not attend on ſuch a conſcientious Beha- 
viour, as in the Nature of things they were 
diſpos'd to do; yet we have a fair Probability 
that many of them will not diſappoint us; at 
leaſt, that we ſhall obtain a greater ſhare than 
we could have hop'd for from a Courſe of 
Diſhoneſty and Wickedneſs. And ſo by this 
means we provide much better for our own Se- 
curity, and have much fairer Grounds to hope 
that others w1ll, in their turn, be alike ready to 

romote our Intereſts and Concerns ; than it 
— aſide all regard to our Neighbours, we 
directed every thing towards our own private 
Advantage; and therefore infinitely better 
than if by the Exerciſe of Violence or of Deceit, 
we endeavour'd to make our own Gains and 
Profits out of the Loſſes of other Men. By 
this way of reckoning therefore 1t appears, 
that the Value of that Reward which will 
follow upon a Good Action, doth, all things 
righty conſider d, exceed the Gain of the op- 
poſite illegal Practice. 

We deſire it ſhould be well obſerv'd, that 
whilſt we are here treating about the natural 
Effects of Good and of Evil Actions, we do 
not by any means reckon amongſt theſe Effects 
thoſe kind of Goods which we but now rank'd 
in the firſt Claſs, and which our own Pru- 
dence and Induſtry either cannot obtain, or 
cannot avoid. Such things both may, and 
generally do happen alike to Virtuous and to 
Vicious Men. Thus a wicked Perſon may by 
the Gift of Nature poſſeſs a vigorous and a 
healthy Body, while perhaps a Man of Ho- 
neſty and Piety labours under a weak and 
crazy Conſtitution. And thus Death lays hold 
promiſcuouſly on the Juſt and on the Vile. 
But the only Goods we here allude to are ſuch 
as it is in the Power of Human Reaſon to pro- 
vide for us; and which do therefore in fome 
meaſure depend upon our own Act. Now al- 
though ſome part of thoſe Goods which we in- 
tend by the Obſervance of the Law of Nature 
to obtain from other Men, has a Dependance 


on their Kindneſs and on their Probity, and 


ſo is not abſolutely in our own power; yet 
for as much as in all Probability, they haye 
the ſame End and Delign with our ſelves, we 
have at leaſt fair reaſon to hope for and to ex. 
pect ſuch Good Uſage and Retribution from 
them, though we cannot give our ſelves an 
infallible Aſſurance of it, before it comes. 
Scarce any Man hath met with ſo many Ene. 
mies in the World, as not to own himſelf in- 
debted to ſome Bene fadors. And we ſee that 
the Evils which Men procure to one another, 


have never been able to prevail to utter Ruine 


and Deſtruction of Human Race: Which is 
a plain Evidence, that Good Actions have 
oftner attain'd their juſt End and Reward, 
than they have fail'd and been diſappointed of 
it. On the other ſide, altho' a Perſon who 
neglects or diſobeys the Law of Nature, may 
ſometimes by an unaccountable Concourſe of 
External Cauſes, receive a whole Flood of 
Goods and Benefits from other Men; yet be. 
cauſe in this caſe thoſe Effects are, with regard 
to him, merely contingent, and do very ſeldom 
fall out in ſuch a manner, we may conclude, 
that Nature and Reaton did not preſcribe, 
much leſs command the Means by which he 
attain'd, only caſually, to ſuch an End. Reaſon, 
on the contrary, molt clearly ſhews us, that 
we take a much more probable way to Happi- 
neſs by acting on a ſettled Deſign, and by ap- 
plying the beſt Means we can to the gaining 
of our purpoſe, than if we ſhould throw aſide 
all Counſel and Forecaſt, and permit our ſelves 
to be driven at random by the blind Guidance 
of Chance. But this Point is indeed as clear 
as any thing in Nature, and hath been made 
out to full Advantage by Dr. Cumberland. 
There remains therefore this only Queſtion 
farther, whether or no beſides the Natural 
Effects of Evil Actions, and befides thoſe 
which ariſe from the Sanction of Civil Laws, 
there are ſtill others in referve appointed by 
God's free Pleaſure, and to be inflicted by 
virtue of his Sovereign Prerogative ; or whe- 
ther God hath not added to the Sanction of the 
Laws of Nature ſome Arbitrary Puniſhment : 
Eſpecially ſince it is apparent, that the Natural 
Conſequences and Effects of Evil Actions are 
frequently interrupted, and that the Wickedneſs 


of many Men ſeems to turn to their Gain and 


Advantage. Now what the Scripture hath de- 
clar'd in this Matter, is plain and beyond all 
Diſpute. But waving that Authority, the affir- 
mative Side of the Queſtion may be defended 
from ſeveral Conſiderations. As from that 
moſt ancient and molt univerſal Tradition, 
concerning a certain Revenging Divinity (1), 
and the Pains after Death. Of which Opi- 
nion we have two fair Inſtances in the Caſes 
oP apr and of St. Pan/; (Jonas chap. 1. v. ). 

s chap. 28. v. 1, Sc.) for there being no 


_— 


(a) See Prov. XI. 31. Vid. Ifucrat. de Permutatione, p. 576. (1) Which was call'd Nemeſis, and was thought to 


have the care of puniſhing the Crimes, which were unpuniſh'd upon Earth; either rhro' Negligence, or chro” 


want of Power, of this there is a fine Deſcription in Anmien. Marcellin. B. I4. C. 3. 
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natural Connexion and Conſequence, either 
between Jonas s Crime and the Tempeſt, or be- 
tween the Fact of Murther, and the biting of 
the Viper, the People who were preſent at 
both Accidents, immediately ſuppos d that 
God Ne did thus extraordinarily inter- 
poſe his hand to puniſh ſome heinous Wicked- 
neſs (4). Moreover, it being moſt certain 
that it is the Divine Pleaſure thoſe Laws ſhould 
be obey*d, and not leſs manifeſt, that the na- 
tutal Effects of them may be (partly at leaſt) 
eluded; it is highly probable, that God will 
find ſome other way of puniſhing ſuch Offen- 
ders: Eſpecially ſince the Gnawings of Con- 
ſcience, and the want of Quiet and Security, 
which conſtantly attend Evil Men, do not al- 
ways riſe to ſuch an afflicting degree, as to 
ſeem a ſufficient Plague and Penalty for their 
Crimes (5). But becauſe whatever Arguments 
we can alledge 4 priori, will not amount to a 
Demonltration, but only to a high Probability; 
and becauſe this Arbitrary Puniſhment preſup- 
poſes ſome politive Determination of the Di- 
vine Will, which we can hardly come to a 
Knowledge of without a particular Revelation; 
and ſince our Induction and our Experience are 
at preſent imperfect, we can ſcarce avoid con- 
teſling, that to thoſe who ſee only by the Light 
of Natural Reaſon (1), this Controverſy 
muſt {till appear in ſome meaſure, dark and 

obſcure. | 
XXII. As to the matter of the Law of Na- 
ture, Grotius obſerves (c), that many things 
are referr'd to this Law not properly, but re- 
duftively, for as much as the Law doth not 
oppoſe or forbid them. As thoſe things are 
term'd Juſt, not ny which are in ſtrict 
Juſtice doth not con- 


tradict: (though it would be better to call 


ſuch things permitted, than plainly aft.) 
But perhaps this Diſtinction of Crotius might 
be more conveniently applied to thoſe Conſtitu- 
tions which according to the particular State 
of Men, the Deſire of Peace and Tranquillity 
hath at any time introduc'd: as likewiſe to 
the Actions undertaken in Conformity to ſuch 
Conſtitutions. For we ſhall often hear the 
Lawyers debating ſuch Caſes as theſe, whether 
the Poſſeſſion of things, whether Preſcription, 
whether the making of Wills, and whether 
buying and ſelling, do belong to the Law of 
Nature, or not. Which doubts cannot eaſily 
be refolv'd, unleſs we diſtinguiſh between 
thoſe things which the Law of Nature deter- 
mines, by commanding or forbidding them : 
and thoſe things which Men have been in- 
duc'd to ordain for the neceſſary Promotion of 
Society, the Liberty of doing which flows 
immediately from this Human Ordinance and 
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Inſtitution: And then we ſay of theſe laſt 
things, that they belong to the Law of Nature 
by way of Reduction. Thus the Dominion 
or the Poſſeſſion of things, doth not imme- 
diately ſpring from Nature, nor can we alledge 
any direct and expreſs Precept for its Intro- 
duction : Yet it may be ſaid in ſome meaſure 
to be enjoin'd by Natural Law, in as much 
as when Mankind began to multiply in the 
World, it was requilite to their peaceable 
Condition, that the Primitive Communion of 
Goods ſhould be laid aſide. Thus Preſcription 
is not plainly commanded by the Law of Na- 
ture; yet upon Suppoſition of things being 
divided into diſtinct Proprieties, the Peace of 
Mankind ſeems to favour it; leſt otherwiſe the 
Titles to things ſhould remain al ways in doubt. 
Thus, laſtly, Nature doth not politively en- 
join us to make Wills, or to buy and ſell ; 
yet Proprieties being ſuppos'd as in the former 
caſe, 1t naturally follows, that a Perſon at his 
Death ſhall have the Power of diſpoſing of his 
own Goods; and that Men by the Intervention 
of Bargains and Contracts ſhall be at Liberty 
to alienate ſuch things as belong to themlelves, 
for the Procurement of thoſe which are in the 
Poſſeſſion of others. 

Crotius farther obſerves on this Subject (2), 
that ſometimes by abuſe, thoſe things are re- 
ferrd to the Law of Nature, which Reaſon 
indeed ſhows us to be Honeſt, and better than 
their Oppoſites, though they are not properly 
matter of Debt and ſtrict Obligation. Of 
which kind, are many high and uncommon 
Acts of Liberality, of Mercy and Clemency ; 
as likewiſe whenever a Man recedes from any 
part of his Right, not being compell'd by Ne- 
ceſſity. Thete Matters St. Paul illuſtrates in 
his firſt Epiſtle to the Corinthians, Chap. VI. 
v. 12. Chap. VII. v. 38. Chap. X. v. 23. (4). 

Socrates (3), when a Raſcally Fellow had 
offer d him an Injury, would not complain of 
it to the Judge; but reckon'd it (as he ſaid) 
no more than if an Aſs had kick d him. And 
Cato, as Seneca (e) tells us, when he receiv'd 
a Blow in the Face, was fo far from reſenting 
the Affront, and from defiring Satisfaction, 
that he would not venture ſo far as to forg7ve 
it, but denied that any ſuch thing had been 
done. Thinking it better not to acknowledge 
the Fact than to proſecute it. 

XXIII. There is {till one Queſtion behind 


which requires our Determination. Whether 


or no there be any ſuch thing as a particular 
and poſitive Law of Nations, contradiſtinct 
to the Law of Nature. Learned Men are not 
come to any good Agreement in this Point. 
Many aflert the Law of Nature and of Nations 
to be the very ſame thing, differing no other- 


( a ) Add. Gror. de Veritate Rel. Chr. I. 1.f. 19, 20, 21, 22.1. 2. f. 9. 
{ 1 ) See Lock of Human Underſtanding, B. 2. C. 21. f. 70. 
Le Clerk's Latin Pneumatology, c. 9. .. 2. and ſ. 9, &c. to the End of that Chapter. 


(b) Add. D. Cumberland. C 5.1. 25. 
See Mr. Paſcal's Book of Thoughts, Chap. VII. and 
(e] I. . e. 1. f. 10.n. 3. 


(2) Sce B. 1. c. 2. . 8. (d) So Ulpian. (I. 4. C. 1. D de alien. jud. mut. cauſ.) The Prætor doth not diſapprove of his 
Proceeding, who choſe rather to loſe his Right, than to engage in long Suits and Contentions. This Averſion to Strife doth 


by no means deſerve Reproof. (3 ) See Plutarch of the Education of Children, pag. 19. C. Ed. Hr (e) De Ira, 


J 2. Cc. 32, Cc. de Conſtant, Sapientis, c. 14. 
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wile than in external Denomination. Thus 


Hobbes (a) divides Natural Law, into the Na- 


tural Law of Men, and the Natural Law of 
States commonly call d the Law of Nations. 
He obſerves, that the Precepts of both are the 
ſame : But that for as mach as States when they 
are once inflituted, aſſume the Perſonal Pro- 
prieties of Men, hence it comes to paſs, that 
what, [peaking of the Duty of particular Men, 
we call the Law of Nature, the ſame we term 
the Law of Nations, when we apply it to whole 
States, Nations, or People. This Opinion we 
for our part readily ſubſcribe to: Nor do we 
conceive, that there is any other Voluntary 
or Politive Law of Nations, properly inveſted 
with a true and legal Force, and obliging as 
the Ordinance of a Superior Power (5%. And 
thus we do not peally diſter in Judgment from 
thoſe who are more inclin'd to call that the 
Law of Nature which conſiſts in a Conformity 
to Rational Nature, and that the Law of Na- 
tions, which flows from the Conſideration of 
Human Indigence, the Relief of which ſeems 
to be the main end and deſign of Society. 
For we as well as they, deny that there is any 
poſitive Law of Nations proceeding from a 
Superior. And whatever is deducible from 
Retlections on the Indigence of Human Na- 
ture, we refer immediately to Natural Lau 
only we were unwilling to define and explain 
this Natural Law by a Conformity to Rational 
Nature; becauſe by this means we ſhould eſta- 
bliſh Reaſon for the Rule and Meature of it 
lelf; and fo this way of demonſtrating Na- 
ture's Laws would run round in a Circle. 

Moſt of thoſe matters which by the Civi- 
ans and others are refer d to the Law of Na. 
tions, as the ways of acquiring things, the 
Buſinels of Contracts, Oc. do indeed belong 
either to the Law of Nature or to the Civil 
Laws of thoſe Countries where they are ob- 
ſerv'd: Many People and States agreeing in ſuch 
points, which otherwiſe do not depend on the 
Univerſal reaſon of Mankind. Now it is not 
proper or fair to conſtitute theſe as a peculiar 
and diſtin& Species of Law; in as much as 
the Reafon wi ſuch Conſtitutions are com- 
mon to many Nations doth not ariſe from any 
mutual Covenant or Obligation, but is wholly 
to be attributed to the particular Pleaſure of 
the ſeveral Legiſlators, who by accident agreed 
in theſe Ordinances, without the leaſt regard 
to one another. And therefore this kind of 
Cuſtoms and Decrees, may be and frequently 
are, alter'd by one People, or Kingdom, with- 
out adviſing with their Neighhours. 

Nor is Feldenius's Diſtinction to be deſpis d, 
who in his Obſervations on Crotius (c), tells 
us, that the Roman Lawyers by the Law of 

/4120ns, underſtood the Power and Liberty 
which Strangers and Foreigners were allow'd 
to tranſact Matters in the Roman State; and 
by the Cizz/ Law, that which was proper to 


the Citizens only, all Foreigners being ex. 
cluded from its Benefit. That on this account 
Wills and Marriages were ſaid to be of the 
Civil Law, and Contracts or Bargains, of the 
Law of Nations, becauſe the former were re. 
{train'd to the Citizens, whereas Strangers 
were admitted to a Share and Right in the 
latter. 

Many Authors do farther rank under the 
Title of the Law of Nations, ſeveral Cuſtoms 
mutually oblerv'd by tacite Conſent, amongſt 
moſt People pretending to Civility ; eſpecially 
in the Affairs and Tranſactions of War. For 
aſter that the moſt poliſht parts of the World 
came to eſteem Martial Glory as the greateſt 
of Human Honours, and to think that a 
Man had no ſuch fair way of ſhowing his Ex- 
cellency beyond others, as by being able by 
his Boldneſs and his Sagacity to deſtroy many 
of his Fellows; upon which account there 
perpetually aroſe either unneceſſary or unjult 
Contentions; For fear great Captains, if they 
us'd the full Liberty of a juſt War, ſhould 
bring too much Envy en their Power, and 
expole themſelves to general Hatred; many 
Nations found 1t convenient to temper the v1- 
gorous Fierceneſs of Hoſtile Proceedings, by 
a Shew of Clemency and of Magnanimity. 
Hence arole the Cuſtoms of exempting certain 
Things and Perſons from Martial Violence ; 
the particular manners of hurting Enemies to 
ſuch degrees, of treating Captives, and the 
like. Machiavel in his Prince (d)] relates one 
Practice of this Nature, which I queſtion whe. 
ther it were Worthy of the Name and the Pro- 
teſhon of Soldiers. He ſays it was firſt in- 
troduc'd by Alberigo da Como of Romagna, and 
kept up in the Italian Wars of the laſt Ape, 
chiefly by the Foreign and Mercenary Troops. 
The oppoſite Generals endeavour'd with all 
poſſible Induſtry, to rid themſelves and their 
Soldiers of all Trouble and Fear. And their 
way was, by killing no one in Fight; only 
taking one another Priſoners, whom they after- 
wards diſmiſs d without Ranſom. When they 
were in Leaguer before a Town, they ſhot not 
rudely amongſt them in the Night; nor did 
the Beſieged dilturb their Camp with the like 
Inctvilities They made no Intrenchments 
for their Security whilſt encamped; and when 
Winter came on, never lay at all in the Field. 
And to behave themſelves in this manner was 
part of their Diſcipline and Inſtitution. An 
Agreement ſomething like this Szrabo (e) tells 
us of, between the Exetriaus and the Chali- 
diant, forbidding the uſe of Miſſive Weapons 
againſt each other. To which we may add 
the Cuſtom obſerv'd by the Ancient Indians, 
of letting the Husbandmen remain ſafe from 
all Injury and Molcitation, even in Civil 
Wars (/). 

But although theſe Cuſtoms ſeem to include 
ſome kind of Obligation ariſing from tacite 
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_ ( a ) De Cie, e. IS, 4, 5 ( b ) Add. Boecier, in Grot. J. e. \ 14 & in . 2. K. 4 ſ 9. (c) L. - & oz * * 20. 
& c 2. . t. (d) Cz. (e) L. 10. (f) Arrian. in Indice 
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Conſent; yet if one who is engag d in a Law- 
ful War, ſhall neglect them, and profeſs that 
he will not be bound by ſuch Reſtraints ; pro- 
vided what is contrary to them may be rightly 
done according to the Law of Nature; he is 
vilty of no other Sin, but a fort of Unskil- 
fulnels, in not adjuſting his Proceedings to 
the nice Models of thoſe, who reckon War in 
the number of the Liberal Studies. As a 
Gladiator is accus'd of Inexpertneſs, when 
he wounds his Antagoniſt otherwiſe than by 
the Rules of Art. Whoever therefore wages 
War 1n a juſt Cauſe, may flight theſe Forma- 
lities at Pleaſure, and govern himſelf purely 
by the Law of Nature: Unleſs he thinks it 
more for his Intereſt to obſerve them, as a 
means to render the Enemies leſs ſevere to- 
wards himſelf and his Men. On the other 
hand, he who proſecutes an unjuſt Quarrel, 
if he punctually fulfils theſe Niceties, is fo 
far in the Right, as to appear wicked with 
ſome kind of Temper and Moderation. How- 
ever thele Reaſons not being general, can- 
not conſtitute any Law of an univerſal Ob- 
ligation, Eſpecially ſince as to any Reſtraints 
which depend on tacite Agreement, 1t ſeems 
reaſonable that either Party ſhould have the 
Liberty of abſolving themſelves from them; 
by making expreſs Declaration that they will 
be holden by them no longer, and that they 
do not expect or require the Obſervance of 
them from others. Hence we find many ſuch 
Practices to be worn out by Time, or over- 
come by the Prevalence of contrary Cuſtom. 
Neither have thoſe Men any good reaſon of 
Complaint, who cenſure this Doctrine as a 
Notion by which the Security, the Intereſt, 
and the Safety of Nations are robb'd of their 
ſureſt Guards and Defence, For the Enſurance 
of theſe Advantages and Bleflings doth not 
conſiſt in the Practice of ſuch mutual Favours, 
but in the due Obſervance of the Law of Na- 
ture; a much more ſacred Support; and which 
whilſt they enjoy, they have little need of in- 
ſerior Methods of Protection. And ſure it 
ſhows much more Excellency and Worth in any 
Cuſtom, to derive it from the Law of Nature, 
than to eſtabliſh it only on the Conſent of 
different People. 

Amongſt the chief Heads of that Voluntary 
Law of Nations which Grotius maintains, he 
reckons the Law of Embaſlies. Now as to 
this point it is our Opinion, that the Perſons 
of Embaſſadors are Sacred and Inviolable, even 
amongſt Enemies by the meer Law of Nature; 

provided they do not come purely as Spies, 
nor enter any hoſtile Deſign againſt the Perſon 
to whom they are ſent; although in the or- 
dinary Courle of Buſineſs, and of Treaties, 
they prefer their Mafter's Inte reſt to all others. 
For in as much as ſuch Perſons are neceſſary 
for the procuring the preſerving „ or the 
ſtrengthening of Peace by Leagues and Cove- 
nants; and ſince the Law of Nature enjoins 
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us to embrace Peace by all honeſt ways: it 
mult at the ſame time be ſuppos d to have pro- 
vided for the Security of thoſe Men, without 
whoſe Intervention this Good End cannot be 
obtain'd (a). To this Right of perſonal Safe- 
ty is join d another of being exempted from 
the Juriſdiftion of the Sovereign to whom 
they are ſent; at leaſt in all Matters relatin 
to their Office. Since otherwiſe they wok 
not haye full Power and Liberty to promote 
their Maſter's Intereſt, with due Application 
and Vigour, were they oblig'd to give an ac- 
count of their Management to any Authority, 
beſides that which they repreſent. Other 
Privileges commonly attributed to Embaſſa- 
dors, eſpecially to thoſe who reſide in Courts, 
not for the ſettling or the ſecuring of Peace, 
but chiefly for the diving into the Secrets and 
Policies of a State, theſe depend abſolutely on 
the Indulgence of the Prince who entertains 
them; and therefore, if he ſees convenient, 
he may deprive them of theſe Favours with- 
out the Breach of any Law, provided he will 
ſuffer his own Miniſters abroad to be treated 
in the ſame manner. 

The Right of Burial, which according to 
Grotius ſeems likewiſe to make a particular 
Head of the Law of Nations, may be well re- 
ferr'd to the common Duties of Kindneſs and 
Humanity (5). Nor are the other Inſtances 
which he offers, of Conſequence enough to 
e[tabliſh a new Species of Law, ſince they may 
with Convenience enough be allowed a Place 
in the Syſtem of the Law of Nature. As for 
thoſe Perſons who rank under the Law of 
Nations, the particular Compacts of two or 
more States, concluded by Leagues and Trea- 
ties of Peace, to us their Notion appears very 
incongruous. For altho' the Law of Nature 
in that part of it concerning the keeping of 
Faith, doth oblige us to ſtand to ſuch Agree- 
ments; yet the Agreements themſelves can- 
not be call'd Laus, in any Propriety of Speech 
or of Senſe. Beſides they are almoſt infinite in 
Number, and commonly are ſettled only for a 
Time. Nor do they any more conſtitute a 
part of Law in general, than the Covenant: 
and Bargains of particular Subjects with each 
other, do belong to the Body of the Civil 
Law of the Kingdom: But they are rather to 
be eſteem'd the Subject and the Concern of 
Hiſtory (c 

XXIV. Of all the Diviſions of Natural Law, 
that ſeems to us moſt accurate and molt con- 
venient, which conſiders in the firſt Place, a 
Man's Behaviour towards himſelf, and then 7o- 
wards other Men. Thoſe Precepts of the Lau 
of Nature which bear a regard to other Men, 
may be again divided into Abſo/ute and Hypo- 
thetical or Conditional. The former are ſuch 
as oblige all Men in all States and Conditions, 
independent from any human Settlement or 
Inſtitution. The latter preſuppoſe ſome Pub- 


lick Forms and Civil Methods of Living to have 


(a) Add. Marſelaer Legat. I. 2. C 13, (b) Add he 


art h. de Crimin. Proleg. c. 3. f 5. (c) Add. Selden de 
Mari Clauſo, I. 1. c. 2. concerning Unwritten Laws, or Cuſtom, beſides others. See Becler, ad Crot. I. 2. c. 4. f. * 2 
Q 2 
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been already conſtituted and receiv'd in the 
World. Which Diſtinction Crotius hath thus 
expreſs d in other Words; The Law of Nature 
73 concern d, not only about ſuch things as exiſt 
antecedent 10 rf ill, but —_— — 
— things which follow upon ſome Atts of that 
Wil. © Whence Ns = — or the 
Propriety of things as it now ſtands is eſtab- 
* Iiſh'd by the Pleature of Men, yet ſuch a Set- 
*tlement being once ſuppos d, Natural Law 
informs us that tis a Sin to take the Goods 
© of another Man, without the Owners Con- 
fent (a). That is, there are many things 
which as to the Exerciſe of the Act are Arbi- 
trary, or where 1t 1s left to the free Pleaſure 
of Men whether they will perform ſuch an Act 
or no: But the Act being once perform'd, 
there follows upon it by virtue of ſome Pre- 
cept of the Law of Nature, a Moral Neceſlity 
or Obligation ; or elſe the Manner and Cir- 
cumſtances of the Act, are by the ſame Law 
adjuſted and determin'd. Thus, for Example, 
altho' the Law of Nature doth not command 
me to buy of another, yet ſuppoſing me to buy 
at my own Pleaſure, 1t commands me not to 
ſeek my own Gain to the Damage of the other 
Party, nor to cheat him in the Bargain. And 
many ſuch Precepts of the Law of Nature 
there are, which cannot take place, or in- 
deed be underſtood, unleſs upon Suppoſition of 
Diſtinct Proprieties of things, and of the Eſtab- 


liſhment of Civil Authority. Yet it cannot 
hence be prov'd that even all Poſitive Laws are 
part of the Law of Nature, becauſe Nature 
obliges us to obey the Commands of the Su. 

reme Magiſtrate, tho' our own Conſent gave 
[255 his Sovereignty over us. Thus much in. 
deed is certain, that the Violators of Ciyj] 
Laws do, by breaking their intervening Co. 
venant, mediately ſin againſt the Law ot Na. 
ture. And yet there ſtill remains a prodigious 
difference between theſe Natural Laws which 
we call Hypothetical, and the Poſitive Laws 
of Civil Governments : in as much as the rea. 
ſon of the former is drawn from the Condition 
of Mankind conſider'd in general; but the 


Reaſon of the latter is taken from the parti. 


cular Intereſt of any Nation or State, or from 
the bare Pleaſure of the Legiſlator. There. 
fore our Civil Poſitive Laws, are not ſo many 
Precepts of the Natural EHypotbetical Law, but 
do only borrow their Force of obliging, in 
Human Regard, from the Virtue of ſome ſuch 
Hypothetical Precept of Nature. Now of thoſe 
Human Inſtitutions which ſerve for Foun. 
dations of theſe Hypothetical Precepts , the 
three chief are Speech, the Dominion and the 
Price of things, and Human Sovereignty or 
Command. And by this Diviſion we ſhall 
hereafter guide our Proceedings, when we 
arrive at that part of our Defign. 


(a) Vid. I. 1. . 3. D. de furtis. I. 42. D. de verb. Signif. 


CHAP. 


IV. 


Of the Duties and Performances of Man towards himſelf ; as well 
in regard to the Improvement of his Mind, as to the Care of his 


Body and of his Life. 


Ltho' this be a Quality common to Man, 
A with other Animals, that he is concern'd 
for his own Preſervation, and is naturally glad 
to be in as good a Condition as poſlible ; yet 
that 47s Care of himſelf ought to be of a much 
more refin'd, and of a much nobler Strain , 
than what we can ſuppoſe in Brute Creatures, 
there 1s good reaſon to conclude : Not only 
becauſe he hath receiv'd more Endowments 
than they, and ſuch as are more capable of 
fruitful Culture and of uſeful Improvement ; 
but farther, becauſe he cannot perform the 
Duties to which he ſtands oblig'd, unleſs he 
brighten and quicken his Faculties by good 
Exerciſe, and make them more vigorous and 
more ready in the Production of worthy Acti- 
ons. Beſides, the Labour which a Man ſpends 
on his own Improvement, is not terminated 
in himſelf ; but ſpreads abroad its Fruit to the 
Benefit of all Mankind; and the better any 
Perſon approves himſelf in the Management 
of his own Gifts and Abilities, he is juſtly 


eſteem'd the more excellent Citizen of the 


World, and the more Generous Benefactor to 


his Fellows. Wherefore Man in his Endeay- 
ours to fulfil the Laws of Society, to which he 
is by his Creator directed and deſigned, hath 
good reaſon to imploy bis firſt Pains and Study 


on himſelf; fince he will be able to diſcharge. 


his Duty towards others with ſo much more 
Eaſe and Succeſs, the more diligent he hath 
been in advancing his own Perfection. Where- 
as he who is unuteful to himſelf and idle in his 
proper Concerns, can give other Men but little 
reaſon to expect advantage from his Pains. 
There is ſcarce more neceſſity for our en- 
gaging in this Care, than there 1s Sollicitude 
and Difficulty in the Proſecution of it. For in 
the firſt place, Men are born in an entire Ig- 
norance of things, and their Minds whilſt yet 
tender may be eaſily fo far defiled and tainted 
with vile Opinions, that it will afterwards be 
no eaſy Labour to waſh off the Stains. Beſides 
we bring hereditary and inbred c 
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with us into the World, which draw us all, more 
or leſs , out of the ſtrait Path of Reaſon; and 
unleſs we bridle and reſtrain them, pour out a 
Flood of foul and unworthy Actions, thro' the 
Courſe of our whole Lives. And it may per- 
haps quicken our Induſtry to conſider, that we 
have but one Time allow'd us to act our Part 
in, and cannot hope for a ſecond Entrance on 
the Stage to amend the Faults of our firſt Per- 
formance. For that old Complaint in Zar:- 
pides (a) will ever be as vain and ineſſectual 
26 when it was firſt made: 


*Or wor 7 i Begrumy un Tomy N, &c. 


Me miſerable ! that Men ſhould be deny'd 
The Gift of ſpringing to a ſecond Youth, 

A Double Age! The Structures which we raiſe 
If found de fective, later Cares reform, 

New modell d: But our own unhappy Frame 
Stands without Change, and falls without Repair ! 


O! might we turn our Steps, and tread again 
The Path of Life; what Slips we once had made 
We would correct, and every cheating Maze 
Avoid, where Folly loſt our Way before! 


Now ſince Man conſiſts of two Parts, a Soul 
and a Body, whereof the former is the great 
Principle and Spring of Human Actions, the 
latter ſupplying the Place of a ſubordinate In- 
ſtrument , the Care and Improvement of the 
firſt and Nobleſt Part, may juſtly challenge the 
Precedence in our Endeayours. . 

II. The Culture of the Mind which all Men 
are oblig d to undertake, and which is abſo- 
lutely neceſſary for the Performance of Human 
Duty, conſiſts chiefly in theſe Particulars; 
that we obtain true Opinions concerning all 
ſuch things as our Duty bears any reference to, 
that we ſet a right | fr — and Price on 
thoſe Objects which commonly excite our Ap- 
— and that we temper and regulate our 

aſſions by the Direction of Sound Reaſon. 

III. Amongſt the Opinions then which it 
highly concerns all Men to ſettle and to em- 
brace, the Chief are thoſe which relate to 
ALMIGHTY GOD, as the Great Crea- 
tor and Governour of the Univerſe. That 
there is really exiſting a Supreme Being, from 
whom all other things derive their Original, 
and the Principle of their Motion; not as from 
a dull and ſenſeleſs Power (as the Weight, for 


Example, in a Clock), but as from a Cauſe en- 


du'd with Underſtanding and with Freedom 
of Choice. That this Eternal Being exerciſes 


ever thus much of Force and 


a Sovereignty not only over the whole World, 
or over Mankind in General, but over every 
Individual Human Perſon : Whoſe Knowledge 
nothing can eſcape: Who by Virtue of his 
Imperial Right, hath enjoin'd Men ſuch cer- 
tain Duties by Natural , the Obſervance 
of which will meet with his Approbation, the 
Breach or the Neglect with his Diſpleaſure: 
And that he will for this purpoſe, require an 
exact Account from every Man, of his Pro- 
ceedings, without Corruption and without 
Partiality. 

Now as the main Parts of Human Duty turn 
on this Belief, ſo is it the only Foundation of 
that ſweet Tranquillity and Acquieſcence of 
Mind, which Men inwardly enjoy, and the 
very Fence and Bulwark of all that Probity 
which we are to exerciſe towards our Neigh- 
bours; without which no Man can ſeriouſly 
and heartily do a good Action himſelf, or give 
ſufficient Caution and Security of his Honeſt 
Intentions to others (5). And altho' it ap- 

ars from the Ordinances of the Chriſtian Re- 
igion, that GOD is not ſo far pleas'd with every 
kind of Worſhip which Men pay him, as to 
embrace them with peculiar Favour, and to 
give them a Title to Eternal Life, which Good 
Effects do follow only that Inſtitution and Way 
of Service which he hath reveal d in a ſingular 
manner to the World: Let a ſerious Per- 
ſwaſion concerning the Divine Exiſtence and 
Providence, under whatever particular Ap- 
prehenfions, or particular Worlhi , hath how- 
cacy, as to 
render Men more obſervant of their Duty (c). 
To prove this Aſſertion we need only conſider, 
that there have been of old, and ſtill are Men 

rofefling Religions which we muſt own to 
6 deſtructive to Salvation, as ſuppoſe Ma- 
hometans, or Pagans; who 8 by 
Virtue of their Perſwaſion of. G O D's Pro- 
vidence , have ſhown no inconſiderable Con- 
cern and Care for Honeſty and Juſtice; ſo as 
not to be outdone by many Chriſtians, at leaſt 
as toExternal Performances. Nay there are not 
wanting Perſons, who from the Experience of 
long Travels pretend to affirm, that Chriſti- 
anity hath not been able to alter the Common 
Diſpoſitions of ſome Nations towards parti- 
cular Vices; and that tis not eaſy to diſcover 
the Truth of that Holy Religion, from the 
Manners and the Practices of thoſe who pro- 
feſs it. Tho' I ſhould imagine the Reaſon of 
that Unhappineſs to be chiefly this, becauſe 
the Chriſtian Doctrine and Worſhip, being re- 
ceiv'd by moſt Men, not upon their own 


nä — — 


( a ) In Supplicibus, (b) Boerius de Conſolat. Your living under the Eyes of an All-ſeeing Fudge, lays à kind of a ne- 
ceſſit y pon you to be Good and Virtuous. Grotius in lib. Sapientie. Cap. 12. v. 1. How high ſoever ſome People talk about 
Howe#t y being deſireable meerly on its own account ; yet ſo great is the force of theſe outward viſible Things upon our Mind, that 
wit hout a full Perſ waſion of the Divine Providence and Retribution, and without ſome Syſtem of Laws to guide Men in the true 
way of ating, it i impoſſible but that they ſhould wander into moft grievous and fatal Dangers. For, as Human Reaſon is looſe 
and giady, when the Paſſions have overcome the Judgment, and the Manners are ſuited to the Paſſions, it eafily finds out a Ce- 
lour and Di [guiſe for Sin, and ſo long obſtinately refuſeth to hear till it grows quite deaf. Therefore the Wiſe Man pronounce: h 


thoſe to be miſerably Vain, w 
to let thoſe great Points depend on every Man's Fancy 
net ſay to Good Manners, but to Government and Society. 


0'are ſo far from having a careful regard to the Knowledge of GOD and 
and Choice: Than which nothing can be contriv'd more deſtructi ve, I ds 
* K. (c) Lucian, de mn 
in their Duty to G O O, are the moſt Honeſt aud Regular in their Dealings with Men. 


his Providence, 6s 
inib. Thoſe who are moſt ftrict and conſcientious 
Choice 
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Choice and Judgment, but from the Cuſtom 
of the State in which they * to be born, 
reſides rather in their Mouth than in their 
Heart; whence it comes to paſs, that ſo few 
are ſeriouſly inclin d to reform their Mind by 
its Directions. For I doubt not, but that at 
leaſt the External Acts even of National Vices 
might be repreſt, would Men but "pp! them- 
ſelves in earneſt to the leading a Lite ſuitable 
to their Profeſſion. 

IV. As this Perſwaſion, and whatever elſe 
we are able to learn concerning the Worſhip of 
GOD, either from Reaſon or from Revelation, 
is firſt of all to be implanted in a rightly Cul- 
tivated Mind: So are the Opinions 4 
to theſe Truths molt carefully to be barr'd o 
and excluded. And here we would not only 
be underſtood of Atheiſtical and Epicurean 
Principles, but of thoſe numerous Notions , 
which appear to be deſtructive of true Religion, 
of Good Manners and of Human Society, 
which it is in an high manner the Intereſt of 
Mankind, to ſee abſolutely rooted up, and 
baniſh'd out of the World. Such 1s that Fan- 
cy of the Stoical Fate, or the unchangeable 
Courſe and Wheel of things and Actions; by 
which Men are made only the Tools or Engines 
of their own Operations, it not being in their 
Power to manage them with any Freedom of 
of Choice, or with any Direction of Counſel. 
For admitting this Hypotheſis, it doth not 
appear, why the Actions of a Man ſhould be 
morally imputed to him, rather than the Mo- 
tion of a Clock to the Wheels by which it is 

erform'd, or what would be the uſe of Re- 
—— what the Equity of Laws and of Pu- 
niſhments (4). There is an Opinion nearly 
allied to this which ſuppoſes, the Conſequences 
of Cauſes and of Effects, or the Great Chain 
of things eſtabliſh'd by the Creator, to ſtand 
by ſuch an Immoveable Decree, that GOD 


hath left himſelf no liberty of interpoſing in 


particular Caſes. Thus all Miracles, all ex- 
traordinary Aſliſtances of Heaven, all Effects 
of Prayers, of Repentance and of Amendment, 
ſeem to be entirely cut off at one Stroke. To 
theſe we may Join that Ancient and widely re- 
ceiv'd Pperſwaſion, that the Poſitions of the 
Stars, laid an indiſpenſable neceſſity on Hu- 
man Actions and Events; or that the Hour of 
Nativity determin'd the whole Proceedings of 
Life. Which Manilius, one of the Aﬀertors 
of 1t, thus delivers, 


—◻— Fuarit aller amore 


Et pontum tranare poteſt, & vertere Trojam. 
Alterius ſors eſt ſcribenats legibus apta : 

Ecce patrem nat i perimunt, natoſq; parentes, 
Mutuaq; ar mali coeunt in vulnera fratres : 

Non neſtrum hoc bellum eſt : coguntur tant a mover, 
Ing; ſuas ferri penas, lacerandag; membra. 


4. 
Foc quoque fatale eſt fic ipſum expendere fatum. 


One, mad in Love, to Troy will carry War, þ 
OrſwimtheFload,and view the Torch from far; 
Another is determin'd to the Har. 0 
A Son his Father, Father kills the Son 

On mutual Wounds two headlong Zrothers run. 
Theſe Combats prove the forceof Ruling Powers; 
For they are too unnatural to be ours. 


Nay this Opinion's ſettled by Debate, 
Tis Fate, that we ſhould thus diſpute of Fate. 


Mr. Creech. 


And this Superſtition ſtill bewitcheth a great 
part of the Eaſtern World, where no Buſineſs 
of Moment is undertaken, without conſulting 
the Aſtrologers, hat they may read, as the 
Phraſe is, what 7s written in Heaven. To 
which purpoſe, Father Berner tells a pleaſant 
Story of a Gardener of A, King of Perſia, who 
rooting up ſome Trees which the Kang by 
Direction of his Aſtrologer , had planted in a 
fortunate hour, and being thereupon rebuked, 
turning to the Aſtrologer, Sure ( ſays he] you 
was out in your Calculation : For thoſe Prees 
could never have the Benefit of lucky Stars, 
which were ſet at Nom, and unfortunately 
wh d up at Night. Another Relation like this 
e gives us of à certain Slave, a Run-awa 
from Goa, who ſet up in the City Deb/: for an 
Expounder of the Stars, and foretold many 
ſtrange Events with good Confidence to the 
People : Every now and then looking upon his 
Mariners Compaſs and his Howur-book , as the 
Noble Inſtrument of his Art. When ſome 
who had formerly a Knowledge of him , de- 
clar'd their Wonder, at his new Profeflion 
and Equipment, his Reply was, A tal Beftias, 
tal Aftrologuo. For fach Beaſts, ſuch an Aſiro- 


Ager. But all this kind of Aſtrology is real- 


ly nothing elſe , but a ſpecious way of cheat- 
ing Ignorant People of their Money, under- 
taken by ſome Confident Knaves, who in their 
talk of future Occurrences are not fo much 


ſupported by their own Arts, as by the Cre- 


(a) Seneca Oedip. 


Fati iſta culpa eſt - 


— 


nemo fit fato nocens. 


The Fault is Fates; and Fate can fix no Guilr. 


Vid, ibid. v. 980, &c. Homer Ili. T. 
— % u dime eie, 
"Ana Zivs x, U Y neeggoms 
Exupybus. 


- The Fault's not mine, but Jove's and Fate's, 
And the Night-wandring Hag's. — _— 


Zeno (in Diog Las, 1.7.) retorted this Objection very pleaſantly, though he did not refute it: As he was corredt- 
ing his Slave who had been catch'd in a piece of Thievery, the Fellow in way of Excuſe told him, truly & his 
Fate to ſteal; yes, ſays Zeno, 'twas your Fate tos ta be beat for it. Marcus Antoni nus gives a more ſerious Judgment on 
the Point, The GODS (ſays he, I. 2. c. 11.) have pus it in every Man's Power and Choice , to avoid whatever is truly 


Evil. 
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dulity of their Hearers : If things fall out as 
they boldly gueſs'd, they prefently rife in 
Honour and Credit with the Multitude; if 
Matters go otherwiſe, their Predictions are 
 ealily forgot, and ſo their Miſtakes make no 
noiſe (4). Now beſides the other numerous 
ill Conſequences of ſuch a Superſtition , this 
Miſchiet follows of Courſe, that whilſt Men 
ate continually gaping at the Stars, they have 
neither Leiſure nor Inclination to guide their 
Lives by the Rules of ſound Reaſon (5). 
Molt pernicious hkewiſe is that Conceit , 
which makes GOD to allow a kind of Mar- 
ket of Sins, fo as to let them be bought off 
with Money or other Preſents, or perhaps with 
ſome vain Ceremonies and ſet Forms of Speech, 
without Amendment of Life. No leſs abſurd 
is it to imagine, that GOD Almighty is de- 
lighted with ſuch Inventions of Men, ſuch 
[n(i1rutions and Ways of Living, as are dif- 
agreeable to Human and Civil Society, as it 


is temper d by the DiQates of Reaſon and the 


Laws of Nature. Such may we reckon the 
grcatelt part of the Monaſtical Orders, which 
we had 1n vaſt Numbers, not only in Chriſt- 
endom, but amongſt the Turks and the Hea- 
thens. We ſhould alſo care fully avoid all ſuch 
unworthy and ſuperſtitious Notions, as debaſe 
and diſhonour the Divine Nature or Worſhip. 
Every fenfible Man ought to be as Antonmus 
lays, hee le Se aruorias (c) Devont with- 
at Superſtition (1). 

Tis another wicked Opinion, that the bare 
Exerciſe of Piety towards God, is ſufficient, 
without any regard had to Honeſty and to 


thote other Duties which are to be practis'd 


towards our Neighbours: As if the Externals 
of Divine Worſhip, when exactly perform'd, 
were able to make amends for a Courſe of In- 
8 towards other Men: Or as if it were 
awful to ſcrape up Money in our Liffe- time 
by all Means and Methods, good or bad, pro- 
vided at our Death, we leave ſomewhat to be 


ſpent in Pions Uſes (d). Nor leſs unreaſonable 


is the Fancy, that a ſingle Man ſhould be able 
not only to julſil his own Duty towards GOD, 
but to transfer ſome of his Merits on others, 
as if one Perſon's Negligence in his Duty was 
to be ſupplied, by the over Righteouſneſs of 
another, Of the tame Stamp is that vain Con- 
jecture, that upon account of the Satisfaction 
and the Merit of Cbri/t, we have a leſs Obli- 
gation lying on us to Probity and Sanctity of 
Manners ; and that the Hope of thoſe Bleſlings 
furniſhes us with a Security of finning. He 
who believes that his own Offences {hall be 
forgiven him for the ſake of Another's Deſerts, 
can ſcarce be hinder'd from ſinking into the 
baſeſt Diſſoluteneſs, unleſs he be at the ſame 
time fully perſwaded, that there is ſtill an Ob- 
ligation incumbent on him, to apply all his 
Endeavours to the Practice of a molt Holy Life. 
Farther, it is no leſs peſtilent than brutal an 
Opinion, to pretend that the Wickedneſs of 
ſome Actions is excus'd with G O D upon ac- 
count of their Dexterity or Humour; and that 
ſome Sins paſs only tor Jeſts in the Cogniſance 
of Heaven, As the old Poets feignd their 
Deities to take no notice of the Perjury of 
Lovers, and to forgive their Thefts and 
treacherous Intrigues (e). Nay their Mad- 
neſs proceeded ſo far, that they were not a- 
fraid to introduce their Heavenly Powers as 
the Actors of deteſtable Villanies; aſſigning ſo 
many Tutelar Gods to have the Care (as it 
were) and the Guidance of ſo many partt- 
cular kinds of Wickedneſs. Now the Argu- 
ment which Falgentins (/) draws hence is 
right and concluſive : If there were any Derties 
(ſays he, meaning Mercury and Laverna] pre- 
ſiding over Robberies, how could thoſe Action, 
be criminal before Human Judges, wich had 
Divine Authors and Patrons to defend them (g 
Euripides diſputes as well on the fame point. 


' Ouxir' drfiea Tus gn; atyer α hifi, &c. 


If Human Vices are but Tranſcripts drawn 
From Deeds Divine, and Copies ſet in Heaven, 


— 


(a) Tacitus (Hiſt. I. 1.) calls the Pretenders to Aſtrology, Genus hominum potentibus infidum, ſpcrantitus fallax, A 
Pack of Men unfaithful to the Great, and diſappointing to All of cager Hopes and Deſires. Add. Hobbes de Homine, c.14. 1.12. 
Agathias 1.1. I canugt believe that the Canſ2 of Evil is fx 4 in the Courſe of the Stars, and in the Fatal Appoiut men- of 
Uncouceivable Neceſſity, For if the Power of Fate every where prevails, all free Clectiou of Man's Will is d. froy 4; ana wit' 
ir, all Precepts, all Arts, all Diſcipline muſt come to not hing; and thoſe who have led Pious and Vertzous Lives, will be de- 
priv'd of their future Expectatiun. Nor do 1 think it allowable to aſcribe Mutual Wounds and Slaughter to the Deitice, Vid, 
Gro, de Veritate Rel. Chriſtiane, I. 4. . 11. (b) Helen ſays Wilely in Euripid. 


Xen d d eien une 1] cvBounite Prudence and Good Counſel are the beſt Prognoſticators 
Statins, Theb. 2. 


— — — —— 


| Quid crafting vol veret atas 
Sei re nefas homini. Nos pra vum ac debile vulgus 
Serntammuy penitus ſuperos: hinc pullor & ire, 
inc m:tus, infidieq; & nulla modeſtis voti. 


— What future Years ſhall bring to paſs 
"Tis Sin to know. We a Weak, Puny Race, 
Examine Heaven and ranſack 7ove's Decrees, 
Wiſely to antedate our Miferies. 

Hence all our Miſchiefs ſpring, our Rage, our Fears, 
Our treach'rous Wiles, and our Immodeſt Prayers. 


tc) L.6.f. 30. Add. Bacon, Eſſay 17. (1) See Plutarch's Treatiſe of Superſtition, Item Charron of Wiſdom 
ih 2. Cc. 5.1. 10. (d) Add. Charron de la Sageſſe. I. 2. c. 5. . 25, &c. (e) Tibud. I. 3. 


Jove laughs to hear Love's Harmleſs Perjury, 
And bids the Winds go loſe it as they fly. 


— — — 


Perjuria ridet amant um 
Jupiter, & wventos irvita ferre jubct. 


) Mytholog. 1. 2. (g) Senec. Hy polit. 


Deum eſſe Amorem turpis & witio fa ven-, 
Finxit libido ; quoq; liberior forct 
Ctnlum fureri Numinis falſs addidit. 


Love was firſt Deified by Luſt and Vice. 
When Men to gain a Parron to their Sin 
And free purſuit of Pleaſure, fix d the Stamp 
Of Heaven on Hell, a Fury made a Cod. 
Shoula 
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Should Men be blam'd who act what they're 
taught 
Or thoſe Immortal Guides who teach 'emwrong ? 


Nor was the poor /rdtan much out in his In- 
ference, who when a Haniard boaſted to him, 
that he was a Chriſtian, a Son of the Great 
Creator of Heaven and Earth, whoſe Laws he 
came there to publiſh and proclaim, anſwer d 


him to this Effect: IF tis by Command of your 


Cod, that you thus invade other Men's Domi- 


nions, and there ſpoil, burn, kill , and commit 
all other Wickedneſs at pleaſure ; you may ret 
aſſur d, that we will not on any account — 
in 12 a Cod, or recerve bis Orainances amongſt 
us ( a). 

It is wicked like wiſe to believe, that thoſe 
Prayers can pleaſe GOD, by which a Man 
deſires that others may ſuffer an undeſerved 
Evil, for the promoting or the occaſioning of 
an Advantage to himſelf. As ſuppoſe it the 
Inhabitants of a Sea-Coaſlt ſhould pray, that 
many Shipwracks might happen on their 
Shore. Nor do I take tho{:s ſolemn Suppli- 
cations to contain much more Holineſs which 
are perform'd, either upon the engaging in an 
unjuſt War, or upon any Succeſs obtain'd in it. 
Thoſe Perlons too mult needs lie under a great 
Miſtake, who fancy the Breach of ſome Pre- 
cept of Natural Law to be a part of Divine 
Worlhip. As they who are for treating in a 
hoſtile manner, all ſuch as differ from them in 
Perſwaſion ; who aſſert that Religion is to be 

ropagated by the Sword; that no Faith is to 
kept with Men of a contrary Profeſſion, no 
Political Friendſhip (as they call it) and no 
Offices of Humanity to be exercis'd towards 
them, but that they are to be avoided even in 
common Converſation as Unholy and Unclean; 
that Violence, Wickedneſs, Treaſon, Perfidi- 
oufneſs, Sedition and Rebellion, are not only 
law ful but commendable, if undertaken on a 
Religious Account. To conclude, the follow- 
ing Opinions are not of leſs fatal effect than 
thole which we have already mention'd : That 
it imports nothing to ſolid Felicity, whether a 
Man apply himſelf to a Virtuous or to a Vici- 
ous Lite, and that Good Men are entituled to 
no better State or Condition than the Wicked 
(6). That the higheſt Pleaſure a Man can ex- 
46 or obtain, is the preſent Gratification of 
is Senſes; and that the Soul periſhes with 
the Body. Laſtly, that all Law, even that 
which we call Natural, is a meer Human De- 
vice, not referable to GOD as the Author of 
it, nor deriving from him its Force and Sancti- 
ty. Theſe therefore, and ſuch like Notions, 


are entirely to be rooted up out of Human 
Minds, in as much as they deſtroy our Duty 
to Almighty GOD, and prevent or intercepr 
all Endeavours of conforming our Life and 
Manners to the Guidance of Good Realon, 

V. When this Principal Care 1s over, the main 
Concern behind 1s for a Man accurately to exa. 
mine his own Nature, and to ſtudy to know 
himſelf. An Enquiry which Antiquity fo much 
valued as the Forerunner of true Wiſdom, that 
TeD awry Was thought an Inſcription wor- 
thy to be ſet in Letters of Gold, and Conſe. 
crated in the Delpbian Temple. On which 
Tully hath given us this Comment, The Pre. 
cept of Apollo, ſays he, in which he enjoins us 
to know our ſelves, doth not mean that we ſhould 
be careful, in knowing our Limbs, our Stature, or 
our Figure ; tor our Bodies indeed are not our 


ſelves. But when the Oracle ſays, Anow your 
Self, it ſays in effet? , Know your own Mind and 


Soul. For the Hoay is no more than the Souls 
PVefſelor Receptacle. And no Action is properly 
done by your ſelf, but what proceeds from your bet. 
ter and Nobler Part (c). Now from this Auw. 
ledge of himſelf nightly purſud, a Man is 
brought to underſtand his Condition ; and the 
Office he is to bear in the World: Whilſt he 
apprchends, that he did not exiſt of himſelf, 
but ow'd his Original and Being to a much 
Sublimer Principle; that he is endow'd with 
far more noble Faculties, than he ſees enjoy'd 
by the Beaſts about him; laſtly, that he was 
not born by himſelf, nor purely for his own 
Service, but that he 1s a part of Human Kind, 
and is oblig d to bchave himſelf ſociably to- 


wards other Men. And from theſe Fountains 


may eaſily be drawn the Compleat Knowledge 
of Human Duty (d). It belongs likewiſe to 
our Underſtanding our ſelves, to know our 
own Power and how far it extends, either in 
exerting our Actions or in forming our Deſigns 
(e): (1). And farther, what is the true 

ect and Conſequence of every Practice; and 
what reſpect and uſe the things without us, 
have to our ſelves and to our Happineſs. 

VI. From this Knowledge it follows, that 
a Man mult apprehend his Subjection to Al- 
mighty God, and the Obligation which lies 
upon him, according to the Meaſure of the 


Gifts he hath receiv'd, both to celebrate the 


Divine Majeſty, and to ſhow himſelf a ſociable 
Creature in his Tranſactions with his Fellows. 
And in as much as God hath beſtow'd on him 
the Light of Underſtanding, he ought cer- 


tainly to conclude, that he is not to do every 


thing at random, and without <nd or deſign, 
but that whatever he undertakes, he ſhould 


— 


(a) Benze. Hiſt. Nov. Orb 1. 2. c. 13. (b) Cicero de Natura Deorum, 1. 3. c. 35. Heaven is certainly not at all 
concern'd in che Government of Men if it doth not make a Diſtinction between the Good and ehe Wicked, (c Add. Caſaubon 
ad Per/. Sat. 3. v. C7. (d) Vid. Marc. Antonin, I. 10. . 6. Perſ. Sat. 3. 


m—— Que te Deus eſſe 
Tuſſit & hwmana qua parts locatus es in re, 
Diſc 4 


Study thy ſelf: Learn in what Rank and State, 
The Wiz 


Creator hath ordain d thy Fate. 


e) See Socrates Explication of that Noble Sentence, in Zeuophen Apomnem. 1, 4 Add. Bacon. Eſſ. 36. (1) Vid. 


Maontaign's Eſſays, 1 3 


firſt 


( 
fi 
h 


2 
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firit weigh the matter in hand, and regulate 
his Method of proceeding about it (1). And 
conſequently, that he propoſe an End agree- 
able to his Nature, and rightly moderate and 
direct both his own Actions and all other due 
Mcans towards the Attainment of that End. 
And this in ſuch a manner, that he neither 
proceed in the Application of the Means, be- 
fore the End is fixt and determin d; nor ſettle 
{ich an Fnd as he mult afterwards want Means 
to arrive at. Another Inference cloſely allied 
to this, is, that ſince Truth and Right are al- 
ways Uniform and without Alteration, ſo he 
ought always to form the ſame Judgments of 
the ſame things, and when he hath once judg'd 
truly, to be always conſtant in his Mind and 
Reſolution. Farther, that his Will and his 
Appetite do not get the ſtart of Good Judg- 
ment, but follow and obey it; never making 
Reſiſtance to its Decrees (2). For he who 
obſerves this Courle of proceeding will be ſure 
to act with Prudence, with Conſtancy and with 
Moderation. He will make it his chief Aim 
and Rule, as Lacan deſcribes Cato, 


—— Servare modum, 4 - 
Naturamg; ſequi, patriæq; impenaere vitam. 
Nec ſibi ſed toti genitum ſe credere mundo. 


— 


To keep a Mean, to eye the chief Deſign; 

To follow Nature, as a Guide Divine, 
To pay his Country's Ranſom with his Blood, 
And private Pleaſure quit for publick Good: 
To raiſe his Soul to Univerſal Cares, 

And in his Pains give all the World their Shares. 


He that acts otherwiſe, inſtead of keeping 
a decent Pace in the Journey of Life, ſeems to 
row! and tumble through the World: His 
Proceedings are perpetual Contradictions; 
and 'tis impollible for him to arrive at any 
Comfortable Condition: Since, as Sophocles 
obſerves, 


True Wiſdom is the Spring of Happineſs. 


VII. If a Man thus rightly apprehend and 
confider his own Strength and Power, he 
will diſcover that it is of a finite Nature, 
having certain Limits beyond which it can 
never extend it ſelf; and therefore, that there 
are many things 1n the World which he cannot 
manage or compals, as many that he cannot 
hinder or reſiſt. Other matters there are which 
do not abſolutely exceed human Power, but 
which may be intercepted and prevented by 
the Oppolition of other Cauſes. And a third 
kind of things we cannot compaſs by our bare 
Strength, nor aſſiſted by Dexterity and Ad- 


dreſs. Applicable to theſe Reflections is the 
famous old Diſtinction of the Sroicks, dividing 
things into ie ny & mu un ie wr, thole in 
our Power, and thoſe without or beyond it. 
What ſcems to be moſt under our Command 1s 
our own Will, and the Power of that Faculty 
in exerting Actions proper to our Species of 
Being. For altno' * Will hath ſome crols 
and ſtubborn Principles adherent to it, w hich 
bend and ply it continually from its due A. 
guilibrium; yet hath a Man nothing in his 
whole Nature, more nearly and cloſely tied 
to him, nothing which is lefs capable of being 
hindred by external Powers, and therefore 
nothing the Motions of which do more pro- 
perly belong to his Perſon, and may accord- 
ingly be /mputed. Hence it follows, that 
every Man ought to make 1t his main Care 
and Concern, rightly to employ his Foree and 
Abilities, in Conformity to the Rules of Rea- 
ſon: Art leaſt to ſettle a conſtant Reſolution 
of diſcharging, as far as in him lies, every 
thing which ſeems agreeable to his Duty, and 
to the Deſign of his Being. For this 13 theTeſt 
by which we arc to rate the Worth of ever 
Perſon, and to meaſure his intrinſical Good. 
nels and Excellency (3) (a). 

VIII. As to other matters which lie without 
us, we are ſo far to employ our tclves about 
them as they do not ſurpaſs our Strength, as 
they tend to a lawful End, and are worth the 
Labour which we ſpend in the purſuit. For 
things above us, a Wiſe Man will not loſe 
his Hopes and his Pains upon them; he will 
reckon it Folly to endeavour with vaſt Toil 
the Attainment of fuch an End, which he 
knows his own Force together with the Aſſi- 
{ſtances he expects, unable to compals : Or un- 
lets he be at leaſt certain that the very Pro- 
bability of obtaining the End is of more Con- 
ſequence than any other Effect, which he 
could without queſtion have produc'd at the 
ſame time, and with the ſame Labour. Other 
things he will leave to the Direction of Pro- 
vidence, and will compoſe his Mind as well 
as he is able, for a peaceful Acquieſcence in 
every Event. He will not vainly diſquiet him- 
ſelf on the account of Evils which either 
have already happen d, or may hereafter fall 
out without his Fault: And fo he will cut off 
the greateſt part of Human Troubles which 
are wont to be ꝓproduc'd, either by vain Hope 
driving us on ill Deſigns, or by the more vio- 
lent Motions of Grief, Anger, or Fear (5). 

From theſe Conſiderations this farther Con- 
ſequence may be drawn, that Man as he 1s 
guided only by the Light of Reaſon, oughr 
not to frame to himſelf, or to aſpire after any 
other Happineſs in this World, than ſuch as 


— 


g (1) TeZov mi iin uhu NA onumy, x Wr oy evactns h T2 awry a, Y *Avfied mis 2 y (ver. 
e Euch. c. 40. V. Hicrocl. in Carm. Pychag. p. 1. (2) V. Tudium de Off I. 1. c. 29. (3) V. Mare. t 1.6. 3: 
(a) Arrian. Epidtet. I. 1. c. 1. What therefore, on the whole matter, are we to do? T1 improve and to pu? 55 the beſt Uj: 


twoſe things which are in our Power, and to deal with other things as their End and Nnture require. he 
What can be better for us than that which hath the Approbation and the Appointment of Ged H. mſelf, Liban. 


E . 7 


(b) Arrian. Epic: 


Declam. 21. 4 good and diligent Man proceeds according to his Judgment, and te the Notions whic/ he hath ferm 5; 


e Aud although the Event doth not anſwer the Worthineſs of his Deſign, bt i: no !+ſs Induſtrious for the future. 


ariſes 


* * 


130 The Duties of Man with Regard to Himſelf ' Book II. 


ariſes from the prudent Government of his 
Faculties, and from thoſe Aſſiſtances and Sup- 
ports, which we are ſure the Divine Provi- 
dence will afford us, in the Univerſal Admi- 
niſtration of Things. From the fame Prin- 
ciples we may infer, that as we are not to 
leave things to meer Hazard and Chance, 
whilſt there is any room for Human Caution 
and Foreſight ; ſo when we have done all that 
lies in our power, we cannot enſure an Event 
which doth not depend on our Direction, and 
of which we have no certain Knowledge till 
it actually happen. As Iphicrates us d to ſay 
'twas unworthy of a General to ſay, I did not 
think it; fo 'tis below a Wiſe Man to make 
the like ſorry Reflection. It was a Good Wiſh 
of the Poet: 


—— Careat ſucceſſibus opto 


 Quiſquis ab eventu fatta notenda putat. 


Never may Succeſſes bleſs 
The Man, who meaſures Actions by Succeſs. 


Yet this abſurd Opinion is ſo ſtrong and fo 
univerſal among the Mahometans, that the 
take Good Succeſs to be an Infallible Argu- 
ment of the Juſtice of a Cauſe, and an open 
Sign of the Approbation of Heaven. Where- 
as ſuch a Noticn is indeed to be rank d a- 
mongſt the ridiculous Follies of the Joweſt 
and moſt Ignorant Vulgar. For 'tis evident 
to any Perſon of Common Senſe, that as Ju- 
venal ſays, 


— — ——AAulii 
Committunt eadem arverſo crimima fato ; 
tte crucem ſceleris pretium tulit, hic diadema. 


That Sins alte unlike Rewards have found, 
And whilſt zh:s Villain's Hang'd, the other's 
Crown'd. 


Hence likewiſe we learn, that as it is the part 
of a Wiſe Man, not to bound his Sight at the 
things before him, but to extend his Conſi. 
deration and his View to things to come, and 
to drive on his well-form'd Reſolution with 
his whole Strength, without ſuffering either 
the Threats of Fear, or the Flatteries of Plea. 
ſure to turn him alide : So is it as ſure a Mark 
of a Fool to ſtrive directly againſt the Stream, 
and not rather to accommodate his Inclina- 
tions to the Events, wheh they will not con- 
form themſelves to his Inclinations (4). 
Laſtly, ſince Human Foreſight is ſo weak in 
diſcovering Future things, and ſince they are 
very far from being under our Guidance, tho' 
they frequently fall ont well beyond our Hopes 
and Expectations; hence it is plain, that we 
ought neither too ſecurely to truſt our preſent 
Condition, nor to ſpend too much Care and 
Anxiety on what 1s to come. And for the 
ſame Reaſon, Inſolence in Proſperity, and 
Deſpair in Adverlity, are to be both avoided 
as equally dangerous and equally abſurd (þ). 
IX. Another neceſſary part of Human Im- 
provement, 1s to be able to ſet a juſt Price on 
thoſe things which are the chief in movin 
our Appetites. Becauſe from the exact Worth 
and Value of them we are to judge how far 
we may juſtly labour to be concern'd about 
them. Amongſt theſe, that which appears 
with moſt Figure and Splendor, and which is 
moſt capable of folliciting Elevated and Noble 
Souls, 1s the Opinion of Worth and Excel- 
lency, the Foundation of Glory and of Praiſe. 
Now as to this Concern, we areinſucha manner 
to form and diſpoſe our Mind, as to endeavour 
as far as poſſible the procuring and the pre- 
ſerving that kind of Zfeem which is ſimply 
ſo call'd, being the bare good Opinion of good 
Men : In as much as this regularly flows | 
the Obſervance of the Law of Nature, and 


of our Duty; and becauſe the want of it may 


lay 
(a) Cedere majort virtutis fama ſecunda eſt. Mart. 
"Tis next to Conqu'ring, wiſely to ſubmit. 
(b) "Ouran d forowirer, the Dark Mit of Futurities, Tryphiodor. 'T would be eaſy to illuſtrate 


this Doctrine with endleſs Teſtimonies of Authors. Take the following for a Specimen. Arrian. Epicket. I. 2. c. 1. 
In things which do not depend upon our Eleckion, let us be bold and wentrous, but in things which are capable of Choice and 
Counſel, let us be timeroug and cautious, Plutarch de Superſtitione God is the Hope of Courage and Vertue, not the Ples 


and Excuſe of Weakneſs and Cowardice. 
Juvenal, F. 10. 


Hora:, Carm. III. 4. 
is conſilii expert mole ruit ſua 


im temperatam Dit quoque promovent 


In majus. 


Lucret. I. 3. 

Petere quod inane eft nec datur unguam 
Atque in es ſemper clarum perferre laborem, 

Hoc eſt adverſo nixantem tradere monte 

Saxum, quod tamen a ſummo jam vertice rur ſum 
lvitur, & plani raptim petit æquora camps. 


Hor. Ode 3.1. 2. 
quam momeuto rebus in ardui; 
Servare ment : non ſecas in boni! 
Ab infolenti temper at am 
1 #1111 


——ů— 


Nallum numen abeft ſi ſit prudentia. 
All Heaven ſtands ready to aſſiſt the Wiſe. 


Force without Wiſdom for its Guid 
Sinks with its own Unweildy Weight, 
Bur with Delib'rate Art apply'd 

The Gods advance it to a Nobler Height 


For, ſtill to ſeek, and fti1 in Hopes devour, 
And never to enjoy deſired Power, 
What is it but to rowl a weighty Stone 
Againſt a Hill, which ftraight will tumble down ? 
p a Top, it muſt return again, 
And with ſwift Force rowl thro the humble Plain. 
Mr Crest — 
Learn, Friend, to keep an even State, 
Whatever Scene your Cares ＋ 2 
Amongſt the Smiles or Frowns of Fate, 
Nor mean in Grief, nor Inſolent in Joys. 


* Ibis 
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lay open an occaſion to a Thouſand Mil- 
chiefs and Inconveniences (1). And if this 
good Reputation be aſſaulted by the Lies and 
Calumnies of Wicked Men, we are to ſpare 
no Labour in reſtoring it to its primitive 
Purity. But when it is not in our power to 
overcome Slander, or to ſtifle the falſe Con- 
ceptions that the World may entertain about 
us, we are to comfort our Selves with the 
Teſtimony of a good Conſcience, and with the 
Aſlurance that our Integrity is ſtill known to 
God (4). 

10 bo that Eſteem, which we uſually term 
Tuten/rve, as Honour and Glory, we are fo 
{ar to purſue 1t, as 1t redounds from worthy 
Actions, agreeable to Reaſon, and promoting 
the Good of Human Society; and as far as it 
opens a wider Field for ſuch Generous Under- 
takings. But how large a Share ſoever we 
obtain of theſe Favours, and even by Honeſt 
Means, good heed 1s to be taken that our 
Mind doth not ſwell with Arrogance and Vain- 
glory (%). Much more fooliſh and ridiculous 
is it to boaſt of, and to value our ſelves upon, 
what is empty and vain, and gives no ſolid 
Proof of our Worth. Therefore Demonactes 


in Lucian, when he ſaw a Fellow priding 
hi mlelf in the Wideneſs of his Purple, Z/art 
you, Friend ( \ays he) a — ud t9 carry this 


fine Burthen before you, and yet was /lill but a 


Sheep. But when we want Occaſions and Op- 
portunities of ſhowing our Worth, and arc 
not able to procure them; we mult bear this 
ill Fortune with Patience, ſince there is no- 
thing in it that can be charg'd upon our De- 
fault (c). On the other hand, it appears to 
be at the ſame time Wicked and Fooliſh, to 
afteft and uſurp the external Enſigns of Ho- 
nour, when the inward Foundations of it are 
wanting: As it is deteſtable Madneſs, to aſpire 
to Fame and to Honours by Evil Arts, and by 
Deeds repugnant to Reaſon; and to deſire the 
ſhining above others, only to be able to inſult 
over them, and to make them obnoxious to 
our Pleaſure. Laſtly, fince we are not always 
allow'd the Liberty of building our Fortune 
as we pleaſe, ſince it mult ſometimes depend 
on external Cauſes; our Mind is to be put 
into ſuch a temper, as when we have once 
done our beſt, to reſt ſatisfied with the Lot 
that falls to our Share ; and to look on thoſe 
things which we are not able to compaſs and 


Ibid. Od. 10. 

Rebus anguſtis animoſus atque 
Fortis appare, ſapienter idem 
Contrahes vento nimium ſecund? 

Turgida vels. 


L. 2. Ode 29. 

Ile potens ſui 
Letuſq; deget, cui licet in diem 
Dixiſſe vixi; cras vel atra 

Nube polum pat er occupato, 


Vel ſole puro. 


Idem. |. 2. Sat. 9. 
Quis nam igitur liber? ſapiens; ſibi qui imperioſus, 
em Muc pauperies, neq; mors neq; vincula terrent, 
Reſponſare cupidinibus, contemnere honores 
Fortis, & in ſeipſo tot us teres atq; rotundus, 
Fxterni ne quid valeat per lave morari. 


Juvenl. Sat. 13. 

Dicimus autem, 

Hos quoque felices qui ferre incommoda vita, 
Nec jactare jugum vita didicere magiſtra. 


Idem Sat. 10. 
Permittes ipſis expendere Numinibus, quid 
Conveniat nobis, rebuſq; ſit utile noſtris. 
Nam pro jucundis aptiſſima queque dabunt Dii ; 
Charior eſt illis homo quam ſibi. 


The more you are oppreſs d, bear up the more; 
Weather the Tempeſt, till its Rage be o'er. 
Bur if roo proſperous and too ſtrong a Gale 
Should rather ruffle than juſt fill your Sail, 
Leſſen ir, and ler it take bur ſo much Wind 
As is proportion'd to the Courſe defign'd. 


Dryd. Miſcell. 2 p. 42: 

He lives in true Delight, 

And Maſter of himſelf appears, 
Who ſtrange alike to Hopes and Fears, 

Can boldly ſay each Night, 
To Morrow let my Sun his Beams diſplay, 
Or in Clouds hide them; I have liv d to Day. 
| - Mr. Cowley, 
He's Free, who Wiſely can himſelf control, 
And challenge Fate and Death to ſhock his Soul. 
Brave to reſiſt the Tide of Wild Deſire, 
And Proof againſt Ambition's Cheating Fire. 
All Round and Smooth, that no External Load, 
May fix a Rub, to check him in his Road. 


As Happy thoſe, though not ſo Learn'd, are though: 
Whom Life inſtructs, _— Experience taught 
For new to come from paſt Misfortunes, look, 

Nor ſhake the Teak, which Galls the more tis ſhook. 


Mr Creec- 
Intruſt thy Fortune to the Powers above, 
Leave them to manage for thee, and to grant 
What their unerring Wiſdom ſees thee want; 
In Goodneſs as in Greatneſs they excel : 
Oh that we lov'd our ſelves bur half fo — : 
T. £327. 


(1) See 2 Cor. VIII, 21. V. Eſſai de Morale par Mr. Placete, Vol. 4. Diſcours 6, & 7. (a) Add. Le Grand Philo 
P. 8. p. 420. (b) Plin. Panegyr. He who hath already arriv'd at the Nobleſt Pitch of Eminence, bach this on e 
left * his Height, by flooping to the Arts of Humility and Condeſcenſion, as ſecure of his own Great. 


(c) Hor. Carm. III. 2. 
Virtus repulſæ neſcia ſordidæ 
Int aminatis fulget honoribus 

Nec ſumit aut ponit ſecures, 

Arbitrio popularis auræ. 


Claudi an. de Conſulat. d. 
Aa quidem Virtus pretium ſibi; ſolaq; late 
Fortune ſecura nitet, nec facibus ullis 
Erigitur, plau ſuve petit clareſcere vulgi: 
Nil opis externæ cupieut, nil indiga laudis, 
Divitiis animoſa us immot aq; cuncti: 
Caſtbus, ex alta mortalia deſpicit arce, 


R 2 


On irs own Worth true Majeſty is rear'd, 

And Vertue is her own Reward ; 

With ſolid Beams and Narive Glory Bright, 
She neither Darkneſs dreads, nor covets Lighr 
True to her ſelf, and fix'd to In-born Laws, 
Nor ſunk by Spight, nor lifred by Applauſe. 8 
Vertue the Tribute ſcorns of Vulgar Eyes. 

And in her ſelf her richeſt Portion lies. 

Wich Native Rays ſhe ſhines, nor owes a Beam 

To Glittering Honour, or to Gloſſy Fame. | 
Unmov'd at Earthly Storms, to Heaven Ally d. 
From Heaven ſhe looks, and laughs at Mortal Pride. 


to 
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to obtain, as Matters which do not concern 
us, and which therefore ate not worthy our 
Grief or our Anger (4). 

X. For the better maintaining and preſerv- 
ing himſelf in the World, a Man hath like- 
ite need of external Goods and Poſſeſſions; 
as it is frequently a part of our Duty to pro- 
vide them for others. Concerning which it 
15 the Command of Reaſon and Nature, that 
we endeavour the Procurement of them, ſo 
tar as is conliſtent with our Strength, our 
Opportunities, and our Honeſty. The Ant 
which AIrgil (1) makes fo prudent a Provider 


for Old Age, is even in the Divine Writing, 
propos d amongſt the Examples of Harmleſs In. 
duſtry (5). But becauſe our Wants are not infi. 
nite, but lie in a very little Compaſs, therefore 
we muſt moderate our Deſire and our Purſuit 
of theſe things, according to the juſt Occaſions 
of Nature, and the Mealure of Sobriety. S. 
crates in Diogenes Laertins, when he us d to 
ſee the prodigious Quantity of Goods expos d 
to Sale in the publick places, would cry cut, 
meu i ay wn Tye, What a number of thing; 
are there here which I do not want (c)? We 
muſt not then on any account give too looſc 

Reins 


(a) Lid. Valer. Max. I. 7. c. 2. 1. Seneca Agamemn. 
Modicis rebus lungius £vum eft. 
Felix mediæ quiſquis turbe 
Sorte quietuc, 
Aura ſtringit littora tut a 
Timiduſq; mari credere cymbam, 
Remo terras propiore legit. 


izem Herc. Oetz. 
Mile penſ antur magna ruin. 
Felix alius, maznuſq; volet; 
\!: nuts vocet turba potentem ; 
Stringat tenuis littora pps. 
Nec magna meos aura phaſel5s 
Fubeat medium  [cindere pont uns 
Tranſit tutos Fortuna fmus, 
Medioa; rates querit in alto, 
 Quarum feriunt ſuppara nubes. 


Add. Oed'ip. v. 882, Cc. 


7 


— — — 


Exceſs of Fortune, kills, or cloys, 
But Temperance is the Health of Joys 
Happy the Man whoſe middle Srate 
Fearing ro tempt the Tide of Fare, 
Securely guides with Wary Oar 
His Humble Bark along the Shore. 


Falls are the ſad Rewards of Height : 
Let others burſt in ſwelling Great. 

Give me no Title from th= Crowd, 

Bur ler my Gentle Bark be row'd, 

Cloſe to the Bank, whilſt fluttering Gales 
Court me in vain to hoiſt my Sails. 
When Angry Vengeance purs to Sea 

She leaves in Peace the ſilent Bay; 

Ar the Tall Maſts her Thunders fly, 
Whoſe Blazing Streamers ſtrike the Sky. 


(1) Inopi metuen Firmica ſeneZe, Georg. l. 1. verſ. 186. (b) Prov. VI. 6. XIII. 7, Euripides: Fl.. 
-——— —— The Wretch that hopes 
To help his Idle Hands with Idle Prayers, 
And will not work to live, ſhould fairly ſtarve 


By Gods and Men unpittied. 


c Juvenal Sat. 5. 


Fentre nihil neui frugalins ————— 


The Belly is a Frugal Gueſt. 


— ——2— 


Idem Sat. 14. 

Menſura amen guæ 

Sufciat comſus, ſi quis me conſulat edam 

In quantum ſitis atq; fames & frigora poſcunt. 


Aoulcins Apolog. I would chuſe my Fortune as I would my Coat, rather neat and fit, than too long or too full, In af much 
a; in all things which we apply to the Service of Life, whatever exceeds Conveniency and Moderation, turns more to Burthen 
than 11 Uſe, Unweildly Poſſe frons, like vaſt and monſtrous Rudder, will ſooner drown than guide ut: They clog with Plenty, 


an urfeit with Exceſs, 
Lucan. I. 4. 
Diſcite quam parvo liceat producere vitam, 
Ce TUANTUM natura petit - 
Satis eſt populo fluviuſq; Cereſa; 
Lucret. I. 5. 
Quo ſi quis vera vit am ratione guberne: 
D. vitiæ grandes homini ſunt viyere parc? 
Luo animo. | 


Claudian in Raffu. 1. 
5 rvitur exiguo melins; Natura beat! 
Omnibus eſſe dedit fi quis cognorucrit ut. 


Horat. Carm. III. 16. 


Contratta melius parya cupidine 
Vectigalia porrigam, 
yam ſi Mygdoniis regnum Halyattici 
- 111915 continucm multa petentibus 
De/unt multa, bene eſt cui Deus gbtulit 
arca quod (atis oft manu, 


That more than this falls to his Share. 


If any ask me what would ſatisfy 
To make Life eaſie, thus would I reply : 
As much as keeps out Hunger, Thirſt and Cold. 
Mr. Dryden, Jun, 


True Bliſs is Frugal, every Brook and Ficld 
A full Supply for Life and Nature yield. 


Would Men bur once live up to Reaſon's Rules, 

They would not ſcrape and cringe to Wealthy Fools. 
For tir the Greateſt Wealth to live Content : 
With little, ————— Mr. Creech. 


Life runs the beſt on little: Nature's Store 
Can make all Happy that will uſe their Power 


Thus Paraphras d by Mr. Cowley. 


A Field of Corn, a Fountain, and a Wood, 
Is all the Wealth by Nature underſtood. 
The Monarch on whom fertile Nile beſtows 
All which that Grareful Earth can bear, 

Deceives himſelf if he ſuppoſe, 


Wharever an Eſtate doth beyond this afford, 
Is not a Rent paid to the Lord; 
Bur is a Tax Illegal and Unjuſt 
Exacted from it by the Tyrant Luſt 
Much will always wanting be 
To him who much defires. Thrice happy he 
To whom the wiſe Indulgency of Heaven 
Wich ſparing Hand but juſt enough has giver. 
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Reins to our deſire of ny; much leſs 
mult we invade the Wealth of others by In- 
juries and Evil Deſigns (a). And thoſe things 
which we have fairly made our ſelves Maſters 
of, we are to account no otherwiſe, than as 
Helps to our Neceſſities, and Inſtruments to 
make us deſerve well of Mankind. But the 
Mind mult by no means fix and enllave it 
ſelf, to poſſeſs and to preſerve them merely 
far their own Sake : or to be perpetually em- 
ploy'd in the endleſs Labour o increaſing 
them. 'Tis downright Phrenſy, as Juvena“ 


lays, 
Ut locuples moriaris, egenti vivere fato. 


Living, to ſuffer a low ſtarving Fate, 
In hopes of dying in a Wealthy State. 


On the other fide, 'tis a very good part 
of the Character which Status gives of a 
wiſe Man, 


An tibt ſepoſitas infelix ſtrangulat arca 
Drtias, auidig; animum diſpendia torquent 


—_ I 


Fener:s : expoſut: cenſus & dotta [i — 
Temperies, 


In ſtifling Cheſts your Wealth is not confin'd, 
Nor, lent on Greedy Uſe, torments your Mind; 
But nobly ſpreads, on decent Ends employ'd, 
By Moderation, and with At enjoy'd (6). 


We are farther to conſider, that Nature is 
not wanting in a plentiful Provilion for the 
Neceſſities of her Sons (c). That the Riches. 
which we hoard up for future Uſe, are cxpos d 
in the mean time to a thouſand Dangers, and 
ſometimes give us more Trouble in keeping 
them, than they gave us Labour in getting 
them (4). Laſtly, that whatever we leave 
heap'd together, at our Death, mult fall to an 
Heir, who may not only be unworthy of the 
Gift, but may deſpiſe and deride the Giver (e). 
As therefore an Honeſt Occaſion of acquiring 
Riches is not to be neglected, ſo the Mind 
ought to be put into fo even a Temper, as not 
to loſe zz ſelf, it it ſhould happen to loſe hem. 
Fforace hath taught us the beit way of dealing 
with Fortune ; 


Idem |. 1. Epiſt. Io, | 
— Liceat ſub paupere tecto 
Rege, & regum vita precurrere amicot. 


Idcm J. 1. Ep. 12. 


A Cottager may match in true Delights 
Kings, and their more Luxurious Favourites. 


Pauper enim non eſt cui rerum ſuppetit uſus. 


He's never Poor that holds enough for Uſe. 
NQuinf#:i! Declam. 13. It is Wealth enough to deſire no more, Turpilius in Priſcian, The happieft Li vers, are the Con 


*ented Maſters of little Fortunes, 
(a ) Hor. Sat. 1. 
Denique ſit finis querend!, cumq; habeas plus, 
Pauperiem metuas minas ; & finire laborem 
Iicipias, parto quad avebas. 


Eumen, Panegyr. 


Stop then your ſwelling Riches as they grow ; 

And ler baſe Want, with irs Rerinue, ſhow 

At greater diſtance a leſs dreadful Foe. 

Ceaſe your vain Care, let all your Labours ceaſe, 
When your large Wiſh is crown'd with full Succeſs. 


8 


Thoſe who make not Reaſon the Bounds of their Deſires, are never ſatisfied with any Profuſeneſi of Fortune; 


and thus Happineſs ever ſlides by them, whilſt being full of Hopes, and void of rtal Enjoyments, they loſe the preſent iu gaping 


after the future. 


Add. Charron ds la Sageſſe, |. 1. c. 21. 


(b) Hippodamus de Felicitate. The Poſf ſim of Good 


Things contributes nothing to Happineſs, without the Uſe, Add. Theocrit. Idyll. 16. 


Horat. Epod. 1. 

Haud paravero, 

uod aut avarus ut Chremes, terra prema 
Diſcin#us aut perdam ut nepor. 


Idem Carm. IV. g. 
Non poſſidentem mult a vocaveri⸗ 
Recte beatum : rectius occupat 
Nomen beati, qui deornm 
Muneribus ſapienter uti 
Caller. 
[tem I. 1. Epiſt. 2. 
Semper avarus eget ; certum voto pete fuem. 
Sod ſatis oft cui contingit nil amplius opt at. 
Item 1. 2. Epiſt 2. 
N e & ex modice, quantum res poſcit acer vo 
Jodam: nec metuam quid de me judicet heres, 


+) 2 
od non plura datis in vener it. 
Add. Gel. J. 10. c. 17. 


— —m 


ie 


I would not labour to Abound 

In what I might with no leſs Care, 

Like a Baſe Miſer or a Spendthrift Heir, 
Squander above, or bury under Ground. 


The Wide Poſſeſſor vainly claims 
Amongſt his Titles and his Names, 

The Term of Happy; which ſhould bleſg 
The Man that Wiſely lives on leſs. 


The Miſer's ever Poor: Thy Wiſh ſhould fall 
On ſome fix d End: who has enough, has all. 


Il uſe my little Store, and freely take 

Without Concern what fair Occaſions lack. 

And let my Greedy Diſappointed Heir 

Rail when I'm gone, and curſe my want of Care. 


(e) Arrian Epittct. 1 3. c. 24. No Man is properly an Orphan; we have a Common Father, whe is conſtant!y 5u/:4 in 


1 bing for us. 


(d) Horar, Carm. III. 16. 


Creſcentem ſequitur cura pecuni am. 


Care in proportion ſwells with every Bag. 


(©) Sion. Idyll. 5. 


Ee mor d Jae, Oc 

How vainly Wretched do we ſpend our Year: 
In Uſeleſs Labour and in Idle Cares? 

The Chaſe of Wealth unwearied we purſue, 
And loſe the Preſent, for a Future, View. 
But not one thinks how ſoon his Mortal Line 
Muſt ſadly break, and end his Wild Defign 


Lauda 


- - — - So 
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Laudo manentem; ſi celeres quatit 
Pennas reſiguo que dedit, & mea 
Virtute me involve; probamę, 
Pauperiem ſine dote Juzro. 


which a Great and Noble Wit hath thus molt 

happily paraphras'd : 
1 Wor? 

Let her love whom ſhe pleaſe, I ſcorn to woo 

W hilt ſhe ſtays with me, I'll be Civil to her; 

But if ſhe offers once to move her Wings, 

I'll fling her back all her vain Gew-gaw things, 


And arm'd withVirtue will more Glorious ſtand, 
"Than if the Bitch {till bow'd at my Command. 
I'll ny Honeſty, though ne'er ſo poor, 

Rather than follow ſich a dull blind Whore (a). 


As to Expences, we are to uſe ſuch a Mo- 
deration about them, as moſt willingly to un- 
dertake ſuch as our Duty requires ot us, and 
yet not to ſquander our Fortune at a venture, 
without Neceſlity and without Reaton (5). 
For 'tis equally fooliſh and ablurc, not to ap- 
ply our Riches to the Ends for which they are 
given us, and vainly to throw them away on 
Interior Utes and Deſigns. The former Vice 
including numerous Breaches of our Duty; 
the latter leading the direct way, to Debt, Po- 
verty, Rapine, Deceit, and a T houtand other 
Enormities and Miſchiefs (c). 

XI. In Reference to Pleaſure and Pain, tis 
not only the Permiſſion but the Advice of Rea- 
ſon, that we avoid as much as pollible all un- 
neceſſary Trouble and Diſquiet; and not only 
endeavour to keep our ſelves free from Grief 
and Diſguſt, but likewiſe to entertain our 
Senſes with ſuch Objects as are agreeable and 
delightiul to them (4) (1). But to a ſingular 
and exquiſite Gratification of Senſe, the Mind 
is by no means to be accuſtomed; in as much 
as this kind of Epicuriſm either weakens and 
enervatesa Man, equally oppreſling the Vigour 
of Body and of Soul, and rendring them both 
unfit for any ſerious Buſineſs; or ſteals our 
Time from better and more neceſſary Employ- 
ments; or waſts and conſumes our Wealth and 
our Conveniences of Life; or often, being 
join'd with ſome Criminal Practice, draws 


after it no other Train, than Trouble, Danger 
Damage and Diſgrace. As therefore tis next 
degree to Madneſs, to invite Unealineſs and 
Torment without Uſe or Occaſion : So is it 
very Rational to allow our ſelves a moderate 
Taſt of Lawful and Innocent Pleaſures, with- 
out ſuffe ring them to overwhelm and to ln 
us. But this is to be fix'd as an inviolable 
Rule, that no Pleaſure muſt be purchas'd at ſo 
dear a rate, as the Neglect or the Tranſgreſſion 
of our Duty. 

XII. The laſt Care which lies on us in the 
improving and well-ordering of our Mind, is 
with our utmoſt Diligence to maintain its $0. 
vereignty over its own Motions and Aflections; 
the greateſt part ot which do not only impair 
the Health of the Body and the Vigour of the 
Soul, but caſt ſuch a Cloud on the Judgment 
and Underſtanding, as to wreſt them violently 
from the ways of Reaſon and ot Duty. 80 
that a Colaneſs of the Paſſions is, as it were, 
the Natural Principle of Prudence and Probity 
amongſt Men (e) (2). It may not be amiſs to 
run with ſome light Remarks thro' the Parti- 
culars. 7oy is in it ſelf a Paſſion molt agree. 
able to Nature. But ſtrict Care is to be taken, 
that it do not break out on 1mproper Occaſions, 
as upon the Misfortunes of other Men : And 
likewiſe, that it do not drive us on any thing 
that is vain and trifling, or baſe and indecent, 
Scrrow is a Canker that waſtes alike the Body 
and the Mind. Thus therefore is, as much az 
TY „to be removd and expell'd (3); un- 
eis ſo fat as the Offices of Humanity oblige us 
to expreſs our Concern and Pity at the Mis for- 
tunes, or at the Deaths of others; and as it is 
requiſite to the Great Buſineſs of Repentance. 
Love is a Friendly Motion to Mankind; yet 
this is ſo wiſely to be manag'd and moderated 
by Reaſon, that it does not throw it ſelf awa 
on an II] Object; that it does not procure baſe 
and unworthy Fuel to its Flame; that it does 
not hinder the Exerciſe of other Duties, nor 
degenerate into Diſquiet and Diſeaſe : That if 
it ſettle on a thing ſubject to Loſs, or to Cor- 
ruption, it ſtick not fo cloſely to it, as upon 
the failure of it, to make the Soul unable to 
recolle& and to recover its Force (f). Hatred 


ä — 


(a) Add. Charron at la Sageſſe, I. 1. c. 39. n. 2. ſ. 9. 
(b) Horat. 1. 2 Epiſt. 2. 
D.ſt at enim ſpargas tua prodig us, an neque ſumpt us. 
In01rus facias, neque plura parare labore, 


(c) Lucan. I. 1. 
Hint Uſara vorax, awidumq; in tempore ſents, 
Et coucuſſa fides, & multis utile bellum, 


Ovid. Epiſt. 5. 


You may be Cen rous, and yet not Profuſe ; 

Vain Squandering differs wide from Chearful Uſe, 
Which neither fears to break the Preſent Store, 
Nor labours in the needlets Search of more. 


Hence Greedy Uſury, hence Truſts betray d; 
And War, to Wickedneſs a Gainful Trade. 


Quaſq; male emiſit nunc male quævit opes. 
What Vice h'as ſpent by Vice he would repair. 


(d) Vid. Charren de la 177 I. 2. c. 6. n. 1, 2. (1) Vid. Mr. Mentagine s Excellent Thoughts upon this ſubjeQ, 


Eſpecially, I. 3. chap. the la 


(e) Quinctilian Declam. 295. Great Paſſions are above Laws. (2) Vid. Senault's Uſage 


«es Paſſions See what is ſaid above, I. 1. c. 4. ſ. 7. (3) Vid. Montagine's Eff. I. r. C. 2. Charron de la Sageſſe, I. 1. c. 35. 
&1.3 c. 29. Cf) Sophocles Antigene. Never let Women rob thee of thy Wits, Euripid. Hippol. Coron. 


Xn” welds is AH, QC. 

Men ſhould be Mod rate when they fix their Love 

And ne'er give up their Freedom and their Soul 

The Bands of Paſſion ſhould be looſly ti'd. 

Fir for a Wider or a Cloſer Knot 2 
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is pernicious as well to the Perlon who em. 

loys it, as to him againſt whom it is employ'd. 
This therefore is to be diligently quench'd 
and ſtifled, leaſt it betray us to Injuries and 
Breach of Duty againſt our Neighbours. And 
if ſome Perſons do * deſerve our Averſion, 
vet twould be ſtill Folly to create, on their 
account, Uneaſineſs and Diſquiet to our ſelves. 
Envy is a molt de form d Monſter, ſometimes 
producing ill Effects in others, but always in 
the Envious Perſon ; who like Iron, o'er- run 
with Ruſt, not only defiles, but deſtroys him- 
ſelf continually (a). Flope, altho a Paſſion 
more eaſie and mild than others, yet it is to be 
guided with ſuch a Temper, that it do not 
male the Heart ſick; nor, by aiming at things 
enher vain and uncertain, or beyond its 
strength and Reach, tire it ſelf to no purpoſe, 
and become as Arz/totle terms it, ingnzeg;ns 
aan, a Waking Dream And that we do not 
{all under Lacretius's Cenſure and Character; 


¶ Dum abeſt quod aue mus, 1d * vide tur 
Cetera ; poſt aliud, cum contigit, 2 ud, avemus; 
Et ſitis aqua tenet vitai ſemper bianteis, &c. 


—— Abſent Pleaſures ſeem the beſt; 
With wing'd Deſire and Halt we thole purſue, 
But thoſe enjoy d, we ſtraightway call for new. 
life, Life we wiſh ſtill eager to live on, Oc. 


Mr. Creech. 


Fear , as it 1s a dangerous Enemy to Human 
Minds, ſo is it a Motion altogether uſelcts and 
unſerviceable. For that Good Caution which 
| ſome make to be the Product of it, may ariſe 
without its Afſiſtance from a wary Circumſpe- 
Qion, and from a Prudence alike untouch'd 
with Anxiety, or with Conſternation. Anger 
is a moſt Deſtructive as well as a moſt Violent 
Paſſion; which 1s to be refiſted with our utmoſt 
Strength and Endeavour. And whereas ſome 
alledge in its Favour, that it excites our Va- 


lour, and confirms our Conſtancy in Dangers; 


its Effect is indeed directly contrary, for it 
binds a Man's Spirit and Courage, and drives 
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him headlong to his Ruine (b). Nearly related 
to Anger is the Deſire of Revenge, which when 
it exceeds a moderate Defence of our ſel ves and 
of our Dependants or Concerns, and a juſt Aſ- 
ſertion of our Rights againſt the Invaders of 
them, turns, beyond Diſpute, into a Fice (c) 
XIII. In ſuch Duties then, as we have al- 
ready reckon'd up, doth that Culture of the 
Mind chicfly conſiſt, which all are oblig'd to 
undertake, and in the implanting and inforc- 
ing which, thole Perſons ought to employ 
eſpecial Care and Concern, who have the In- 
formation and [Inſtitution of others committed 
to their Charge. For the want of this Im- 
provement, or the Diſpoſition directly contrary 
to it, are both repugnant to Human Duty, and 
lay ſuch a Rub in our way as it is not eaſy to 
get over, And therefore whoever is found 
deſtitute of ſuch a neceſſary Perfection, juſtly 
talls under common Cenſure and Reproach. 
There is {till behind a more peculiar Culture 
of the Mind, confiſting in the various Know- 
ledge of things, and of Arts and Diſciplines. 
This cannot be abſolutely neceſſary to the 
Diſcharge of our Duty in General: And there- 
fore every one is to moderate his Purſuit of 
them, according to his own Capacity, and 
Occaſions, according to the Cauſes which drive 
him on ſuch Searches, and the Fruits which 
he may fairly hope to obtain from them. Now 
as for thoſe Arts which adminiſter to the Ne- 
ceſſities and to the Conveniences of Human 
Lite, no Man can raiſe a Doubt about their 
Excellency and Uſe. But concerning the Stu- 
dy of Letters, many have been fo bold as to 
maintain, that Learning is not only uſeleſs, bur 
deſtructive to Mankind; and that for this Rea- 
ſon we find it to have been forbidden in ſo many 
Commonwealths, above the degree of Reading, 
Writing, and Managing Accompts. Every one 
knows the common Reproaches that are caſt 
on Scholars: Of their Unfitneſs for Buſineſs, 
their Weakneſs of Courage, and of Civil Pru- 
dence, their Awkerdneſs in Geſture and in Con- 
verſe ;' with a thouſand more Reflections of the 
ſame Nature, which ſome Men have thought 
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(a) Ovid. Metamorph. 
iet ingrates intabeſcitq; videndo 
Succeſſus hominum, carpitq; & carpitur una 
Suppliciumq; ſuum ef. 
Add. Bacon's Ef 10. 
Horat. I. 1. Ep. 2. 
Invidia ſiculi non in vener e Tyranni 
Majus torment um. 


Pale Envy with pernicious Joys ſurveighs 
Others Succeſs; and in Reflection preys 
Upon her ſelf; her Sin s her Puniſhment. 


Envy's a Torment that no Art can reach, 
Of Cruelty improv d. 


(b) Xenophon de re Equeſtri. Anger is the moſt Improvident Thing in the Warld ; ond ſeldom act but what we afrerward. 


repent of, Statius, Theb. 10. 


imm 


— Ne frens animo per mitte calenti, 
Da ſpatium tenuemq; moram : male cunct a muniſtrat 
Impetus. 
Horat. I. 1. Epiſt. 2. 
e: non moderabitur ire 
Iufectum volet eſſe dolor quod ſuaſerit & wen- 
Dum pænas odio per vim feſtinat inulto. 


— Eg 


ira furor brevis eſt, 
P. b. c. 12, &c. 


Give not the Reins to Paſſion in its Courſe, 


Let Silence cool, and Leiſure break its Force 
Fury do's all things ill. 


The Man of Rage, whoſe Mind is not his own, 
Muſt often grieve, and ofren wiſh undone 
What paſs'd when Raſhneſs deaf ro Wiſe Debate, 


Prompted the ſpeedy Vengeance of his Harte. 


Anger is a ſhort Phrenzy. Add. Liban. Pragymm. Vituper. Irz. (c) Add Le Grand. Philoſopl: 


them- 
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themſelves very Eloquent in ſetting out (a). 
Now to come at the Truth of thi; Queſtion, 
and to know how to ſet a juſt Value on ſuch 
Attainments, let us firſt lay this down for an 
undoubted Principle, that to the acquiring of 
Wildom and Prudence, bare Letters are by no 
means ſufticient, without a Native Excellency 
of Soul. If this Happineſs be wanting, we 
can no more produce Wiſdom by Scholaſtical 
Inſtitution, than we can procure a rich Har- 
velt of Corn by Ploughing on the Barren Sands. 
For 'tis one thing to be a Great Reader, and 
another to be a Prudent Man (b). And Duin. 
Siliau's Judgment is right, when he obſerves 
(t, that Prudence can do more without Learn- 
ing, than Learning without Prudence. There- 
fore that Perions naturally Fooliſh and Stupid 
are not turnd into Great Sages by the Appli- 
cation of Libcral Studies, doth no more de- 
tract from the Excellency of Solid Learning, 
than it doth from the Efficacy of Medicines, 
that they are not able to recover Dead Men. 
To him that hath, ſhall be grven - And Learning, 
as Horace lays, vim promovet inſitam; and 
where that vs inſita, that Natural Yigonur 15 
wanting, the other Gift is vainly beſtow'd, 

We may obſerve farther, that as Learning 
cannot alter Native Folly, ſo neither can it 
reſorm a Native Diſpoſition to Wickedneſs and 
to Impiety; which on the contrary grow more 
incurable by its Application; drawing thence 
a Supply of Arms for their open Defence. 
'Tis a Remark of Hobbes (c), that without 
Letters it is impoſſible for any Man to become 
either excellently wiſe, or (unleſs his Memory be 
hurt by Diſeaſe, or ill Conſtitution of Organs) 
excellently fooliſh (d). 

But the whole Courſe of thoſe Purſuits 
which pais under the Name of Learning, is not 
all of thc ſame Nature, and therefore ſhould not 
be all rated at the ſame Frice. We may divide 
Learning then into three kinds, ſuch as is 
U/cj1l, tuch as is Elegant and Curious; and laſt. 
ly, ſuch as is Van and 7nſtgnificant (2). Uſe- 


ful Learning may be again divided into three 


Claſſes, Morality, P hyfick, and Mathematicks. 
(For D:w7nity ſtands on its own Bottom, and 
maintains a ſeparate and a ſuperior Eſteem : 
Iho' if it condeſcends to enter the common Di- 
viſion of Sciences, it muſt be placed under this 
hrit Head.) Morality is concern'd about the Im- 


Book II. 
provement of Mens Minds, and the Advance. 
ment of a Social Life; PH eK hath the Health 
of the Body under its peculiar Care; and Au. 
thematirks are of apparent Uſe and Benefit in 
the Invention of ſo many Arts for the Profit 
and for the Conveniency of Human Life. RB 
that Learning which we term Zlegant and Ca. 
rious , we underſtand ſuch as is not indeed of 
ſo neceſſary Ule, as to render the Life of Man 
leſs ſociable or leſs convenient upon the want 
of it; and yet is worthy of the Enquiries of 
Ingenious Perſons; becauſe it either leads us 
deeper into the Diſcovery of the ſecret Works 
of Nature, or ſhows the ſingular Excellency of 
Human Wit and Cunning , or preſerves the 
Memory of Things and Actions, and the Re. 
cords of Mankind. And ſuch may we reckon 
the Knowledge of variovs Tongues, Natural 
Experiments and Speculations, the more fine 
and ſubtile Parts of Mathematicks, Hiſtory of 
all kinds, Criticiſm, (as it preſerves Authots 
correct and entire, Poeſy, Oratory, and the like. 
Which are all in themſelves excellent, and wor. 
thy of Praiſe, and ſerve for the Garniture and 
Ornament of Human Improvement; according 
to which Meaſure, both the Practice and the 
Value of them are to be ſtated, and determin'd. 
Vain Learning we call, not only ſuch as is 
made up of falſe and erroneous Notions ; but 
like wiſe all thoſe Inventions of Crafty or of 
Idle Men, ſet up to amaze our Minds, and to 
hinder us from the Purſuits of folid Know- 
ledge. Amongſt which, as we mult needs 
reckon many Opinions of the Old Philo- 
ſophers, ſo very diſagreeable to the apparent 
Nature of things; ſo we think it will not be 
over-ſeyere to join to them the greateſt part of 
that Barbarous Cant, which went under the 
Name of School. Learning in the Ages preceding 
the Reformation of Religion; and which is 
{till reſolutely maintain'd by ſome Men, either 
becauſe they know no better, or becauſe they 
are aſham'd to unlearn, what they have made 
themſelves Maſters of with ſuch prodigious 
Labour, or becauſe tis the manifeſt Intereſt of 
the Papal Monarchy to keep Mens Wits em- 
ploy d on Trifles, for fear they ſhould make 
lome very dangerous Diſcoveries (e). Now the 
reater Proficiency any Perſon hath made in 
ſolid Knowledge, the more he deſpiſes theſe 
empty and unprofitable Enquiries. 


— 


7 
a) 


(a) Era (Epiſt. 12. l. 17.) giving a Character of a Learned Man, adds, He was skill'd in Common Prudence and. 
unwlcone of Af airs, which is generally wanting to Scholars. 


Procop. Hiſt. Goth. I. 1. Learning and Virtue are differnt 


e 4 and Gord D:ſpoſitions are moſt commonly broken and cow'd by rigorous laſtitution. Theodorick u d to ſry, twas im- 
pofſible that they who had been bred up in fear of the Rod, ſhould ever arrive to ſuch a degree of Courage, as to con- 
temn Swords and Spears. Plato de Repur. 1.7. No Free Born Subject ought to be Iuſiructed in a Servile Manner, Senec. Hippol, 


Ingen'z melius recta ſe in laudem ferunt, 
S. 004m animun vegets libertas alit, 


Great Souls move ſtraighteſt in the Paths of Praiſe, 
When left to follow their Free Native Bent. 


Corgan they (the Philoſophers) apply themſelves to the Management of Publick or of Private Buſineſs, they are 
11.015 contemptin!y ridiculons. Arrian. Epictet. I. 1. c.11. calls a meer Scholar, an An mal that ail the World laughs at. Add. 


\{ontaigne I. 1. c. 24. Charren. I. 1. c. 39. 1. 3. c. 14. 2 c 
it. 1.6 c. 6. Plus fine Dod rina Prudentiam, quam ſine Prudencia 


Durinam, certum eſt Vid. Mont. Eſſ. I. 3. c. 8. Seneca, Epiſt. 33. (c) Leviath.c. 4. (d) Add. Bacon, Eſſay 48. 


111111:7 without a Mind, or Genius. (1) Ruin#ilian. I 


(b) Tis the Saying of an Old Pact, Learning ſignifies 


(2) Vid. S-necs, Epiſt. 88. (e) See Hobbes Leviath. c. 46, 47. Plata (in Alcxand.) has left this Cenſute of 
Arijturle's Meraphyficks, that they can afford no real Advantage to the Teacher or the Learney Martial. II. Epig. 86. 


Turps ft diftciler labore uugas, 
E* ſtulius Iavur eit (ineptiarums. 


Tis ſhameful Men ſhould needleſs Knots invent, 
To prove laboriouſly Impertinent 


= 4 Ano . 


——. 
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Another thing to be conſider'd by thoſe who 
diſpute about the Uſefulneſs of Learning is 
this; that the Faults of bad Inſtitution and of 
Hot-brain'd Pedants, are not to be charg'd on 
the Sciences themlelves (a). Is it likely, 
that found Knowledge and Wiſdom ſhould be 
learnt in ſuch a School as Agathias deſcribes 
under the Philoſophalter Uranius ? At their 
Meetings (ſays he) every one talks as he pleaſes 
about the ſublimest Matters, and Points of Di- 
ine Science; and tho they are perpetually can- 
-aſſiag 19eſe Queftions, yet they neither perſwade 
berg, nor will ever lay aſide the Notion they 
thentfelues have taken up, but whatever they be, 
d:fend them Tooth and Natl, again? all Oppoſers. 
J/hen the Diſputations are over they depart mu- 
tually incens'd, and vent their Rage againit one 
another, like quarrelling Gameſters, in the mo#t 
abuſive and fouleſt Ribaldry. T hus the Conten- 
tion ends, without the leaſt Profit given, or re- 
ceiu'd; and thoſe who went to the Engagement 
very good Friends, come away moſt violent and 
moſt ſpiteful Enemies () (1). 

But ſuppoſing things rightly order'd, can 
any one doubt, whether a Perſon endow'd with 
Good Natural Abilities, and inſtituted in ſolid 
Learning, will not diſcharge the greateſt Af- 
fairs with more Accuracy and with more Dil- 
patch, than if he depended on the bare 


Strength of Nature, and neglected other Aſſiſt- 


ances (c)? But then all thoſe who "ppl them- 
ſelves to Study, ſhould be exactly careful, firſt 
that they direct their Enquiries to a good End, 
the Service of Life, or the Improvement and 
perfection of their Minds; and not make uſe 
of them for idle Amuſements, or pleaſant Me- 
thods of paſſing away Time. Ariſtippus in 


Diogenes Laertins, being ask'd what things 
ingenuous Children ſhould be taught, au- 
{wer'd, ſuch as they may te when they come 19 
be Men. Twould not be only ame ful, but 
wicked, it thoſe whole Heads are $111'd with 
brave Notions and Sentences, lhould do no 
more Good than Common Id:ots (4). The 
Egyptians call'd their Libraries Phy/ich-ſhops 
for therr Soul, intimating their Uſe as well as 
their Excellency (e). And Arrian's Epiftetus 
(7) thought he could not give a worſe Cha- 
racter of Mens being falſly and inſignificantly 
Learn, than to ſay that they were Lyons in 
their Schools, but meer Ver min out of them. 
They are likewiſe to take heed, that they do 
not reſolve all Science, into bare Authority 
(2), and Cultom of Speech, and an uninte1- 
ligible Set of Terms; but that they ſcarch into 
the ſolid Foundations of things, and build 
their Schemes on evident Reaſon. As for 
thoſe things which they cannot yet bring to 
clear Demonſtration, there mult be no Stub- 
borneis or Obſtinacy in maintaining them; but 
a former Opinion mult be willingly quitted, 
upon a better and a more certain Information; 
becauſe tis very likely another Man may have 
more quick and more piercing Parts than our 
ſelves; and becauſe every new Day may correct 
ſome Miſtake in the former. And this teach- 
able Diſpoſition 1s a molt infallible Mark of a 
Generous Mind (g). Laltly, Care is to be us'd 
that they do not in ſuch a manner bury them- 
ſelves amongſt their Books, as to neglect other 
Duties, and render them{elves unfit for the 
Genius of a Civil and Sociable Life (. For Pe- 
dantry of Mind is a Vice not peculiar to Scho- 
lars, but runs in ſome meaſure thro' the whole 


* — 


(a ) Vid. Charron 1. 3. e. 14 n. 21, &c. (b) The Maſter is deſcrib'd very agrecable to his Scholars, Baring 


above the reft only by Impudence, and Volubility of Tongue, he appear'd the firſt Fool of the Herd, and conguer'd thoſe that 
knew nothing , by knowing juſt as much. The like Form of Diſputation is ridicul'd by Lucian in vis accuſuto & in 
Charrou. (1) Vid. Mont. Ell. 1. 3. c 8. (c) Plutarch de Educat. The Man of Contemplation, is of ns 8 


uſe unlcſs he a@& : 
And the Man of Action cannot but miſtaks and miſcarry, without the Aſſiſtance of Study and Contemplation. Saluft. Jugurth. 
The more Reaſon have we ts wonder at the Perverſneſs of thoſe, who ſuffer their Parts and Genius, the B:ſt and the Nobleſt 


Advantage of a Mortal Nature, to ruſt in Idleneſs, and to grow dull aud harren through want of Culture. Elian V. A. I. 
7.C. 15. When the Mittylenians were Maſters of the Sea they impos d this Penalty on their Revaltea Allies, that they ſhould 
not teach Children Letters or Muſick : Thinking it the moft grievous Puniſhment that could be inflifted, to li ve in utter Ignorance 
of the Liberal Arts. Add. Cic. Off. I. where he ſpeaks. of the Study and Search of Truth. (d) 7 -at: Men (ſays Old 
Pacuvius, in Gel. I. 53. c 8.) that are Philoſophers in Opinion, and Drone: in Buſineſs, Iſocrates Encor, Helin. The So- 
phiſts ought to have inſtructe their Scholars, in things which are of Uſe in Common Life, and to hade oxorct a r/o in the 
Shilful Management of Civil AMfairs; taking this for a certain Truth, that a competent Knowle1s of Proficable Points, is highly 
prefcraile to the moſt exquiſite Attainments in unneceſſary Speculations , and that it 1s much better ty exce; otwors a {itt!s in 
Great and Important things, than to go far beyond them in ſmall Matters, eſpecially in ſuch, as contribute nothing to 8/2 Ale 
ſeſtance of Life Lucian in Conviv. Iis to no purpoſe to be VIS ER unleſs we are BETTER. (e) Dlodor. Se, I. r. 
c. 49. (f) L. 4. c. 5. (2) Horat. I. 1. Epiſt. 1. verſ. 14. Nullius addifus jurare in verbs Mag ftr. Vid. Ciceron, de 
Nat. Deorum, I. 1. c. 5. Seneca, de Vita beata, c. 1. 
(g) Sophocl. Antigone, True Wiſdom is not Stiff or Poſitive, 

Nor thinks it a Diſgrace to be Inform'd. 


Plin, N. H. I. 3. Prem. Ii not to be look'd upon as a Wonder , 


r Pings Iden. I. 11. c. 3. By my frequent Contemplations on Nature, I have been inſtructed never to call any thing incre- 
dible d bat ſhe performs. Diog. Laert. I. 10. In Natural Enquiries we are not to proceed according to ſtrict Meth and Rules, 
_ according as the various Appearances offer themſelves to our Obſervation, aud incline our Judgment. Cic, de N. Deor. 1.1. 
The Authority of thoſe who pretend to teach, often proves a hindrance to thoſe who deſire to learn, For by this means the neglef 
*0 apply their n Tudemcnt, and to take every thing for fix'd and certain, which they hear deliver'd by thoſe whom they ade 
mire, Duin, Inſtit. 1.3. c. 1. They love the Path which they firſt trod in, whatever it be. And you will find it a moſt arfficuls 


TZerk to make Perſons change ſuch Opinions as they imbib'd when they were Children; becauſ» every one rather wh to have 
his Trouble over, | 


—— than to continue it, to have learnt formerly, than to be a Learner now, Item, J. 7. c. ult. No Body 
25 . ng ro ſee 4 Thing leſſen d in which he once appear'd Great. Yet as Plato obſerves ( de Repub. | 5.) "Tis very unquit 
0 0e angry with the Truth. 


2 Aud all fart her Study would be in vain, if it were unlawful to improve the Diſcoveries of thoſe 
3 went before us. (h) Lucian Conviv. & Learned Inſtitution leads aſide from Right and Plain Reaſoning, thoſe wio 
their Eyes aud their Thoughts continually 
| 


that Mortal Creatures jbould be incapable of knowing 20 


fix'd upon their Books, 


S World, 


Fon ol 7.4” 
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World, and inſccts Men of all Orders, Pro- 
fellions and Conditions. 


mean time neglect the Body; ſince the Mind 
makes uſe of its ſupports, and can never rife to 
any great Atchievement, it this inferior be 1il 
affected. We are oblig'd therefore, as much as 
in us lics, to ſecure a Sound Body for our Sound 
ud to lodge in (i]; and rather to harden our 
Limbs and Conſtitution by long Endurance of 
Labour, than to ſoften or break their Strength 
by Elteminacy and Idleneſs (2). Pyrrhas is 
ſaid to have made this only requeſt to the Gods 
in his daily Devotions , Unidiverr, 70 be well in 
health, judging this Bleſſing to contain under 
it all Degrees of Happineſs. Care is likewiſe 
to be taken, that our Bodily Force and Vigour 
be not weaken'd by Intemperance in Meat or 
Drink, or by unſeatonable and unneceſſary La- 
hours, or any other way. Upon this account 
Clutteny, Drunkenneſi, Immoderate Ule of 
H/omen , and the like Exceſſes are to avoided 
(4 ). Tis a famous Saying of Democritus in 
Plutarch (c), if the Hoa ſhould bring an Action 
*f Damage againſt the Soul, the Soul would be 
ſure 16 be Ct. Tho' to this it might be re- 


plied, that the Miltakes of the Mind in Refer- 


ence to Food, and Pleaſure and other things, 
which concern the Preſervation of the Body, 
do all proceed from its yielding to the Corpo- 
real Appetites and Affections, contrary to the 
Admonitions of Reaſon : So that the Mind is 
never of it ſelf the Cauſe of bringing the Body 
into 2 worſe Condition, than ordinary. And 
therefore to Democrzus's Saying on one fide, 
we will oppoſe the no lefs renown'd Sentence 
of T heopiraſtus on the other; The Soul (lays 
1c) pays large Rent to the Body for its dwelling. 


XV. Our Life is given us by our Great 
Creator, as a kind of Courſe or Race, in which 


XIV. But altho' the principal and the moſt we might exerciſe our Strength and Abilities 
| laborious part of Human Improvement is con- by the Direction of Reaſon: And therefore it 
k cern'd about the Mind, we muſt not in the is not to be meaſur d by fo many times diaw. 


ing Breath, but hy a conſtant Succellion gf 
Good Actions. Every one is therefore to take 
Care, that he be not immer &IG& devons (2) 
an uſeleſs Burden to the Earth; unprofitable 
to himſelf, and troubleſome to others ; born 
only to increaſe the Number of Mankind, and 
to devour the Proviſions of Nature, and that 
he do not live only for the fake of his Palate 
(4). Farther, ſince Human Induſtry common. 
ly exerciſes it felf one of thele two ways, 
either in procuring things necellary for the 
Preſervation. of Lite, or in diſcharging the 
Offices of a Social and a Civi! Condition; 
which admit of great Variety, and do not all 
fuit alike with all Mens Capacities and Abili- 
ties (3); it is manifeſt that every Man ought 
with early Care to chuſe out and undertake 
ſuch a Courſe of Life as is Honeſt, Profitable, 
and Comporting with his Parts and Strength, 
In which Choice (4), Men are uſually de. 
termin'd, either by Impulſe and Inclination 
of Genius and Fancy, or by ſome peculiar Apt. 
nels of Body or Mind, or by Condition and 
Quality of Birth, or by the Goods of Fortune, 
or by the Authority of Parents, and ſometimes 
by the Command of the Civil State, or laſtly 
by the Invitations of Opportunity, or by the 
Compulſion of Neceſſity (e). Hence it ap- 
pears, that not only thoſe Perſons do live in a 
State repugnant to ſound Reaſon, who main- 
tain themſelves by Robbery or Villanies; but 
thoſe too, who withdraw themſelves unne- 
ceflarily from the common Duties and Offices 
of Life: Such are many of the Modern Her- 
mits and Monks, as well as ſome of the An- 


(1) To this end it may be uſeful to read that incomparable Book, M-dicina Mentis & Corporis, by Mr. 7:hernhavl:. 


(a) Vid. Diodor. Sic. I. 1. c. 45. (b) Javenal, Sar. 11. 
Buccæ 


— — — 


2323 
Naſcenda eſt menjure tuæ 


Fools only make Attempts beyond their Skill; 

A Wiſe Man's Power's the Limit of his Will. 

Add $ocrare;'s Arguments againſt Incontinence, in X-xop/on. Apomn. I. 1. Mr. Congreve: 

(c) D: Sanitate tuenda. Add. Bacon, Eff. 30. (=) Homer, II. Z. (d) Ciceron. de Nat. Deor. I 2. Hi that goth nit 
W % u Ain, ſeems to me to have loft his very Being. 

Mor: nobis tempus habetur iner. 


Ovid. de Pont. I. 1. EL 6 


— — Io be Idle's to be Dead. 


il; al. I.; Quantum etenim diſtant a morte filentia vitæ 
A ſilent Life is an untimely Crave. 


T heocrit. Idyll. 14. 


Heis n Je 215 % Ru. 


Buſineſs ſhould be pli'd whilſt Age is Green. 


Add. G4 1. 19. c 10. (3) Vid. Eſais de Merale, Vol. III. p. 44, 202. (4) Vid. Mr. Oftervali's Cauſes of Corrup- 
von, Eng? Ed. p. 227, &c. e) Iſocrates (in Areopagit.) 3 us this Account of the Old Athenians, Luder e 
TX 4 


% 1.cauality of Fortunes, they could not preſcribe to all the 
- according to their Circumſtances and Condition. The meaner ſort they engag'd in Agriculture and in Trang ; 


me common Excerciſes; and therefore they put them uA. 


mel known lack, that Idleueſs was the Cauſe of Poverty, and Poverty a Temptation ro Injury aud M:ſchicf, So that 7 


; Fuuntain of Vice, they thought they ſhould prevent the Evils which ard to flaw from it. As for the mare 


an, rinin , compell'd to apply their Minds to Horſemanſhip , Feats of Budy, Hunting, and P/"iloſophy Appen, 


"nt (cls Eraployment: and Amuſements, muſt needs have thi: good Effect, te make ſome ercel in lirtue, and to keep 02:17 
nn Neririns in Hes, It was an Ordinance amongſt the Egyptian and Indians, that every Man ſhould follow 
ii Farher's Trade. DPiotor, Sic. I I. c. 74. & I 12.c. 41. The reaſon of which Inſtitution is given by Hecrate in 
aud 24/7: The like Cuſtom was receiv'd amongſt the Peruvians, under their Ancient Uu; the Nobility alone 
veing allow'd ro improve themſelves by the Study of Letters. De la Vega. |, 4 Cc. 19. Tis a True Obſervation 0 
enοαονα, Cy roptud. I. 2. Thoſ: Perſons arrive at the greateſt Height and Perfection in particular Att ainments, who 4 de 
rivew tom! (yer willy to ſome ſingle Purſuit, avoiding Multiplicity of Buſin: (+ and of Enquiry, As he lavs well in ano- 
Her Place (1 8. ein poſible chat à Man who proſeſſeth many Art together, ſhouts excel punt! OREN 


c 
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cient Philoſophers. But thoſe who chietly 
all under this Cenſure, are the Sturdy and Able 
Pagrants, who abuſe the Divine Name into a 
Frade of getting Money, and make G0 D, as 
it were, their Tributary, The Wickedneſs 
of theſe Varlets is the greater, if they volun- 
tarily maim or diſtort any of their, Limbs, fo 
1s to render themſelves incapable of doing the 
World any Service, tho' they ſhould after- 
wards deſite it. Tis a Cuſtom very remark- 
able amongſt the Chineſe , that no Perſon of 
ound Strength is permitted to beg, altho' he 
be blind; luch unfortunate Wretches being 
imploy'd in turning Mills, from which Service 


they earn their Subliſtence (4). 


Again, ſince Time runs on with ſuch ſwift 
Steps, lince Death ſurprizes Men fo often 
when they lealt expect it, and is always beyond 
their Power to avoid; thence 1t follows, that 
tis our Duty to make an early Ule of Life, not 


to begin too long a Thread of Actions, not to 


lay too valt a Train of Deſigns (5) (x). We 
ought likewiſe to have the Accompts of our 
Life all ways drawn up in a Readineſs, and to 
harden our Minds betimes againſt the Terrour 
of Dymg; that without a trembling Reluct- 
ancy, without repining at our Creator's Plea- 
jure, we may relign, when he demands it, 
what he lent us of his Free Bounty, under 
no Terms of keeping (c). 

XVI. How patlionately every Man loves his 
own Life, and how heartily he ſtudies the Se- 
curity and Preſervation of it, is evident beyond 
Diſpute. But 1t will admit of a Debate whe- 
ther the bare Natural Inſtinct which he enjoys 
in common with Beaſts, inclines him to theſe 
Deſires; or whether he is not engag'd in them 
by ſome Superior Command of the Law of Na- 
ture. For, in as much as no one can, in a legal 
Senſe, ſtand oblzz'd to himſelf, ſuch a Law 
ſecms to be of no Force or Significancy which 
is terminated in my ſelf, which I can diſpenſe 
with when I pleaſe, and by the Breach of 
which I do no one an Injury. Beſides, it looks 


like a needleſs thing to eſtabliſh a Law about 
this Point, fince the anxious Tendernce(s of 
Self-Love would before-hand drive us o 
forcibly on the Care of our own Safety, as to 
render it almoſt impoſlible for us to act other- 
wiſe (4). It then, a Man were born only for 
himſelf, we confeſs 1t would be convenient 
that he ſhould be left entirely to his own Dif- 
poſal, and be allow'd to do whatever he pleas'd 
with himſelf. But fince by the Univerſal Con- 
ſent of all Wiſe Men it is acknowledg'd, chat 
the Almighty Creator made Man to {crve him, 
and to ſer forth his Glory in a more illuſtrious 
manner, by improving the Good things com- 
mitted to his Truſt; and fince Society, for 
which Man is ſent into the World, cannot be 
well exercis'd and maintain'd, unleſs every 
one, as much as in him lies, takes care of his 
own Preſervation; (the Safety ot the whole So- 
ciety of Mankind, being a thing unintelligible, 
if the Safety of each Particular Member were 
an indifferent Point,) it manifeſtly appears, 
that a Man by throwing alide all Care of his 
own Life, though he cannot properly be ſaid 
to iu himſelt, yet is highly injurious both 
to Almighty God, and to the General Body ot 
Mankind (e) | 

It was not rightly infer'd in the Argument 
we juſt now mention'd, that the Law of Nature 
did not concern it ſelf with this matter, be- 
cauſe Inſtinct did before drive us on the like 
good Reſolution. We ſhould rather ima- 
gine, that the Force of Inſtiuct was ſuper- 
added (as an able Second) to the Dictate of 
Reaſon; as if this Help alone could ſcarce 
make a Tie ſtrong enough to keep Mankind 
together. For indeed, if we reflect on the 
Troubles and Miſeries that conſtantly wait on 
Human Life, and do fo far outweigh that 
little and mean Portion of Pleaſure (2), which 
through a perpetual Repetition grows every 
day more flat and languid, ſo that we mult 
needs loath it in every Enjoyment; and if 


we conlider farther, how many Men have their 


( a ) Mart. Hiſt. Sin. I. 1. c. 34. (b) Martial, I. 1. Epigr. 16. (1) Art longa, Fita brevis. Hippocrat 


Non eſt creds mihi ſapientis dicere vi vam: 
Sera nimis vita eſt craſtina vive hodie, 


Horat. I. 1. Epiſt. 4. 
Inter ſpem curamq; timores inter & irac, 
Imnem cred? diem tibi diluxiſſe ſupremam; 
Grata ſuperveniet, que non ſperabitur hore. 
Sil. Ital. I. 3. 
— — Brevit aue vetat mutabilis hare 
Prolatare diem. 


Horat. Carm. I. 4. 


The Future is the Tenſe of Fools. Delay 
May make to Morrow Late; be Wile to Day 


Whilſt Hopes, Cares, Fears and Frets to plague you join. 
Think every Day your laſt that is to thine. 

Tis no: enpegting makes a Bleſſing Dear 

An Hour's Reprieve is worth a Vulgar Yes. 


Time ever on the Poſt and on the Chang - 
Forbids us to delay. 


Vite ſumma brevis ſpem nos weta? ive e lang a 


The Shortneſs of our Mortal Line 


(c) 


75 Virtus futile nomen, 
Ni decus adfuerit patiendo, ubi tempors let l. 
Proxima ſint, 
Pliz, N. H. I. 7. c. 40. 


Time is come, I will be 


Forbids a longer Thread in our Defign. 


Verctue's but an Idle Sound. 
Unleſs Undaunted Honour keeps our Ground 
Againſt the laſt Attack of Fate. 


One Day paſſeth Judgment on another, and the laſt on al, Arrian Epicter. I. 1. Ci. Vier . 
prepar d immediately to leave the World, After what manner * Why, like a Peron ws reſtering 


_— my lens him. Add. Al. Antonin. I. 12. [ 12. & Bacon, Eff, 2. (d) Sener, de Brev, Vitz. "Tis need!e{s to dri ve 
*bat * - + : 4 e are gong of our own accord. No one wants an Ex-ortation to be perſwaaed 70 love himſelf, ſcuce he drew :n 
Rar inciple with bis firſt Breath. (e) Comp. Aut. Matth, de Crim. Prolegom. c. 3. . 4. L 2) Mr. Bayle has ove: 
nd over provd in his Hiſt. and Crit Dictionary, (as may be found in its Index) The Merle ee are more ane 


Treater than its Comforts, 


82 Dass 
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Days prolong'd only to make them capable of 
more Misfortunes and Evils; who is there 
almoſt, who would not rid himſelf of the 
Burthen of Life, as ſoon as poſſible, if Inſtinct 
did not render it fo light and fo ſweet; or 
unleſs ſo much Bitterneſs or ſo much Terrour 
were join'd to our Notion of Death ? And yet 
who 1s there almoſt who would not break 
through the bare yo 2 of Inſtinct, had 
not the Command of our Creator ſecur' d us 
with a much ſtronger Bar and Reſtraint (a)? 
Nature, ſays Qume:lian, hath invented this 
© chief Device for the Preſervation of Man- 
kind, 4 make us die unwilingly, thus en- 
© 2bling us to bear fo vaſt a Load of Misfor- 
tunes as falls to our Share, with ſome Patience 
© and Quiet. And Socrates in Xenophon (b) 
declares it to be gi Jywegys Tix rnua, the Arti- 
fice of a Wife Workman, or Builder, to have 
* implanted in Men a Defire of producing Offt- 
* ſpring; in Woman a Deſire of Nurſing and 
* Breeding them up; and in all, when brought 
«up, a vaſt Delire of Living, and as great a 
* Fear of Death. And this laſt Motive is the 
main ſecurity of every Man, from the Vio- 
lence of others. For how eaſy were it to A. 
were it not ſo hard fo Die? Hence he pre- 
ſently becomes Maſter of other Men's Lives, 
who hath once arriv'd at the Contempt of his 
own. And the regard that others have to their 
own Safety, is the beſt Defence of Mine (c) 
XVII. "Tis a Queſtion of more Difficulty, 
whether at all, or how far a Man hath Power 
over his own Life, either to expoſe it to ex- 
treme Danger, or to conſume it by flow means 
and degrees, or laſtly, to end it in a ſudden 
and a violent manner (1). Many of the An- 
cients allow'd a Man an abſolute Right in 
theſe Points, aud thought he might either 
voluntarily ofter his Lite as a Pledge for an- 
other's, or devote it freely, without any ſuch 
Delign of preſerving the Life of his Friend; 
or whenever he grew weary of living, might 
prevent the Tardineſs of Nature and Fate. 


Pliny (d) calls the Ability to kill ones ſelf he 
excellent Convenience, in the midi? of 


mo 


Jo many Torments of Life. Whom we can by 
no means excuſe from flat Impiety, for daring 


to think ſo abjectly of the greateſt Gift of 
Heaven. It is our Buſineſs to examine what 
ſeems molt agreeable, in this Caſe, to the Law 
of Nature. And here we take it firlt of all 
to be true beyond diſpute, that ſince Men 
both can and ought to apply their Pains to the 
Help and Service of another; and ſince ſome 
certain kinds of Labour, and an overſtraining 
Earneſtneſs in any, may fo affect the Strength 
and Vigour of a Man, as to make Old Age and 
Death come on much ſooner, than if he had 
paſs d his Days in Softneſs, and in eaſy Pur. 
ſuits; any one may without Fault, voluntarily 
contract his Life in ſome Degree, upon account 
of obliging Mankind more fignally, by ſome 
extraordinary Services and Benefits. For ſince 
we do not only live to our ſelves, but to God, 
and to Human ſociety ; if either the Glory 
of our Creator, or the Safety and Good of the 
General Community require the ſpending of 
our Lives, we ought willingly to lay them 
out on ſuch excellent Uſes (e). Pompey the 
Great, in a time of Famine at Rome, when 
the Officer who had the Care of tranſporting 
the Corn, as well as all his other Friends 
intreated him not to venture to Sea in fo 
ſtormy a Seaton, nobly anſwer'd them, bat 
I ſhould go tis neceſſary, but not that 7 ſhould 
live. And Achilles in Homer, when his Fate 
was put to hiõ Choice, preferr'd a haſty Death 
in the Glorious Adventures of War, to the 
longeſt Period of Age, to be paſs d 1dly and 
ingloriouſly at home. 

XVIII. Farther, in as much as it frequently 
happens, that the Lives of many Men cannot 
be preſerv d, unleſs others expoſe themſelves 
on their Behalt, to a probable Danger of 
loſing their own; this makes it evident, 
that the lawful Governour may lay an In- 
junction on any Man in ſuch caſes, not to de. 
cline the Danger upon Pain of the ſevereſt 


Puniſhment. And on this Principle is founded 


the Obligation of Souldiers, which we ſhall 
enlarge upon 1n its proper place. 'Tis a Noble 
Saying of Socrates in Plato's Apology ; In what- 
ever Station a Man is fixt either by bis own Choice, 
as judging it the beſt, or by the Command of his 
Superior, in that he ought reſolutely to continue, 


(a) Ruin, Declam. 4. What Satisfaction, O wretched Mortals, can it prove, to keep the Soul for ſo many Years, or, if 
Nature allow d it, for infinite Ages, in the unpleaſant and weariſome reſtraint of the Body? If we diligently weigh and ex- 
amine all our foys, all the Pleaſures, which in this univerſal Scene of the World, either attract our Sight or flatter our Uſe, 
we jhall find the whole Life of Man te be no more than a ſingle Day. They muſt be low and abje& Minds which are not tired 
with 1/15 por Circulation of Actions. So that he who by Application to honeſt Arts is able to underſtand what is the Perfectiin 
of Goudne/s and true Happineſs, will think no Death unt imely : and thoſe who refer the Deſign of our being chiefly ro the Mind 
ud Soul, muſt every Day be ſurfeited of Life: Te expe I jhould now give an account how many things there are in this 
jbort 332g, which we ought te aveid and decline ; that I ſhould ſet our Fears and our Calamities againſt our Joy and our Sͤuc- 
ceſs. Let us then weigh thoſe dear Comfort, for which we weary the Gods with vain Petitions, and on the account of which we 
complain of the Shortneſs of Life. And what are they, but Vanity, Greedineſs, Luxury and Luſt * And ſhall not we be aſhamed 
for the Sake of ſuch Scandalous Privileges, to bear Weakneſs, Grief, and tedious Diftempers ; and even to court their ſtan 


hen we have an Opportunity of throwing them off and eſcaping * (b) Xenophon. Apomn. I. 1, 
Montaign's Eſſ J. 2 c 3. (d) N. H. I. 2. 4. 7. 


Felix, qui tanta luc em mercede relinquit. 
» Who at a Price ſo Noble ſold 


e. 11. n. 8. (1) 
(c) Srarius Theb. X. 


Ha 
Horat. Carm. III. 2. A Life! 


Dulce & decorum eft pro patris mori. 
Mor & fugacem perſequitur virum, 
Nec parcit in bellis juvent 
Poplitibus, rimidoq; tergo 


(c) Add. Charron, |. 2. 


How Sweet, how Glorious is the parting Breath 


With which our injur'd Country's Peace we buy ? 


Hangs on his Back, nor fpares the quivering Think, 


In vain the Coward flies: whilſt ſwifter Death 
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and to undergo any Danger that may aſſault him 
there ; reckoning neither Death nor any other 
Evil ſo Grievous, as Cowaraice and Infamy. 
Nor doth it ſeem at all repugnant either to 
Natural Reaſon, or to the Holy Scriptures, 
(which command us to /ay down our Lives for 
our Brethren) that, without any ſuch rigid 
Injunction of a Superior, a Man ſhould volun- 
tarily expoſe himſelf to a Probability of loſing 
his Life for others; provided he hath good 
hopes of thus procuring their Safety, and that 
they are worthy of ſo dear a Ranſom: For it 
would be filly and ſenſeleſs, that a Man ſhould 
venture his own Life for another whom 'tis 
impollible to preſerve; and that a Perſon of 
Worth and Excellence ſhould facrifice him- 
ſelf for the Security of an Inſignificant pa/try 
Fellow (a). We conceive it then to be Law- 
ful, that a Man may either give himſelf, as 
a Surety for another, eſpecially for an Inno- 
cent and a Worthy Perſon, or as a Hoſtage for 
the Safety of many, in the Cale of Treaties ; 
upon pain of Ting Death, if either the 
accus d Perſon doth not appear, or the Treaty 
be not obſerv d. Though the other Party to 
whom he ſtands bound on either of theſe Ac- 
counts, cannot fairly put him to Death upon 
ſuch Failure; as we ſhall elſewhere make out. 
But that thoſe vain Cuſtoms of Men's devotmg 
themſelves out of Fool-hardineſs and Oſten- 
tation (ſuch as we obſerv'd to be in uſe a- 
mongſt the Zaponeſe,) are contrary to the Law 
of Nature, we do not 1n the leaft doubt. For 
there can be no Virtue in an Action where 
there's no Reaſon. Nor do we pretend to 
maintain, that the Zaw of Nature obliges a 
Man to prefer the Lives of others to his own; 
eſpecially ſuppoſing the Caſes and Circum- 
{ſtances to be equal. For beſides that the com- 
mon Inclination of Mankind is an Argument 
to the contrary, we might alledge the Teſti- 
mony of Witneſſes beyond all Exception, al- 
lowing a Man to be always are ft to himſelf, 


forc'd to 
Judges, nor 


or "— 


and Charity ſtill to begin at home (b). 
XIX. It remains that we examine, whether 
or no a Man, at his own free Pleaſure, either 
when he grows weary of Life, or on the ac- 
count of avoiding ſome terrible impending 
Evil, or ſome ignominious and certain Death, 
may haſten his own Fate, as a Remedy to his 
preſent or to his future Misfortunes (1). On 
this point we have a famous Saying of Plats 
(e) frequently mention'd with Honour and 
Commendation by Chriftzan Writers. Gs iv n 
Feven icht os dm & » S6 dM £20ny is minis 
Ave, u amdidegonenr. Me are plac'd, as it wen ec, 
upon the Guard, in Life; and Man muft not 
rid himſelf of this Charge, or baſely deſert his 
Poſt. Which Laantms hath expreis'd more 
fully in his Dime Inſtitutions (d); As (ſays 
he) we did not come into the World upon our 
own Pleaſure or Choice, ſo neither mufi we quit 
our Station otherwiſe than by the Command of 
him who gave it us ; who put us into this T ene- 
ment of the Boay, with Orders to dwell here, 
till be ſhould pleaſe to remove us. It is worth 
while to hear how Plato (e] deſcribes the S- 
Muratrer, whom he hath condemn'd to a diſ- 
grace ful Burial. He that kills himſelf, pre- 
venting 7 Plolence the Stroke of Fate, being 
's End, neither by the Sentence of the 
any unevitable Chance, nor on the 
account of defending his et Modefly in extreme 
Danger; but thus unjuſtly condemning and ex- 
ecuting himſelf, out of Cowardice and Unman- 


 lneſs of Sparit. Ariſtotle hath well ſeconded 


his Maſter. To die ( ſays he (/)] ether to get 
rid of Poverty or of Love, or of any other Trouble 
is ſo far from being an Ad of 
Courage, that it rather argues the 2 degree 
of Fear. For ti: ad mas a to fly and to avoid 
thoſe things which are hard and painful to be un- 
dergone (g). Crotiut (h) hath obſer vd, that 
Perſons Guilty of Self- Murther were excluded 
from decent Honours of Burial, both amongſt 
the Gentiles and the Jews (1). But among(t 


(a) Grotius ad Foxath, C. 1, v. 12. If one Man does well in offering to die for the Preſervation of many (ar Phocion told 


Demoſthenes) how much more is he in Juſtice oblig d to this, who apprehends himſelf to be the Cauſe of the common Danger ? 
(b) See 2 Corinth. VIII. 17, 14. L. 14. Prin. D. preſcripe. verb. I. 6. C. de ſervit. I. 2. f. 9. D. de aqua pluv. arc. 
Nor can any Ar t for the contrary be drawn from 1. 5. ſ. 4. D. Commodat:. I. 1. . 28. D. de Sancte Silan. 
Add. Trac. de Principiis Juſti & Decori, p. 12, &c. (1) Vid. Lipſſi Epiſt. Cent. 2. Ep. 22. Dr. Donne s B Ara 
Eſſ. de Morale, Vol. 1. p. 30. (c) In Ph. (d) Div. Inſtit. 1. 3. c. 18. (e) De LL. I. 9. (f) Ethic. I. 3. c. H. N. 
(g) Senec. Pheniſ. 
— Non eft Virts: 
Timere vitam; ſed malis ingentibu; 
Obſtare, nec ſe vertere ac retrodare. 
Martial, L. 11. Epig. 57. 
Rebus in anguſtis facile eſt contemnere vitam 
Fortiter ille facit qui mi ſer eſſe poteſt 
Virgil aſſigns a Place in Hell to Self- murtherers 
i ſibi let um 
Inſontes peperere manus, lucemꝗ; peroſæ 
Projecere animas. 


Valour, is not to be afraid of Life, 
Bur bravely to reſiſt impending Woes, 
And never to ſubmit or to retire. 


Cowards in Miſery may court their Fate ; 
He's Brave, that dare perſiſt Unfortunate. 


Who prodigally throw their Souls away. 

Fools who repining at their wretched State 

And loathing Anxious Life, ſuborn d their Fate. 
Mr. Dry ac 


Frocop, Hiſt. Goth. I. 4. Te throw away our Life when there can be no Advantage, is precipitate Madneſy : And though 7 
© Blind Fierceneſs hath ſame vain Shadow of Courage, yet it will always poſs for Folly, in the Jud wiſe Men. 

mian. Marcellin. I. 25. c. 4. if we confider right, it is juft the ſame Fearfulneſs and Cowardice, to deſire Death when we 
ht not, and to refuſe it on a proper occaſion. Roger de Bramin. p. 2, C. 19. Nicol. Trigant. de Regno Chine, I. 1. c. 9. 
Charren. I. 2. c. 11, n. 18. 0 L. 2. C. 19. f. 5. (i) Atiſerle obſerves (Ethic. 1. 5. c. 15.) that thoſe who are guilty 
of their own Deaths, are more properly Injurious to the Commonwealth than to themſelves ; and that therefore 
they deſerve the Ignomipy commonly inflicted on their Reliques. 


the 
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che latter one Caſe is commonly excepted, and 
allow'd as a juſt Reaſon for killing ones ſelf; 
and that is when a Man finds he ſhall other- 
wiſe be made a Reproach to God, and to Re- 
ligion. For acknowledging the Power over 
our Lives not to be in our own hands but in 
God's, they took it for granted, that nothing 
but the Will of God, either manifest or pre- 
ſeumptive, could excuſe the Defign of antici. 
pating our Fate. As Inſtances of this excepted 
Cale they alledge the Examples, of Sampſon, 
who chole to die by his own Strength, when 
he found the True Religion expos d to Scorn 
in his Ferſon and Misfortunes. And of Saul, 
who fell on his own Sword, leaſt he ſhould 
have been derided and inſulted over by God's 
and /ig Enemies; and leaſt, if he ſhould have 
yielded himſelf Priſoner, the Slavery of his 
Country and Kingdom ſhould inevitably fol- 
low. For the eus are of Opinion that Saul 


recover'd his Witdom and Honour, as to the 


laſt Act of his Life; in as much as after the 
Gholt of Samuel had foretold his Death in the 
Battle, yet he refus'd not to engage for his 
Country and for the Law of his God; whence 
he merited eternal Praiſe, even by the Teſt:- 
mony of Dawd; who likewiſe commended 
.o highly the Piety of thoſe Men, who ho- 
nour'd their Princes Reliques with a decent 
Burtal. 

Some extend this Exception and Allowance 
% many other Cafes which bear a Reſemblance 
15 the former. Aud the Foundation they 
build upon is this, that as no Man can be pro- 
perly bound or % to himſelf, ſo no Man 
can do an Injury to himſelf, when he takes 
away his own Life. As for a Man's being en- 
vig'd by the Law of Nature to preſerve him- 
telt, thev fay the Reaſon of this is, becauſe 
he is conſtituted and appointed by God for 
the maintenance of Human Society, which he 
muſt not by any means forſake, like an idle 
Soldier, who runs away from the Poſt allign'd 
him inBattle: And that therefore myObligation 
to fave my own Life, is not a Debt to my elf, 
but to God, and to the Community oi Man- 
kind. So that if that Reſpect to God and to 
Mankind be taken off and be remov'd, the 
Care of my Life is recommended to me only 
by Senſitive [nſtine?, which not riſing to the 
Force of a Law, an Action repugnant to it 
cannot be accounted ſinful. On theſe Con- 
{1dcrations, they think the Caſe of thoſe Per- 
ens deſerves a favourable Judgment, and at 
\caltalind Pity rather than a rigorous Cenſure, 
ho lay violent Hands upon themſelves, when 
they ice that they ſhall otherwiſe infallibly ſuffer 
Death of Torture and Ignominy from their 


Enemies; ſince it cannot be for the Intereſt of 
the Publick, that they mult needs die in ſo 
infamous a manner: Or elſe, when they ſee 
ſuch an Injury likely to be offer'd to them, as 
if they undergo, they ſhall be ever after 
ſcorn'd and derided by the reſt of Mankind, 
Of the former fort, are thoſe, who ſeeing 
themſelves condemn'd to Death, either by 
Cruel Enemies abroad, or Bloody Tyrants at 
home, have wilfully prevented the Stroke; 
either to avoid the Tortures and the Shame 
of a Publick Execution, or to procure ſome 
Benefit to their Friends or Families by this 
Expedient. Thus Tacitus (a), giving an account 
of ſome of the Accus d Perſons under Tiberius, 
who made themſelves away, obſerves, that 
the Fear of the Executiouer, rendred theſe All; 
very frequent. And that whereas ſuch as ſuffer'd 
Death in Publict, were denied the Privilege of 
Burial, and had their Goods confiſcated; the 
who died by their own hands, were decently in- 
terr'd, and their Lat Wills flood good with full 
feet, theſe [ndulgences ſervins as a Reward 
for ther Hafie. And here by the way we may 
remark, that Martial's Cenſure doth not al- 
ways hold good, 


Hur et, ze moriare, mori; 
Tis mad to die for fear of Death; 


For, as AHhſchines (b) hath well diſtinguiſh'd, 
To die is not fo terrible, as to bear the Infamy 
that attends ſome kinds of Deaths. 

The other ſort of Perſons whoſe Death we 
obſerv'd to be ſo favourably interpreted by 
ſome Caſuiſts, are thoſe Women and Beautiful 
Boys, who have kill'd themſelves to avoid the 
Violation of their Chaſtity (c). And in their 
Behalf, they urge this plauſible Excuſe, that 
being aſſaulted with ſuch a Danger as they 
could not otherwiſe unleſs by Miracle eſcape, 
they might well conclude that their Almighty 
Sovereign and General, now gave them a Diſ- 
million, and that they might well preſume on 
the Conſent and Leave of Mankind, to whom 
they were already loſt : It being no ones In- 
tereſt, that they ſhould not anticipate their 
Death for ſo little a time, to avoid the feeling 
of ſuch Tortures and Abuſes as might perhaps 
tempt them to yield to a more grievous Sin: 
And in as much as it ſeem'd unreaſonable to 
condemn Generous Souls to ſuch a Neceſſity, 
as that they mult wait for the Sword of Vil- 
lains, who would inhance the Bitterneſs of 
oO, by cncir foul and ignominious Ulage 

But to leave this particular Point without 
venturing at a Determination ; thus much we 
take to be evident, that thoſe who voluntarily 


r — 


6% Ann. VI. (b) Orar. de fall. 9: 
uc. Un J. 


” . 
1717 - - 
F 1; 4 4 * 


eto 11.1 often to other Perſons, I dare engrer, that a truly wiſe Man, will quit with Joy thi; als of Da kne 


c Vid. Pe D:ac. I. 15. & Euſ-o. II. E. I. 8. c. 24, 27. 
Cato left the Warid rejoicing that he had met with an Opportunity of Dying 
i us, forbids us to depart wit unt hi: Lea. But when Heaven preſents a fair Occaſion, a; formor!y to Socrates, nw 


-, (d) Cicero 
| ee "» 
Far that Divine Power wc 


e, to enter into 


in e ad Light. Aud yet ſuch an one wi not violently break the Chains of his Priſen; for this the L1ws forbd him; 
% go out quietly and fairly, when God i. pleas'd to give him his Enlargement; as if his Rel:a(e from the R ral us 


9 
ere {ro 4 


the Proper Magiſtrate aud Power. Comp. L 3. f 6. D. de leni corum qui ante ſententiam, 1.45. . D. as 


we fiſct, Add. SY inkilian. Declam 4. A de Crim ad 1.48. tit. . c 1 f 9. Greet. ad ſuclic. c. 16. v. 39 


2 put | 


— 
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put an end to their own Lives, either as tired 
out with the many Troubles which commonly 
i:tend our Mortal Condition; or from an . 
borrence of Indignittes and Evils, which yet 
would not render them diſgraceful Members 
„ Human Society; or through Fear of ſuch 
Pains and Torments as by reſolutely enduring, 
they might have become uſeful Examples to 
others; cannot be well clear'd of the Charge 
of Siuning againſt the Lau of Nature. Sir 
mas Moor ſeems to be of another Opinion 
in his C7opza, but his Reaſons do not prevail 
with us to alter our Judgment. 

But thoſe are on all accounts to be exempted 
frm the Crime of Self-Murther, who lay vio— 
icnt Hands on themſelves, under any Diſeaſe 
robbing them of the Uſe of Reaſon. Many 
'er{ons likewiſe who have ran into Voluntary 
Dellruction, upon an exceeding Fright and 
Conſternation, have on that account been ex- 
cus'd by Moderate and Candid Judges (a). 

t ought to be obſerv'd farther on this Head, 
ther it makes no difference whether a Man 
„ill himſelf, or force others to difpatch him 
(%) For he who at ſuch a time, or on ſuch 
occafion, ought not to die, is by no means ex- 
cus'd, ik he makes uſe of another Man's hands 

to procure his Death; ſince what a Man doth 
by another, he is ſuppos'd in Law to have 
done himſelf, and muſt therefore bear the 
Guilt or Iinputation of the Fact (t): Altho' the 
Perſon who lends his hands to ſuch a Service, 
may likewiſe bring himſeif in fora Share in the 
Fault. For this Reaſon we don't admire the 
Reflection which Florus (c) makes on the 
Deaths of Brutus and Caſſius; who ( ſays he) 
doth not wonder, that theſe Wiſe and Great Per- 
ſous did not employ their own hands in their con- 
cluding Strokes ? Perhaps it was part of their 
Per ſwaſion, that they onght not to defile tbemſelues 
by ſuch Attempts, but that in delivering their 
mos? Holy and mot Pious Souls from the Con- 
finement of their Bodies, they ſhould make uſe 
of their aun Judgment, in the Iutention, and 


of other e Men's Wickhedneſs in the Execution. 
For it it were unlawful for them at that time 
to end their Lives, it was indifferent whether 
they fell by their own or by others Violence. 
But if it were lawful, how can any Wicked- 
neſs or Guilt be imputed to the Servants who 
alti{ted them? Though the Hiſtorian might 
in ſome meaſure be excusd, if the fame 
Cuſtom were practis d in his Country, which 
Aſcbiues mentions amongſt the C7 cc 7425, that 
if a Perſon Murther'd himtcit, the hand that 
perform'd the Deed, was buricd apart om the 
reſt of the Body (4). 

To conclude, lince we deny that a Man hath 
abſolute Power over his own Lite, it is plain 
that we cannot approve of thoſe Laws, which 
in ſome Countries either command or permit 
People to make themſelves away. Such a Law 
Diodor us Siculus (e) reports to have been in 
force amongſt the Inhabitants of the Iſland 
Ceylan, ordaining, that the People ſbauld live 
only to ſuch a Number of Tears, which being rus: 
out, they eat a certain Herb that put them into 
therr long Sleep, and diſpatch'd them Withaut the 
leaf Senſe of Pain(t). And thus too amongſt 
the Creans, all Perſons above Sixty Years old 
were oblig'd by the Laws to poylon them- 
ſelves, zo ſupply Feed for the reit (g. Tho 

an gives this better Reaſon for the 
Practice, that having arrivd at ſuch an Ac 
they were conſcious to themſelves, that they were 
no longer able to promote their Country's Interest 
by therr Service ; growing now towards Stupidity 
and Dotage (h). Procepius (i) relates a Cuſtom 
of the Heruli, by which thoſe who were 
weaken d and diſabled either by Diſeaſe or Age, 
voluntarily ſent themſelves out of the World: 
The Wives hanging themſelves at the Tombs 
of their Husbands, if they loſt them in this 
manner. Ahiau k) reports ſomewhat to the 
lame purpoſe of the Sardi, and the Hebricci, 
and Srabo (I), and Herodotus (m) of the Maſſa- 
getæ, who may be conſulted at Leiſure. 


(a) Q. Curtius, I. 4. c. 16. When Fear hath once got Peſſeſſion of the Mind, Men grow deſperate, and dead nothius but 


lat firſt Object of Terrour. Lucan. J. 3. 
Mills moaos inter lethi mars una timori et 
Qua ewpere mori. 


ET. I. 1. c. 17. 


Dextera ſteruar tua 
Sea ente noſtra. 


And mine the W:7. 
(1) David was Guilty of the Death of Uriah, tho' he got it effected by the Hands of the Ammmice- 


Amongſt a Thouſand ways of Death, they fear 
That only which in part they feel. | 
Mors ti more appetita, Death aefired thro Fear, iS 4 Phraſe with Sueton. Add. 1 14. {.3. D a '4 10 Metis ca: 1. & S392 112% 
(b) Thus Deianira ſpeaks in Seneca (Aerc. Oct.“ 


— — — 
8 


—— 7045 ſhall be the Hund of Fate, 


—— — — — 


So 


were Pilate aud the Phariſees Guilty of that of our Saviour, tho' they did not themlelves faſten Him to the 


Croſs, but order'd the Soldiers to do it. 


(c) L. 4,7. (d) Orar. contra Cteſiphont. (e) L. 2. c 57. (f) Add | ; 
(h) Add. Peler, Max, I c 6 .. 8. 


de Polit. Vid. H. I. 3. c. 37. 
(JL. : (m) Clio in fin. 


c. 33. (g] Strale, I. 10. Heracla 
(i Hiſt. O.. 1 (KJ bi 40:4 
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14.4. f Of the Ju Defence of One-/elf. x 


„ 
Of Self-Defence. 


0 | 1 © Self-Preſervation, which not only the 

tendereſt Paſſion, but the exacteſt Reaſon 
recommends to Mankind, belongs Se/f-Defence, 
or the warding off ſuch Evils or Miſchiefs as 
tend to our hurt, when offer'd by other Men. 
This Defence of our ſelyes may be undertaken 
two ways, either without Harting him, who 
defigns the Miſchief againſt us; or elſe by 
hurting or deſtroying him. As to the former 
Expedient, no ſenſible Man can queſtion, but 
that it is altogether lawful, and blameleſs. 
But concerning the latter, many have enter- 
tain'd a Scruple; in as much as by putting it 
in Practice we hurt or deſtroy a Man like our 
iclves, with whom we are oblig'd to live in 
a Social! manner, and whoſe Death ſeems to be 
as great a Loſs to Mankind, as our own. And 
beſides, becauſe a forcible Repulle of an Ag- 
greſſor, may cauſe more Diſturbances and Out- 
rages in human Society, than if we ſhould 
cither decline the Miſchief by Flight, or pati- 
ently yield our Body to it, when an eſcape is 
impollible. Yet that the Defence of our ſelves 
may not only be undertaken the firſt of theſe 


ways, but when that proves ineffectual, even 


with the Hurt of the Aſſailant, we are in- 
form'd as well by the Judgment of Reaſon, as by 
the concurring Teſtimony of the Learned and 
Unlearned World. Tis true Man was created 
for the maintaining of Peace with his Fellows, 
and all the Laws of Nature which bear a re- 
gard to other Men, do primarily tend towards 
the Conſtitution and the Preſervation of this 
Univerſal Safety and Quiet. Yet Nature is 
not backward in giving us an Indulgence to 
fly even to Force, when we cannot by other 
means ſecure our ſelves from Injuries and 
Aſſaults. For the Obligation to the Exerciſe 
of the Laws of Nature and the Offices of Peace, 
15 mutual, and binds all Men alike; neither 
hath Nature given any Perſon ſuch a diſtinct 
Privilege, as that he may break theſe Laws 
at his Pleaſure, towards ozhers, and the others 
be ſtill oblig'd to maintain the Peace towards 
him. But the Duty being Mutual, the Peace 
ought to be mutually obſerv d. And therefore 
when another, contrary to the Laws of Peace 


attempts ſuch things againſt me, as tend to my 
Deſtruction, it would be the higheſt Impudence 
in him to require me at the ſame time to hold 
his Perſon as Sacred and Inviolate : That is, 
to forego my own Safety, for the fake of ler- 
ting him practice his Malice with Impunity 
(a). But fince in his Behaviour towards me 
he ſhows himſelf anſociable, and fo renders 
himſelf unfit to receive from me the Duties of 
Peace, all my Care and Concern ought to be 
how to effect my own Deliverance from his 
hands; which if I cannot accompliſh without 
his Hurt, he may impute the Miſchief to his 
own Wickedneſs, which put me under this 
Neceſſity (H). For otherwiſe, all the Goods 
which we enjoy either by the Gift of Nature, 
or by the Procurement of our own Induſtry, 
would have been granted us in vain, if it were 
unlawful for us to oppoſe thoſe in a forcible 
manner, who unjultly invade them. And 
honeſt Men would be expos'd a ready Prey to 
Villains, if they were never allow'd to make 
ule of Violence in reſiſting their Attacks. So 
that upon the whole, to baniſh S defence 
though purſued by Force, would be fo far from 
promoting the Peace, that it would rather 
contribute to the Ruine and Deſtruction of 
Mankind. Nor is it to be imagin'd that the 
Law of Nature, which was inſtituted for a 
Man's Security in the World, ſhould favour 
ſo abſurd a Peace, as muſt neceſſarily cauſe 
his preſent Deſtruction, and would in fine, 
produce any Thing ſooner than a ſoczable 
Life (c). 

II. But now, whether a HJoleut Self-defence, 
and ſuch as is join'd with the Hurt or the 
Slaughter of the Aſſailant be an obliging and 
a neceſſary Duty, (as we have already ſhown 
it to be a lawful, and an allow'd Practice,) is 
a Queſtion not fo eaſy to be determind. In 
ſtating which Point we do not ſpeak of Soul- 
diers, or of the Guards hired by Travellers, 
who whilſt they defend themſelves with the 
Slaughter of the Enemies or the Robbers, at 
the ſame time protect and deliver their Coun- 
try, or the Men who have put themſelves un- 
der their Care. But we confine our ſelves to 


— 


(a) Herod:an, I. 4. c. 5. In Extream Danger, not only Noceſſity but Roputation ob.12eth us rather to avince an Injury, 
. i * 2 © ® 5 . 5 * . 2 a 14 
nan ſuftain it. Since jhzuld we fall by ſuch a Miſchief, at the [ume time that w: wr. pie 45 af ortuuate, we jhou'a be 


S 4 Jun 
nro4;12 d 45 Camard:. 


(V) Hor, II. Sat. 1 v. 44. 


m Ak 2 2 0 84 


/ x Ta Mw r , . oTR 


Nec auiſquam nociat cnpide mihi pacis, at ille Hurt not a Peaceful Man : but if you try 
Qui me commovit, (melius nou tangere, clamo; ) His Patience far, ( you had bent k-ep of, I cry; ? 
_Flebit, You may repent your Bulinefs. --——-—— 


Add. Gr.1.1. c. 2. & C. 3. ſ 3. To whom we may apply that Say ing of S:nec2 (Phan 
Vitam tibi ipſi ſi negas, multis negar. | 


Ey chuſing Death your ſelf, you chuſe for A the 
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che Cale of thoſe who are excited to make ſuch 
Defence by their own Particular Danger (4). 
Now there are ſome who will have this De- 
fence to be ſo ſtrict a Command, that it cannot 
de taken off even by Civi/ Conſtitutions; and 
conſequently that he who ſuffers himſelf to 
be kill'd, when he might have violently re- 
lilted, ovght to be look'd upon as guilty of S 
Hurtber (b). Which is ſomething like the 
Cuſtom in Sparta, where the Zphorz puniſh'd 
2 Man, for having ſufter'd many Perſons to 
injure him (c). : 3 

The Author of the Treatiſe De Principiis 
Juſt: & Decori, declares in Favour of this 
Opinion: and the Argument he proceeds on 
is to this purpoſe (4), That fince amongſt 
other things contributing to the Preſervation 
„of Man, Nature hath given us all a quick 
© Senſe of Pain, a Deſire of Revenge, together 
<with hands for the hurting others, or the 
© defending our ſelves; we may hence infer, 
© that theſe Gifts not being beſtow'd on us in 
© yain, it is the Pleaſure of God that we ſhould 
© employ them in procuring our own Safety. 
© And that therefore not to uſe my hands a- 
gainſt an Aflailant, tho' to the Procurement 
© of his Death, would be the ſame thing as vo- 
© Juntarily to cut them off. Though indeed 
© he afterwards (e) confeſſes, that this Law of 
< Self-Preſ{ervation is not of fo ſtrict neceſſity, 
© but that there may ſometimes happen ſuch 
© Caſes, as ſhall either diſpenſe with a Man's 
© Obedience to it, or leave him free to do as 
© he pleaſes. 

For our parts, we think it ought principally 
to be conſider'd, whether it much concern the 
Intereſt of many that the Perſon Invaded 
ſhould ſurvive, or whether he ſeem only to 
live for himſelf. In the former Caſe we con- 
ceive that there lies an Obligation on a Man to 
ſecure his own Life by any poſſible Means. 
But in the latter Caſe we take it to be a thing 
of Per miſſion or Allowance only, not of Com- 
mand to defend One- ſelf by the Death of the 
Aggreſſor, eſpecially if his Life would have 
been of great Service and Profit to many 


People; and if we may probably conjecture, 


that by dying in ſuch an Attempt, he incurrs 
the Danger of Eterp?l Damnation. For tho 
the Greatneſs of a ft prizing Terrour will 
ſcarce ſuffer one exactly to weigh the Merits 
of Perſons ; and tho ſuch a Danger as a Man 
voluntarily throws himſelf into, and may at 
his Pleaſure get rid of, ought to find little Re- 


or or Conſideration from others, eſpecially 
rom him who is the Subject of his Fury, and 
at whoſe Coſt he is thus extravagant (/; Yet 
that an Act from which fo great Evils would 
be brought upon another (as there would 
lometimes from this Violent Defence, ) ſhould 
be reckon'd a matter of ſlrict Duty, and the 
Omiſſion of it a Sin, we fee little Reaſon 
to allow. Eſpecially, ſince the Old Maxim 
might be ſo well applied to this Caſe, that au 
Man may renounce his own Privilege, provided 
he do not thereby injure a third Perſon : Which 
Quinetilian (g) hath thus expreſs d and illuſtra- 
ted, 7 hrs, ſays he, 7s the Nature of all Bene- 


fits, that they do not impoſe a neceſſity, but grant 


a Power. Whatever Eapedient you invent, to 
procure the Honour or Safety of another, loſes 
the Name of a Privilege, if you compel him 1 
make uſe of it. Run over all the Inſtitutions 
and all the Rights of Mankind, and you ſhall 
never obſerve that the Law 15 ſo fondly ſolicitous 
for our Good, as to extort that from us, by which 
it intends only to do us a Favour. 

III. But in order to more exact Judgment 
of Self defence, and to know by what Kule it 
ſhould be moderated, and how far it may 
rightly proceed: firit of all we ſhould ex- 
amine, whether the Defendant live in 4 Hate 
of Nature, or of Civil Society; ſince the bounds 
of this Practice are much narrower in the 
latter than in the former Condition. Which 
difference not being obſerv'd by many Authors, 
hath been the Occaſion of their delivering fuch 
things in General concerning Unblameabic S 
defence, as will hold true only under one par- 
ticular State. But now if we firſt diſtinctly ex- 
plain what Right we have to ſuch a Practice 
in a Fate of Mature, it will appear with great 
Eaſe and Evidence, how far and on what 
grounds this Liberty is ſtinted, in Perſons liv- 
ing together under a Civil Government. 

It is then a good Rule of Prudence, that a 
wife Man ought to try all other Expedients be- 
fore he proceed to Arms, or Violence. For in 
as much as all Combat and forcible Contention 
is of uncertain iſſue, it would be ad viſeable firit 
to make Experiment of ſafer Remedies and Re- 
dreſſes, &'er we enter the Liſts, and come to a 
formal Engagement (3) (1). Thus 1f I can 
cut off the Invader's Acceſs to me, I am 2 
Fool if I unneceſſarily meet him hand to hand 
And if I can defend my {elf with a Wall or 2 
Gate, tis abſurd in me to expole my Breaſt to 
my Foe (2). Farther, Wildom adviſes us te 


(a) Plutarch in Phocion, When he was cenſur'd by ſome for letting Nicanor enjoy his Liberty, he anſwei'd, ti nt i: oy 
not diftrust the Man, nor apprehend any Danger from him : But if things ſhould happen otherwiſe, he ſhould be glad to ler ehe 
World ſee, how much more willing he was te receive an Injury, than to offer one. This, if he look d no farther than his o. 


Perſon, was ſpoke with Honeſty as well as with Brav 


. But if # Man by ſuch an Af of Generoſity en.4angers the S 


the State, eſpecially being himſelf in a Publick Truſt, I queſtion if he does not violate that greater aua more Sacra Law, Þ. | 
Obligation to his Country. (b) Vid. Ziegler ad Gree. I. 1. c. 3. f. 3. (e) Plutarch Lacen. Inſtitut. (d) P. 33. ( e) P. 118 
(f) Iſicrates adverſ. Calimach. Is it not ridiculous and abſurd, that he ſhould petition you for Mercy in ſuch a Danger, 4» 
purely depended on his own Will ; which he freely run into at firſt, and from which he has ftill means of being deli verd. Liber 
Declam. 23. He who unleſs he had offer d one Injury, had nat ſufer"d anit her, is equally the Cauſe of ber. (g) Declam. » 


(h) Liban. Declam. 1 


It is a more Mort hy and more Manly way of proceeding, nat to run prejently te Arms and Violence, 


but to try firſt if our Right may ner be recover d by fair means. (1) Omi pris experivi wake, quam Arms Sapientem 
acce?, Ter. Eunuch. Act. IV. ſ. VII. v. 19 (i) Terent, Eunuch. Tu qued cavere poſſi Stult um admnitters eff, "Tis extreme 


Lolly to meer a Danger that you may avoid. 


| 


T 


put 
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Put up a ſmall Injury , if we can with Con- 
Venience, and ſo rather to recede in ſome de- 
Sree from our Right, than by an unſeaſonable 
Defence, to expoſe our felves to a greater 
Danger: Eſpecially if that Thing or Concern 
of ours, upon which the Attempt is made, 
may be eafily made amends for, or repair d (a). 
Thus a Man who hath a Debt owing him from 
another, ſuppoſe to the Value of Ten Pounds, 
would a& more wiſely in my Judgment, if he 
made up the Buſineſs by any kind of Compo- 
{ition, than if he engag d in a troubleſome Suit, 
where the Lawyers Fees might exceed the 
main Sum which he endeavours to recover (5). 

At the ſame time it may be obſerv d, that the 
injur d Party doth not owe this Patience and 
and Moderation, to the Perſon from whom he 
receiv'd the Damage; who as far as lay in his 
Power, hath broke off all Duties of Humanity 
and Commerce with him; but to his own Se- 
curity and Quiet, And therefore if a Man pro- 
vok d by Anger or Pain ſhould happen to ex- 
ceed theſe bounds, he does no Injury to the 
Provoker, but can only be ſaid to have acted 
imprudently, or without ſufficient Temper 
and Diſcretion. 

But when by the Application of theſe mode- 
rate Expedients, I cannot ſecure my ſelf from 
the impending Danger, I am then to oppoſe 
Force with Force, and am compelld to enter 


* . 3 
the Combat. During which, if the Injurious 
Party continue to puſh on his Malicious De. 
ſigns againſt me, and do not declare his Sorrow 
and Repentance for his Fault, and his Wil- 
lingneſs to renew the Peace, I am at liberty tg 
kill him. And altho' he do not directly at. 
tack my Life, as ſuppoſe he only attempts to 
load me with a great number of Blows, or to 
maim me by the loſs of ſome Member not Y;. 
tal, or to rob me of my Goods; yet ſince he 
hath once broke the Peace with me, and ſince 
he gives me no Caution or Security, that he 
will not from theſe leſſer Injuries proceed 
to much greater, I may even in theſe Caſes 
make uſe of Extremities for my own Deli. 
verance. For at the ſame Inſtant, as a Man 
profeſſes himſelf my Enemy (which he doth 
whilſt he injures me, without ſhew of Repent. 
ance) he gives me (as far as tis in his Power 
to give it,) an Iuſinite Liberty ol proceeding 
againſt him (c). Some indeed there are who 
do not approve of this Liberty of re/iſting in in- 
finitum ; For (lay they) there can be no Natural 
Right of Defence and of Reſiſtance again ft In. 

juries, but ſuch as id conſiſtent with that Order, 
which is the chief End and Deſign of a Social 
Life. Therefore in reſiſting by Natural Right, 
this Exception is always underſtood, unleſs the 
the Social Order be infring'd by my preſent re- 
liſting, to which Order Nature hath the firſt and 


— — 


(a) Plautus Amphitr, Act. 2. ſ. 2. Bacchæ bacchanti, &c. 


Oppoſe a Raving Gypſie in her Fit, 

She'll get more Fury, and you'll get more Blows. 
Be Gentle, and her Conſecrated Wand 

May then excuſe you with a ſingle Stroke. 


Martial, Epig. 64. l. 6. 
Ted miſerere tui, ralido nce perdit us ore 
Fumantem naſum viwi tentaveris urſi, 
(b) Martial, I. 7. Epig. 64. 
Ah miſer & demens ! vigiuti litigat ann:: 
Qui quam cui vinci, Gargiliane, licet * 


Tůcocrit. Idyll. 23. 


Have Pity on your ſelf; and, though you're Stout 
As Maſtiff Breed, don't take a Bear by th Snour. 


Would any Wretch prolong his Suit, a Score 
Of Doubrful Terms, that might be Caſt before? 


'Oxigw mr Torre wart wie rr dec. 
"Tis wiſc to cloſe 


| A Great Contention with a little Loſs. 
P:ndar, Olymp. Od. iv. Tis hard to end a Quarrel with the Great. 


And Ihm. Od. 4. 


War is as blind as Chance: The Doubtful Day 


Oft cheats the Fighters, e er it end the Fray. 


Wa Waco ñð v . 


It was very Wiſe Conduct that which Iſcrateg reports of himſelf, (ae Permut,) Theſe, ſays he, were the Artr I made 
uſe of ; never to offer any Damage or Treſpaſs Ana, in caſe I receiv'd any Injury from otheng , nat to make my ſelf my own 
Redreſſer ; but to refer the Controverſy to the Deciſion of Friend:, Lucian. Eunuch. This is highly ridiculous, that Men who 
pretend to Philoſophy, ſhould engage in Suits and Quarrels; whereas they ought to compoſe in 4 Friendly manner their Differ- 
ences of the greateſt Conſequence, Add. I. 4. . 1. D. de alienat. jud. mut. That which Polybius (in Excerpt. Piereſc.) ap- 
plies to the Acheans, proves a Truth in many other Caſes & ys mm 4w; Smabusts vx av kanye, Unleſs we 
been quickly loft, we had never been ſav'd Seneca, de It, I. 2. c. 14. Reaſm often preſcribes Patience, when Auger calls 
for Revenge Aud when we might have eſcap'd ſmaller Evils we ſink our ſelves into Greater. Some upon the Reſentment of one 
Aﬀronting Ward, have been caſt into Baniſbment : They have incurr'd the ſevereſt Troubles, by not being able to digeſt a ſlight 
Injury; and been made arrant Slaves, by their diſdaining a petit Incruachment ou their Liberty. See S:obeus Serm. XIX. To 
this may be applied the Interpretation of Mat. V. 17. offer d by Grot ius, I. i. c. 1. f. 8. Though others will have that 
mg relate ro Men who are under Oppreſſion, and who cannot obtain Juſtice: (Comp. Lament at. III. 28, 29, 
30.) Whereas in a well-order'd Common-wealth every one is oblig'd to apply himſelf for redreſs of Injuries to the 
Judge; (Levitic, V. 1.) not for the ſake of Revenge; (Levitic. XIX. 17, 18 ) but with a good Deſign of defending 
rhe Laws and Juſtice of his Country, and to hinder Wicked Men from reaping any Gain or any Pleaſure from 
their Crimes. Lyſias, Ocat. contra Theomneft. I take it to be a Sign of 4 moſt Litigious and a moſt Ungenerous Temper, to 


ſue a Man for an Afronting Word, It was a Law amongſt the Cyrenians, that the Ephori ſbould bring the Litigiqus Citizens | 


before the Court of Juſtice, and impoſe @ Fine on them, with the Addition of a Diſgrace. Arrian, Epitter. I. 1. c. 28. S- 
poſe I land as deaf as a Stone when I am abu; what Advantage can the Slanderer reap from his Culumny * Seneca de 


Iri. To ny * Injuries is a Mark of a Great and Generous Mind, Ii one of the moſt grating ways of being reveng 4 upon © 


# May, by ſeeming not to think him Worthy our Revenge. He is truly Brave and Noble, wha like ſome Princely Broſt, can 

hear the puny Degs barking about him, with Scorn and Security. (e) Amiphon. Orat. XI, 7“ 5rf Aggreſors in an In- 

Jury not only deſerve to ſuffer the ſame, but much greater vil, -. | Jiefe 4 
c/ 
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chiefeft regard. And if this Caution were not 
mnterpos'd, upon our failing to maintain that ne- 
ceſſaiy and Natural Order, we ſhould render So- 
ciety it ſelf unſociable (a). But we do by no 
means aflert, that this /nfinite Liberty of re- 
/iting is to be actually made ule of in all Caſes ; 
Becauſe ſeveral intervening Confiderations 
may prevail with the Injur'd Party not to pro- 
ceed to Extremities: But only that the Inju- 
rious Perſon cannot complain of hard meaſure, 
tho' he be repell'd with the utmoſtViolence and 
Severity. TheLife of Men would be then indeed 
molt properly rendred IJuſociable, if, in a Na- 
;ural State, any bounds were ſet to the Liberty 
of Reſiſtance. For what an Age of Torments 
ſhould I undergo, if another Man were allow'd 
perpetually to lay me on only with moderate 
Blows, whoſe Malice I could not otherwiſe 
itop, or repel, than by compaſſing his Death? 
Or if a Neighbour were continually to infeſt 
me with Incurſions and Ravages upon my 
Lands and Poſſeſſions, whilſt I could not law- 
fully kill him, in my Attempts to beat him 
off? For ſince the chief Aim of Human S. 
ciableneſs, is the Safety of every Perſon, we 
ought not to fancy in it any ſuch Laws, as 
would make every Good and Modeſt Man of 
neceſſity miſerable, as often as any Wicked 
Varlet ſhould pleaſe to violate the Law of Na- 
ture againſt him. And it would be highly ab- 
ſurd to eſtabliſh Society amongſt Men, on fo 
deſtructive a bottom as a neceſſity of enduring 
Wrongs. Wherefore he 1s to be reckon'd a 
Fooliſh and Baſe Traytor to his own Safety , 
who whilſt an Enemy perſiſts in the Exerciſe 
of Hoſtility, vainly ſpares his Life, and chuſes 
rather to Periſh than to Deſtroy. For the 
Law of Nature obliges me thus far only to be 


mild and merciful towards my Enemy, as that 


if he ſhall expreſs a Sorrow for what is paſt, 
and an Inclination to deſiſt from farther In- 
jury, ſhall make Retribution for my preſent 
Damage, and give Security for his not offend- 
ing hereafter, I may entirely ſpare and pardon 
him, and, renewing the Peace, may perform 
all friendly Offices towards him, as he ſhall to- 
wards me (0. For meer Revenge, which pro- 
poſes no Aim but the Grief or the Deſtruction 
of him who hath hurt us, is deteſted and diſ- 
carded by Nature, as falling under the Vice of 
Cruelty. Whence it follows, that the Re- 
membrance of Enmities and Contentions ought 
as ſoon as poſlible to be defac'd out of our 
Minds. On this account, as we find the Story 
in Tully (c), the Thebans were accus'd in the 


ee es, 


—_— — —— — 


General Diet or Council of Greece, tor ſetting 
up a Brazen Trophy ot their Victory over the 
Lacedemonians; in as much as zt did not be- 
come one Grecian State to fix an Eternal Monu- 
ment of their Quarrel with another. For it 
leems, the Cuſtom was to raiſe their Trophies 
only of Wood, to prevent their long and re- 
proachful Continuance (4) 

But farther, Perſons in a Natnral State may 
not only repel a preſent Danger that threatens 
them, bur having got rid of that Fear, may 

urſue their Succeſs againſt the Aſlailanr, till 
uch time as, upon ſufficient Caution given , 
they ſhall think themſelves ſecure of him for 
the future. Concerning which Caution, this 
is to be obſerv d; if a Man having injur'd me, 
ſhall preſently after, repenting of what he had 
done, deſire my Pardon, and offer Reparation 
of the Damage, I am then oblig'd to be recon- 
cil'd to him, and cannot fairly demand any far- 
ther Security than his Fazth and Promiſe. 
For his voluntary Repentance and Application 
to me for Pardon, area ſufficient Argument of 
his firm Reſolution to offer me no Wrong for 
the future, But he who muſt be brought to 
Repentance by main force, and who then only 
thinks of begging Pardon when his Strength 
fails him in Proſecuting his Violences ; 
ſuch an one is not ſafely to be truſted on his 
bare Promiſe: And therefore in order to our 
farther Security, we mult either cut off from 
him all Power of doing Miſchief, or we mult 
lay ſome ſuch Bond or Confinement on him as 
ſhall hinder him from appearing ever after for- 
midable to us: In as much as his Malice hav- 
ing been once expreſs'd, and never rightly 
purgd or amended, hath rendred him a jutk 
Object of our perpetual Suſpicion. | 

IV. But that which is a lawful Practice in 
Men, living under a Natural Liberty, who 
are to work out their Safety by their own 
Strength, and according to their own Judg- 
ment, can by no means be indulg'd in the 
Members of Civil States; and eſpecially in re- 
gard to their dealings with their Fellow-Sub- 
jets. For againſt theſe who live under the 
ſame Government and Laws ( either perpe- 
tually, or only for the time being) they ought 
to be ſo moderate in the Uſe of this Violent 
Self-defence , as then only to betake them- 
ſelves to it, when the Time and Place will 
not admit of any Application to the Magiſtrate 
for his Aſſiſtance in repreſſing ſuch an Injury, 
as puts either their Life, or ſomething as 
valuable as their Life, or ſome Good which 


(a) Vid. Becler. ad Gree. 1. 1 0 4 f. 2. (b) It is a Rule of Heffod's (Oper. & Dier. I. 2.) 


FI is amm, Aan J 30A 7 
Arg. . | Yr ly 


Bur if the Injurious Friend the Wrong repair, 
And beg a Readmiſſon to thy Care; 
Re ject him not. 


e De Iavent. I. 2. (d) Add. Fl, I. 3. c. 2. in fin. Senec. Here. Fur. 


Si æterna ſemper adia mortales Ag ant, 

N-c ceptus unquam cedat ex au furor, 
Sea arma felix teneat, infelix paret; 
Nil relingquent 566. 


— —— Should Men maintain Immortal Hate, 
Nor quell the Fury riſing in their Breaſt. 
Bur ſtill the Fortunate their Dreaded Arms 
Shake, and th' Unfortunate new Force prepare, 
To try another Field; the General War | 
Would clear the World, and drive a Common Spoil. 
| can 
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can never be repair'd, into preſent and mani- 
feſt Danger. And even in ſuch a Caſe we are, 
by our own Strength only, to rid our ſelves of 
the preſent Miſchief, leaving both the Puniſh- 
ment, and the Caution for future Good Be- 
haviour, entirely to the Magiſtrate's Deter- 
mination. Cicero (a) tells us, that nothing 1s 
ſo contrary to Rights and Laws, as the uſmg Force 
in 4 nelf adir's Commonwealth: But then 'tis 
his own Obſervation in another Place (4), that 
theſe Laws are ſilent, when Arms appear bent 
azainſt us ; and do not command us io wait for 
their Help and Protection, when we ſhould moſt 
certainly ſuffer an unjuft Violence, before we 
could procure a juſt Redreſs. 

By theſe Rules and Foundations which we 
have laid, may be decided molt of thoſe Diſ- 
putes, which are uſually bandied in Authors, 
concerning the Meaſure and the Moderation of 
Unblameable Self defence. 

V. Some Men have rais'd a Doubt, whether 
ſuppoling a Perſon aſſaults me by Miſtake, 
without any evil deſign againſt me , and in- 
tending to employ his Force againſt another, 
I may in ſuch a Cafe kill him in my own De- 
fence. For the clearing of which Point Gre. 
tins (c) lays down this Principle to proceed 
upon, that the Right of Defence doth prima- 
11ly and abſolutely ariſe, from that favour of 
Nature, by which ſhe hath recommended 
every Man molt ſtrongly to himſelf, whence 
no one can refuſe to apply all his Endeavours 
for the Procurement of his own Safety; and 
not from the Injuſtice, or the Sin of the Ag- 
greſſor. It will therefore be ſufficient to ren- 
der my Defence Innocent, if the Aſſailant have 
no Right to invade or to deſtroy me; and J he 
under no Obligation of taking Death at his 
hands without Reluctancy or Reſiſtance. Far- 
ther, ſince in the Caſe propos d the Love of our 
own Perſons and Lives muſt needs gain an eaſy 
Conqueſt over all other Conſiderations, it is im- 
poſſible but that a Man who finds himſelf ex- 
pos'd to equal Danger with another, muſt, if he 
follow Nature, give his own Deliverance the 
Preference in his Regard : And fince ſuch a 
Danger as we are ſpeaking of is brought on me 
without my deſerving it, my Fact is for that rea- 
fon the leſs Odious, if I turn the Miſchiet on 
the Author. All this being taken for granted, 
'ewill be very eaſy to decide all thoſe Particulars 
and Caſes which may happen about the Point in 
hand. As ſuppoſe a Madman, or a Perſon walk- 
ing in his Sleep and affrighted with ſome terr1- 
ble Dream, ſhould make an Attempt upon my 
Life; in as much as he hath noRight of aſſault- 
ing me, and I have good Reaſon to prize my ſelf 
above all things, it doth by no means appear 
why | ſhould prefer his Safety to my own. But 
here it mult neceſſarily be ſuppos'd, that I cculd 
not deeline the threatned Danger any other way: 
Which is not fo ſcrupulouſly obſerv'd, when 


a Man attacks me upon a Grudge, or upon 2 
manifeſt ill Defign. The ſame Deciſion will 
Hold, in caſe a Soldier, hghting with Good 
Intentions, aſſaults me whom he miſtakes for 
one of his Enemies. For if even an Enem 
had a Right of reſiſting him, there's no reaſon 
why I, who am in no ſuch State of Oppoſition, 
ſhould patiently run upon his Sword ; But he 
ought to impute it to his own Folly and Heed. 
leſneſs, that he thus drives a Friend on the 
Neceflity of an hoſtile Act; ſince he ought to 
have known againſt whom his corce was to be 
employ'd. The ſame is to be ſaid, when a pri. 
vate Man lying in wait for one with whom he 
hath a particular Quarrel, ſets upon me in. 
ſtead of him by miſtake. For why ſhould [ 
upon account of the Aggreſlur's Blunder, be 
brought under a harder Condition than that 
other Man, whom perhaps he had lome reaſon 
to hate? Such an Aſſailant is indeed by the 
Cornelian Law of Rome guilty of Murther. 
For tho' there was an Error in the Perſon, yet 
there was no Error in the Deſign; but the 
Will and the Attempt of committing Murther 
were both manifeſtly declar'd ( 4). 

VI. To render the Defence of our ſelves en. 
tirely Innocent, it is commonly thought a 
neceſſary Condition, that, as to the time, the 
Danger be juſt upon us, or as it were in the 
very Point of ſeiz ing us: And that no Suſpi- 
cion or Fear, whilſt yet uncertaan, is ſufficient 
to juſtifie our aſſaulting another. But this Aſ. 
ſertion too will prove very unaccurate, unleſs 
we relieve it with our Diſtinction between a 
Natural and a Cruil State. For as in neither 
Caſe the Point of Danger, which theſe Men 
{peak of, can be underſtood without ſome La- 
titude, ſo is it molt certain that Perſons plac'd 
under a Natural Liberty are allow'd a longer 
Space in making their Defence by Violence, 
than thoſe who live under the Protection and 
the Aſſiſtance of a Government. 

In as much as Nature obliges us to maintain 
Peace with others, 1t may and ought to be pre- 
ſum d, that every one will fulfil this Obliga- 
tion, unleſs he give manifeſt Evidence of con- 
trary Deſigns, and unleſs it be apparent that 
he quits To Obedience to ſound Reaſon, 
which advis'd him to this Duty. But con- 
ſidering how prone the greateſt part of Man- 
kind are to violate this Precept of Reaſon, 
whoever hath a true Concern for his own Saſe- 
ty, will fortifie himſelf betimes by all innoceut 
Methods of Defence; as ſuppoſe by ſhutting 
up the Avenues againſt ſuch as are plotting " 
hoſtile Deſign; by providing Arms and 
other Neceſſaries for offenſive or defenſive 
Force; by entring into Confederacies and Alli- 
ances ; by keeping a watchful Eye upon the 
Motions and Attempts of others; and the like. 
Thus we juſtly eſteem it Wiſdom in a Common- 
wealth, to think of War during the full En- 


——— 


(a) De LL. I. 3. (b) Pro Milene. (c) L. 2. c. 1. f. 3. Add. Cel. 1. 4. c. 14. Ruin#il. Declam. 13. "Twas on this 


account we receiv'd Laws and Mag:ſlrates from Inſtitut ien 


our Anceſtors; that no Man might be th. Redreſſcr of his (wn 


Grievances: And leſt if Private Revenge jbould purſue every Crime, there ſhould be 2 conſtant Succeſſim of Injurics, and 15 
Parti-: prove lite Guilty, (d) Add. I. 18. f. 3. O. 40 Injuriis & ret. in Sparſ Flor. ad 1. 14. D. ad L. Corne!, de S. 
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joy ment of Peace. And altho' Innocency will 
always find a ſtrong Guard and Support 1n the 
Divine Providence, yet is it moſt ſenſeleſs 
Vanity for that Man to expect Miracles from 
Heaven for his Deliverance, who hes ſtill in 
2 drowſy Idleneſs, and neglects all Care of his 
own — And even in Civil States, where 
our Goods are in ſome meaſure ſecur d againſt 
Thieves and Ravagers, by the Severity of Pe- 
nal Sanctions, he would be reckon'd a very ill 
Husband, who ſhould forbear to ſecure his 
Doors in the Night, or to lock up his Cloſets 
and his Cheſts. To this purpoſe we are in- 
{orm'd, that the Old Romans us d to ſeal their 
meanc!t Utenſils and Houſhold Goods with 
their Rings, to ſecure them from pilfering 
Slaves; over whom, at the ſame time, they 
had the free Power of Life and Death (4). 


Security can be injurious to no one, yet before 
can actually aſſault another under colour of 
my own Defence, I muſt have Tokens and Ar- 
guments amounting to a Moral Certainty, 
that he entertains a Grudge againſt me, and 
hath a full deſign of doing me a Miſchief, fo 
that unleſs I prevent him, I ſhall immediately 
feel his Stroke. Amongſt theſe Signs and 
Tokens, giving me'a Right to make a violent 
Aſſault on another Man, I mult by no means 
reckon his bare Superiority to me in Strength 
and Power; eſpecially if that Happineſs de- 
riv'd its Increaſe from harmleſs Induſtry, or 
from the Bounty of Providence, without the 
Oppreſſion of others. For 'twould be inhu- 
man Malice to envy another, and to endeavour 
to take from him a Bleſſing which he came ſo 
fairly by. *Tis a very groſs Knack of Philo- 
lophizing that ſome Men have got, when they 
tell us by way of Advice, He that ts able to 
burt you, undoubtedly is willing ; and there fore, 
without farther Warning, down with him , as 
you love your own Safety. This kind of Doctrine 
is manifeſtly deſtructive of all Sociable Com- 
merce amongſt Men; and the Authors com- 
monly cited in Defence of it, either are ſuch 
whole Character prevents their Authority, or 
elſe in the Paſſages alledg'd from them, the) 

k only of Precaution of our dealin with 
Thoſe Wretches, who have given us ſufficient 
Tokens of their Reſolution to hurt us (3). 
And whereas ſome Men bring Examples inſtead 
of Arguments for ſo baſe a Practice, this is 
to make another's Sin the Rule and Standard 
of my acting (c). Let becauſe any Man may 
abuſe his Strength to ill Purpoſes, there- 
fore, as we ſaid before, we ought to fence 
againſt Danger by timely , and by harmleſs , 
Methods. 


N, altho' ſuch a Mighty Neighbour, hath 


But now, tho' my providing thus far for my 


ſhown himſelf to have the Will of hurting as 
well as the Power, he doth not yct give me di- 
realy a juſt Cauſe of ſetting upon him, becauſe 
he doth not yet expreſs his ill Will towards 
me in particular. For it is not ſufficient Proot 
that a Man defigns to hurt me, becauſe he hath 
already hurt others; in as much as he might 
be provok'd to his attempt on them by ſome 
particular Reaſons, which he doth not find 
againſt me. An Injury then done to another 
gives me no Licence of falling on the Ag- 
2 whilſt I am tied to both Parties only 

y the Common Band of Humanity. But I 
may happen to be united by a more peculiar 
Obligation to the Injur'd Perſon; as if upon 
his Defire, I have promis d and engag d to alliſt 
him, For it is very agreeable to Social Na- 
ture, that a Man who hath himſelf receiv'd no 
Wrong, ſhould yet join Forces on Covenant 
with another, to help him to drive off an unjuſt 
Aſſault, as being allied to him by thoſe General 
Ties which hold together all Mankind. Be- 
cauſe, ſuppoſing the two Parties to be otherwiſe 
indifferent to me, yet it is a ſtanding Rule, that 
an Injury recetud ought to incline me to Fa- 
your, and an Injury offer'd, to Hatred and 
Averſion (4). But farther, if on good and pro- 
bable Grounds I ſuſpect that this powerful Ag- 
greſſor when he hath diſpatch'd his firſt Prey, 
w1ll turn his Force upon me, and uſe his former 
Conqueſt for the Inſtrument of another; I may 
then more readily aſſiſt the diſtreſs'd Party, 
becauſe his Preſervation 1s likely to enſure m 
own Safety. As a wiſe Man will lend his beſt 
Help towards quenching a Fire in his Neigh- 
bour's Houſe, when his own is the next in 
Danger. 

More than this; if it appear by clear 
Tokens that a Man 1s at preſent under a real 
Deſign of hurting us, tho'he doth not yet pro- 
ceed to the open Execution of it, ſuppoſing us 
to live in a Natural State, we may immediate- 
ly enter on our own Defence by Violent Me- 
43 and, prevent the Foe; provided that 
either upon a friendly Admonition he is not 
likely to be driven from his Hoſtile Intentions, 
or that the giving ſuch an Admonition would 
prove of ill Conſequence to our Affairs. For 
no Man is oblig'd to expect patiently the Inſult 
of another, that he may thereby build the 


Juſtice of his Violence on the abſolute Ne- 


ceſſity of his Defence. And therefore, in this 
Caſe, he is to be accounted the Azgreſſor who 
made the firſt Motion towards hurting his 
Neighbour, or who conceiv'd the faclt detign of 
Miſchief , andwas preparing to accompliſh it, 
tho? the other Party uſing greater Expedition, 
may have ſurpriz'd and oppreſs'd him before 
he could bring his Plot to Perfection. For it 


(a) Vid. Tacit. A.II. 1. 


= eg Danger 
reafter kill 4? Orat pro Tull, in Quintil. 1 | 

; in J. 5. c. 13. 

that of Exodn: Il. 14. only holds in a Civi! State 


n (b) And as for that Saying of Cicero (Epiſt. Fam. XI. 28.) Even Slaves have been always 

£ ow arhis Liberty ro fear according #6 their n Judgment, wot another; we may oppoſe to it the ſharp return of Yib:«; 

2 (in Quin#il. I. 8. c. 5.) Who ever gave you Permiſſion to fear ſo unreaſonably * Nay, Cicero himſelf hath ſufficient- 

y overthrown this 72 Whe (ſays he) ever made ſuch an Ordinance as this, or to whons can this be granted without 
the whole Community, that a Man may lawfully kill him, by whom he ball pretend to fear being 

(e) Add. Alberic. Gentil. de Jure Belli, I. 1. c. 14. (d) For 
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is not abſolutely neceſſary to the Notion and 
Buſineſs of Defence, that a Man receive the firſt 
Stroke, or that he only ward off or elude the 
Blows that are aim'd at him; but he too ſhall 
be interpreted to act by way of Se/f-Defence, 
who, taking his Foe tardy, hath prevented the 
Miſchief that was hatching againſt him (4). 
VII. But we mult by no means allow an 
equal Liberty to the Members of Civil States. 
For here, if the Adverſary be a Foreigner, 
we may reſiſt and repel him any way at the 
inſtant, when he comes violently upon us: 
But we cannot (without the Sovereigits Com- 
mand) cither aſſault him whilſt his Miſchief 
is only in Machination, or revenge our ſelves 
upon him after he hath perform'd the Injury a- 
oainlt us: leſt we ſhould by this raſh and un- 
warrantable Proceeding involve our Country 
in an unneceſſary and unſeaſonable War. And 
4 much greater Degree of Caution mult be 
us'd in our Dealings with our Fellow Subjects. 
For though I underſtand that ſuch an one 13 
now coming to do me a Miſchief, or that he 
threatned me deſperately in publick, this will 
on no account bear me out in aſſaulting him; 
but I am to inform againſt him before the com- 
mon Magiſtrate, who is to require Security for 
his Good Behaviour. But if the Magiſtrate 
refuſe to interpole, I may then cond my 
own Safety by what means I can with the 
lame Freedom, as if I were plac'd under a 
Natural State and Condition. Thoſe Moraliſts 
are widely miſtaken, who, as Crotius (b) lays, 
maintain, That I may lawfully kill, not only 
the Man who offers me preſent Violence, 
but him too whom I ſhall have diſcover'd to 
plot and conſpire againſt me; as by Poyſon, 
* by falſe Accufation, falſe Witneſs, the Pro- 
* curement of an unjuſt Sentence, or the like. 
Nor is the Abſurdity at all leflen'd by that Re- 
itricion which they add, zf ezther tbe Danger 
cannot otherwiſe be avoided, or if we are not 
' ufficiently aſſur'd that it cannot. Becauſe ſuch 
a Delay of Time as 15 here ſuppos'd how ſhort 
tocver, may put us on many good Ways of 
Redreſs and Relief; beſides the Variety of 
Accidents which may perhaps work our De- 
lverance. It is manifeſt, that theſe Authors 
{uppole achuil Sate, becauſe in that only we can 
ccncelve ſuch things as unjuſt Judgments, Ac- 
culations, Witnetles, &c. For the Suppreſſion 
of which Injuries, it we permit the Subjects 
o inflict Death, what occaſion have we for 
Magiſtrates or for Laws? No Man is in danger 
of being condemn'd, if he can prove the Ac- 
culer guilty of Calumny and Forgery. Let, 
if being unable to make this out, he aſſaults 
his Life, twill be hard to excuſe him from the 
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Legal Cenſure and Penalty of Murther. But 
when a Man is already actually ſet upon, and 
reduc'd to ſuch Streights, that he hath ng 
Power or Opportunity to implore the Afliſt. 
ance of the Magiſtrate, or of his Neighbours, 
he may then make uſe of Extremities in re. 
pelling the Aflailant : Yet the Reaſon and 
Ground of his proceeding to ſuch Violence, 
muſt not be that he may thus revenge himſelt 
for the Injury offter'd; but only becauſe he 
could not otherwiſe ſecure his Life from the 
imminent Danger. And therefore ſuppoſing 
that Danger to be more eaſily driven off, he 
cannot lawfully purſue the Aggreſſor, ſo as 10 
ſtrike or harm him in his Flight (c). 

VIII. It appears then from theſe Conſidera. 
tions, that under Civil Governments the time 
of making an anblameable Self-defence, is ſer 
within very narrow Bounds, and indeed re. 
duc'd almoſt to a Point or Inftant, yet ſuch as 
admits ſome ſmall Latitude, and in which a 
light Exceſs will eſcape the Magiſtrate's Cen. 
ſure. And therefore altho? an Underſtanding 
Judge will be beſt able to ſettle the Innocency 
of any Defence, from the Circumſtances of the 
particular Facts: Yet we think it may be aſſer. 
ted in General, that the exact time when a 
Man may fairly deſtroy another in his own 
Defence, begins at the inſtant, when the Ag- 
greſſor ſhewing plainly his deſign upon my 
Life, and being furniſh'd with Strength and 
Weapons for the Execution, 1s already got 
into a Place whence he may perform his Miſ- 
chief ; Allowance being only made me for juſt 
ſo much Space as is neceſſarily cequir'd for me 
to attack him 1n before he attacks me. For Ex- 
ample, if a Man is making towards me with 2 
naked Sword, and with full Signification of his 
Intention to ſtab me, and I at the ſame time 
have a Gun in my hand, I may fairly diſcharge 
it at him whallt he is at a diſtance, and cannot 
Jet reach me with his Weapon, becauſe ſhould 

e get too near me, my Arms would be of no 
uſe. And the ſame holds more {ſtrongly in 
Relation to Bows and Inſtruments of that Na- 
ture, which ſignifie nothing at all, unleſs we 


give them full room and ſpace to exert their 


Force in. Again, ſuppoſe a Man approach me 
with full Deſign upon my Life, and is only 
arm'd with Piſtols or the like, whilſt I am fur- 
niſh'd with a longer Piece, I am not obligd 
to walt til] he comes within Piſtol-ſhor, but 
may prevent him with my Arms before he can 
uſe his own. For this is what the Laws call 


o meet a danger in time, which is eſteem d much 


letter, than to revenge it after it hath talen 
fe (d). The Continuance of this Time lor 
Innocent Defence is ſo long as till the Aggrellor 


(a D Philip. 3. He who is preparing and contriving Iles for my De 
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ion, is moſt certainly engag d iu 


- 4, though he has not yet attack d me wit! his Darts or his Spears. Thucydid. 1. 6. We ought, not 


* „ ehe ohn Aﬀions of our Enemies, but to prevent by due Puniſhments, their ſecret Counſels and Deſigns : For 


ci yp wilt befor cel, an b, us, if we neglect to be ſv with them, 


Precop. de Pel. Perſic. I. 2. c. 3. Thoſe break the Peace, 


ror whe firt take Arms, hut who are di ſcover d in any Plot againſt their Neizhbours and Friends. For whoever attemp*s 


and deſigns M.chief, hath really committed the Crime, the his End:avaurs prove unſucceſsful. 


Phil. Jud. de Leg. Special. 


4” do net only reckon them our Enemies, who aſſault us with Fleet: or Armies, but them too who by Sea or Land make Pre- 
Add. Alberic. Gentil. advoc. Hiſpan. 1. 1, c 9. Leges Wiſogath. | 9. tit. 4. c. 6. 
(4) L. 1 C qyands licgat unicuigue. 


parations again't 17 


(c) Vid. 1 7 ſ. 9 D. 4% vi & 4 armaia? 


(b) L. 2. 6. 5+ 
either 
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either is repuls'd, or hath retreated of his own 
accord, whether repenting of the miſchievous 
dclign in the very moment that he was per- 
{orming it, or elſe becauſe he ſees he is like to 
loſe his Aim; as ſuppoſe his Sword is broke, or 
bis Piece hath miſs d Fire, or ſhot beſide us; fo 
that at preſent he can hurt us no farther, and 
we have an opportunity of retiring into a place 
of Safety. For the Revenge for paſt Injury, 
and the Cantzon for future Security, belong to 
the Care of the Magiſtrate, whom we are to 
addre!s on thoſe Accounts (42). Whoever, 
enjoving the Protection of a Civil Govern- 
ment, {hall kill another beyond theſe Bounds 
and Conditions, under the Notion ot Se/f- 
d: fence, cannot be acquitted as entirely Guilt- 
leis. Whence we may perceive how unrea- 
ſonable the aſſertion of Old Baldus is, when 
he declares, if a Man chance to ſay to me, 1 U 
lil you where-ever [ find you from hence forward, 
may without incurring any Penalty, take his 
Life by way of Prevention, either in the mid$t 
of his Threats, or whenever can db it with 
moFft Convenience. For tho I be not oblig'd to 
wait till he perform his Threats, yet in a Com- 
monwealth I ought to purſue other ways of 
Safety than by killing him: Even when 1: ap- 
pears from the former Courſe of his Life, that 
that he is not backward 1n making good ſuch 
bold Reſolutions ; which condition is by ſome 
Authors added to mitigate Baldas's Opinion. 
IX. As to the common Determination, that 
this killing a Man in our own Defence is then 
only Innocent, when we cannot poſſubly eſcape 
the Danger by other means ; this 1s not to be 
interpreted in too ſtrict a Sence, but admits of 
a reaſonable Latitude upon account of that 
Perturbation of Mind which ariſes from ſo ſur- 
prizing and ſo imminent a Michief. For it 
is ſcarce poſſible that a Man under ſo terrible 
Apprehenſion ſhould be ſo exact in conſidering 
and diſcovering all ways of eſcape, as he who 
being ſer out of danger can ſedately deliberate 
on the Caſe. Hence, as it is meer Raſhneſs 
for me to come out of a ſafe Hold to him who 
challenges me, ſo if another aſſault me in an 
open place, I am not ſtrictly oblig'd to betake 
my ſelf to flight, unleſs there be near at hand 
2 Place of moſt ſecure Refuge, nor am al- 
ways bound to draw back from the Onſet. 
Becauſe I then turn my defenceleſs parts to 
e Danger, and there is great hazard of trip- 
plug or falling; and beſides, when I have once 
quitted my Poſture of Guard, tis not very 
eaſy to recover my ſelf. Neither doth it ren- 
der my Defence A if I choſe to run 
the Hazard of ſuch Accidents rather than 
omit ſuch Buſineſs, which was either a part 
of my Duty, or which however I had a Li- 
berty of acting. As ſuppoſe, whilſt I am go- 
ing to any publick Place, about my Affairs, 
I kill a Man that ſets upon me in the wa * 
am not the leſs Innocent, becauſe if I had laid 
at home the thing had not happen d. For the 
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ublick Security would be ill guarded, and our 

tberty would ſtand us in little ſtead, if we 
might not make uſe of it in oppoſing thoſe 
ſudden Violences which othe is otter us, out of 
pure Malice and wicked Deſign. 

There is no need of proving Ba/ſamen's Di- 
ſtinction (5) to be ridiculous; 4 Man (ſays he) 
who kills another in bis own Defence, is ier 
from all Guilt, if the other Perſon had firſt given 
him a Mortal Wound, or the like Miſchief ; but 
if the Hurt that was fir i ger d him be ſlight 
and curable, the Slaughter of the Azgreſſor is 
then unjuſt, and he muſt anſwer for the Fact. 

Much more pleaſant is their Nicety, who 
make it a Queſtion, #hether an Equality of 
Weapons be neceſſary to the rendering a Defence 
Innocent. As if the Aggreſſors were ſo Ge- 
nerous, as conſtantly to give Notice to the 
other Party of their Deſign, and of the Arms 
they purpos'd to make uſe of; that they might 
have Leiſure to furniſh themſclves in like 
manner for the Combat. Or as 1t in theſe 
Rencounters we were to act on our Defence 
by the ſtrict Rules of the Common Sword 
Plays and Tryals of Skill, where the Champi- 
ons and their Weapons are nicely match'd and 
meaſur'd for our better Diverſion. 

But it muſt be obſer vd on this Head, that 
the Flea of Self-defence ſhall not excuſe or in- 
demnifie him, who being challeng'd to meet 
in the way of Duel, doth by ſo appearing put 
himſelf into ſuch a Condition, that he muſt 
either kill or be kill d. For in the Eſtimation 
of ſuch a Fatt, the Danger will not be con- 
ſide r d, ſince the Laws forbad him to meet it; 
and therefore he will not only be guilty of 
Manſlaughter, but will ſtand obnoxious to thoſe 
other Penalties which are particularly ordain d 
againſt the Cuſtom of Duelling. 

X. There is one Enquiry commonly made 
farther on this Point, and that is whether it 
be lawful for a Man to kill another, who 
comes upon him not with a Deſign to take 
away his Life, but only to Mam him; pro- 
vided the Danger cannot be otherwiſe avoided. 
And here as to a Natural State we may ſafely 
hold the Affirmative Side of the Queſtion. 
For Nature hath inſpir'd us with ſo tender a 
Care to preſerve our Bodies whole and entire, 
that we cannot but make ule of all Ways and 
Methods for that purpoſe; and the Loſs of 
one Member, eſpecially if it be of the moſt 
noble kind, is reckon'd almoſt equal to the 

Loſs of Life it ſelf. Beſides Death is frequently 
the Conſequence of ſuch Barbarous Treat- 
ment; and I have no Security but that the 
Villain will proceed to greater Miſchiet. 
Laſtly, as we have heretofore hinted, fuch an 
Attempt declares a Man my open Enemy, and 
conſequently gives me a Licence in mfinitum, 
of acting againſt him. : | 

Nor do the Laws even in Civil Governments 
ſeem to engage the Subjects to ſuch hard Con- 


ditions, as that they muſt rather ſuffer them. 


(a) Vid. 1. 45. . 4. D. ad L. Aquilians, 
Can. 43. 


* Mention'd by Sichard ad C. Cd. (b) Ad Epiſt. Ba,. ad Amphitact: 


ſelyes 
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ſelves to be maim d, than uſe Extremities in 
repelling the Aſſailant: For fince ſuch a 
Degree of Patience ſurpaſſes the Ordinary 
Strength and Conſtancy of Mankind, twould 
look very rigid to require it, only in favour 
of a Malicious Rogue. But when ſuch an In- 
jury is once actually receiv'd, the Proſecution 
ot the Malefactor is to be left entirely to the 
Migiſtrate. | 

XI. The Defence of Chaſtity is in almoſt all 
Nations eſteem'd equal to the Defence of Life, 
and doth in the ſame manner excuſe the 
Slaughter of thoſe who attempt it. The 
reaſon of this Favour is grounded on the Na- 
tural Conſideration that the Honour of Women 
is their chief Treaſure and Ornament; toge- 
ther with the reſpect had to the Weakneſs of 
. the Fair Sex, which 'twas convenient ſhould 
be guarded by all poſſible means from Violence 
and Abuſe (4). Even in Civil States, as the 
Legiſlators might very reaſonably appoint 
Capital Puniſhments for Offences of this kind, 
ſo they might farther give a Liberty to all 
Honeſt Women, to uſe Extremities in their 
own Defence, upon Danger of loſing what 
tis impollible for them to recover, and for 
which no Reparation can be made them (t). 
Amongſt the Jews, as Mr. Slden (b) tells us, 
a Man was allow'd to kill another, not only in 
his own Defence, but in the Defence of a 
third Perſon if unjultly affaulted, whether 
with regard to Life, or to Chaſtity of either 
kind (c. And thus the Sentence of C. Marius 
was highly applauded amongſt the Romans, 
when he not only abſolv'd, = crown'd the 
Soldier who had killd his Nephew a Tri- 
bune, or Colonel in the Army, for ſollicitin 
him to an Unnatural Debauch (4). St. Au- 
guſtine (e) hath a Saying, that the Folmeſs, 
„ Purity of the Body is never loſt, whilf? the 
Purity of the Mind remains, tho' the Body ſuffer 
Violence (f). But it follows no more from 
hence, that forcible Raviſhers are not to be 
repell'd with Exttemities, than that becauſe 
a Good Man 1s tranſlated by Temporary Death 
to Eternal Happineſs, therefore he ought not 
to defend himſelf with Violence againſt a 
Villain who attempts his Life. 

"Tis obſervable what LZy/ias (g) reports, 
that the Attict Laws decreed a ſeverer Puniſh- 
ment againſt him who perſwaded a Woman 
into an Unchaſt Compliance, than again{t him 
who compell'd her by meer Force. The Reaſon 
we find fubjoin'd, becauſe ( ſays he] Man who 
commits a Violent Rape is ſuppos'd to be hated 


by whom he abuſes. 


Juſtice is equally violated by denying one that 


Whereas thoſe who by 
Flattery and In/muations tempt Women to their 
Deſwes, do by this means gain a greater Intereſt 
and Authority with them than their own Ful. 
bands, and conſequently have the whole Family 
in their Power and Diſpoſal: beſides the Incon. 
ventence of confounding the Childrens Birth, and 
hindring all Diſtinction between thoſe who came 
lawfully, and thoſe who came nnlawfully into 
the World (h). 

XII. Tis another famous Queſtion, whether 
the Danger of receiving a Box of the Ear, or 
ſome ſuch ignominious tho flight Injury, will 
excuſe the killing of a Man in our own Defence. 
And Grotzus's Decilion (i] makes it not to be 
repugnant to Expletrue Juſtice. The Sence of 
which Expreſſion is this, that ſince Expletive 


which he had a perfect Rigbt to pollels, or by 
bringing ſome what on him which he had like. 
wiſe 8 Right not to ſuffer, when a Per. 
ſon is kill'd for offering an Injury of this Na. 
ture, there can be no Complaint made that 2 
Breach of Expletive Zuftice hath been commit. 
ted upon him. For he who firſt makes an Art. 
tempt of any Miſchief againſt another, retains 
no Right why the other ſhould not proceed to 
Extremities in returning it; or, (what comes 
to the ſame thing) gives the other an Infinite 
R:zht of oppoſing him; tho' other Conſide- 
rations may frequently hinder the injur'd 
Party from a full and rigorous uſe of this Right. 
Nor will it ſignifie any thing to object, that in 
ſuch Returns that Zquality is neglected, which 
Juſtice commonly requires. For that Eyuality 
1s chiefly concern'd with the Exchanges of 
things, and the diſtribution of common Goods. 
But Evils, which by way of War are — 
offer d, cannot be exactly reduc'd to any ſuc 
meaſure, nor is it neceſſary they ſhould. As for 
Crotius's Remark, that the Degree of hurting in 
War ſhould be lated according to the manner of 
Reſtitution and Reparation in Civil Damages, 
there is good Reaſon for this Limitation to it, 
as nearly as we can And then that Moderation 
doth not arife from any Right inherent in the 
Enemy, but from the Generoſity and Courage 
of the Victor. Grotius adds, that Charity doth 
not of it ſelf require our patiently ſuffering ſuch 
an Affront, in favour of the Perſon who offer dit; 
tho" the Doctrine of the Goſpel doth indeed forbid 
the Repulſe of ſuch Attempts by violent means. 
For our parts, we have already ſhown, that 
in a Natural State, a Man cannot be requird 
to bear even a ſlight Injury, (eſpecially it it be 


(a) Quin#i/ian. Declam. 349. You have drawn a Virgin into as great an Injury, as War it ſelf could have offer 4. 
( 1 ) The greateſt Damage and Affront a Woman ſuffers in this caſe is, that ſhe is brought under a Ne 
of bringing forth of her own Blood the Off-ſpring of her greateſt Enemy. Mr. Barbeyrac in hunc locum. 
(c Lex Wiſogoth. I. 3. tit. 3. c. 6. Conſtitut. Sicul. I. 1. tit. 22 ö 
H- hat hath debauch d a Young Perſon of either Sex, ſhall be lawfully kill d, not only by the abuſed Part), 
ut by the Father, Rrothers, or Children. (e) De Civitate Dei, I I c. 18. (f) Add. Gratian. Cauf. 32. qu. 5. c. 1,24 
Plautus Amphitry, Haut promeruit quamobrem vitie verteres ; 


(Þ Fi. 4.03. 
de LL. 9 


« what the did upon my Compulſion. Senec. Hyppelit. 
Aus Impudicam facere non caſus ſoles. 


(g) Orar. r. 


Unchaſtity depends. 


(h) Lilan. Declam. 2. 7: is # much greater Wickeaneſ: to tempt and entiq a Maid to be cinſenting 
's ver 033 Au, than to injure her by meer force, (i) Lc. 1 10 | 
wy 


( d ) Plutarch, Mario. Plate 


mes vi ſubacta eft facere. You can't lay to her Charge, 


— Not on Chance, but on the Will 
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continued) without endeavouring even by the 
ut moſt Violence, to keep it off. And we read 
that the moſt Holy King David, for an Aﬀront 
at upon his Ambaſladors, rais'd a War, to al- 
moſt the utter Ruine of a Nation (a). 

But tis very doubtful, whether in Members 
«| Civil State, the fame violent Procedure 
\« excuſable. It is indeed in common Judg- 
ment a molt high Afﬀtront to receive a Box on 
ihe Ear, and the Reaſon of this Opinion a- 
nongſt many of us Europeans, ſeems to be, 
becauſe we treat our Servants in this manner, 
and other Inferiors plac'd under our Diſci- 
„line. And hence 'tis a Cultom in ſome 
places, when Perſons are fitſt allow'd the Uſe 
of Arms, or come out of their Apprenticeſhip, 
and the like, to give them a Box on the Ear in 
{>rmal manner, to put them in mind of their 
ſormer Condition, and to let them underſtand, 
that they are above ſuch Treatment for the fu- 
ture. Therefore to offer ſuch an Afront, 
highly diſgraces the Sufferer, and {ſuppoſes 
aim to be unworthy of bearing Arms, or of 
being reckon'd amongſt Free and Grown Men. 
But here we mult oblerve, that ſuch a Blow 
never apßears ignominious and diſgraceful , 
but when it is given before the other Party 
prepares for Reliſtance : For thus Slaves and 
Children are beat without the Liberty of Op- 
polition. Therefore thoſe who fall by mutual 
Conſent to Fiſty-Cuffs, and deal freely with 
each others Face and Head, can on neither fide 
complain of an Injury of this affronting Na- 
ture. Nor 1s 1t _ to conceive how a Man 
that bears Arms, and is preparing to uſe them 
for his Defence, can be capable of receiving 
a Blow under the ſame Notion and Aggravation 
ot Contempt. Beſide tis a great Miſtake, to 
fancy that a Man's Honour is really impair d 
by ſuch a Trifle; for Honour would be a moſt 
fragile and a moſt precarious Good, if 'twere 
in the Power of every ſaucy Fellow to diminiſh 
and to 1nfringe it. And as for the Contempt 
which is ſhown in ſuch an Action, this may 
be either quite taken off, or however eaſily re- 
paird by the Magiſtrate , by ſetting a heavy 
Fine on the Offender, and by enjoining him 
farther to perform in Publick ſome Marks of 
Honour and Reſpe& to the Perſon whom he 
hath injucd. Nor is the Vulgar Notion of 
any Weight , which fancies the Courage of 
Men, and eſpecially of Soldiers, to be indamag d 
in its Character bY the receiving theſe kinds 
of Affronts; and that therefore their Credit 
mult be vindicated by Sword and Duel. For 
that Man ſhows ſufficient Teſtimonies of his 
Courage, who bravely maintains and diſ- 
charges the Office allign'd him by the State. 
And there are much more noble and more 
inning Occaſions of exerciſing Valour, than, 
contrary to the Laws of Reaſon and of our 
Country, to purſue an immoderate Paſſion, or 
to engage in the Hazard of an unneceflary and 


ET 


unprofitable Combat. Vet if, as it commonly 
falls out, upon the offering of ſuch an Injury , 
Swords are immediately drawn, and the Man 
who thus began the Fray happens to be k1ll'd, or 
deſperately wounded; tis reaſonable that the 
other Party (ſhould have his enalty mitigated, 
upon account of the high Provocation. Bur 
tis an 1ntolerable Paradox which ſome main- 
tain, that a Man may fairly kill another not 
only to avoid an Affront of this kind, but for 
the Recovery of his Honour after the Affront 
has been actually given, and the Party who 
offer d it is fled. a 

We may add to theſe Oblervations, that 
tho the Rate and Eſtimation of things is not 
to be determin'd by the Multitude, but by the 
Judgement of Wiſe Men, yet if in any State 
the Receipt of ſome particular Injury is attend- 
ed with extraordinary Scandal and Dilgrace, 
there ought to be a molt ſevere Puniſhment or- 
dain'd againſt Delinquents in this Point; in as 
much as all Men have not Philoſophy enough 
to put up theſe provoking Indignities; and 
becauſe it would be inconſiſtent with the Cha- 
racters and Stations which ſome Men are to 
maintain in the Commonwealth, ſhould they 
be expos d to the Contempt and Deriſion of the 
meaneſt Subjects. The Magiſtrate then hath 
little Reaſon to be angry, if neglecting or re- 
fuſing to give redreſs in Complaints on this 
Score, a Man aſſerts his own Honour by what 
means he can, tho' only in regard to the Opi- 
nion of the Vulgar, ſince the fame Opinion 
would otherwiſe load him with fo much Re- 
proach. Therefore thoſe Governours who 
would effectually ſuppreſs all Duels and Private 
Combats, ought to enact the molt grievous Pe- 
naltics againſt thote who {ſhall offer ſuch a 
Blow or other Affront, as is reckon'd ignomi- 
nious in the Opinion of the particular Country, 
For the courſe and manner of Civil Life will 
not bear that refin d Philoſophy of Grozms ; 
fence Honour 1s no more than au Opinion of Ex- 
cellence, and the Sufferer of ſuch an Iujury 

ſhows himſelf excellently Patient , h Honour 
7s rather increas d then impair'd (b). 

XIII. From what hath been ſaid it may like. 
wile be underſtood , whether in cales of At- 
fault, a Man is oblig'd, if he can conveniently, 
to betake himſelf to flight, ſo as that the Slaugh- 
ter of the Aſſailant is never juſtifiable under 2 
Pollibility of running from him. Now here 
it is plain, that in a State of Nature, the Ag- 
greſſor hath no Rg, by which the other Party 
is bound to decline his Violence in this manner 
rather than oppoſe it. And the Reaſon why a 
Man (under this Natural Condition) ſome- 
times chuſes rather to fly than fight, is not 
out of any favour to him who ſets upon him, 
but becauſe he thinks it moſt convenient for 
his own Affairs (c). Diſtinct Nations and King- 
doms are ſet, we know, in this Natural State 
towards each other: And who will ever main- 


„ fa} 2 Sour | 
oy am. X. 4, Oc. 


Armour in their Feet. 


(b) Vid. 4 XVI 3. (c) —TliAs ze AN, ſays 0ppion, Hares have 
U 


tain, 
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our Buſineſs; yet, we think the Maintainers 


tain, that when one King unjultly invades the 
Realm of another, the injur'd Prince is oblig'd 
to ſave himſelt it poſſible by flying; for fear 
he ſhould kill ſome of his Enemies by making 
Reſiſtance ? 

But under Civil Governments, we are to fly, 
if we can with Convenience, rather than take 
away the Aſlailant's Life. Nor can ſuch a flight 
be at all Baſe or Unworthy of a Man at Arms; 
in as much as it is not undertaken out of 
Cowardice or Negle& of Duty; and becauſe 
Reaſon can never think this a fir occaſion of 
exerting my Valour, when I only kill a Fellow- 
Subject without any neceſſity, from whom the 
Magiſtrate could have ſufficiently fecur'd me. 
We added this Reſtriction, F we cas with Con- 
enience, becaule (as hath been already hinted in 
part) we are not always obliz'd to retreat and to 
turn our Backs, ſince we thus expoſe our ſelves 
to a greater danger of Wounds and Miſchief, 
as well as to the additional one of Falling; and 
ſince a Man who hath once betaken himſelf to 
his Heels, if he meet with a Stop, or if the 
Aggreſſor happen to overtake him, cannot 
ealily recover himſelf into a Poſture of De- 
fence. Therefore in caſe there be not a place 
of ſafe Refuge near at hand, he doth not tranſ- 
greſs the bounds of /unocent Self-aefence, who 
oppoſes an Aſſailant Breaſt to Breaſt, rather 
than he will lay himſelf open to his Violence, 
by running off on a Diſadvantage. 

Laſtly, Crotius hath done well to cenſure 
thoſe Authors, who allow that we may /awfally 
Lilla Man who hath ſaid any ſuch thing of us, as 
we think will injure our Repute and Character 
with good Men. For, it the Man hath ſpoken 
talſe, have we not many more convenient ways 
of wiping off the Calumny ? And if he hath 
ſaid nothing but Truth, muſt we ſtudy the Con- 
cealment ot one Sin by the Commiſſion of ano- 
ther? How much better is Plato's Law, IF a 
Man kill a Slave who hath not mjur'd him, only 
ont of fear he ſhould diſcover ſome baſe Action, 
or on the like account ; be ſhall undergo the ſame 
Penalty as if he had murther'd a Free Subject or 
Cit1ten? 

XIV. All this ſeems plainly enough dedu- 
cible from Reaſon. But many raife a Scruple 
about theſe Doctrines, in regard to the peculiar 
Temper and Genius of Chriitianity, aflerting 
that altho' it be indeed lawful to kill a Man 
who unjuſtly attempts our Lite , IM tis an 
Action more Praiſe-worthy to loſe our own 
Lite in ſuch a caſe, than to take his. Be- 
cauſe he thus dying in the Commiſſion of a 
Mortal Sin, incurrs the Danger of Damnation: 
And that it is not conſiſtent with Juſtice to rid 
our ſelves of a leſs Evil, by bringing a greater 
on another Man. Now, though the Solution 
of this Difficulty doth not properly fall under 


of this high Notzon would do well to conſider 
that in the Conſternation of Danger, and in the 
Heat of Fighting, a Man hath little leiſure ſor 
a nice Reflection on ſuch Reaſons ; in as much 
as all his Thoughts and Faculties are taken 
up with conſulting how to ſave him from 
preſent Death. Again, the Perſon who is thus 
aſſaulted is not always ſo well prepar'd as not 
to need ſome farther time for compoſing his 
Mind and Conſcience, and for making up bit 
Bundles before he takes his long Journey, ag 
Harro ſpeaks. Beſides it doth not appear very 
probable, that I ought in this caſe to be more 
ſollicitous for the Soul of the other Man, than 
he himſelf is: And therefore if he negleQing 
this great Concern invade my Life, ought [ 
to pay ſo precious and irrecoverable a Ranſom, 
for reſcuing him from one Danger of incutt. 
ing ſo ſad a State (a)? For it is very douht. 
ful whether, if I ſhould now ſpare him 10 
my own Ruine, he would not, for ail m 

Charity, {till deſerve and ſtill meet with the 
ſame terrible Sentence. 'Tis a Maxim yul. 
garly known, that no regard is to be had to 
ſuch a Danger as a Man throws himſelf into 
by his own Default, and from which he may 


deliver himſelf if he pleaſes. Now in the cale - 


before us, provided he draw off or forbear tg 
treat me 1n this injurious manner, the Danger 
to which he expoles his Soul, ceaſes as to the 
preſent matter. And doth not this Opinion 
allow greater Favour and Indulgence 0 
Wickedneſs, than to Goodneſs, whillt it makes 
the former, as it were, Sacred and Inviolable? 
For according to ſuch Rules, the moſt hely 
and vertuous Men would be always oblig'd to 
yield their Throats to Villains and Murtheren, 


leſt, by reſiſting, they ſhould ſend them in. 


mediately on their Road to Hell (5). That 
Saying of our Saviour, in which he commands 
us 70 love our Neighbour as our ſelves (1), ſeems 
not fo fitly to be interpreted of the Degree of 
Love, as of the Truth and Simcerity; in as 
much as no Man diſſembles or counterfeits a 
Paſſion towards himſelf. And that Phraſe, 
As thy ſelf, looks like a Proverbial Specch, 
importing a ſincere and hearty Kindneſs (c). 
But ſhould we take the Expreſſion in the high- 
eſt Sence, it would fcarce follow, that ſup- 
poling the Love of our ſelves and of our 
Neighbour not capable ( in ſome Inſtance) of 
being anſwer'd both together, the former 
ought tc yield to the latter (4). Nor are the 
Proofs which we find fometimes alledg'd from 
Exodus XXIII. 4, 5. and Denteronomy XXII. 4- 
ſufficient ro evince, that the Love of our 
Neighbour ought to take place before our own 
real Advantage. For it cannot thence be ga- 
ther'd, that we are firſt to help our Neigh- 


(a) Plin.1. 2. Epiſt. 10. You are very Improvident, if you expect that from others, which you will nat do. (b) Comp. 
Grot. J. 1. c. 2. ſ. 8. & c. 3. ſ. 3. (1) Matt. 22. 39. (c) Vid. 1 Sam. XVIII. 1,3. (d) Vid. 2 Corinth. VIII. 13. 
Cicero Tuſc. Qu. 1. 3. c. 29. Thus much indeed is Brave, and Right, and True, who ought to be moſt dear to us, 45 w. s 
as our ſelves. But to love them better, is abſurd and impoſſible. "Twould be ridiculous for me to wijh, that my Friend an 
I ſhould each of us prefer the others Perſon and Intereſt to his n; becan/e ſuck a Change of Hearts could not but be follow 4 


with a Confuſion of all Officcs of Life. 
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bour's Beaſt out of the Ditch, it our own be 
in the ſame Condition; or that we are oblig'd 
to give ſuch an Afliſtance, when the Bulineſs 
ye mult neglect for that good Office, is of 
more Conſequence, than the thing we thus 
endeavour to fave or reſcue for another. And 
belides all this, it may very fairly be queſtion'd, 
whether a Perſon who aſſaults us in a violent 
manner, ought to keep the Title of a Negh- 
both, as the Word ſeems to be meant in our 
Saviour's Command (a). 

La#antius (b) hath cenſur'd Tully for de- 
ſeribing a Good Man to be one that doth Good 
to as many as poſſible, and that hurts no Body 
unleſs provok'd. O what a moſt excellent and a 
moſt true Sentence (lays the Father,) hath he 
ſpoil'd by the Audition of two Words For what 
occaſion had he to ſay unleſs Provok'd? If a 
Good Man may thus hurt another when he tis 
proved, the very offer ing that hurt, will make 
him loſe his Character and Name It not being 
leſs Evil to return an Injury, than at fir ff to 

we it. For whence ariſe all the Contentions 
and the Combats which we behold among i Men, 
unleſs from this Miſcarriage, that Impatience 
oppoſing Wickedneſs occaſions ſo many T empeſts 


m the World? Whereas, if in oppoſing the 
ſame Wickedneſs we would make uſe of Patience, 


than which there is no truer Vertue, and nome 
more worthy of Human Nature, we ſhould as 
effeftually extinguiſh the ill Deſign, as if we 
were pouring Water upon Fire. But indeed, 
as the Impatiency of the Injur'd Party is fre- 
quently the occaſion of unneceſſary Combats, 
which might with Convenience have been 
avoided; ſo on the other hand, Patience is not 
always infallible in the Cure of Malice and 
Villany. Nor doth the Vertue, which under 
that Name is ſo highly recommended toChriſti- 


ans, equally oblige us to the prong up all In- 


juries promiſcuouſly, without Difference and 
Diſtinction (1). He that defends himſelf in 
a Lawful manner, doth not act directly for 
the Hurt of another, but for his own pre- 
ſervation : And he who repels a Wrong is not 
Injurious, but he who offers it. 'Tis one 
thing to exerciſe an unblameable Defence, and 
another thing to proſecute an unmerciful Re- 
venge. The latter may be as great a Sin as 
the firſt Offer of an Injury, but the former 
can never fall under ſo hard a Cenſure. 

But farther, thoſe who maintain that in 
Caſes of this Nature it is more commendable 
7o be kill d, than 10 kill, add this Exception, 
Unleſs the Party aſſailed be a more uſeful Perſon 
than the Aſeilent. As if it were always poſh- 
ble for me under the Apprehenſion of ſo im- 
minent Danger, to weigh my Abilities nicely 
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with thole of the other Man, and to deter- 
mine whether the World would have more 
occaſion for his Service than for mine. This 
is beyond Diſpute, that he on whom the Safe- 
ty of many depends, and whoſe Office or Duty 
it is to keep off Violence from others, ought 
not to reſign his own Life for the ſparing an 
unjuſt Invader; tho' he ſhould be of ſo mild a 
Diſpoſition as with Pio in Tacitus ( c) to think 
it as great a Miſery to kill another as to die him- 
ſelf. And the Reaſon is evident, becauſe by 
throwing himſelf away, he betray'd the Safety 
of ſo many other Perſons. This is the Caſe 
of thoſe who accompany Travellers by way 
of Guards; as likewiſe of Princes, of Ge- 
nerals, and other Commanders, whole Deaths 
are uſually attended with ſo wide a Ruine, 


and to whom we may apply that Saying of 
Lucan ; 


Cum tot in bac anima populorum vita, faluſq, 


Pendeat, & tantus caput hoc ſibi fecerit or bis, 
Sævitia eſt voluiſſe mori. 


Since one Dear Life enſures and guards us all, 
And with the World's great Head, the World 
muſt fall, 


'T were Cruelty to court your Fate (4). 


But it cannot be hence inferr'd, that iup. 
poſing a Man to have the Lives of none or of 
very few depending on him, ſuch an one may 
not fairly kill an Aſſailant, who is perhaps of 
more Service to the Publick, or in whoſe 
Life the Intereſt of more Perſons are concern'd. 
For at this rate, a Man who 1s either Unmar- 
ried or without Children, mult in no caſe kill 
an Invader, who hath a Family, for fear his 
Wife and Children ſhould be left deſolate and 
in want. But if the Affection and Concern for 
theſe Relations could not hinder the Injurious 
Party from attempting his Villany, what Rea- 
ſon hath the other Perſon to give his own 
Life for the Prevention of their Misfortune 
and Tronble ? 

Plato in his Syſtem of Laws /e) hath been 
very nice and exact on this Point. Zf the 
Life of a Son (ſays he) be attempted by his Pa- 
rents, did ever any Law allow him m ſuch a 
Caſe to kill thoſe who gave bim Being, aithough 
in his own Defence? So far from this, that he 
1s oblig d and commanded to ſuffer all Extre- 
mities rather than to engage in ſo unnatural a 
Deed. But if upon account of a Tumult or S. 
dition, or the lite occaſion, a Brother kills his 
Brother, to preſerve himſelf on his Violence 
and Aſſault, he ſhall be equally guillleſs as if ht 
had ſlaughter d an Enemy. A; for the Addi- 


—_ 


(a) See Luke X. 29, Cc. where by the Term of Neighbour, we are to underſtand every Man who hath need of 


our Help, and whom we have Opportunity of benefiting. 


may be infer'd from our Saviour's words Mas. V. 3 


{mall Injuries, ſuch as a Smite on the Check, Cc. not t 
defence when aſſaulted with greater Injuries, as Murder, Maiming, &c. 


Alexander's Friends in 
0 Macedon ; when y 
{couſand of Lives you hazard in one. 


(e) De LL. I. 9, 


(b) Inſtitut. I. 6. c. 18. (1) The contrary rather 


9. where he only forbids Reſiſtance or Revenge in caſe of 
hat he has enjoin'd us Patience without Redreſs or Self- 


(e] Hiſt. I. 29, (d) And that of 


g. Curtius, I. 9. c. 6. What God can ſecure to us a long Enjoyment of h Light, this Bulwark 
ou ſo often with a kind of Greedineſ; expoſe your Perſon te crtain Danger ; nt refleGing how many 
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tional Clauſe, If a Slave in bis own Defence that twas an ancient Cuſtom amongſt the Gre. 
kill a Free Man, he ſhall be obnoxious to the cians, for thoſe who kill'd any one upon a juſt 
ſame Penalties as a Paricide, this was not the Reaſon, immediately to ſhow their Weapons 
Fault of the Law-giver, but of the Age. to the Sun for a Token of their Innocence; 

XV. From what hath been obſery'd on this as deſiring him to be Witneſs of the Faq, 
Head it appears, that a Slaughter committed who, in their Opinion, over-/cot'd and over. 
within the jult Bounds of Self-Defence, doth heard all things. And belides this Formality, 


not taint the Author with any real Blemiſh or they applied ſome Means of Expiation, and 


Guilt, and conſequently doth not render him were oblig'd to undergo one Year's Baniſh. 
obnoxious to any Puniſhment : and that it is ment (5). And we learn farther from De. 
not to be rank'd amongſt thoſe Actions, which, 1oſthenes, and from the Scholialt on Arifte. 
tho' they are in themſelves ſinful, yet Human phanes, that at Athens when a Man had kill'q 
Laws favour with Impunity, upon account of another, and pleaded to have done it juſtly, 
the violent and almoſt unavoidable Tranſports the Cauſe was tried in a peculiar Court, call d 
of Paſlion: As when they allow the Husband the De/phinian, with Alluſion to the Oracle of 
to kill the Adulterer (a). If therefore in any Apollo at Delphi. Amongit the Ethiopian, 
Places ſome Penalty or Expiation hath been whoever had ſlain a Man involuntarily, quitted 
enjoin'd the Actors of juſt Slaughter, it either his Country till ſuch time as the Gymmneoſophiſts 
belong'd not to the Cafe of /unocent Defence, had purg'd him by their Ceremonies (c). And 
or it was introduc d without any true ground we find Eneas in Virgil declaring in Re. 
or reaſon : or laſtly, it might be applied for the ference to the Holy Reliques, 

making Men underſtand Bos heinous a Crime 

it was to kill unjuſtly, when the killing even Me bello tanto digreſſum & cede recenti 

upon a juſt account ſtood in need of ſome Satiſ- Attrectare nefas ; donec me flumine v1v0 
faction. Philo the Jeu, in his Life of Moſes, Abluero. 


tells us, He commanded the Prieſt to perform a 
elemn Purgation, on thoſe who return'd freſh 
from the Slaughter of tbeir Enemies; becauſe 
though the Laws did by no means forbid ſuch 
Attempts, yet he who kills « Man tho' by Com- 
pul/ion, and in repelling an Injury, ſeems to 
conti at ſome Stain, upon account of the near Re- 
{ation which Mankimd bear to one another, being 


all deri d originally from the ſame Head. And 


this therefore was the reaſon of the Ceremony, 


4% take off the very Appearance and Shadow of 


Guilt, As for the Benefit of the AMylums or 
Places of Refuge and Sanctuary, a Man who 
preſerv'd his own Life by the Death of an 
Alailant, ſeems to have had no occaſion for 
theſe Reliefs; but only he who had been the 
Author of another's Death by an involuntar 

Stroke, yet ſuch as upon exact Care and Dil1i- 
gence he might have forborn and avoided. 
That Place in the firſt of the Chronicles, Chap. 
XXIX. ver. 3. doth not belong to the Caſe of 
Self defence; and the Building of a Temple 
1-ems to have been forbidden David, not ſo 
much becauſe he had gather'd any Pollution 
by his Slaughters in War, as becauſe he who 
had acquir'd ſufficient Honour to himſelf by 
Martial Atchievments, ought not to have 
rabb'd his Son of ſuch an occaſion of growing 
Giorious by the Works of Peace. The Scho- 
i1alt on the Oreftes of Euripides informs us, 


In me tis impious Holy things to bear, 

Red as I am with SJaughter, new from War: 

Till in ſome living Stream I cleanſe the Guilt. 
Mr. Dryaen, 


In the 18** Canon of the Council of Nantes 
held under Formoſus, we have this nice In- 
junction; If a Man by accident, and unwillingly 
hath been Author of another's Death, let him 
repent forty days with Bread and Water ; when 
this Courſe is over, let him for tuo Tears be 1 
rated from the Congregation of the Faithful, and 
let him neither communicate nor offer. After 
the Space of two Tears, let him offer with the 
Congregation , but not communicate. At tbe 
end of the five Tears, let him be receiv'd to full 
Communion, but let his Abſtinence from Meats 
continue at the Diſcretion of the Prieſt. Yer 
neither doth this Canon touch the Caſe of 
Defence, nor can 1t well be vindicated from too 
much Rigour. Thus too what we meet with 
in the Laws of the Lombards (d), ſeems not 
capable of being extended to the Buſineſs in 
hand, or if it be, may deſervedly fall under 
the Cenſure of unreaſonable Severity. De 
Mornay (e) tells us, that tis religioully ob- 
ſerv'd by the Judges in France, ſcarce ever to 
abſolve Perſons in Cauſes of this Nature, with- 
out enjoining them at the ſame time to bellow 


— 


'a, Of which ſee J. 20. I. 22.1. 24. 1. 32. D. ad L. Jul. de Adulrer. & Lyſias Orar. 1. pro cxde Eratofthen. where 
he ſhews, that by the Attick Conſtitutions it was allowable to kill (if catch'd in the Fact) the Abuſer not on'y 
of a Wife, but of a Concubine; and, as Demoſthenes extends it, of a Mother, a Siſter, or a Daughter. And the 
Reaſon he gives is this; Becauſe whatſoever Perſons we fight for againſt our Enemies, to reſcue them from Injury or Affront, 
"ur the ſake of the [ome Perſuns the Law permits us to kill even Friends, i they offer them any unjuſt Violence. For fince Ent 
mics aud Friends are to be judg d and diſtinguiſh'd by their Actions, thoſe that practice Hoſtility, we may proſecute in an flo- 
Fil: manner. Among": rhe Perſians he that kills the Adulterer and the Adultereſs at the ſame time, is prefenced 
with a new Garment as a Reward of his Service to the Stare, Add. Olear. Itin. Perſic. I. 5. c. 22, Pal. Max. I. 9. 
c. r. f. 13. Ant, Matthe. de Crimin, ad l. 48. D. tit. 3. c. 3. .. 13, &c. Adverſ. $20. (b) Which Baniſhment Is 
likewiſe mention'd by Plate de LL. I. 9. Vid. I. 16. f. 8. D. de Pani; & Groti in Hor. Sparſ. ad loe (c) Vid. Phileſt. 
de Vir. Appollon. 1. 6: (d) L. 1. tit. 9. I. 19. & capie. Carol. 1. 4. tit. 27. & lib 7. tit. 295. (e) Ad. I. 3. P. 45 
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culiar Largeſſes upon the Poor, and ſome- 
times to be at the Charges of Chriſtian Sacrifice: 
wr Propitiations for the Soul of the Party kill d. 
And che the latter part of this Cuſtom ſmells 
too much of Superſtition ; yet every good Man 
hath reaſon to be deeply afflicted and concern d, 
when he is put under the Necellity of depri- 
ving Another of Life, by any ſuch unfortunate 

eans. 
Wai Indeed, the Defence of Life, of Limbs, 
and of Chaſtity , as of Irreparable Goods, ad- 
mits fo large a Degree of Favour, as to ſtand 
exempted from one of the Poſitive Divine 
Laws, and to be conſtrued as no Breach of the 
Sabbath (32): For thoſe who maintain'd the 
contrary Opinion are not without reaſon 
ſcoured by Plutarch and Agatharchts, as Jo- 
ſephas obſerves in his Antiquities (b). And 
therefore 'tis ſtrange that the ſame Author in 
his firſt Book againſt Appion, ſhould celebrate 
as worthy of all Commendation that Act of 
the Jews which we read of in the Hiſtory of 
the :Maccabees, whilſt refuſing to make Re- 
ſiltance on the Sabbath Day, they prefer'd 
this Command of God, to their own Lives, 
and to the Liberty of their Country: Unleſs 
he is to be underſtood as rather praiſing the 
Good Intention, than the Deed it ſelf. 

But in Reference to the Defence of things 
or Goods, which as they may be reſtor'd or com- 

nſated, ſo they ſeem not all of them abſo- 
utely neceſſary to Man's Happineſs, it will 
bear a Diſpute whether Zheſe may be preſery d 
and ſecur d by the Uſe of Extrematies (c). 
The Judgment and the Cuſtom of all Nations 
is manifeſt in this Point, whilſt they allow 
Men to fight for their Goods and Poſſeſſions 
even to the Slaughter of thoſe who wrong- 
fully invade them. It is plain likewiſe, 
that molt War is engag'd in, not for the ſake 
of deſtroying Men's Lives, but of winning 
their Lands or their Wealth. And it would 
be reckon'd a very pleaſant Humour in an 
Enemy, if to hinder himſelf from being op- 
pos'd by violent means, he ſhould make Pro- 
teſtation, that he came not to kill but to rob. 
Thus much therefore is certain, that he who 
is kill'd in the Attempt of plundering or of 
wafting another Man's Goods, hath no [njur 
done him: Though in other reſpects, thoſe 
Goods do not bear an equal Proportion to the 
Life of a Man. For in a Natural State, he 
who offers any kind of Injury with a malicious 
Intent, immediately becomes an Enemy; and 
then he can have no Right inherent in him- 
ſelf to forbid the uſe of the utmoſt Extre- 


mities againſt him. And ſince another hath 
no more Right to invade my Poſlc (lions than 
to aſſault my Life, I have certainly an equal 
Licence and Power to defend them both. Be- 
ſides, ſince Life cannot be preſerv'd without 
a Competency of Goods, he that goes about to 
rob me of zheſe, doth by Conſequence en- 
deavour to deprive me of hat. And indeed, 
it is clearly evident, that the Security and 
Peace of Society and of Mankind could very 
hardly ſubſiſt, if a Liberty were not granted 
to repel by the molt violent Courſe, thoſe who 
come to pillage our Goods, for which Men 
have commonly a very hearty Love and Con- 
cern. 

Thoſe who have tormented themſelves in 
—— the more rigid {ide of theQeultion, 
build chiefly on two Suppoſitions ; firſt, that 
a juſt — ought always to be ſo equal 
to the Crime, that the guilty Perſon be not 
depriv'd of a greater Good than what he at- 
tempted to hurt or to deſtroy in another. The 
Falſeneſs of which, we ſhall elſewhere make 
out. Secondly, that the Hurts which we 
ofter to an unjuſt Invader in Defence of our 
ſelves and of our Poſſeſſions, are Puniſbments in 
a proper Senſe, and conſequently ought to be 
ſtated by the Rules of Vindicative [ultice. 
But this Hypotheſis is no truer than the for- 
mer. For al Puniſhment proceeds from a 
Superiour againſt a Subject by Virtue of his 
Sovereign Right; and the degree of it is 
meaſur'd with reſpe& to the Publick Good. 
But Defence is a thing of more ancient date 
than any Civil command, and chiefly takes 

lace amongſt thoſe, neither of whom are 
ſubject to the other; and 1s moderated with 
regard to our own Safety, and to the Neceſlity 
of Self-prefervation. Indeed amongſt thoſe 
who live under the {ame Civil Government, the 
Liberty of Natural Defence is very much re- 
{train'd. Becauſe the inward Tranquility of 
a State could not ſubſiſt, it the Subjects were 
to return Hoſtilities to each other, for every 
Injury or Affront. Fhe Members then ot a 
Community may ſo far only make uſe of Vio- 
lent Defence, as it is not taken off or forbidden 
by the Genius of Civil Society, or by the 
Laws of the State. And the Laws of molt 
Places, tho' they allow one Subject to repel 
another who invades him, by offering a greater 
Evil, than the Invader deſign'd againſt him (4); 
yet according to the regular Courſe of Proceed- 
ing, they would not have private Perſons apply 
Extremities, in oppoſing ſuch Injuries as are 
levell'd only againſt things that may be re- 


(a) Vid. 1 Maccab. 1. 32, &c. Joſeph. Antiq. I. 12. c. 8. 


(b) L. 12. c. 1. Add. Gror. ad 1 Maccas. 11. 37 


(e) Eſpecially ſince many are very ready to approve of what Taxilles ſaid to Alexander in Plutarch, Wit 0ccajton 
ere, Alexander, that you and 1 muſt needs quarrel and fight; ſince you neither came to rob us of f 197 of 0u 
food, which are the only two things that Men in their Wits think worth contending for. 


Euripid. Supplic. 


Tim 38 wry Bemis, GC. 


For, Life alone's th* Irreparable Loſs; 
Breaches of Fortune have an eaſy Cure. 


(4) Such was the Athenian Law mention d by Demoſthenes (adverſ. Ariſtocrat.) ordaining, that be who bid another 


'# &cfcnce of Goods, which this other Perſon was taking or carrying off by Violence, ſhould not be chargeable with avy Guile. 


{tor'd 
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ſtor'd or repair'd. In as much as ſuch Repa- not for the ſake of the Robber or Invader, * 
ration or Reſtitution may eaſily be procur d partly becauſe I would not give my ſelf ſo 
by the help of Government; whereas when much Trouble about a matter of ſo flight 
there is no Government to interpoſe, Men can- Concern, and partly becauſe I would not ſeem 
not be forc'd to make Requitals, but by War. Narrow-ſpirited and Covetous, by reſentin 
There is no need then of being ſo ſolicitous to ſo deſperate a height, ſo inconſiderable ; 
with Grotins (a) to make up the [nequality be. Damage. 

teen the thing invaded and the Life of the In- XVII. It may be proper for us on the pre. 
vader, by our Favour to the Defendant, and our ſent occaſion, to reflect on that moſt noble 
Hatred and Rigour. againft the Guilty Party. Lawgiving Licence to kill a Night. Robber, 
Unleſs we join with Zecler in his Explanation but not one that comes in the Day-time ; 
of the Place, and ſay no more than this, that which we read in Exodus XXII. 2. and which 
ſince in a Cauſe or Action of this kind, it is hath been ſo often imitated in the Grecian and 
generally very difficult to determine what was the Roman Conſtitution (b). Now the Reaſon 
done within and what beyond the due Bounds, of ſuch Diſtinction we take to be this, that in 
it is not repugnant to Nature, that we turn the Day we may eaſily ſeize the Thief and re. 
our Favour on the ſide of the Perſon who cover our Goods; whereas in the Night, he may 
ſuffer'd or was likely to ſuffer, the Damage, flip from the Houſe undifcover'd; it being diſh. 
and our Hatred upon the Plunderer or Thief; cult to know him in the dark; or if one per. 
that is, when the Caſe is doubtful we may fon ſhould chance to have a Knowledge of him, 
fairly pardon in the former the Death of the yet this will not convict him, unleſs, which 
latter. In Civil States therefore it is ſuffici- cannot be done without great Trouble, more 
ent, that a Man do not exceed the Limits of Witneſſes are call'd out of their Beds. But 
Defence, appointed by the Laws of his Coun- in this Opinion, there is one thing which 
try. And yet if he ſhould tranſgreſs theſe ſtartles moſt Men, and puts them to ſome Loſs 
Meaſures, he doth no Injury to the Invader, but and Difficulty ; for they are apt to argue thus, 
only is guilty of a Breach of Cui Law. But fince the Laws which make this Allowance 
it may be ask'd farther, whether it is not at do not decree a Capital Puniſhment againſt 
leaſt a Sin againſt Charity, to kill one who Robbers, it looks like an Abſurdity, that pri. 
comes to plunder us of a Reparable Good. In vate Perſons ſhould be indulg d with a Li- 
anſwer to which, it is our Judgment, that Cha- cence of proceeding farther in theſe Caſes, 
rity towards one who wee Hoſtility againſt than the Sovereign Power thinks proper for 
us, takes place only ſo long as we have probable it ſelf to do. In anſwer to which it may be 
hopes of bringing him by this means to Re- obſerv'd, that all thoſe Laws concerning the 
pentance and to Peace, But when theſe Hopes Puniſhment of Thieves, do ſuppoſe the thing; 
appear fruitleſs, he that ſpares. his Enemy, be- ſtollen to be reſtor'd or compenſated, upon 
trays himſelf. Or if at any time my Reaſon per- the Apprehenſion of the Felon. And in order 
tuades me, that a thing of little and deſpicable to this, they judg'd the giving of two-fold, or 
Value is not to be defended with the ſame ſometimes of four-fold to be ſufficient ; ac- 
Eagerneſs and Violence, I forbear, in this caſe, cording to the different Cuſtoms of particulac 


a) L. 2. c. 1. II. (b) Thus the Law of Solon recited by Demoſthenes, (contra Timocrat.) If any one, in 
the Day-t1me, ftcal above Fifty Drachme, all Perſons are impower'd to bring him before the Court of the Eleven. But if 
he ft-al in the Night, whatever the Value be, it ſhall be allowable, eit her to bring him before the Judges, or to purſue, and wound, 
or kill him. For which, U/pian the Rhetorician, gives this Reaſon, In the Day we may call for Aſiſtance, which in the 
Night cannot ſo well be had. So Plato de LL. I. g. He that kills a Thief entering his Honſe in the Night ſhall be blameleſs. 
The ſame we find in the Roman Twelve Tables. Though as to this, Caius (1. 4. f. r. D. ad L. Aquil.) affirm, 
hat the Roman Law doth indeed permit a Man to kid the Night-Thief ; but then it obligeth him to give Notice of it by c- 
113 out, The latter part of which Aſſertion, Jac. Godefredus (ad LL. 6. Tali) obferves to be a Specimen of Tyibo- 
an's Mild Diſpoſition, in as much as that there was no ſuch Clauſe originally in the XII. Tables appears from 
Cicero Orat. pro Milon. The XII. Tables, ſays Cicero, allow the killing of the Night-Thief by any Means poſſible, but the 
Day-Th\f only if he defend himſelf with his Weapon, M. Senec. I. 1e. Controv. ult. The Law which permits the killing 
of the Nizhi-Thicf any way poſſible, doth not ſpeak of him as condemned, but as ſurpriz'd in the Fact. Gell. I. 11. c. ult. 
when he reports that Draco made Theft Capital, and Solun only Double Reſtitution; adds, that the Roman Decem- 

viri took the midale way between the Severity of the former, and the Mildncſs of the latter; then only permitting a Thief, 
taken in te Act, to be kill'd, if either the thing happen d in the Night; or if, being the Day-time, he def:nd:d himſelf with 
his Arms again the Diſcoverer. As for the Sign of Crying out, the XII. Tables requir'd it only in the Caſe of the 
Day-Thief when he fought in his own Defence. Si luci furtum faxint, ſi ſe tels d:fenſint, quiritato, endoq; plorato oft 
A inde ſi cefi efint, ſe fraude eſto. Comp. I. 3. S. D. ad L. Aquil. where the Term æque is mollified by Tribonian. 
Yer it is not improbable, that in Courſe of time, and upon the Authority of Wiſe Men, that ancient Law was 
plainly mirigated, as Cujacius allows, I. 14. Obſerv. 15. This appears from Ulpian, I. 5. ad Edi. whoſe Words are 
fully recited in the Compariſon of the Jewiſb and Roman Laws, firſt publiſh'd by Peter Pirbæur. Which are maim'd 
3s we have them in J 5. D. ad L. Aquil. (Add. J. 9. D. ad L. Cornel. de Sicar.) The reaſon of which Alteration per- 
haps might be, that it was a Practice ſomerimes with Villains to ruſh out of their Houſes and murther Perſons, 
and then pierend that they found them in the Ac of Thievery. As likewiſe, becauſe Houſes which are ſtrongly 
builr, and ſtand thick rogether, cannot eafily be robb'd without the Maſter's Negligence ; or at leaſt cannot affor 

Rogues fo frequent Opportunities. Comp. Juſtin. I. 2. c. 2. ſ. 9. Whence Cujacius con jectures, that the ſaid Law 
as by J. t. C. quando hic unicuique, was abrogated in Towns and Cities, and only allow d to hold good in the Country: 
Though indeed this Order which he cites, doth not ſpeak of Thieves who make their Atremprs in Privacy and 
Silence, but of violent Robbers and open Aſſailants; as appears from the Reaſon ſubjoin'd, :hat rey may mace De b 


which toy threatened, and incur that which they deſign'd againſt others, Sextus Cælicius in G 1, 20 c. 1 explains this 
Law of the XII. Tables fallly, then he makes it relate to the inſidious Violence of Ng Murtherer: 


Common- 
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Commonwealths. But it doth not hence fol- 
low, that therefore the ſame Laws in Caſes 
where Repa ration was not to be had, could 
not furniſh the Subject with ſome larger Power 
taken out of the Stock of Natural Liberty, 
For the Law-givers of Kingdoms and Re- 
publicks have not always thought it neceſſary, 
in ordaining Penalties for Offences, to take 
their Standard from what in a State of Nature 
the Right of War allow'd to be done. Thus 
there are ſome States in the World where 
Adultery 1s not a Capital Crime ; And yet the 
Husbands are Indemnified if they kill the 
Adulterers, upon ſurprizing them in the Act. 
Now joppoſing Men to he plac'd in a Natural 
Liberty, the Performance, or the very Offer of 
an Injury to their Bed, 1s plainly a ſufficient 
Cauſe ot War, and how far the Licence of 
War extends every one 1s ſenſible. And yet 
thele Laws would not ſtretch the Puniſhment 
of Adultery when once actually committed, 
to ſuch Violence as might be allowable in a 
IF ar undertaken upon that Score. But for 
their Indulgence to private Perſons of farther 
and ſeverer Methods, we may borrow this 
very good Reaſon from Dr. Cumberland (a), 
that 1n as much as Offences of this kind 
eſcaping "the Cognizance of the Civil Ma- 
giſtrate do frequently paſs unpuniſh'd, there- 
tore whenſoever their Circumſtances make 
them capable of receiving Puniſhment, it hath 
been thought proper to allow the molt rigorous 
and extreme ; that the Boldneſs of wicked 
Men, as much as it increaſes by Common Im- 
punity, ſo much it may be leſſen d and kept 
under by the Fear of meeting ſometimes with 
ſo grievous and fo terrible a return. That 
Clauſe in the Roman Law giving Authority to 
kill a Day-Thief i telo ſe defenderit, If he de- 
fendt himſelf with his Weapon, plainly inti- 
mates that 1 am hereby permitted to kill him, 
tho barely for the Preſervation of my Goods, 
and not then only when he at firſt aſſaults me 
with his Weapon, but when upon my en- 
deavouring to recover my things from him, 
he employs it againſt me for his own Se- 
curity. 

XVIII. And therefore it is clear, that they 
are in the Wrong who make the Reaſon of the 
loreſaid Law to be only this, leſt if the Robber 
eſcap'd in the Night, the Crime ſhould paſs 
unpuniſh'd. As to Crotiuss (b) Di ſcuſſion of 
this Point, there are many things in it to 
which we cannot ſubſeribe. He makes the 
Laus we have been ſpeaking of to be ſounded 
on this Bottom, that the Legiſlators hereby inti- 
mated, no Man ought to be kill d, direftly for 
the ſake of our Goods, Which is more than 
we can diſcover in thoſe Laws which treat of 
luch Thieves as creep into Houſes with Deſign 
carry things privily away. 'Tis true in the 


ü 


be 


Caſe of the Nightly Thief, it may happen 
that whilſt I endeavour to ſave my Goods, my 
Life too may be in danger. And then the 
Slaughter of the Thief is permitted me upon 
a double account. Nor here will it be an Ob. 
jection againſt my Innocence, that I ſeem to 
throw my ſelf into this danger, by attempting 
to retain or to recover my Matters, For Jam 
then engag'd in a Jawful and almoſt a neceilarv 
Act; from which no effect that ariſcs without 
my Fault, can be zmputed to me. But were 
it not lawful to kill another purely on the 
account of Goods, how can we utterly clear 
him from all Guilt, who for the Preſervation 
of thoſe Concerns, caſts himſelf deliberately 
into ſuch a Condition as makes it neceſlary for 
him either to kill, or to be kill'd? As we do 
not allow him the Plea of Se/f-defence, who 
kills a Man in a Duel voluntarily undertaken. 
The other Reaſon which Gro7:us alligns 
for the Hebrew Law ſcems not of ſufficient 
Strength and Solidity. Ji ai much (lays he) 
as by Night Witneſſes of the Fatt are difficult to 
procur d, therefore more eaſy Credit is given 
to him who ſhall afin (1) that he kill d the 
Thief in defence of his own Life ; as having found 
him with an [niftrument that might have don? 
hurt. For granting that the Hebrew Word 1n 
the Text cited by him ſignifies an /n/irument 
of Digging or Stabbing, yet if the Intent of the 
Law had been as he makes it, twould have 
been much plainer to have ſaid, 7f he be 
found with a Weapon, Nor indeed is it, after 
all, a good Conſequence to ſay, that becauſe 
the Thief was found arm'd with a Weapon, 
therefore he came certainly to aſſault the 
Life of the Perſon who kill'd him. No more 
doth it follow, that becauſe by the Law of 
the XII. Tables the Day-Thief could not be 
kill'd unleſs be defended himſelf with his 
Weapon, therefore there lies a fair Preſump- 
tion againſt the Nightly Thief that he actually 
made uſe of his Weapon 1n the ſame manner, 
For that Law gave Commillion to kill the 
Nightly Thief without Conditions and by any 
means poſſible. In after Ages indeed, this 
farther Clauſe was added to it, /i parcere ei fine 
periculo ſuo non potuit, dum rem ſervare conatur 
(e), ubilſt be endeavours 10 ſave bis Goods 
he cannot ſpare this Robber I Life without man:. 
fel Danger. But before this Addition it can- 
not be prov'd, that a Perſon ſtood Guilty of 
Homicide, who had kill'da Nightly Thief, tho' 
there were Witneſſes to prove that the Party 
Slain never brought him into danger of his 
Life. The Example of a Maid Ravilh'd in the 
Field, which Crotius here alledges, is nothing 
at all to his Purpoſe. For in that Cale, the 
Law expreſly commands us to preſume ther 
Violence was offer'd her: But in the Matter 
we are now concern d about, we cannot diſco- 
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(a) L. 5. 26. (b) L. 2. c. f. f. 12. (1) If the Affirmation, or Word of every particular ſtood for a legal Evi- 
dence in this caſe, this great 5 e would follow, that any malicious Perſon (tho' his Credit be no berrer 


than his Temper) 


aſſaulted him. (c) 9. D, ad L. Cornel. de Sicar, 


might, with Impunity deſtroy his Neighbour, if he would bur give his Word his Neighbour firſt 


yer 
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ver that any Preſumption of Mortal Danger 
is made or ſuppos'd by the Laws. As indeed 
it is not the Buſineſs of theſe purloining 
Raſcals to Fight, but to Run. Yet after 


all we are ready to confeſs, that a Man who 
in defence of his Goods, only lays hold on 
the Night-Robber, (if he can with Safety 
and Convenience) and carries him before 
the Magiſtrate, acts much more generouſly 
than if he had unneceſſarily depriv d him of 
Liſe ( @ ). 

XIX. The laſt Point uſually diſputed on this 
Subject is, whether the Party who firſt gave 
and begun an Injury, may fairly refiſt the other 
Man when he endeavours to return or to re- 
venge it Many here take the Affirmative ſide, 
upon this Reaſon, that whillt Men undertake to 
right themſelves by their ownPleafureand their 
own Force, they are very ſeldom very exact in 


proportioning the Puniſhment to the Crime. 
But we conceive the Queſtion ought to be de. 
termin'd with more Caution, and with more 
Diſtinftion. The Law of Nature, then, com- 
mands, that he who has injur'd another ſhould 
offer him Satisfaction: And at the ſame time 
it obliges the other Party to pardon the Of. 
fender, when he intreats him with Signs of 
Penitence, offering reparation for paſt Da. 
mages, and Security for his Future Good Beha- 
viour (b). He therefore that refuſes to make 
Satis faction, and he reupon fe, the Perſon 
3 it, manifeltly heaps one Injury 
upon another. But when a Man refuſes to ac- 
cept fair Satisfaction when offter'd him, and re- 
ſolves to proſecute his Revenge by open Arms, 
in this caſe he practices amuſi Force, and con- 
ſequently it can be no fault to make Reſiſtance 
againſt him (c). 


(a ) Add. Groenewgen ie Leg. abrogatis, ad. L. Aquil, where he obſerves that the Dutch Laws do not require the 


Sign of Cry:ng out in the diſpatching of a Night-Thief 


Comp. Lag. Wiſogoth. I. 7. tit. 2. cap. 16. Leg. Exrgundion. 


addit. 1. tir. 16. c. 1. 2. Leg. Friſiorum, Tit. 5. Conſticut. Sicul. Tit. 13. Capital. Carol. & Lud wic. I. 6. c. 19. 

(b ) Quin#/!;an Declam. 5. There's nothing more honourable than the Concluſion of a Quarrel. But whilſt 
the Parties are hot with ſecret Deſires of Miſchief, tis in vain to pretend an outward Reconciliation. M. Antoninus 
(I. r. f. 7.) rejoiceth in this Happineſs of his own Temper, that he was eaſily placable, ard willing to be reconciled 
to thoſe, who had given him any Cauſe of Offence ; fo ſoon as they defired it. Add. & J 9. ſ. 3. & Scec. de Ira, 
I 2. c. 34.1. 3. c. 26, 27. 42. AmongſMthe Chineſe, who prefer Moral Philoſophy to all other Parts of Knowledge, 
there is ſcarce any one ſo Cruel, as to deſire to revenge an Injury with the Death of him that offer'd it:: And they 
reckon it a true Mark of a Brave and Wiſe, and Worthy Man, to put up the Hurts and Affronts he receives, with- 
out any Inclination to harm the Author, Ne»hoſ. Deſcript. Chin. c 1. (c) Comp. Liv. I. 9. & Grote, I. 2. c. 1. C. 18. 
& Becler ad loc. See the Story of the Private Combat in Dara. I. 15. p. 1027. 


CHAP VI. 
Of the Right and Privilege of Neceſſity. 


T FIIE Caſe of Necellity is a thing in every 
Body's Moutn, and the Force of it gene- 
rally acknowledg'd in the World. Hence we 
commonly ſay, that it bath no Law, that tis 
a /uppos'd or preſumptive Exception to all Hu- 
man Ordinances and Conſtitutions ; and that 
therefore 1t gives a Right of doing man 
things, otherwiſe forbidden (a). Now whence 
this Force or Power ariſes, and how far it ex- 
tends, we ought with the more Accuracy to ex- 
amine; becauſe ſome Caſuiſts ſeem to allow it 
none or very little Efficacy as to the Morality 
of Human Actions. But before we proceed to 
this Enquiry, we may obſerve in general, that 
Juliy in his Second Book of Invention, makes 
a two-fold Neceſſiiy, the one ſimpie and abſo- 
{ute, which can by no pollible means, be re- 
liſted, alter'd, or abated; and the other Con- 
ditional or Reſpeftrve. This again he divides 
into three kinds, with regard either to Honeſty 
(6), to Safety, or to Convenience, Of which, 


he ſays the firlt is by many degrees the higheſt, 


the ſecond of next Moment and Conſideration, 
and the third very much inferior, and not able 
toſtand in Competition with the reſt. He pro- 


ceeds to give it for a Rule, that altho FoneSty 
be better than Safety, yet in ſome Caſes we may 
give the Preference to the latter; when What 
we take from Honeſty in the conſulting our pre- 
ſent Safety may be recover d and made 7 by our 
future Vertue and Integrity : When this can- 
not be done, Honeſty is abſolutely to be pre- 
fer d and embrac d. Others chuſe to ſay, that 
when the Neceſſity of Safety is prefer d to the 
Neceſſity of Honeſty, ſuch a Fact cannot be de- 
fended in a direct way, and by any Preſcription 
of Right, but leans wholly on the Excuſe 
which we allow to Human Infirmity, and on 
the Indulgence of our Mercy and Pity, But 
that Neceſſity of Convenience is ſtill much weak- 
er, and weighs very little either in the De- 
fence or the Excuſe of Actions; unleſs when 
the Cauſe comes before ſuch a Judge, as hath 
more regard to his own partial Inclination, 
than to S Suggeſtions of Wiſdom and to the 
Demands of Right. ; 
Now our Buſineis on this Subject lies chiefly 
in examining and ſtating che Nece/fity of Safe- 
4, and in conſidering what force it hath to 


exempt any Action from the Obligation of 


1 


(a) M. Sencc, 1. 4. Controv. 27. Neceſſity i: the Great Patrunage and Shelter of Human Infelicity, Calli mach. Hymn. 


in Del. Nec a Mighty Goddeſs . 


Add. Orat. Leneul. in Liv. 1. 9 c. 4. (b) To which belongs chat Say- 


ing of P!iny, I. 1. Epiſt. 12. The Brft and Higheſt Reaſon paſſerh for Neceſſity with Men. 


Com 


wy 
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Common Laws. That is, whether we may 
not ſometimes do things forbidden, and omit 
things commanded by the Laws, when we are 
(not by our own fault) caſt into ſuch Straights, 
that we cannot otherwiſe ſecure our own Pre- 
{crvation. And here it is apparent, that the 
Favour, the Right, the Leave, or whatever it 
is that in ſuch Cafes we attribute to Neceſſuy, 
doth ſpring from this ſingle Principle, that it 
is impoſſible for a Man not to apply his utmoſt 
Endeavour towards preſerving himſelf; and 
chat therefore we cannot eaſily conceive or 
ſuppoſe, ſuch an Obligation upon him, as ought 
to outweigh the Deſire of his own Safety. 

II. No Good and Pious Man can 3 
but that GOD ALMIGHTY who is the 
abſolute Maſter of our Lives, and whoſe free 
Bounty gave us the precarious Enjoyment of 
them, may impole on us fo ſevere a Law, that 
we ought rather to die, than to recede the leaſt 
degree from it. Of which kind the eus took 
their Law againſt eating Swine's Fleſh to be; 
as we find in the Hiſtory of the Maccabees. 
And their Judgment was then indeed right; 
becauſe as the Caſe ſtood with them, to eat 
that fort of Fleſh was look'd on as an open 
Denial of the True Religion. Whereas, were 
they under no ſuch hard Circumſtances, it was 
no Sin for a Man to keep himſelf from ſtarving 
by feeding on this forbidden Meat, when no 
other could be procur d. Sometimes too by 
the Authority of a Civil Soveraign, Men may 
receive ſo ſtrict and rigorous Commands, that 
they mult rather part with their Lives, than 
omit the Duty enjoin'd them. But the Obli- 
gation of Poſ/itrve Laws is not always preſum'd 
to be ſo harſh and ſevere. For in as much as 
the Authors of theſe, or of any other Rules and 
Conſtitutions in the World chiefly deſign'd by 
them to promote the Safety or Convenience of 
Mankind, we may ſuppoſe them, generally 
ſpeaking, to have had before their Eyes the 
weak Condition of Human Nature; and to have 
reflected on the Impoſſibility which every Man 
lies under, not to avoid, and to drive of, all 
things that aim at his Deſtruction. Upon this 
account then, molt Laws, eſpecially thoſe which 
we call Po/itrue, are judg'd to except the Caſes 
of Neceſſity ; that is, not to oblige, when the 
Obſervance of them muſt be attended with ſome 
Evil, deſtructive of our Nature, or exceeding 
the ordinary Patience and Conſtancy of Human 
Minds: Unleſs when this very Caſe is included 
plainly in the Injunction, either by expreſs 

mention, or becauſe the Nature of the Buſineſs 
cuts off all Exception and Reſerve. Hence it 
is clear that no ſuch Power ought to be attri- 
buted to Neceſſity, as that it ſhould give us the 
Privilege of directly violating a Law, or of 
committing a Sin; but we only preſume from 
the favourable Intention of Legiſlators, and 
from the Conſideration of the Nature of Man, 


that the Caſe of Neceffity is not comprehended 


under the General Terms of a Law. An In- 
ſtance of this our Saviour himſelf hath been 
pleas d to give us, in David's eating the 
Shewbread (a), intimating, that the Matter 
and the Reaſon of the Law which forbad 
that Action in general, could not be ſuppos'd 
to have any ſuch rigorous deſign, as that a 
Man ought rather to die with Hunger, than 
to touch the Conſecrated Food (5). 

It 1s plain then, that as to Poſitive Laws this 
Privilege of Neceſſity, is admitted and allow d: 
But tis a Point much more difficult to deter- 
mine whether the ſame Favour can take place 
in the Laws of Nature; That is, whether in 
Neceſſary Caſes we may fairly omit what is Na- 
turally commanded, or perform what is Na- 
turally forbidden. As for the firſt Queſtion, 
it appears from the Nature of Affirmative Pre- 
cepts, that whenever they oblige a Man to the 
actual exerting of ſuch a Performance as is en- 
_— they at the ſame time ſuppoſe him to 

ave Opportunity, Subject and Power of act- 
ing: But now we may fairly judge theſe Con- 
ditions to be wanting, when I cannot do a 
thing without the Lots of my Life. Since to 
throw off the Love and the Care of our ſelves, 
is juſtly rank'd amongſt impoſſible Attempts ; 
or however amongſt ſuch as ſurpaſs the com- 
mon Strength of Mens Souls. Therefore, un- 
leſs it either be expreſly and particularly pro- 
vided by the Law, or deducible from the 
Quality of the Buſineſs to be undertaken, that 
I muſt rather lay down my Life, than omit the 
Duty, all affirmative Edicts of Nature may be 
underſtood to except the Cafe of extreme Ne- 
ceſſity: Eſpecially when a Man hath not fallen 
under ſuch a Neceſſity thro' his own Neglect 
and Default. Thus I am not bound to furniſh 
an hungry Perfon with Bread, when I want it 
for my own Suſtenance (c); Or to help a Man 
that is drowning, when I cannot fave him 
without loſing my ſelf. Senecas Reſolution 
is good in both Caſes, 7 will give (ſays he (4) 
to thoſe that are in need; but ſo as not to put my 


ſelf in the ſame needy Condition I will ſuccour 


thoſe who are reaay to periſh; but ſo as not to 
expoſe my ſelf to certain Ruine. 

As for the Negative Precepts, or the Prohibi- 
tions of Natural Laws, this in the ficſt place is 
molt certain, that no Neceffity can make it al- 
lowable for us to undertake an Action directly 
diſhonouring Almighty GOD; as ſuppoſe, to 
blaſpheme or to deny him, and renounce his 
Worſhip and Service, tho' for the avoiding ot 
preſent Death. For in as much as GOD 1s 
able to inflict on a Man a much more grievons 
Evil than Vatural Death can be imagin'd to , 
be; our Reaſon doth with good Probability al- 
ſure us, that he will requite us with a much 
more noble Happineſs when we part with our 
Lives for his Sake: On the other hand it would 
be abſurd as well as impious to ſin — the 
Divine Honour for the eſcaping of a leſſer 


( a) See Mar. XII. 4. Add. Caſaubon Exercitar. ad Baron. 1. n. 9. 


7 


(b) Pallad. de R. R. I. r. c. 6, Naceſſit as Feriis 


e, Necefliry keeps no Holy-Day. (c) See 1. 1. Corinth. VIII. 13. (d) Ds Bervf. 1. 2. c 15 
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Evil, 
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Evil, than what he incurs by ſuch an Offence 
(a). Yet the unhappy Caſe of thoſe who yield 
to the Force and Violence of Tortures, 15 not 
altogether unworthy of our Pity. 

Concerning thoſe Laws which contain the 
Mutual Duties of Men, it may be firſt obſerv'd, 
that ſome of theſe Natural Precepts do _ 
pole ſome Human Deed or Inſtitution ; whach, 
as may be gather'd from its End and Purport, 
not extending to the Caſe of extreme Ne- 
cellity ; the ſame Exception may be fairly un- 
derſtood in the Law. And then we may re- 
mark farther, that a Man cannot be ſaid by 
his own Act immediately to have violated a 
Law, unleſs the Act can be rightly imputed to 
him. Now an Act may proceed from a Man 
two ways, either as he is the Principal, or as 
he is the /n/trumental Cauſe of it. And this 
Infirumental Cauſe is again of two kinds, 
either as it exerciſes no Motion but what is 
impreſs'd on it by the Principal Cauſe, and 
again{t its own Natural Inclination, if it have 
any; or, as it applies it ſelf upon its own pro- 
per and internal Impulſe to ſuch a Perform- 
ance, tho' the Influence and the Direction of 
the firſt Cauſe do likewiſe aſſiſt in the Ope- 
ration, If then a Man be according to this 
latter way In ffrumental in an Act, the Act 
may not only be imputed to the Principal Cauſe, 
but alſo to him, as his true and proper Work. 
But if he be /n5Frumental or Concurrent only 
in the former manner, the Act ſhall not be 
imputed to him, but only to the Principal 
Agent. What farther Conditions are requiſite 
to this Caſe ſhall hereafter be more largely ex. 
plain'd, 

III. Thus much being premiſed, we may go 
on to diſculs the particular Caſes, and Queſtions 
uſually diſputed on this Head. In reference 
then toa Man's felf, tho' otherwiſe he hath no 
ſuch Right and Power over his Members as to 
deſtroy, to diſtort, or to maim them at his 
Pleaſure; yet it ſhall be lawful for him to cut 
olf a Limb, that is either poſſeſs d by an In- 
curable Gangrene, or that is rendred uſeleſs 
by a Wound; in the former Caſe, to keep the 
whole Body from periſhing, or the ſound 
Parts from being infected, and in the latter, 
that the Uſe of the other Members be 
not hindred by the Clog of an unſerviceable 
and cumberſome Appendage. Whether the 
extremeſt Neceſſity doth farther give a Man 
any Right over his own Life, that is, whether 
for the eſcaping a Death of Ignominy or of 
Torture, he way lay hold on more gentle 
Means of leaving the World, we have enquir'd 
and ſtated in the preceding Chapter. We may 
proceed therefore to examine what Right Ne- 


ceſſity can give us over others. To feed on 
Man's Fleſh in the deſperate Extremity of Fa. 
mine, when no other Suſtenance can be pro- 
cur'd, is a lamentable indeed, bat not a ſinful 
Fxpedient. But as for thoſe Inſtances, when in 
Diſtreſs and Want of all Proviſions, Men have 
been kill'd to preſerve their Fellows, either 
by Compulſion and againſt their Conlent, or 
elle by the Determination of Lot, the Deciſion 
of them is a Point of ſome Difficulty and Un. 
certainty. In as much as whatever the Law 

ainſt Murther ſuggeſts on one ſide, the 


Sharpneſsof Hunger pleads as loud on the other, 


and the Belly that Advocate without Ears: 
Eſpecially conſidering that unleſs this anhappy 
Means was made uſe of, the whole Compan 

muſt have inevitably periſh'd (5) (1). To this 
purpoſe we have a Story of Seven Eugliſb men, 
who being toſs'd in the Main Ocean without 
Meat or Drink, kill'd one of their Number, on 
whom the Lot fell, and who had the Courage 
not to be diffatisfied, aſſwaging in ſome mae. 
ſure with his Body, their intolerable and 
almoſt famiſh'd Condition: Whom when they 
at laſt came to Shore, che Judges abſolv'd of the 
Crime of Murther. Ziegler upon Grotins (c), 
gIVINg _— is of Opinion, that zhc 

en were all guilty of a great Sin, for conſpiri 

ag ain ſi the 2 — — 4 the 8 — jy 
it ſhould ſo happen) every one again his own; 
thus regarding Bodily Peril, more than the Dan. 
ger of their Souls. That no one ought 10 have ſet 
ſo little a Value on his Life, as 1 boſe it for ſatis. 
fying the Hunger of the ret: And that the reſt 
ought not to have been ſo cruel to their Fellow, 
in Compliment to their own Stomachs. But to 
this it might be anſwer'd, that tis too harſh 
and rigorous a Cenſure, to ſay that thoſe Men 
conſpire againſt the Life of another, who agree 
to take the Chance of dying one of them, for 
preſerving the Lives of all the reſt (4). And 
conſequently * could put their Souls into 
no Danger by this Unfortunate Reſolution. 
Nor is the Charge of andervaluimpg their Lives 
any better grounded; ſince he only can fall 
under this Imputation who throws himſel! a- 
way without Neceſſity. Nor, in the third 
Place, doth there lie any Objection of Cruelty, 
when the Perſon dying for the Safety of his 
Companions, receives the Inſtrumentof Death 
with leſs Grief and Reluctancy than the others 
apply it. There is another Cafe worth ex- 
amining; ſuppoſe in a Shipwrack more Met 
leap into the little Boat than it 1s able to carry, 
and the Boat belongs to no one by a more pe- 
cular Right than to the reſt; whether they 
may not fairly draw Lots who ſhall be caſt 
over-board; and whether if any one refuſe thus 


- — — —— — 


(a) Carey did. in Antholog. 
H £2 xz; 
Ardedav ivoifing NN ates. 


(b) Homer Odyſſ. 8. Ou 3 n gn, &c. 


(1) This is one of thoſe Caſes in which a Man ought to dye rather than commit the Fact, it being direct 
(e AdGro.1. 2. c. 1. from Nich Tylp/iws Ole M. A. . u 


5 


contrary to the Laws both of God and Nature. 
(d) See Jonah, I. 7, &c 


Coed Men, whatever Scenes of Fate they ſee, 
Shall ne er be Loſers by their Piety, 


The Belly, like a Bold Petitioner, 
Breaks rudely in, and forceth you to hear. 
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to take his chance, he may not be thrown out 
without farther Deliberation, as one that ſeeks 
the Deſtruction of the whole Company. But 
thele Caſes being ſuch as very rarely fall out, 
we chuſe at preſent to ſuſpend our Politive 
Judgment concerning them. 

IV. This may more frequently happen, that 


two Perſons being under 1mminent vcr of of 


their Lives, both muſt unavoidably periſh, un- 
leſs one of them for his own Deliverance, 
haſtens , by ſome AR the Fate of the other, 
which would however have ſoon arriv'd. Or, 
that upon Neceſſity we may bring on another 


indirectly the Danger of Death, or of ſome 


grievous Hurt; not deſigning to harm him, 
but only to exercile ſuch an Act, as may = 
bably prove miſchievous to him; at the ſame 
time deliring any other way to get rid of our 
Neceſſity and Streights, and endeavouring as 
tar as lies in our Fower to make the Damage 
fall light on the ſuffering Party. Now this 
kind of Hurt, as we judge 1t not to cauſe any 
Sin in the Giver, ſo we think the Receiver 
ought to look on it as purely an Accidental 
Evil, upon account of which he has no reaſon 
io be angry at the Author. Let us conſider 
an Inſtance or two of both Caſes. If I, bein 
a skilful Swimmer, fall into deep Waters wit 
another utterly ignorant of that Art, and he, 
as the uſual way 1s, clings faſt about me, who 
am not able to drag out both Burthens; who 
will blame me for uling all my Strength to get 
rid of him, and fo to prevent my own Death, 
tho' perhaps I could, with hard ſhift, have 
held him ſome few Minutes above Water ? So 
in a Wreck, if I have taken Poſſeſſion of a 
Plank which will not hold two, and another, 
ſwimming towards me, ſhall endeavour to throw 
himſelf upon it, to the Deſtruction of us both; 
there ſeems to be no reaſon why I ſhould not 
apply the utmoſt Violence in keeping him off. 
And thus likewiſe if two Men are purſued hard 
by an Enemy bringing Death in his hand, if 
both cannot he ſaved, one of them may, for 
bis own Security , either by breaking down a 
Bridge, or ſhutting a Gate after him, leave 
the other in imminent Danger of being kill'd. 


This kind of Neceſſity often happens in War; 
where 'tis a Rule, that at any time ſome few 
are to be left in Diſtreſs, for ſecuring the Main 
Body (a). Yet Darius in Quintus Curtius (b), 
when things were not brought to deſperate 
Extremity, bravely refus'd to break down the 
Bridge of the River Zycaxs which he had paſa d 
with ſome part of an Army in a Retreat; ma- 
king this Generous Declaration, that he had 
rat ive a Paſſage to thoſe that purſu'd, than 
take it from thoſe that fled. ' 

An Inſtance of the other Caſe which we 
mention'd in General, may be this: Suppoſe a 
Perſon of more Strength than my ſelf, tollows 
me cloſe with Intention to kill me, and I meer 
one in a narrow Paſſage thro' which I mult 
take my Flight, if upon my Requeſt he will 
not get out of the way, or if he has not time 
or room to ſtand off, I may throw him down 
and run over him, tho' the Fall in Probability 
will be very grievous and hurtful to him : Un- 
leſs he be ſuch an one, as, by Virtue of ſome 
peculiar Obligation, I am bound at any time to 
ſerve voluntarily with my own Danger. And 
if the Perſon who thus ſtops my Flight be not 
able to look to himſelf upon my calling to him, 
as ſuppoſe a Lame Man or a Child, I ſhall cer- 
tainly deſerve Excuſe, if I attempt to leap 
over him (either being on Horſe-back or a-foot) 
rather than fall into my Enemies hands by m 
Delay. As for that other Example, whe 
ſome give, it plainly appears not to be without 
Fault. The Caſe is this, a Capiain firing from 
a Battle, and bemg cloſely follow'd by the Enemy, 
one of bit Men bappening to be got juſt before him 
in the Crowd, he runs bim thro', to get off with 
the more Expedition. Now here the Captain 
was ſtrong enough to have made his way only 
by puſhing down the Fellow that ſtop'd him, 
and therefore ought not to have us d fo violent 
Means. Let if in getting by him, he had un- 
deſignedly hurt him with his Arms, the Miſ- 
chance would have been very pardonable. 
But in caſe a Man either out of a Frolickſome, 
or a Cruel and Barbarous Humour, {tops me 
on purpoſe, and refuſes to make room for me 
to eſcape, I may preſently uſe him as an Ene- 


(a) Arri an. de Expedit. Alexand. I. 6. It was neceſſary to ſet aſide the Care of ſingle Perſons, in Proſecution of the Com- 


mon Safety, Virgil. En. IX. 
PANDARUS ut fuſo germanum corpore cernit, 
Er quo fit fortuna loco, qui caſus agat res; 
Portam wi multa converſe cardine torquet, 
Obnixus latis humeris: multoſq; ſuorum, 
Menibus excluſos, duro in certamine linquit. 


And again, I. XI. after the Defeat of the Latin Horſe, 
— ͤ — Pars claudere port as, 

Nec Sociis aperire viam, nec mænibus audent 

Accipere orantes. 


When Pandarus beheld his Brother kill'd, 
The Town with Fear and wild Confuſion fill'd. 
He turns the Hinges of the heavy Gate, 
With both his hands, & adds his Shoulders to the Weight 
Some happier Friends within the Walls incloſed; 
The reſt Bus out to certain Death expos d 
Mr. Dryden 
Then in a Fright, the Folding Gates they cloſe, 
Bur leave their Friends ex with their Foes. 
Mr. Dryden. 


Comp. Livy, I. 26. 15. Where the Thurini made a wicked and treacherous uſe of this Pretence. Horus (1. 2. c. 18. 
lays of the Numantines, At length they entred into 4 Reſolution of Flight : But this their Wives prevented, by cutting in 
preces the Harne(s of their Horſes ;; committing a Baſe Cruelty through an Extremity of Lowe. Tacitus (Ann. 14 ) cenſures 
it as the Effect of ill Condu or of Treachery, that when the Remans were beſieg d in Camolodunum, non motis ſenibu; 
& faminis juventus ſola reſtiterit ; the Young and Able Men did not throw ont the Women, and Perſons uſeleſi through Age, 
and jo clearing the Place, make it more capable of Defence. (Add. Livy, I. 5. c. 40.) On the contrary he tells us in 

fame Story, that Suctomus reſolv'd to hazard the Loſs of one Town, for the Security of the whole Province; And therefore he 
would not be mov'd by the Cries and Intreaties of thoſe who begg'd him to ſtay and protect them: But ziving the Sign for 
Marching, he receiv'd all into his Troops that were willing and able to follow bim; and as for thoſe whom either the Weakneſs 


of their Sex, or the Burt hen of their Age hinared from ſtirr ing, 


they * left ta the Mercy of the Barbarian: 
2 


WY; 


(b) L. 4+ c. 16. 


a — _ oo. 
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my, and thruſt him down by any means I can, 
how much ſoever he is like to ſuffer by the 
Bruiſe (a). To conclude this Point, as the 
declining Death any way, admits of much 
Favour and Excule, fo if the Danger offer'd 
be no more than a Maiming or a Grievous 
Wound, and we fly from it with the Hurt of 
thoſe that chance to ſtop us, the Fact will bear 
much the ſameApology or Detence. For he who 
offers ſuch a Violence, may be reſiſted as much 
as if he directly attempred to murther us; 
and when we are compell'd to contult our 
Safety by Flight, the Conſternation we mult 
needs lie under, vindicates our Innocence, 
as to any ſudden and unlortunate Accident, 
that we chance to treſpals in. 

V. Let us enquire in the next place, whe- 
ther the Necellity of preſerving our Life, can 
give us any Right over other Men's Goods; 
lo as to make 1t allowable for vs to ſeize on 
them tor our Relief, either ſceretly or by open 
Force againſt the Owner's Conſent. For the 
more clear and ſolid Determination of which 
Point, we think it neccflary to hint in ſhort 
on the Cauſes upon which Diſtinct Proprieties 
were firſt introduc'd in the World; deſigning 
to examine them more at large in their proper 
place (1). Now the main Reaſons on which 
Preprieties are founded, we take to be theſe 
two, that the Feuds and Quarrels might be 
appeas'd which aroſe in the Primitive Com- 
1:41 of things, and that Men might be put 
under a kind of Neceflity of being Induſtrious, 
every one being to get his maintenance by his 
own Application and Labour. This Diviſion 
;herefore of Goods was not made, that ever 
”<rion ſhould lit idly brooding over the Share 

| Wealth he had got, without aſſiſting or 
ierving his Fellows (2); but that any one 
might cilpole of his things how he pleas'd, 
ande 1: he thought fit to communicate them to 
erners, he might at leaſt be thus turniſh'd with 
n Opportunity of laying Obligations on the 
relt of Mankind. Hence when Proprieties 
were once eltabliſh'd, Men obtain'd a Power, 
not only of Exerciſing Commerce to their 
mutual Advantage and Gain, but likewiſe of 
4:ſpenſing more largely in the Works of Hu- 
mauity and Benehcence; whence their Dili- 
c2nce had procur'd them a greater Share of 
Gonds than others: Whereas before, when 
all things lay in common, Men could lend one 
+nother no Aſſiſtance but what was ſupplied 
ty their Corporal Ability, and could be Cha- 
able of nothing but of their Hrength (b). 
Farther, fuch is the Force of Propriezy, that 
the 7::prietor hath a Right of delivering his 
Goods with his own hands; even ſuch as he 
is ablig d to give to others. Whence it fol- 
lows, that when one Man has any thing 
owing from another, he is not preſently to 


ſeize on it at a venture, but ought to apply 
himſelf to the Owner, deliring to receive it 
from his Diſpoſal. Yet in caſe the other 
Party refuſe thus to make good his Obligation 
the Power and Privilege of Proprzety doth not 
reach ſo far as that the things ray not be 
taken away without the Owner's Conſent, 
either by the Authority of the Magiltrate jn 
Civil Communities, or in a State of Nature, 
by Violence and Hoſtile Force. And though 
in regard to bare Natural Rijzht, for a Man 
to relieve another in Extremity with his 
Goods, for which he himſelf hath not fo much 
Occaſion, be a Duty obliging only Iinmper feciſ/, 
and not in the manner of a Debt, ſince ir 
ariſes wholly from the Vertue of Humaniy; 
Yet there ſeems to be no Reaſon why by the 
additional Force of a Civil Ordinance, it may 
not be turn'd into a ſtrict and perfect Obliga. 
tion. And this Slaes oblerves to have been 
done among the Jews: Who, upon a Man's 


retuſing to give fuch Alms as was proper for | 


him, could force him to it by an Action at Law, 
'Tis no Wonder therefore, that they ſhould 
forbid their Poor oa any account to ſeize 
on the Goods of others, enjoining them to 
to take only what Private Perſons, or the 
Publick Officers or Stewards of Alms ſhould 
give them on their Petition. Whence the 
{tealing of what was another's, though upon 
extreme Neceſſity, paſs d in that State for Theſt 
or Rapine. But now ſuppoſing under another 
Government the like good Provifion is not 
made for Perſons in Want, ſuppoſing likewiſe 
that the covetous Temper of Men of Subſtance 
cannot be prevail'd on to give Relief, and that 
the Needy Creature is not able, either by his 
Work or Service, or by making Sale of any thing 
that he poſſeſſes, to aſſiſt his preſent Necefny, 
muſt he therefore periſh with Famine ?. Or 
can any Human Inſtitution bind me with ſuch 
a force, that in caſe another Man negle&s his 
Duty towards me, I mult rather die, than re- 
cede a little from the ordinary and the regular 
way of Acting? We conceive therefore that 
ſuch a Perſon doth not contract the Guilt of 
Theft, who happening, not through his own 
Fault, to be in extreme want, either of ne- 
ceſſary Food, or of Cloaths to preſerve him 
from the Violence of Weather, and cannot 
obtain them from the voluntary Gift of the 
Rich, either by urgent Intreaties, or by offer- 
ing ſomewhat equivalent in Price, or by en- 
gaging to work it cut, ſhall either forcibly or 
privily relieve himſelt out of their Abundance; 
eſpecially if he do it with full Intention to 
pay the Value of them, whenever his better 
Fortune gives him Ability. Some Men deny 
that ſuch a Caſe of Neri, as we ſpeak of, 
can poſſibly happen. But what if a Man ſhould 
wander in a Foreign Land, Unknown, Friend- 


1 


(a) Comp. Lactant Inſtitut 5 c. 17. which ſome have vainly oppos'd to the Opinion here deliv ed. 
(1) Lib. 4. c. 4 (2} Aut quis Drvitiis ſoli incuburre repertis, 


Nor partem poſuert ſuit, &e. Virg. n VI. Gro, 617. 


(b) See EY IV. 28. 


— 


wy 


aa a r 19 


1 8 NF 


Cuae. VI. Of the Right and Privilege of Neceſ{/ity. 165 


ſels and in Want, ſpoil'd of all he had by 
<hipwrack or by Robbers, or having loſt by 
ſome Caſualty whatever he was worth in his 
own Country; ſhould none be found willing 
eicher to relieve his Diſtreſs, or to hire his 
&rvice, and ſhould they rather (as it com- 
monly happens, ) feeing him in a Good Garb, 
ſuſpect him to beg without Reaſon, mult the 
Poor Creature ſtarve in this miſerable Con- 
dition? It may be objected indeed, that in 
Proverbs VI. 3o, 31. he is call'd a Thief, and 
monounced obnoxious to the Penalty of Theft, 
cho ſteals only to ſatisfie his Hunger. But who- 
ever cloſely views and conſiders that Text will 
find, that the Thief there cenſur'd is neither 
in \nch extreme AMeceſſiiy, as we are now ſup- 
poling, nor ſeems to have fallen into his needy 
Condition merely by ill Fortune without his 
own [dleneſs or Default. For the Context im- 
pics, that he had a Houſe and Goods, ſufficient 
to make Se ven- fold Reſtitution ; which he 
might have either fold or pawn'd; a Chapman 
or Creditor being eaſily to be met with in 
times of Plenty and of Peace. For we have 
no Grounds to think that the Fact there men- 
tion d is ſuppos' d to be committed, either in 
the time of War, or upon account of the ex- 
traordinary Price of Proviſions. Beſides, this 
Thief was faulty on another Account: For it 
he had not wherewithal to maintain himſelf, 
the Laws oblig'd him to ſell himſelf for a 
Slave (a). 

VI. Grotzus (b) propoſes another way of 
ſolving the Difficulty under our preſent De- 
bate. He fays, that the firſt Introducers of 
diſtinct Propreeties, muſt be underſtood to 
have done it with this Exception and Limi- 
tation, that the Right of this Propriety ex- 
cluding others from the Uſe of every Man's 
proper Goods ought then to expire and to 
give place, when another cannot poſlibly 
without making uſe of them, be ſuſtain'd or 
preſervd: And conſequently, that in ſuch a 
Caſe of Neceſſuy, a thing poſſeſs d in peculiar, 
when another Man's Life cannot be ſav'd 
without it, is turn'd again into Common. Or, 
what amounts to the ſame Purpoſe, that when 
Men Originally inſtituted ſeparate Proprieties, 
they agreed by Mutual Covenant, to forbear 
uling the particular Goods of each other, any 
larther than the Owner ſhould give leave : 
Yet fo as to make it allowable in extreme Ne- 
cellity, for a Man to ſeize on any thing abſo- 
lutely requiſite for his Preſervation, as if it 
till lay in its primitive Indifference and Com- 
munity. For ſince in Hritten Laws, that 
Interpretation is to be follow'd which recedes 
the leaſt from Natural Equity, he preſumes 
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this will hold more ſtrongly in regard to 
Cuſtoms, which obtain only by Tacit Agree- 
ment. And ſurely it muſt be in the higheſt 
Degree Epuitable, that a Man be permnted 
to ſave his Life, by uſing any thing at hand, 
when all other Means fail him. 

But this Expoſition lies open to ſeveral Ex- 
ceptions and Difficulties. For if Neceſſity 
gives a Man a Right of ſeizing on the Goods 
of others as if they lay in common, what 
hinders but that, if he have ſufficient Strength, 
he may take them from the Owners, when 
they themſelves are at the {ame time pinch'd 
with the like Neceſſity ? Yet this Grotzms doth 
by no means allow. Again, Corn requires 
Reſtitution to be made in thete Cafes : But 
I am obligd to no ſuch Duty, when | take a 
thing by Virtue of my X. Beſides he for- 
got to mention how ditferent the Caſe is, 
when a Man falls under {uch Neceſſity by his 
own Sloth or Negligence, and when 1t comes 
on him without his Fault. Which Diſtinction 
being omitted, a Right ſeems to be given to 
idle Knaves whole Vices have brought them 
into Want, to ſeize forcibly for their own 
Uſe the Fruits of other Men's honeſt Labours; 
and ſo continuing their Poverty and their 
Lazineſs together, to put a Necellity on In- 
duſtr1ous Perſons, of feeding ſuch uſeleſs Bel- 
lies lor Nothing. But all wiſe Men, as the 
allow ſuch as are innocently Milerable to de- 
ſerve Aſſiſtance and Relief; fo they adviſe us 
to pack off Mendicant Drones and Lubbards, 
with the old Anſwer that the Ant gave the 


Graſhopper in the Fable (c). Since then it 


is law ful for every Proprietor to diſtinguiſh 
between ſuch as are Indigent out of Mis for- 
tune, and ſuch as are reducd to the fame 
Condition by their own Demerit and Neglect; 
'tis plain, chat he has ſuch a Right over his 
own Goods, as ſhall in ſome mealure prevail 
even againſt a Perſon in extreme Necellity : 
So far at lealt as that he ſhall have the Privi- 
lege of judging, whether the Man be an Ob- 
ject worthy of his Relief or not; that it may 
be in his Power to oblige and win a neceſſitous 
Perſon by his ſeaſonable Succours : For no- 
thing raiſes the Value of a Kindneſs ſo much 
as 1ts being done for the Removal of an ex- 
treme Diſtreſs. But all this Merit and Obli— 
gation is cut off, when we give another, only 
what he might otherwiſe, as his own Right 
and Due, violently take from us. 

We think therefore, that this Point of Diſ- 
pute will be more clearly determin'd by the 
Principles and the Method which we have 
laid down: That is, by faying in ſhort, that 
the Wealthy Perſon is bound to relieve him 


(a) See Levis. XXV. 39. Selden 1.6. c. 7. Nothing can be drawn to the contrary from Prov XXX 7. Other 
uthors give this Example of Extreme Neceſſity A Man being in an unkuywn Country, 15 attack'a b) 124 4%) uſt Aſſai- 
wr, and cannot otherwiſe ſave himſelf than by ſpeedy Flight. He finds ready at hand, a Horſe belonging tv [ame Perion e 
Country, but which he ſees no means of reſtoring, as well becanſe he is Ignorant of ts, Owner, as beeanje he may be ob- 
54 to vide far to eſcape the Danger, (b) L. 2. c. 2. £.6. (e) And thus in Pl, (Aporhegm } when a 


Captain of Coalting Rob 


bers, made an Inroad into the Territories of Lacædemen, and being taken, ur gdin his 


own Defence, That he was neither able of himſelf to pay his Companions, nor could prevail with choſe that 


had Money 


ney, to ſupply him; and therefore he ventur'd to take it by Force. Clcomenes call'd this Proceeding 
NrnuG mime, A voy Compendious Wickedneſs, Add. Pandulf. Collenut rer. N-apo!d't. IU 5. p. 371 
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who [nnocently wants, by an 1 Obli- 
gation ; to the performing of which though 
regularly no Man ought to be compell'd by 
Violence, yet the force of extreme Neceſfuty 
is ſo great, as to make theſe things recoverable 
by the ſame means as thoſe which are truly 
and rightfully due That is, by making Com- 
plaint to the Magiſtrate, or when the Urgency 
of the Diſtreſs cannot allow time for ſuch an 
Expedient, then by ſeizing what is ready at 
hand, either in a ſecret or in an open manner. 
Now the chief reaſon 2 we affirm thoſe 
things which proceed purely from the Virtue 
of Humanity to be owing only by an /mper feet 
Right, is that Men may be allow'd both an 
occafion of ſhowing their voluntary Propen- 
fion to the Diſcharge of their Duty, and like- 
wile of endearing others to them by their vo- 
luntary Benefits. But now if a Man ſhould de- 
ipiſe theſe Conſiderations, muſt a poor ne- 
cellitous Creature be famiſh'd, becauſe he can- 
not prevail on the Unmerciful Miſer? Cer- 
tainly ſuch an inflexible Churl ought rather 
to be depriv'd of his Gift and of his Merit 
together; ſince he had not Heart enough to 
venture on an Act of common Humanity. 
From what has been hitherto offer'd, it is 
ealy to gather the Reaſonableneſs of thoſe Ex- 
ceptions which Crotius ſubjoins to his and our 
main Aſſertion. For ſince nothing but in- 
evitable Neceſſity can juſtify the taking b 
force what is owing only upon an /mperfe 
Obligation, in the firſt place it is clear, that 
all tairer Courſes are firſt to be tried, as com- 
plaining to the Magiſtrate, begging and intreat- 
10g, promiſing Reſtitution if we are ever able, 
or offering to diſcharge the Debt by equivalent 
Labour and Service. Secondly, this Licence 
can by no means take place, when the Owner 
of the thing which we want, lies under as 
great a Neceſſay as we our ſelves: On the con- 
trary, we ſuppoſe the Owner to abound. This 
Caution or Exception may be extended farther, 
and we may fay, that a diſtreſs'd Perſon can- 
not fairly take a thing from the Owner with- 
out his Conſent, if it be only manifeſt that 
upon the Loſs of that thing the Owner will 
hereafter fall into the like indigent Condition. 
For in theſe Caſes, tis fit Charity ſhould begin 
at home. That Rule of Civil Law which 
G:otrus applies to the preſent Buſineſs, that 
1when the Conſiderations on both ſides are equal, 
the Caſe of the preſent Occupant, is to be pre- 
fer d; doth not ſeem ſo exactly to hit the 
Purpoſe. For that Maxim only imports, that 
{udgment ought to be given for the Peſſeſſor, 
whilſt the Claimant's Title and his are alike 
diſputable. But in the Matter before us, the 
Poſſeſſor's Right and Title are granted, and 
the only Queſtion is, whether I am obligd 
by the bare Law of Humanity, to periſh m 
ſelf for the ſake of preſerving another: whic 


is a Paradox that no Man will pretend to main. 
tain. The other Sentence which Crotius ap. 


plies, out of Curtius (a), is much more pro- 


per and more agreeable to the Point; Qſelior 
eft cauſa ſuum non tradentis, quam poſcentis 
alienum. He who refuſes to delrver what is his 
own , has a fairer Cauſe than he who demang; 
what is another Man g. 

Thirdly, we lay it down as an indiſpenſable 
Condition, that Reftitution 1s to be made if 
poſſible; eſpecially, if the thing taken were of 
great Value, and ſuch as the Owner could not 
well part with without ſome Conſideration. 
But it the thing were ſmall and 1aconliderable 
and the Loſs ſo light that the Owner's For- 
tune could not feel it, twill be ſufficient when 
opportunity ſerves, to ſhow that we ſhould not 
have been wanting in Gratitude, if his Greedj. 
neſs would have given us leave to be obliged 
to him. As for Grozzas's requiring Reſtitution, 
it ſeems not to ſuit with his Hypotheſis. For 
if upon a Caſe of Neceſſity the Right of Pram. 
true Communion returns, ſo as to give a Man a 
juſt Title to the Goods of others, then Reſtity. 
tion can on no account be deſir'd or demanded, 
But ſince this is neceſſarily to be made, it ap. 
pears that the Right of the Owner doth not 
expire thro the Neceſſity of the Petitioner; 
bur that he ought voluntarily to have given 
Relief, either gratis, or upon Receipt ot the 
Price of the thing or any other Compenſation, 
Which Duty when he neglects to perform, 
then indeed the Neceſſity of the Diſtreſs d Per. 
ſon gives him a right of taking the thing by 
Force, but {till with the ſame Zarihen, or un- 
der the ſame Condition which the Owner 
might have 1mpos'd on him; that is, either to 
retund the Value hereafter, or at leaſt to make 
a grateful Acknowledgment of the Benefit. 

VII. If we look on other Authors, we ſhall 
find them much divided about this difficult 
Point. The fourth Chapter of the fifth Book 
of the Decretals (b), enjoining Penance to 
Thieves who ſteal out of Neceſſuy, is by the 
Gloſs expounded of little and indifferent Ne. 
cellity, not of ſuch as is Extreme and In- 
ſupportable. Covar ruvias (c) delivers his 
2 almoſt to the ſame purpoſe as Grotius. 
The Reaſon (lays he) why a Man in extreme 
Neceſfuty may without incurring the Guilt of 
Theft or Rapine, forcibly take Goods of others 

for his preſent Relief ; is, becauſe this Condition 
renders all things Common. For it is the Ordi- 
nance and Iuſtitulion of Nature it ſelf, that [n- 
ferior things ſhould be deſignd and directed to 


ſerve the Neceſſuties of Men. Wherefore the 


Diuiſion of Goods afterwards iniroduc'd into 
the World, doth not derogate from that Precept 
of Natural Reaſon, which ſuggeſts that the ex- 
treme Wants of Mankind may be in any manner 
remov d by the uſe of Temporal Poſſeſſwns (d). 
Pereſius (e), arguing on the ſame fide, alledges, 


(2) L. 7. c. 1. (b) Cap. f quis X. de furtis. 


of the Natid which you lock up. 


(c)P.2.C. 1. n. 3. | 
Sr. Ambroſe from Gratian, Decret. c. Sicut. hi. diſt. 47. It 11the Bread of rhe Hungry which you detain ; 1t i; the Raiment 
(e) Ad Tir, Cod, ds furtis, . 3. 


(d) There is alledg'd 2 Paſſage of 


that 
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chat in this Caſe a Man is compell'd to the 
Action by a Force which he can't reſiſt; and 
then, that the Owner's Conſent may be pre. 
ſum d on, becauſe Humanity obliges him to 
luccour thoſe who are in Diſtreſs. Beſides, 
he obſerves, that the Neceſſitous Perſon doth 
not properly take the Goods which were ano- 
ther Man's, but which lay in common : And 
et that he 1s bound, when he has obtain'd 
Deliverance from his Want, to make fair Re- 
ititution. Anton. Matthens (a) is of Opinion, 
that a Diſtinction ſhould be made in this caſe 
bewern the Crime and the Puniſhment ; the 
Crime of Theft, he ſays, is not taken off even 
by extreme Penury, but he would have the 
Puniſhment either wholly remitted, or con- 
liderably mitigated and abated. Now that the 
Crime of Theft is committed even under theſe 
Circumſtances he endeavours to prove from 
the Definition of Theft in the Civil Law, 
which he makes to reach this Action. Theft, 
the Emperour Justinian tells us, is a fraudulent 
ſeizing on the Goods of others, for the ſake of 
making a Cain of them. But we may fairly 
plead (in Oppoſition to Matthens,) that nei- 
cher of theſe Imputations can fall on the Fact 
which we defend. For how can this be term'd 
a fraudulent ſeizing on another Man's Goods, 
when both the Owner lay under an imperfect 
Obligation of giving the thing defir'd, and 
the other Perſon had a Rijghr, by Virtue of 
his preſent Condition to poſſeſs himſelf of it, 
by the molt convenient means he could ? Nor 
can he well be ſaid to take a thing of another 
Man's for the ſake of making a Gain of it, who 
deligns it purely for the Relief of his extreme 
Diltreſs, with full Wiſhes and Reſolutions to 
reſtore or to repay it as ſoon as poſſible. That 
part of his Argument is meer Bravado, where 
he tells us, that no Violence can compel a 
Wiſe and a Good Man to defile himſelf wil- 
tully with any uncomely Action: And that 
in theſe Cales, every one ſhould, as Tully (b) 
adviſes, rather patientiy endure his own [ncon- 
venience, than treſpaſs on the Conveniencies of 
others. Now beſides that, tis an eaſy matter 
to talk Philoſophically, whilſt we do not our 
lelves feel the Haraſbip any farther than in 
Speculation (c); the Fact under Debate can, 
according to our way of determining it, in- 
clude no other Turpitude or Indecency than 
luch as Perſons of Breeding and Quality are 
guilty of, when the Severity of Famine com- 
pels them to feed on the baſeſt and molt filth 
Meats. And then the Rule about Conveniencies 
and Inconveniencies is beſide the Queſtion, 
which only ſuppoſes ſome little Matter to be 
taken from a wealthy Perſon, who doth not 
lee] the Loſs, to keep another from periſhing 
by the Extremities of Hunger or of Weather. 
The ſame Author obſerves on the Lex Rhodia 
de jactu, that tho for the Publick Benefit, in 


Fr. 


a time of Scarcity, every Man is oblig'd to 
bring what Corn he has by him into the Com- 
mon Market, yet People are not hereupon im- 
power'd to carry off what they pleaſe, 23 
they are in want, and others abound; but the 
whole Bulineſs is to be left to the Care and 
to the Directions of the Magiſtrate. But muſt 
the Poor therefore be content to ſtarve, when 
the Magiſtrates neglect to make due Proviſion 
for their Suſtenance ? 

As to what ſome urge, that there doth not 
appear any Diſpenſation of the Law in this 
matter, tis an Objection that may be eaſily 
ſpar d. For ſufficient Reaſons have been given 
why we may well preſume, that the Law 
which forbids Thef? is not to be extended to 
the preſent Caſe. 

VIII. Laſtly, the Danger or Neceſſity of 
our own Goods, ſeems to allow us the Privi- 
lege of deſtroying or of invading thoſe which 
belong to other Men. Yet with theſe Pro- 
viſo's, that the Danger did not happen thro' 
our Fault; that we cannot find a more conve- 
nient way of removing it; that we do not 
ruine a more valuable Thing of our Neigh- 
bour's, for ſaving one of our own, inferiour 
in Price and Conſideration; that, in caſe 
the other thing had not been loſt but f or 
our ſake, we pay the Price of it; and laſtly, 
that if what or or to our Neighbour muſt 
have otherwiſe been deſtroy'd together with 
ours, if we had not preſerv'd the latter by 


making away with the former, that then we 


conſent to bear a part in-the Damage. On 
this Foundation 1s grounded the Equity of the 
Rhodian Law de jattu, by which it was pro- 
vided, that if for the lightening of a Ship the 


- Men were compell'd to throw any Goods overboard, 


the Loſs ſhould be made up by general Contribu 
tion, ſince it happeu'd upon account of the general 
Safety (d). Thus too if my Vellel be driven 
upon the Cables, or the Nets belonging to 
another, I have Liberty to cut them in Pieces, 
if I cannot otherwiſe get clear. And if my 
own Neglect did not bring me into that 
Trouble, I am to anſwer bur for halt the Colt. 
Thus in a Fire, I may pull down my Neigh- 
bour's Houſe for the ny of mine; if I 
am willing to make good all that he ſuffers by 
the Miſchief. For tho' in one of the Aman 
Conſtitutions (e), it is determin'd, that in 
Caſe the Fire had AQually reach'd to the 
Houſe that was pull'd down, the Perſon who 
procur'd it, ſhall not be Reſponſible ; yet the 
common Opinion inclines more to Equity (J), 
which aſſerts, that upon ſuch Demoliſhment 
of one Houſe for the Security of many, the 
1 ſhall be repair'd by thoſe Ne ighbour- 
ing Inhabitants, who thus eſcap'd the Danger; 
though the Houſe which ret in this manner 
ruine, hath not been touch'd by the Flames. 
For it would be indeed unreaſonably hard, 


(a) Ad 1.47. D. tit. 1. ſ. 79. Cb) Offc. I. 3. (e) Vid. Oppian, Halieut. I. 3. v. 197. (d) Vid. tor. ita! 


together with the Commentators on that, and on the Naval Laws. 


(f) Add. I. 49. 1. D. 2d. L. Aguil. 


(e) L. 7. f. D. quad vi aut clam. 
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that when I have ſav'd my own Concerns by 
deſtroying thoſe of another Man, the whole 
Loſs ſhould be thrown upon him, whilſt the 
whole Advantage lights on me. From the fame 
Rules and Principles the Roman Lawyers de- 
duce moſt of their Doctrine concerning that 
kind of Damage which they call Damnum 
Infectum (1). Thus, for Example, if my 
next Neighbour has à Ruinous Houſe, very 
likely to tumble to the Prejudice of my Effects, 
he ſhall be oblig'd to give me Security for 
anſwering all Damages that I ſuſtain; and if 
he refuſe this Condition, upon applying my 
ſelf to the Prætor, I obtain an Edict impower- 
ing me to enter the Ruinous Place. On the 
ſame account they aſſert, that in caſe a Man 
has a Field ſurrounded in ſuch a manner on 
all ſides, by the Lands of others, that he can- 
not get to it without ſeemingly committing 
a Treſpaſs ; the Borderers ſhall be compell'd 
by the Judge, to grant him Paſſage, at lealt 
upon the offering of a reaſonable Conſidera- 
tion. 

Grotins (a) makes this farther Deduction 
from the Doctrines we have been now laying 
down, that it is lawful for him who wages a 
ut War, to polleſs himſelf of a Place ſeated 


in a Country that 1s at Peace with him; if 


there be certain (and not only 1maginary ) 
Danger, that the Enemy will otherwiſe ſur- 
prize 1t, and from thence annoy him with 
irreparable Miſchief : Provided he take no- 
thing but what is neceſſary to his own Secu- 
rity, as the bare Cuſtody of the Place, leaving 
both the Juriſdiction and the Profits to the 
right Owner; and fully purpoſing to reſtore 
the Cu/tody too, fo ſoon as the Neceſſity that 
brought him thither ſhall ceaſe. To theſe 


Conditions it ſhould be added, that the Lord of 


the Place is firſt to have frequent notice given 
him, and to be dehir'd that he would himſelf 
ſecure and defend the Place, upon a Promiſe 


from the other Prince to defray the Charges 
or that he would demoliſh and render it un. 
tenable, if he thinks that the moſt proper 
Method. And another equitable Caution is 
that in caſe the new Poſſeſſor has expended 
any Sum in raiſing Vor“ and Fortifications 
the 3 Lord is not oblig'd to refund, un- 
leſs he intended to have built the ſame De. 
fences himſelf; in as much as the other did 
not make it his Aim purely to improve the 
Place, but chiefly to ſecure his own Terri. 
tories. Hæcler in his Notes on this Paſſage 
of Grotzus well obſerves, that it is apparent 
{rom the uſage of all Ages and of all Nations, 
that no one thinks himſelf oblig'd to allow 
another thus to ſeize on any Fort or Place 
of his, if he be able to hinder his Attempt. 
And that therefore if the other do actually 
take Poſſeſſion, the Fact is ſuch as may admit 
of eaſy Pardon, but not ſuch as can be fair] 
and ſtrictly detended on the Grounds of N. 
tural Law. To which purpoſe we may con. 
{ider farther, that tis very probable the Ene. 
my may heace entertain a Suſpicion, that the 
Lord of the Place is in ſecret Confeder 
againſt him; and ſo the whole Burthen of the 
War may be eaſily devolv'd on the third Party, 
And tho' the Enemy be well ſatisfied that the 
Place was ſeiz'd without the Leave or Concur. 
rence of the Lord, yet if he reſolve and en. 
deavour to diſpoſſeſs thoſe who hold it, the 
Innocent Prince cannot but feel ſome part of 
the Calamities of Arms; which if he keeps 
off by any Means, he cannot juſtly fall under 
Reprehenſion. And thus too in a leſſer Caſe, 
it can never be adviſable for a Man to admit 
more Strangers into his Houſe, than he can 
conveniently get rid of when he pleaſes : 
Since — he is under a Neceſſity of be. 
ing at their Diſpoſal; and muſt perhaps be 
content to walk out of Doors, and to leave all 
to his New Maſters. 


] De Damn Infecto, Vid. Digeſt. XXXIX. tit : 
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BOOK III. 


Cnap. I. 
That no Man is to be Injur d; and that if any Damage be done, 


Reparation is to be made. 


H AT Duties the Law of Na- 
ture enjoins a Man to Exer- 
ciſe towards himſelf; and 
what Indulgence , what Li- 
cenſe or Favour it allows him 

in the Preſervation of his own Perſon or Goods, 

we have hitherto endeavour'd to explain ( 1). 

We may now paſs on to thoſe other Natural 

Precepts which contain the Duties we are to 
ractiſe towards other Men. Theſe we have 
ormerly divided into Abſolute, and 7 

tical or Conditional, In the Series of abſolute 

Duties, or ſuch as oblige all Men antecedentl 

to any Human Inſtitution, this ſeems wi 

Juſtice to challenge the firſt and nobleſt Place, 

that no Man hurt another ; and that in Caſe of any 

burt or Damage done by him, he fail not to make 

Reparation. For this Duty is not only the wr 

delt of all in its extent comprehending a# Men, 

on the bare account of their being Men; but it 
is at the ſame time the moſt eaſie of all to be 
pertorm'd, conliſting for the moſt part purely 
in a negative Abſtinence from Acting; except 
that its Aſſiſtance is ſome times neceſſary in re- 
{training the Luſts and Paſſions, when they 
light and ſtruggle againſt Reaſon, amongſ(t 
which Rebellious Defires, that boundleſs Re- 
gard which we ſometimes ſhow to our own pri- 
vate Advantage, ſeems to be the Principal, and 
the Ring: leader. Beſides, it is the molt neceſ- 
ary of Human Duties, in as much as a Life of 


Society cannot poſſibly be maintain'd without 
it. For ſuppoſe a Man to do me no good, and 
not ſo much as to tranſact with me in the Com- 
mon Offices of Life, yet provided he do me no 
harm, I can live with him under ſome tolerable 
Comfort and Quiet. And indeed this is all we 
defire from the greateſt part of Mankind; a 
mutual Intercourſe of good Turns lying only 
between a few. But what poſſibility is there of 
my living at Peace with him who hurts and in- 
Jures me; fince Nature has implanted in every 


Man's Breaſt ſo tender a concern for hynſelt, 


and for what he poſſeſſes, that he cannot bur 
apply all means to reſiſt and repel him, who 
in either reſpect attempts to wrong him (4a)? 
Now as the Crd of this Precept 1s a Guard 
and a Fence to thoſe things which we receive 


from the immediate hand of Nature, as our Life, 


our Bodies, our Members, our Chaſtity, our 
Reputation and our Liberty ; engaging Men to 
keep them Sacred and Inviolable. So mult it be 
ſuppoſed to ſpread it ſelf thro? all thoſe Com- 
pacts or Inſtitutions, by which the Propriety 
of any thing is made over to us; ſince without 
it they could obtain no Force or Effect. What- 
ever therefore we can on any good Title call 
our own, Men are by this Precept forbidden 
to take away, to endamage or to impair, or any 
way to withdraw it from our uſe, in Whole or 
or in Part. The fame Duty is virtually con- 
tain'd in many Affirmative Commands, which 


. (1) B IL C. z. (a) Sencca of Anger. B. II. C. 31. 


It is a Sin to injure ones Country; and therefore to in- 


ea Fellow Subject, in as much as he is a Member of our Country. The Parts ought to be held Sacred, if the 
Whole delerve our Veneration. And hence likewiſe, the Perſon of every Man ought to be inviolable , becauſe 
"Very Man is our Fellow-Citizen in the great and Univerſal Society. What a Diſtraction would ariſe, ſhould the 
Hand practiſe Miſchief a gainſt the Feet, or the Eyes prove Treacherons to the Hands? As all the Members conſpire 
An exatt Union and Agreement, becauſe the ſafety of each in particular is the Intereſt of the whole Body; ſo 


without a firm Love and 


particular Men ought to 2 each other, becauſe we are all born for Society. And no Society can remain ſecute, 
zoncord amongſt che W of which it is Compoſed. 


2 


—— 


170 No Man to be Injured ; 


Book III. 


enjoining ſome one poſitive Practice, remove 
and reſtrain the contrary Enormities. How 

lainly the neceſſity of this Law inſinuates it 
{elf into the Minds of all Men, let Seneca's Ob- 
ſervation inform us. Ait a Common Rogue 
(ſays he) whether he had not rather obtam by 
honeſt Means , what he now gets by Theft and 
Hallauy: He who makes it his Cain to aſſault 
and pillage all he meets, would be more willing 
to find the Money by Chance, than to take it by 
Fiolence There 1s no one who would not be bet- 
ter pleas'd to enjoy the Fruits of his Wickeaneſs, 
withuut the Practice of it (a). Tully lays ex- 
cellently to the ſame purpoſe, that for a Man 
to rob and iuſure another to promote his own Ad. 
vantage, 1s more againſt Nature, than Death or 
Poverty, or Pam (b). 

I. Farther, it follows from this Precept, 
that iu Caſe a Man be hurt or injur d by another, 
'u any reſpett, the Perſon who ſtana's juſtly charg'd 
as Author of the wrong , ought as far as it lies 
an his power to make Reparation. For otherwiſe 
it would have been a vain Command not to 
harm another, if the Party who actually 
ſuffers ſuch a Harm, muſt be content to put it 
up without farther notice, and leave the 
Offender to enjoy in Peace the Fruit of his In- 
jury, never obliging him to refund or to re- 
ſtore. Were not Reſtitution made a neceſſary 
Duty, neither would wicked Men ever abſtain 
from wronging others; nor would thoſe who 
have been 1njured, find it an eaſy task to com- 
pole their Mind in ſuch a manner, as to main- 
tain Peace with the other Party, fo long as they 
have obtain'd no Recompence or Conſideration 
for their Sufferings. 

III. The word Damage which ſeems pro- 
perly to refer only to Goods and Poſſeſſions, 
we here uſe in an extended Senſe, ſo as to 
make 1t take in likewiſe all manner of Harm 
that may be offer d to a Man's Body, his Chaſti- 
ty, or his good Name. In this Latitude, then, 
it implies all Hurt, Spoil or Diminution of 
w hatſoe ver is already actually our own; all In- 
terception of what by a perfect and abſolute 
Right, we ought to receive whether ſuch 
Right be the Original Gift of Nature, or 
whether it be allow'd us by Human Inſti- 
tution and Law, And laſtly, all Omiſſion 
or Denial of any Duty, or Performance, 
which others by a perfect Obligation, ſtand 
bound to pay us (c), we ſay by a per fe? Ob- 
ligation ; becauſe if the Obhgation in the other 
Party be only /mperfee?, and we conſequently 
have only an /mper fe? Right, the withholding 
of any ſuch Due, cannot really be eſteem'd a 

Damage. For ſince all Performances of this 
kind, ought to proceed from the voluntary 
Motion ot ſome vertuous Principle in the Giv- 
er, and ſince J have no Power or Licenſe to ex- 


act the Payment of them by force, it would by 
no means be convenient that I ſhould think my 
ſelf Damaged, in not receiving ſuch things as 
I could not otherwiſe expect, than in the way of 
free Gift and Benefit. And as I cannot reckon 
thoſe things amongſt my own which I have 
only a Fitneſs or Capacity to poſſeſs, ſo I have 
no reaſon to complain of injurious Practice, if 
they happen to be kept from me. Ariflotle lays 
elegantly to this purpoſe, he who ou? of a nar. 
rowneſs of Spirit, refuſes to affiſt another with 
his Wealth, doth not hereby increaſe it. And 
ſince he has not more, the Perſon whom he 
thus ſends away unreliev'd, has not /eſs. On 
the ſame Principle is founded the Argumenc 
which Cicero makes uſe of in his Defence of 
Plancius, that altho' the other Gentleman La. 
teranenſis, might perhaps be the more worthy 
Competitor, yet it was in the Power of the 
People to pals him by, and to chuſe P/ancius 
into the Office of Aale, in as much as neither 
of the Candidates had a Perfect Right to that 
Honour. II. ts a Privilege, ſays he, belonging 
to the very Condition and Conſtitution of free 
States, that they be able by their Votes, to giue 
to a Perſon, or to take from him what they will. 
Yer in the ſame place, the Orator diſtinguiſh. 
eth between what the People con/d do, and 
what they og h to do; the Term ought 1wply- 
ing that /eſs perfect Obligation, by which we 
ſtand engaged to the Exerciſe of every Vertue. 
But here Groz7us well adviſes us to take heed, 
of Confounding Points which belong not to the 
ſame Head. For the People in a Common- 
wealth, who are obliged to confer Honours on 
the moſt deſerving, only by the Rules of State 
Prudence, yet in Caſe they intruſt any Perſon 
with this their power of chuſing Officers, if 
he prefer thoſe who are leſs worthy, the others 
who are paſt by, cannot bring an Action of In- 
jury or Damage againſt the Elector. Yet the 
People, by whole Deputation he acted, have 2 
Right of calling him to an Account for his 
Proceedings, and may require Reparation for 
any Damage which the Commonwealth hath 
ſuſtain'd by his unworthy Choice. And thus 
to a Citizen indued with Arts and Abilities 
ſufficient for the diſcharge of an Office, tho 
in Reference to obtaining it, he has no Right 
which will hold good againſt the State; yet 
he has an equal Right with others to ſue for it; 
in which Right if any Perſon by Force orFraud 
ſhall prejudice or obitruct him, he may demand 
Satis faction; tho' not to the full value of the 
Office deſired, yet to the value of his uncertain 
Expectation. And now we are ſetling the No- 
tion of Damage, we are farther to remark, 
that it affects not only the thing it ſelf, which 
being either our Poſſeſſion or our Due, is hurt, 
deſtroy d or intercepted, but likewiſe the 


(a) Sen. de Benef. 1. 4 c. 17. (b) 2 17 (c) Remarkable to this p 


clamation, where it is proved at large, 
* his own Garden, had cauſed the 


ſe, is Quin#ilian's Thirteenth De- 


t the Man was guilty of a Treſpaſs, who by poiſoniag the Flowers in 
th of his Neighbours Bees. The main Argument runs thus, that ſince Bees 


are naturally wild and wandering Creatures, and cannot by any means be cenfin'd to a certain place of feeding: 


* therefore whereſoever a Perſon hath a Right to keep them, there is at the ſame time an Obligation laid on all che 
' Neighbourhood to let them ramble without hurt or hindrance. Ad. IL 17. f. 11. 49. D. #d L. Aquil. 
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Or, Reparation to be made. 
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Fruits or Profits accruing from the thing, 
whether they have been already received (tho' 
then indeed they may be valued as particular 
Goods or Things) or whether they are yet only 
in Hope and Proſpect, if the Owner had a 
Right of receiving them (4), provided ſtill a 
Deduction be made of the Expences, he would 
have been put to in ſecuring and gathering in 
ſuch Fruits, leaſt he enrich himſelf at the 
Charge of the other Party. Now the value of 
Fruits in ExpeCtation, riſes and falls according 
4s the time of receiving them, is more or leis 
dliſtant, and conſequentlythe Iſſue more or leſs 
uncertain. Thus the loſing a Field of Corn, 
in the Blade, will not be rated fo high, as if 
it had been deſtroy'd in the Ear. Some Con- 
ſide rat ion too is allowed for what we call Civi . 
Fruits, Thus he who ſets on Fire another 
Man's Houſe (6), is not only bound to rebuild it, 
but likewiſe ro make good the Rent, which 
they would in the mean time have brought to 
the Owner. Philo udæus (c) informs us, 
that in his Nation, when a Man had any way 
damaged his Neighbour, and done Penance for 
the Fact, he was obliged, beſides paying to the 
tull Value, to add one fifth Part more, as a Com- 
fort to the Perſon who had ſuſtain'd the wrong. 
_ Laſtly, it is a clear Point, that all Evils or 
Miſchiefs following by a Natural Conſequence 
from any Damage given, ought to be adjudg'd 
Parts of it (4). S!rabs (e) — of King Ari- 
arthes of Cappadocia, that having ſtopt up the 
little Paſſages, by which the River Melas em- 
ptied it felt into the Zaphrates, that fo cover- 
ing the greateſt Part of the Neighbouring 
Plain, he might divert himſelf with the Child- 
iſh play of making little Hands, at length the 
Damms all giving way on a ſudden, the Flood 
pour d it ſelf ſo violently upon Zaphrates, as 
not only to make it carry off part of the Cap- 
padocians Country, and ſome of their Houſes, 
but to cauſe great Walt and Miſchief in the 
Lands of their Neighbours, the Galatians : 
whereupon the matter being refer'd to the Ar- 
bitration of the Romans, they condemn'd the 
King in Damages of thirty Talents (/. 

IV. In ſtating who are to be efleem'd Au- 
thors of Damage, it will be neceſſary to recol- 
lec from our firſt Book, Chap. 5. how many 
ways the Act of one Man may be imputed to 
another, A Perſon then may damnifie his 
Neighbour, not only immediately by himſelf, 
but likewiſe by the Miniſtry of others. And 
tarther, a Damage immediately done by one 
Man, may be chargeable upon another, (who is 
conlequently obliged to make reparation,) in as 
muchas he contributed ſomewhat to the Action, 
either by doing what he ought not, or by omit- 
ung what he ought to have done (1). He may 
ſtand guilty of this Charge in three ways and 


17 
degrees; for he may either be the Principal 
Cauſe, or he may be equally concern'd with the 
Actor; or laſtly, he may be only an Acceſſory, 
and an Inferior Cauſe. Of all which Caſes this 
may in general be obſerv'd, that the Perſons 
thus Chargeable are bound to ReFirution, ac- 
cording as they were either the real Cauſe of 
the Damages, or contributed to it in whole, or 
in Part. For it often happens, that Perſons 
may concur leſs principally to the Fatt of ano- 
ther Man, by ſome Omiſſion or Commiſſion, and 
yet that he would moſt certainly have done the 
{ame Damage, whether they had thus concur'd 
or no; fo as to render their Concurrence alto- 
gether ſuperfluous. Now here tho' they are 
Juſtly puniſhable for the Will and the En- 
deavour , - yet fince no part of the preſent 
Damage flow'd from them, they cannot be re- 
2 to make Reſi:tutron. Some indeed are 
or bringing off all Acceſſories at a venture; 
becauſe ſay they, if theſe had not lent their 
Counſel or Alliſtance, there would not have 
been wanting others to help forward with the 
Miſchief, and conſequently the Damage had 
been done without their means. But this Ar- 
gument is of no Weight, tis ſufficient to make 
them Guilty, if their Aid had any real Efficacy 
in producing the Treſpaſs ; and had thoſe other 
Perſons join d their Hands to the Buſineſs, they 
too would have been proportionably reſpon- 
ſible. This Rule then may be fix d as an Uni- 
verſal Standard, to know who are bound to make 
Reparation, and who are not; that when any 
one did not give real Aſſiſtance in the Att of 
Damage, nor by any antecedent Motion or De- 
fault, caus'd it to he undertaken, nor came in 
for any Part of the Advantage, ſuch a Perſon 
tho* by giving any the leaſt occaſion to an ill 
Action he contracts a Sin, yet ſhall not be ob- 
liged to Reſtitution. And hence tis eaſy to 
conclude on the other {ide who ſhall be oblig'd. 
Thoſe who inſult over their afflicted Neigh- 
bours, and rejoyce in their Calamities, brought 
on them by wicked and injurious Men, are 
ſinful no doubt in an heinous Manner (3); 
and yet it would be abſurd to affirm, that they 
are bound to repair ſuch Damages as they de- 
light to fee. The ſame mult be ſaid of thoſe 
who defend, excuſe, or praiſe, a Treſpaſs al- 
ready committed, provided they do not hereby 
hinder the Duty of Reſtitution, as likewiſe of 
thoſe who either wiſh Succeſs to ſuch a Fact 
before it is committed, or entertain a ſilent 
Joy and Satis faction, during the performance. 
There is no ground to build a contrary Opinion 
on the paſſage of Cicero (), which tome would 
make uſe of to that purpole. HF hat difference 
7s there, ſays he, between him who perſwades 4 
Man to an ill Action, and him who afterwards. 
approves of it? Or what ſignifies it whether / 
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(a) Yia. 1. 62. f. 1. P. de rei vindic. (b) Zia. I. 5. C. de rei vindic. Add. I. 22. f. 1.1. 23. princ. P. ad L. Aguiliam 
(c) De Vidimis, (d) See Exed. XXII. 6. I. 27. f. 8.1. 30. ſ. 3. D. ad L. Aquil. M. Seneca, I. 5 excerpt. Controverſ. c. 
(e) L. 22, (f) Liban. Progym. 15 up l F deeeα⁰uj-, Thy axaneferTuy Le 2d, abzov. That which 
dave the Occaſion is eſteem'd the Cauſe of all Accidents that follow. Add. 1. 7. D. ad L. Lquil Lex Wiſigot herum, 
1 . Et. 3. e. , 3. & tit. 3. c. 3. % Nemo damnum facit (ſays the 3 nf aw 14 fecit, quod facer: 


zus non habet. Digeſt, Lib. L. Tit. 17. 


8) See Pſalm ri . 7. (h) PI I 1 
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would have a thing done, or whether I rejoyce 
when it is done ? For the Orator employs this 
Sentence, not toexpreſs his ſerious Mind, but 
to refute an imperuent Objection. And had 
it been ſpoken never ſo gravely, it could not 
be {train'd ſo high, as to aſſert the Necellity of 
Reparation in theſe Caſes, And therefore 
Ammianus Marcellinus (a) ſeems not very pro- 
perly to apply this ſaying of 7 ulꝶj to the buſineſs 


of Probus, Præfectus Pretor io, to the Emperour Y 


Falentinian, ho, as he relates, aud indeed ne- 
ver command any of his Clients or Servants 10 
nudertake an unlawful Aion ; yet if he found 
them to have commutted any Crime, he protected 
and defended them in ſpight of Juſtice it ſelf, 
without ever enguiring mto the Fat, and with- 
out the leaſt regard io Floneſty or Truth. For 
here the Dependance on fo great a Patron, 
added Strength and Boldneſs to their Enormi- 
ties; and his Protection interpoling, hind red 
them from making good the Damages they had 
been guilty of. As to the point of Counſelling 
or Adviling, this is molt certain, that he who 
tuggeſts to another the way and manner of com- 
mitting a Treſpaſs, 1s bound to Reparation. 
Wherezs the fame Obligation doth not ſeem to 
lie on thoſe who either perſwade a Man in 
general Terms to apply himſelf to an ill Courſe, 
as to Theſt or Robbe ry, for inſtance, or joyn 
their Approbation and Conſent to his Reſolu- 
tion, when already fixt and ſettled; as is often 
the Cale with timerous Counſellors, or baſe 
Flatterers of Princes (6). Laſtly, concerning 
thoſe who concur to an 1njurious Action, by 
omitting ſomew hat which they ought to have 
perform'd, this may be obſerv'd, that their 
Omiſſion doth then only bind them to repair 
the Damage, when it is of a Duty, to which 
they ſtood engaged by a perfect Obligation; not 
it the thing was only a matter of Charity and 
Humanity. For, {ince what is owing to me in 
this imperfect Manner I cannot yet account my 


own, neither if it be intercepted can I go a- 


bout to recover it, whatever Ziegler in his 
Obſervations on Grozzus (c), alledges to the 
con:rary 

V. Where therefore many Perſons have 
concurr'd to one Act of Damage, in making 
Reparation , this Order ſhall be obſervd; 
hots ſhall be in the firſt place chargeable, 
who let forwards the Miſchief, either by their 
Commands, or by ſome other powerful Means, 
amounting almoſt to a neceſſary Influence. 
4nd the immediate Actor of the Crime, or 
c who was thus forced to lend his Hands 
er its Performance, ſhall in theſe Caſes be 
item d only as the /uſirument (1). Where 
any onc appears to have engag'd himſelf in 
the Fnterprize, without being driven on it 
„ Necctiiity, he ſhall be firſt Obnoxious, and 
then the Reſt who contributed their Aſſiſtance. 
Let fo, that if the former of theſe Parties con- 
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cern'd ſhall have made good the Damage, the 
others {hall be then clear, as to Reparation, 


tho” not as to Puniſhment. But what if an Ad 
proceeds from many Perſons, who are all Ay. 


thors or Cauſes of it in the very ſame Degree; 


ſhall each Party be reſponſible for the whole 
or only for an equal Share of the Damage ? 
Grot:us (d) pronounces in this Caſe, that each 
Perſon is to anſwer for all, if the whole Fae 
oceeded from each, tho not from each alone. 
Which Rule is ſomewhat obicure, unleſs we 
illuſtrate it by an Inſtance. Here are three 
Men, then, who at the ſame time, tho' per- 
haps in different Parts, all ſet Fire to an Houſe, 
This Fact of burning the Houſe, ſeems to 
have proceeded from each Man entire, and in 
whole, although net from each alone; in as 
much as the fame Miſchief would have fo]. 
low'd, had oe only applied the Fire. But 
ſuppoſe ſeveral Perſons join in beating, or 
cudgelling a Man, one of whom perhaps gives 
him a Wound in the Head, another breaks his 
Arm, and a third ſtrikes out his Eye; here 
each Perſon ſhall not anſwer for the whole 
Hurt, but only fr that part of it, which he 
himſelf effected. ough in Caſe one of chem 
eicape, it is uſual to condemn the reſt, who 
are taken in the whole, eſpecially when it 
appears, that they combined together to exe- 
cute the Miſchief, We may ſtill ſet this Mat- 
ter in a clearer light, by diſtinguiſhing be- 
tween azvr/ible and indiuiſible erg. The Fee 
which we are now concern'd with, are ſuch 
in which many Perſons concur, but in ſuch a 
manner that the whole Act would have fol- 
low'd from the Endeavours of one only; and 
therefore cannot conveniently be divided in 
Shares amongſt them all; of this kind are the 
firing of Houſes, the breaking down of Banks 
and Damms, or the like. For the ſame Damage 
would have enſued, had one only of the many 
Parties ſet his Hand to the Exploit; ſo that it 
is impoſſible to define and ſettle what part of 
the Fire or of the Flood proceeded from each 
in particular. When many join in an Act of 
this Nature, each Perſon ſhall be thus far Re- 
ſponſible for the whole; that in Caſe they are 
all apprehended, they ſhall contribute equally 
to the Reparation, but if upon the Eſcape of the 
reſt, one only be taken, he ſhall then be charg'd 
with the entire Summ. After the ſame man- 
ner, if ſome of the Perſons apprehended, prove 
Inſolvent, the whole Burthen ſhall be laid on 
thoſe who have more Subſtance and Ability. 
In this too the Reparation of Damage, differs 
from the Exacrion of Puniſhment, that in the 
former, if full Payment or Reſtitution be 
made by one of the Parties concern'd, the reſt 
are cleared and excus'd; ſince it is not con- 
ſiſtent with Equity, that the fame Damage 
ſhould be twice made good, ( though by way 
of Puniſhment, this is frequently practis d.) 


— . 


(3} L. 7. 


(b) Compare Ant. Matt hæu ae Crimin. Proleg c. 1. 7. 89. 


(e) L. 2. c. 17. f. 9. 


% 7: damiium dat 4, tet dare eiu. de Hulle culpa ef c bartre nes ſſi fit Digeſt, 4 50. 57, 17 
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But on the other hand, in penal Caſes, nothing 
is more uſual, than that every particular Ac- 
complice in a Crime, be made to ſuffer all that 
the Law inflicts (). 

VI. Now whenever we hurt or endamage 
anather, we do it either out of full Purpoſe 
and premeditated Guilt, or by a fault of Neg- 
ligence only, and not of Deſign; (and this 
Negligence, as it is more or Jeſs Groſs and 
Supine, is more or leſs Culpable). Or laſtly, 
we may do it by meer Chance, ſo that the In- 
jury cannot rightly be zputed to us (6). 
Among fome People, thoſe Damages are not 
only zpared to 4 Man which are committed 
with his Aſliſtance or Concurrence, but thoſe 
likewiſe which are cauſed by his Servants or 
Cattle, without his politive Influence. It is 
beyond doubt, that he who offers Damage to 
another out of an evi Deſigu, is bound to make 
Reparation, and that to the full Value of the 
Wrong, and of all the Conſequences flowing 
from it. But thoſe likewiſe ſtand reſponſible, 
who commit an Act of Treſpaſs, tho' not de- 
lignadly, yet by ſuch a piece of Neglect as 
they might eaſily have avoided. For it is no 
inconſiderable part of Social Duty, to manage 
our converſation with ſuch Caution and Pru- 
dence that it do not become terrible or perni- 
cious to others; and Men under ſome Circum- 
ſtances and Relations, are obliged to more ex- 
act and watchful Diligence (c). Indeed the 
{lighteſt Default in this Point, is ſufficient to 
impoſe a Neceſſity of Reparation ; unleſs under 
one of theſe Exceptions, either that the 
Nature of the Buſineſs was ſuch as diſdain'd 
a Care more nice and ſcrupulous, or that the 
Party who receives the Wrong, is no leſs in 
fault, than he who gives it; or laſtly, that 
ſome Perturbation of Mind in the Perſon, or 
ſome extraordinary Circumſtances in the 
Attair, leaves no room for accurate and con- 
lide rate Citcumſpection; as ſuppoſe a Souldier 
in che heat of ay Engagement ſhould hurt his 
next Man with his Arms, whalſt he brandiſhes 
and imploys them againſt the Enemy. To this 
purpoſe the Story in Alian (d) is remarkable; 
2 Young Man travelling towards De/phz, as he 
defended his Companion from the Robbers, 
happen'd to kill him by an unlucky Turn of 
his Weapon ; and upon Application to the 
Oracle, receiv'd his Pardon in this comfortable 
Anſwer. | 

"Exſeres F $741,220 apuroy. , „ ide 
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Striving to ſare your hapleſs Friend you ve (lain; 
His Blood may puriſie, but ne'er can Stain (e). 


But in Cafes of pure Chance, where the 
hurtful Action is not mix d with any Fault of 
ours, it is evident we are not oblig'd to Repa- 
ration. For when I have done nothing that 
can be fairly laid to my Charge, there ſeems 
to be no Reaſon why the Mis fortune, and the 
Damage of a Harm which I unwillingly caus'd, 
ſhould rather fall on me, than on the Perſon 
who receiy'd it (f). Yet if a Perſon of Wealth 
hurt a Poor Man, though meerly by Chance, 
it will become him by ſome Act of Liberality, 
to ſupport and comfort the Sufferer. As for 
thoie Actions which he againſt us for any 
Treſpaſs or Hurt committed by our Cattle oc 
Slaves and the like, Crotzus is of Opinion, 
that they owe their Riſe to Civil and Poſitive 
Laws; in as much as the Maſter or Owner 
being Innocent of the Fact, is not by any Na- 
tural Obligation made reſponſible for it. Yet 
others hold that Actions of this kind, are moſt 
agreeable to Natural Equity, although they 
are not preciſely ſuggeſted by the Law of Na- 
ture, It is one of Plato's (g) Conſtitutions, 
If a Man or Woman being a Servant, ſhall 
*1njure the Goods of another Perſon, either 
* by an unskillful, or by an immoderate uſe oi 
them, the Perſon who recerves the Wrong, 
*not being himſelf the Cauſe of it, the 
* Maſter ſhall either make him Satis faction for 
*the Damage ſuſtain'd, or ſhall deliver the 
* offending Servant into his Power and Plea- 
ure. And the ſame way of proceeding is 
obſervable in the old Roman Story of Evander, 
delivering up his Servant Cacus to Hercules, 
who had convicted him of ſtealing his Cattle. 
But why the Owner of a Bealt ſhould rather 
ſuffer Damage, than he who upon provoking 
a Creature not Violent by Nature, has with- 
out the Owner's fault receivd a Hurt, the 
Reaſon ſeems to be this, that the Settlement 
of Proprieties does not impair or prejudice 
this Antecedent Natural Precept of Repara- 
tion. And therefore, ſince ſuppoling Things 
to lie in their primitive Community, in Caſe 
I had been hurt by a Beaſt, I had the power 
of requiring, or ſatisfying my ſelf upon the 
Beaſt, by any means I thought fit; this Power 
or Liberty of proceeding, is not ſuppos d to 
be taken from me by the Introduction of di- 
ſtinct Proprieties. And in as much as the 
Owner of ſuch a Beaſt makes a Cain of him, 


(a) Such a Caſe we have in Quin&ilian Inſtitur. 1. 7. c. 6. Two Thieves had ſtolen together Ten Thouſand 
Seſterces, they were ſued in Court, and Forty Thouſand demanded of each Man, according to the Law enatting, 
that every Thief ſhall pay Fur- Fold. They petition that each may pay no more than Twenty Thouſand. Here the 
Judgment ought to goe againſt the Thieves, in as much as by the Roman Laws, theſe Actions of Reſticution are 
reckon'd under the Head of Puniſbments, . ult. de Oblig. que ex deli. naſe. I. 7.0. 5.1. 8. P. de TurijaiFione, 1. 6. 
Prin, D. arborum furtim Caſarum : 1. 34. D. de injuriis. Add. I. 11. ſ. 2, 4 D. od L. Aquil, I. 5, 1. f. 3. 1d. J. 15, I. 2. 


Y. quod vi aut clam. 1. 2. f. 9. D. de furtis. Hoſtman. iluſt. Queſt. 33. 


(b) Zz/ias Ocar. XXX. 


OA e i Ixus 0 νννν. 
No Mi fortune happens to any Man by bis Good Will, 


Fee Exod, XXI. 28, &c. 33, &c. & Grot. ibid. 
557 35. 
0. 39. c S'mplic. in eum circa fin. 8. L. 
#2 4.. Aquil, (g) De Leg. ). 11. 


(c) id. I. 6. ſ. 7. I. 14. D. de Of. Preſidis. I 27. ſ. 9. in fin. ſ. 29, 
I. 27, 29. fl. 2, 3, 4. 94 L. Aguil. Deuteren. XXII. 8. 
44. 1. 52. .. 4. D. ad L Aguil. & ibi Inteyp. 


(e) Aad. Epictet Enchir, 


d) Var. Arit. I. 3. c. 44. 
A (Ee) Add. 1. 5.1. 1. I. 7. f. 3. 


and 
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and I ſuffer'd Loſs by him, the Reparation of 
Damage taking place in Equity and common 
Favour before the Procurement of Profit, it 
hence appears, that I can rightly demand of 
the Owner, either to make good the Loſs 
ſuſtain'd; or in Caſe ſuch a Charge would 
riſe higher than the Value of the Beaſt, then 
to deliver him up as a Criminal, to be de- 
{troy'd. The ſame Rule holds much ſtronger 
in the Caſe of a Slave, ſince he is by Nature 
made liable to anſwer for any Damage he ſhall 
give. But now, ſince he has no Goods of his 
own to repay or requite the Loſs, and ſince his 
very Body is his Maſter's, it follows in Equity, 
that the Maſter either repair the . 
or give him up to the Sufferer. Eſpecially 
lince without this Proviſion, a Slave would 
be impower'd io act what Hurt and Miſchief 
he plcas' d; whilſt neither he (who is Poſſeſſor 
of nothing, nor indeed of himſelf,) nor his 
Maſter couid be oblig'd to Reſtitution. Nor, 
ſhould the Maſter by the ſevereſt Courſe of 
Blows, or of Impriſonment puniſh the Offen- 
der, would this be any real Satis faction to the 
injured Party (a). 

Much more then is it clear beyond the leaſt 
Doubt or Diſpute, that the Owner ſtands re- 
ſponlible for thoſe Damages which his Beaſts 
commit, either by his own Fault or Inſti- 
gation, or by their natural and accuſtom'd 
Violence, and the common Force of their 
peculiar Inſtinct. For the Owner ought either 
not to keep fuch Creatures, or carefully to re- 
{train them from doing Miſchief. 

Of Reparation in general, we have this far. 
ther to obſerve, that when the Hurt or Wrong 
is done by an Evil and Criminal Act, there to 
make good the Damage, is not ſufficient to 
take oft the Puniſhment (6). Though the 
voluntary Offer of Requital, as a Sign of Peni- 
rence and Sorrow , frequently leſſens the Se- 
verity of farther Proſecution (c). 

It is time now to illuſtrate this Doctrine by 
{uch Inſtances and Examples as Grozzas (chiefly) 
ill ſupply us with. 

VII. An a«njuiF Slayer is obliged to defray 
the Charge of Phyſicians and Chyrurgions, 
and to give to thoſe Perſons whom the De- 
ceas'd was by full and perfect Duty bound to 
maintain, as Parents, Wife and Children, (not 
ta any whom he kept out of Charity and Pity; ) 


ſo much as the hope of their Maintenance 
ſhall be fairly valued at ; Regard being had to 
the Age (1), both of the Deceas'd, and of 
themſelves (4). As to Zzegler's Opinion on 
this place of Crotius, that ſome Conlideration 
is to be allow'd for the Gain which the Deceas'd 
might have acquired, had he lived longer, 
which conſequently would have made their 
Portions the larger; we think it will ſcarce 


hold good. In as much as all Advantage of 


this kind being yet uncertain, cannot be 
reckond amongſt our Poſſeſſions; and ſince 
future time lies equally open to Loſs as to 


Gain; and laſtly, ſince it cannot clearly be 


made out, how much the Deceas'd would have 
ſpent of any ſuch Gain, had he been 1ufter'd to 
live and to procure 1t. 

Now he is an auf? Slayer that kills a Man, 
who had a Right not to be kill'd by him, and 
who therefore by the Act that caus'd his Death 
was truly ur d. And this Right appears to 
belong to every individual Perſon, ſince Na- 
ture by a general Command, binds all Men to 
live like Sociable Creatures, and to abſtain 
from mutual Hurt. Which Right a Man may, 
as far as in him lies, renounce; at leaſt fo as 
to make it fair and juſt for him to be hurt by 
ſuch or ſuch particular Perſons ; and this ma 
be done either Tacitiy or expre/ly. He 7. Lith 
diſclaims this Right, who in a violent manner 
ſets upon another without juſt Cauſe. For 
ſince the other has Right of repelling the Vio- 
lence by any means he can, the Aſſailant is to 
accuſe himſelf only for any harm he ſuffers in 
the Repulſe of his own unlawful Force. The 
ſame Right is expre/ly renounced by him who 
enters into War with another upon mutual 
Appointment and Conſent. For 'tis a Law of 
War, that every one have fair Liberty to uſe 
his full Endeavour for the Defeat and Sup- 
preſſion of his Enemy (e). And though in 
ſuch War, the prevailing Perſon may perhaps 
Sin againſt Charity, yet the Violation of Cha- 
rity only, will not oblige him to repair the 
Loſs he has thus occaſion d. 

The Life of a Free- man does not admit of 
any Rate or Valuation; and had it any, there 
is no Perſon to whom the Debt ſhould be paid. 
For his Life does not properly belong to his 
near Relations, it is only their Iutereſi that 
he ſhould live; and therefore the Value ot 


— — 


(a) . Interp. Fur. Roman. ad Tit. fi quadrupes pauperiem, & ad L. Aquiliam, & de damno infecte. (b) 7d. I. 48 
D. a: Furti:. (c) See Luc, XIX. v. 8. "Tis remarkable, what Glycus tells us, in his Annals of Michael the Pa- 
, Nat the Emperour Michael, ſays he, Did nor forbear all his Life time to lament his Villany cowards 
* Rom.tuur, and endeavour'd by building Monaſteries, by Charity to the Poor, and other good Works to appeaſe the 
* Auger of Heaven. And this Method might have prov'd Beneficial to him, had he laid down the Empire (for the 
"fake of which the Fact had been commirted,) and throwing off the Adultereſs, bewail'd his Sin in a private Con- 
ditian. Bur he neglecting ſuch Means of Repentance, and ſtill uſing Za as his Wife, ſtill holding faſt the Im- 
perial Digniry, and only making a ſhew of doing good at the Publick Charge, thinking thus to obtain his Pardon, 
— d an Impicus Opinion of God Almighty, as if he would ſuffer us to buy our own Forgiveneſs at the Loſs 
of other Men Aer, Max, I. 2.c. 8. ſ. 4. So much difference there is, whether you really add any ching to anv- 
rher, or whether you only reſtore what you had taken from him, as there is between the beginning of a Beneſit. 
and che End of an Injury. (r) See Mr. Placerte's Treatiſe of Reſtitution, J. 3 c. 4. (d) The way of reckoning 
the Maintenance, we learn from, L. 68. D. ad L. Falcidiam. (e) To this Purpoſe we have a Story in Plutarch 's 
L.acomian Apot h gu; the Two Boys, one of them with a Sickle, gave the other a Mortal Wound; when the Com- 
panions of the wounded Boy, who had haſten d to part the Fray, promis'd him to revenge his Death on his Mur. 
therer; by no means, ſays he; this would be to act unjuſtly ; for what he hath done to me is no mon than I had 
done to him, had I been ſtrong enough to have prevented him. Add. L. 4,5, 7.f4 1 5201.0 ad L. Aqui!. 
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that Intereſt or Advantage being paid to them, 
they can demand no ſuch farther Recompence as 
the full worth of his Life. The Caſe is other- 
wiſe with a Slave or Vaſſal, who being entirely 
the Propriety of his Maſter, and falling under 
Exchange and Commerce, in the manner of 
other Goods, has really a Price ſet upon him, 
which if he be wrongfully kill'd, the Maſter 
has a Right to demand. If it ſeem hard and 
ſome what like Inhumanity to rate our Slave, 
thus in the ſame manner as we would our 
Beaſt, it may be anſwerd, that we do not 
make this Fa/uation of his Perſon, but only 
of the Work and Service which he would have 
done us. 

Thoſe in like manner ſtand bound to Repara- 

gion, who kill another out of Fantonneſs, 
which is eſteem'd equal to deliberate Miſchief 
(a). And thoſe allo who commit the ſame 
Mortal Violence, through their own unwari- 
neſs and neglect. Examples of which Caſe we 
find ſet down in the /n#7itutions (b). As if a 
Souldier practiſing with his Arms in another 
place, than what is ſet apart for thoſe Exer- 
ciſes, ſhall ſlay a Man who was caſually qa 
by; or if one who is not a Souldier ſhall hap- 
pen to do the ſame; though in the place or- 
dain'd for the Publick Training of Military 
Men. But if a Souldier in the ſame Place of 
common Duty ſhall undeſignedly take away a 
Man's Life, he ſhall ſtand excuſed; for he was 
performing his proper Buſineſs, and the other 
Party was 1n fault for throwing himſelf into 
the Danger (c). If a Feller of Wood ſhall 
with the Limb of a Tree which he is cutting 
down kill a Servant paſſing by in the High 
Road, or in a Way near a Town; without 
having firſt cried out to give warning. But in 
Caſe he did thus cry out, and the Servant neg- 
lected to fave himſelf upon timely notice, the 
Feller ſhall not be charged with his Death. No 
more ſhall he 1t the ſame Misfortune happen'd 
at a diſtance from the High way, or in the mid- 
dle of a Field, although he did not give the 
uſual ſign of crying gut; becauſe there the 
Stranger had no Right of paſſing, and conſe- 
quently ventured 2 own Peril (4). 

If a Phyfician deſtroy his Patient, either by 
plain Neglect and Detertion, or by Admini- 
ſtring through Ignorance, improper and dan- 
gerous Medicines (e). 

if a Muletier, through Weakneſs or Un- 
skilfulneſs, ſhall have ſuffer'd his Mules to 
run over any Perſon ; provided he undertook 
this Buſineſs of driving at his own choice, or 
made it his Profeflion, not if he was preſs'd 
and compell'd to the Service, proteſting at the 
lame time, his want of Art or of Strength (f). 

In the Alcoran (g ), he who ſhall ignoranily 


ſation of Work, and for the 
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kill a Muſulman, is enjoyn'd to make good to 
his Relations the Damage they ſuſtain'd by his 
Death ; and to redeem one Perſon of his own 
Religion from Slavery, 

It ſeems probable that thoſe likewiſe were 
obliged to ſome ſuch Method of Reparation, 
who by the favour of the Jewiſh Law, enjoy'd 
the Privilege and Protection of the AMhylums, 
or City of Refuge (5). Since in the Caſe there 
ſpecified, of a Man's killing his Neighbour by 
the fall of the Head of his Ax from the Felue, 
the Man 1s not entirely blameleſs, in as much 
as he ought to have ſ{trengthen'd his Inſtrument 
better, for the Prevention of ſuch a fad Miſ- 
chance. But how it came to be allow d, that the 
Revenger of Blood (1) ſhould diſpatch ſuch an 
Innocent Slayer, if taken without the Bounds of 
his Sanctuary, which ſeems not altogether con- 
fiſtent with a Regular State of Government, 
we have this only reaſon to aſſign, that God was 
pleas'd to grant ſome little Inſtances of Indul- 
gence to the Cruel and Implacable Genius of 
that People (z). 

VIII. He that has maimed a Man, ſhall be 
obliged to pay the Charges of the Cure, and to 
make up what he now gains leſs than before, 
by his Labour or Calling (E). On this Head 
the Jeuiſb Conſtitutions are very worthy of 
Remark, as we find them deliver'd in Con/tan- 
time  Empereur (1). He chat hurts his Neigh- 
bour is reſponſible on five Accounts; for the 
Damage, for the Pain, for the Cure, for the Ceſ- 
Mont or Diſgrace. 
The Damage they compute 1n this Method. If 
for example, he has beat out the others Eye, or 
cut off his Hand, or broke his Leg, they then 
conſider the ſuffering Party as if he were a Slave 
to be ſold in the Market, and fo reckon how 
much he would have yielded in Sale before the 
Hurt, and how far his Price is now fallen. For 
they judged there would be no certain way of 
ſettling theſe Rates and Accounts, ſhould they 
in this Caſe diſtinguiſh between the different 
Qualities and Conditions of Men, fince the 
Profeſſions of Life, and the States of Perſons 
admitting fo endleſs a Variety, the Sufferer 
would be always throwing in ſome new Reaſon 
to inhance the Damage, and aggravate the Hurt, 
and conſequently to enlarge his Demands of 
Compenſation. They thought 1t convenient 
therefore to ſet all Men, with regard to this 
Buſineſs, 1n the one general Condition of 
Slaves, the juſt value of whom was diſcover- 
able beyond diſpute. So that if the Maim'd 
Perſon, ſuppoſed to be a Slave, would before 
the hurt have brought fifty Sec, and could 
be ſold aiterwards for no more than thirty, 
the Maimer was enjoyn'd to pay him twenty 
Sheckles. | 


&c. (c) 


1 . 52. f. 2. D. ad. L. Aquil. & c 


V. & Devuteron. XIX. (1) 
Nores. 


ae his ui dej ect. vel. Ef ud, (1) In Babakams. c. . 1. 


(a) Vid. 1 4.1.1. D. ad L. Cornel. de Sicar. & 6. Godofred. 1.16. D. ad L. 


1 
Add. I. q.1. 4 D. ad 1. Aquil. & Antiphen. Grat. VII. (d) L. 31. B. 44 
(e) Vid. Plin. I. 29. Cc. 1. Leg. Wiſogothor. I. XI. Tie. x. c. 6. 5. 


er cum c. 8, 9. Seqq. X. de Homicid, (g) In the Cha 
(i) Compare Tacitus German. c. 21. Homer. Odyſſis, O. v.272. ( Confer. I. 13. prin. 


Digeſt. 1.48. tit. 8. (b) De L. Aquil #5, 

= | Leg. Burgundion, Tit, 46. 

(f) Add. I. 5 ſ. 3. I. 7. f. 2. a 8. J. 9. princip, 

of (h) Nam 

Revenger of Blood was the next akin to the party Slain. Te Clerc's 
D. „ Joni 1, 7. D. 
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As to the Point of Pain, if a Man for in- 
ſtance, had burnt another, although in the 
Nails, where no Bliſter follows, they conſider d 
how much a Perſon of that State and Fortune 
would have taken to ſuffer voluntarily ſuch a 
pain. For one may find a Wealthy or a Nice 
and delicate Perſon, who would not be haired 
at any rate to endure a Slight and moderate 
Smart; and at the ſame time one may light on 
a Poor and hardy Labourer, who would be 
content to undergoe ſome ſharp Degree of 
Torture, for the earning of a Penny. Farther, 
in rateing the Pain, they proceed thus; they 
ſuppoſed, ter Inſtance, that a Perſon of that 
Condition was condemn'd to have his Hand cut 
off, and then they conſider d how much he 
would give to loſe his Hand, rather by ſome 
caly conſuming Application, than by the vio- 
lent ſtroke of a Sword; and ſo much the Party 
from whom the Hurt was receiv'd, was bound 
to give him on account of the Pain (a). 

Concerning the Cure, they obſerv d theſe 
Rules. If after the Cure perform'd, any Sores 
or Tumours aroſe, in Cale it appear d that the 
former Wound was the real occaſion of them, 
the Perſon who gave it ſtood farther bound to 
pay for his ſecond Cure, if they proceeded 
from any other Cauſe, he was not reſponſible. 
As often as the Wound being imperfectly 
heal'd broke out again, he was ſtill charged 
with the Expences, but not after it had been 
once brought to a perfect cure. It might be 
added, that his Obligation continued only in 
Caſe the Wound thus broke out of it ſelf; not 
if the thing happen'd thro' the fault of the 
Patient, or thro' the Unskilfulneſs of the 
Chirurgion. 

In rateing the allowance to be made the Suf. 
ferer for the Ce//ation of hes Work, they con- 
ſider d him as a Keeper of Cucumers. The Jeu. 
;/þ Doctors thus enlarge on the Point; they 
tuppoſe him already to have receiv d Satis- 
laction for the Deſect or Damage ſuſtain d in 
his Body, and likewiſe for the Pain he has en- 
dured. And therefore ſuppoſing him, (for In- 
itance) to have loſt the uſe of a Hand or a Foot, 
they do not now conſider what Gain he would 
have made, had thoſe Limbs remain'd entire ; 
but becauſe he hath been already paid for the 
diſabled Part, they only compute what Damage 
he ſuffers, during his Sickneſs 1n reſpect of 
tuch Work, as he could have perform'd, though 
maim'd in Body, if well in Health. And they 
think he may fairly demand fo much for every 
day of his Sickneſs , as his daily Wages had 
been for watching a Cucumer Garden. But 
becauſe it is a different thing, whether a Man 
loſes a Hand or a Foot; whether only lying 
ſometime ſick of his Wound, he afterwards 
recovers without prejudice, or whether he 1s 
actually depriv'd of a Limb, Marmonides pro- 
poſes a nicer and more exact way of rateing 


the Ceſſation of Work, according to partic 
Caſes. 1 the — ſhall not = Naim d. 1 * 
only caſt into a Sickneis, and confined to his 
Bed, or if the affected Limb only ſwell for x 
time, and afterwards regain its ſoundneſs and 
uſe, the other Party ſhall allow him daily for 
the loſs of his Work, according to the utual 
Wages or Hire receiv'd by Men of the ſame 
Calling. But if he is maim d in a Limb, or hag 
loſt a Hand, Satis faction being already made 
him for that loſs, or what they call Damage 
being before diſcharg'd, as to the bare Cœſa. 
tron of his Work, they then conſider him as 
a Keeper of Cucumers, and computing the 
Pay, generally allowed for this Work, order 
him ſo much for every day of his Illneſs. In 
like manner, if be has loſt a Leg, they conſider 
him as a Sentinel or Watchman at a City Gate; 
if an Eye, they ſuppoſe him to work at turning 
a Mill; and ſo agreeably of all other Hurts 
and Miſchiefs. 

Laſtly, in rateing the Affront or D!ſerace, 
they conſider the Condition and Degree ol both 
Parties. Since an Affront is much more pro- 
voking from a mean and vile Perſon, than from 
one of Quality or Power; and fince the ſame 
piece of diſreſpect may be light and inconſider- 
able to one of vulgar Condition, and yet be 
heinous and intolerable, if offer'd to a Man of 
Honour. And here we may by the by obſerve 
the Diſtinction added, concerning the Place or 
the Scene of the Action, which ſometimes very 
much varies this Point. Thus if a Maa ſli- 
ding down from the Roof of a Houſe, ſhall bu; 
one that paſſes by, and at the ſame time affront 
him, for Inſtance, by making the Dart tall on 
him, he ſhall be reſponſible for the Damage or 
Miſchief , not for the Ignominy. Thus much 
we have gather'd from the Jewiſh Laws; and 
on the ſame Head the Reader may conſult the 
Roman ; particularly, /. alt. D. de bis qui effu- 
derint vel dejec &. I. 3. D. N Where 


we mult take notice, that when tis ſaid Scars 


and Deformily are not capable of being prized 


or rated, the Rule will hold good only in the 


Caſe of Freemen. For ſince the debauch'd 
Manners of that Nation, fet a higher Price 
than ordinary on handſome Slaves, they might 
conſequently claim a pecuniary Satis faction 
from thoſe who ſhould rob a Slave of this Ad- 
vantage, by a Wound 1n the Face, or any In- 
Jury of that kind. So the disfiguring the Face 
of a Virgin or unmarried Woman , whoſe 
Beauty ſometimes 1s the beſt part of their For- 
tune, may be reckon'd amongſt Hurts, requi- 
ring Compenſation. And indeed Deformity if 
very remarkable, 1s in general a fad Unhappi- 
neſs, rendring us diſagreeable to others, and 
expoling us to the Contempt and Derifion of 
Proud and of Satyrical Men. Yet Scars re. 
ceiv'd in War, pals for marks of Honour and 
Valour by the common Vote of Mankind (5). 


(a) Conf. I. 5. princ. & f. 1. D. de injuriis, Where ſince there is this difference made between Verberatio and Pul- 
ino, that the former is with, and the latter wit hour Pain, it ſeems to follow that even Pain may fall under Valuation. 
( b ) See the Example of M. Serwilius in Livy, I. 45. © 39 Add. Senee. de Bene fie. 1, 5. c. 24-1. 13. Prin; D. ad 
L. Aquil, 
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As to the Compenſation after an Act of 
Maiming, this is farther obſervable, that in 
ſuch Cates the Limb it ſelf is not properly ra- 
ted or valued, 1t being a thing really incapable 
of a pecuniary Price; but the deſign of theſe 
Proceedings 1s only to repair the Damage 
ſuſtain'd by the loſs, or by the diſuſe of ſuch a 
Part, with regard to the difference of Times, of 
Perſons, and of Abilities ; and whilſt the Judge 
is ſettling theſe Points, tis neceſſary he ſhould 
ſpeak of the Members themſelves (a). 

IX. The next Inſtance produced by Grotzns 
of the Adulterer and the Adultereſs, who he 
ſays are bound not only to fave the Husband 
harmleſs, as to the Maintenance of the ſpu- 
rious Iſſue, but likewiſe to make good to the 
Legitimate Children any Damage which they 
ſhall ſuſtain, in Caſe fo falſe a Sharer ſhould 
be admitted with them into the Inheritance ; 
falls under that nd of Damage, which Men 
are faid to cauſe only /ndireftly, and by Conſe- 
quence. For as to the direct Crime of Adultery, 
that does by no means belang to Pecuni 
Damage. On this Point Ziegler obſerves that 
Grottus is indeed in the right, when he aſſerts, 
that the Husband ought to be ſecured from the 
Burthen of keeping the Adulterous Off-ſpring : 
But that it will bear a Diſpute, whether Re- 
ſtitution ſhould be made to the itimate 
Children for what they ſuffer by ſuch a Partner 

in the Inheritance. For he ſays the Queſtion 
here is concern'd only about the Mothers 
Eſtate, to which the Adulterous Children can- 
not be admitted, but by the Ordinance and 
Preſcription of Law. And therefore when the 
Law of any Nation does thus actually allow 
them to ſhare in the Maternal Inheritance 
with the Legitimate ; the Damage here given 
proceeds from the Law it ſelf, and not from 
the Adulterers. To which might be added, 
that the Adulterers are not obliged to ſuch 
Reparation for this farther Reaſon, That 
Children have not a perfect Right to the Goods 
of their Living Parents; and no Neceſſity of 
Reparation can ariſe but from the Breach of a 
perfet? Right. Thus a Parent cannot be ſaid 
properly to imjure the Children by paſling to 
a ſecond Marriage, though their Hopes of In- 
heritance may fink conſiderably by ſuch a Pro- 
ceeding. But the Truth is, the Inſtance al- 
ledged by Grotzus, abſtrafts both from the Pro- 
viſſons made by Civil Laws, about the Suc- 
ceſſion of Adulterous Children, to the Goods 
of their Parents, and alſo from the Penalties 
decreed againit the Adulterers, If convicted; 
and tis but reaſon to affirm with him, that the 
Adulterers tho' unconvidted or undiſcover'd, 
do my owe ſuch Reparation, both to the 
Husband and to the Legitimate Children. For 
by the End and Deſign of the Matrimonial 


Covenant, the Children had a perfect Right, 
that no one ſhould thruſt new Co-heirs amongſt 
them, beſides the lawful Husband of their 
Mother. And by the ſame Covenant the Huſ- 
band had a Right of refuſing to maintain, not 
only out of his own proper and ſeparate Goods, 
but likewiſe out of his Wife's Dowry, the 
baſe Progeny of his polluted Bed (1). 

X. If a Man has either by Force or Fraud 
defiled a Virgin, he is obligd to pay her fo 
much as ſhe appears to be damnified in her 
hopes of Marriage, by the Loſs of her Ho- 
nour. For pure Virginity 1s a very valuable 
Poſſeſſion, and as it were the common Portion 
which Nature gives her Daughters (5). And 
therefore he who robs a Maid againſt her Will 
of this Treaſure, ought ſo largely to refund to 
her, that the Improvement of her Fortune 
-y hide the Blemiſh of her Body. ba, 
indeed the true way of proceeding is, that he 
marry her himſelt ; unleſs hinder'd by the 
Diſparity of their Condition, or ſome other 
extraordinary Circumſtances (e): But ſhe who 
by a luſtful Compliance, voluntarily parts 
with her Chaſtity, 1s to thank her ſelf for the 
Loſs. Yet commonly ſpeaking, the Man in 
theſe Caſes is preſum'd to be more faulty than 
the Woman. He who ſhall entice a Virgin to 
proſtitute her ſelf on the promiſe of Marriage, 
ſhould be bound to make good that Engage- 
ment. Nor will the Objection hold here, that 
Covenants about baſe or diſhoneſt things are 
invalid. For ſince the Law of Nature requires 
no Interval betwixt the Covenant and the 
Completion of Matrimony (4), (all ſuch di- 
{tance being 1ntroduc'd by Civil Cuſtoms and 
Conſtitutions) (e), with regard to that Law, 
we can ſcarce call this a baſe Condition, You 
© ſhall be my Wife provided you conſent, that 
I ſhall immediately uſe you as ſuch. Or if 
there be any thing which ſeems foul in ſo 
overhaſty a Match, it is not judg'd ſufficient 
to invalidate the Contract; becauſe Marriage 
is, in this Caſe, the more favourable fide. 

XI. A Thief or Robber is bound to reſtore 
the thing taken away, with its natural Increaſe 
or Improvement (2); and to make good, not 
only the Dampge Actually enſuing to the 
Owner, but likewiſe the ſurceaſing of his 
Gains; and this, although he be compell'd to 
ſuffer the juſt Pun; t of his Crime. For 
tis the injur'd Party who demands Reparation, 
and it is the Commonwealth which requires Pu- 
niſhment for the Publick Good ; and the Judge 
can by no means reckon this as a Satisfaction 
to the private Perſon, ſo as to make him loſe 
his Goods without Remedy and Reſtitution. 
Therefore tis an abſurd way of proceeding in 
ſome States, where the Magiſtrate claims the 
Goods found on the Robber, and commands, 


(a) Becler, ad Grot, I. 2. c. 1.f. 6. (b) Apuleizs in Apoleg. A beautiful Maid, though in the Condition of Po- 


verty, hath a ſufficient Portion, ſhe brings 


her Husband, Sweerneſs of Spirit and Diſpoſition, fair Charms and 
ſt Purity. And indeed Virginiry alone is commonly, 


and ought to be eſteemed by the other Sex, a full and 


juſt Recommendation. (1) See Placeste upon Reſtitution, I. 3. C. 12, 13. where he has handled this very Cafe at 
large. (c) See Exod. XXII. 16, 17. Deuteron, XXII. 28. 29. (d) See Tobit, VII. 10, 18. (e) V Gratian Cauſ. 27. 


Net. 2. Cap. 39. (2) Vid. I. 4. c. 7. . 3. 


2 


the 
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the true Owner of them to content himſelf with 
ſeeing the Villain _—_ to publick Juſtice (a). 
Nor 1s it more agreeable to the Law of Nature, 
that the Charges of Puniſhing the Thief ſhould 
be laid on the Perſon he has rob'd, ſince the 
inflicting due Penalties, belongs entirely to the 
Government to eſſect, which if more Expences 
are requir'd, than the Eſtate of the Criminal 
amounts to, the Remainder is to be made up 
by the Publick ; eſpecially fince at other times 
the Treaſury gains ſo conſiderably by Forfeits 
and Confiſcations. For Inſtance, if a State 
engage in a War, upon account of ſome pri- 
vate Members who have been injured, all are 
obliged to contribute to the Charges, as well 
as thoſe whoſe Defence is particularly under- 
taken. The Caſe 1s otherwiſe, if the Judge 
puts it to the injured Parties choice, whether 
he had rather recover his Goods, or ſee the 
Thief executed; for here if he prefer the 
Jatter Condition, he can lay no claim to farther 
Satisfaction. Though the Judge cannot fairly 
propoſe ſuch Terms, ſince the Puniſhment of 
Ma le factors ought not to depend on the Plea- 
ſure or Humour of private Men, but on the 
Publick Advantage of the State. 

If the thing ſtolen be ſpent and embezild, 
Crotius will have it to be paid for according 
to a middle Valuation; not to the full worth, 
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nor yet conſiderably leſs. Which Direction 
Ziegler does not without reaſon diſlike. For 
what Title has the Thief in this Caſe to Fa. 
vour? If I can demand the full and higheſt 
Price when to oblige a Perſon, I ſell a Yi 
otherwiſe not Yenaible, why ſhould 1 here 
make any Abatement to the Thief, who ſeizes 
my Goods againſt my Will? and is my Chap. 
man only upon Compulſion (5)? And in this 
Caſe too Reparation is due from the Thief or 
from his Heirs, ( yet not beyond the Value of 
the Inheritance,) although he has ſuffer'd the 
Corporal Penalty of his Crime. For it does by 
no means look like Injuſtice or Cruelty, that 
the Offender after he has thus ſatisfied the 
Law, either by Death or other bodily Pain, 
ſhould likewiſe recompenſe the Perſon he has 
endamaged. The trite Objection of Mors om. 
nia ſoluit (c), Death pays all, has no manner 
of Force in the preſent Buſineſs. Death in- 
deed diſcharges perſonal Performances, but 
not proper Debts, which cleave as it were to 
the Goods and Poſſeſſions, and follow them to 
any new Maſter. And ſuch is this Debt for 
Damage given. 

The other | ry of Hurt are more eaſy to 
be ſettled and decided ; and ſome of them will 
hereafter be particularly inſiſted upon in their 
proper place (4. 


(a) Ha. Caroli V. Ord. Crim. Art. 218. Aud. 1. 3. . 12. De de Peculis. I. 56. ſ. 1. D. de furtis. I. 7. princ. D. de in- 


cendis ruins. (b) Aud. I. 9. D. de in litem jurando. I. 2. 


princ, D. ad L. Aguil. verb. quant i id in eo anne plurimi fuit. 


1.8. C 1. 1. 2e. D. de Condict. furtin. (c) Ex Novell. 22. c. 20. (d) As for the Treſpaſſes done by Beaſts, which 
the Roman Lawyers term Pauperies, conſult their Obſervations, ad Tir. D. Anadruper. * 4 


CHap. II. 
That all Mien are to be accounted by Nature Equal. 


Elides that Affection which every Man 
maintains ſor his own Life and Body, and 
poſſellions, by which he cannot but reſiſt and 
repel whatever threatens Deſtruction to thoſe 
dear Concerns; we may diſcover likewiſe 
deeply rooted in his mind, a molt tender Efeem 
and Yalue for himſelf ; which if any one en- 
deavour to impair, he is ſeldom leſs, (and 
ſometimes much more,) incens'd, than if a 
Miſchicf had been offer'd to his Perſon, or to 
his Eſtate. This Paſſion, though it may be 
heighten'd and improv'd by various external 
Cauſes, yet ſeems to lay its firſt Foundations 
in the very Conſtitution of Human Nature. 
The word MAN 1s thought to carry ſomewhat 
of Dignity in its ſound; and we commonly 
make uſe of this, as the laſt and the molt pre- 
vailing Argument againſt a rude Inſulter, Jam 
uot a Beaſt, a Dog, but I am a Man as well as 
your ſelf (a). Since then Human Nature agrees 


equally to all Perſons, and ſince no one can 
live a ſociable Life with another, who does 
not own and reſpect him as a Man; it follows 
as a Command of the Law of Nature, that 
every Man efteem aud treat another as one who 
is Naturally his Equal, or who is a Man as 
well as be. 

IT. For the better underſtanding this 
lily amongſt Men, we may obſerve, that Fobbes 
(5) reſtrains it to a parity of Strength, and of 
other Human Abilities which attend a ripe 
and perfect Age; and would from hence infer, 
that all Men have good Cauſe, naturally to 
fear each other. For he indeed can ffrike 
no Terrour into me whoſe power reaches 
not far enough to hurt me. But now 
amongſt Men, he who is inferior to another 
in bodily ſtrength, may either by Treacherous 
Contrivance, or by Art and Dexterity, take 
away the Life of the ſtouteſt Mortal (c). 


(a) Statius, Thebaid. 12. 

Hominum inclyte Theſeur, 

Sanguis erant omnes eademg; in Sydera, eoſden 
Sort itus animarum, alimentag; veſtra creati. 


(b) De Ciue, c. 1. ſ. 3. (c) Seneca de Ira, I. 1. c. 4. 


Brave Theſeus, they were Men like all before, 

And Human Souls in Human Frames they bore, 
Wich Tes to take their Parts in Earthly Feaſts, 

With you to climb one Heaven, and fir Immortal Gueſts, 


There is no Man ſo contemptibly weak, who may not hope 


ſume way or other to wreck his Revenge on the braveſt Perſon breathing. We are all ſtrong cnough to do Miſchief. 


Since 
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Since therefore the greateſt of Natural Evils, 
which can proceed from Human Power is 
Death, which any grown Perſon 1s able to 
bring upon another; ſince thoſe may be term'd 
Eqnal, who can do equal Miſchief to each 
other, and ſince to kill is equally ( becauſe in 
the higheſt degree) ro Miſchieve, it follows 
hence that Men are by Nature equal (a). When 
he lubjoins that he preſent [nequality has been 
introduced by Cruil Law, he ſeems to me very 
much to have forgotten himſelf. For he had 
been ſpeaking before of the natural Equality of 
Men's Strength, to which 1t is a great Impro- 
priety to oppoſe the Unequalneſs, ariſing from 
rolitick Inſtitutions, which does not affect or 
regard the Strength of Men, but their State 
and Condition; does not make one Man ſtouter 
than another, but greater in Quality and Ho- 
aour. Nor has the ſame Author much better 
Succeſs, when he pretends (5) to diſcover in 
the Faculties of tbe Mind, a greater Equality 
than that of Strength. He ſays indeed, that 
all Prudence is but Experience, which Nature 
in equal time equally beſtows on all Men, in 
thoſe things they equally apply their Mind's unto. 
Bur do not we ſee one Man piercing more 
deeply than another into the Conſequences of 
things (1), applying more dextrouſly what he 
obſerves, and diſtinguiſhing with more Perſpi- 
cacity, the likeneſs or unlikeneſs of Cafes and 
Circumſtances? And hence it frequently 
comes to paſs, that of Two Men who have 
heen employ'd an equal Time in the ſame 
Buſineſs; one ſhall grow Eminent for Ma- 
nagement and Addreſs, whileſt the other's 
Natural Heavineſs ſhall be little amended, by 
ſo long a Courſe and Experience of Affairs. 
Nor does the great Diſparity of Men's Pru- 
dence ariſe only from their own falſe and over. 
weaning Conceit of their Particular North, 
every one thin ting himſelf to have a higher De- 
gree of Wiſdom than the Yulear ; that is, than 
all except a few, whom by Fame, or for con- 


curring with himſelf, he 1s wont to approve and 


mire. For this Diſparity appears, not only 
when a Man compares himſelf with others, 
but when he compares others amongſt them- 
ſelves, and 1s not concern'd as to his own In- 
tereſt, which fide carries the Advantage. Nor 
do we always favour and commend him, who 
conſpires with our own Thoughts and Deſigns ; 
but whom the fair contrivance and the good 
Succeſs of his Project, entitles to our Appro- 
bation, And although ſuch is the Natural 
Temper of Man, ſo greedy of Eſteem and 
Applauſe, that every one Diſdains to be up- 
braided with Ignorance or Folly, and is exceed- 


ingly incens'd againſt thoſe who boaſt of much 
larger Talents, much higher Atainments than his 
Neighbours, yet it does not follow hence, that 
no one allows another to be wiſer than him- 
ſelf. For what if we fancy Two Men falling 
together into the ſame Danger, one of whom 
by his dexterous Management comes cleanly 
off, whileſt the other is baſely hamper'd, and 
eſcapes not without conſiderable Hurt or Pre- 
judice, will not the latter here acknowledge 

is Fellow to have had a better Head- piece 
than himſelf? This is indeed, a part of that 
Freedom which Men equally enjoy, that a 
wiſe# Perſon ſhall have no right to challenge 
the Government of one more ſimple, unleſs 
with his Conſent ; eſpecially if the latter pro- 
feſs himſelf to be contented with his own 
little Sagacity, and not deſirous of the Con- 
troul, and the Direction of others. 

But although the Conſideration of ena! 
Strength is thus far ſerviceable to our preſent 
purpoſe, that it may reſtrain one Man from 
raſhly inſulting over another, in as much as 
all Contention with an Equal is of dubious 
Iſſue, and becauſe it is extieme Folly to deſire 
the hurting another by undergoing our ſelves 
the ſame Proportion of Miſchief: Yet the 
Equality which we are now treating of, is of a 
different Species, and the inviolable Obſerva- 
tion of it, is in the higheſt Degree Conducible 
to the common Benefit and Intereſt of Mankind. 
And here, as in all other things, may we juſtly 
admire the wiſe Contrivance of Nature, that 
whilſt ſhe diſtributes amongſt Men the Goods 
of the Body and of the Mind, by unequal Par- 
cels and Meaſures, ſhe introduces this general 
Equality, to form an agreeable Harmony a- 
mongſt all the other Varieties and Diſpropor— 
tions. For as in well order d Commonwealths, 
one Subject may exceed another in Riches or 
in Honour, but all are equal Sharers in the 
Common Liberiy; ſo under this Regulation of 
Nature, how much ſoe ver a Man may ſurpaſs 
his Neighbours, as to Bodily or Intellectual 
Endowments , he is ſtill obliged to pay all Na- 
tural Duties, as readily and as fully as he ex- 
pects to receive them; nor do thoſe Advantages 
give him the leaſt Power or Privilege to op- 
preſs his Fellows. Nor on the other ſide, does 
the bare unkindneſs of Nature or of Fortune, 
ſet a Man in a worſe Condition than others, as 
to the Enjoyment of Common Rights. But 
whatever one Man requires or expects from 
others, the ſame may others (all Circumſtances 
being alike) demand from him; and the {ame 


Judgment one decrees againſt another, he is 


obliged in like Caſe to ſubmit to himſelf (e). 


(a) Ir is the Argument of Pallas in Yirgil's En. 10. 
Totidem nobis animeq; manuſq; 

(b) Leviathan, c. 13. 
Man, cap. f. 


Our Hands are equal, and our Lives the fame. 
( 1 ) See the Earl of Clarendon's Survey of the Leviathan. Lowde on the Nature of 
(c) As Phearus ſays, I. 1. Fab. 27. Sua quiſque exempls debet æqus animo pati. Every one ought 


to bear it patiently, when his Example is turn d upon Himſelf. Diodor. Sic. I. 13. c. 30. Tis but — that a Man 
e 


ſould himſelf ſubmit to that Law, which he hath preſcribed to others. Quinctilian Declam. 3. 


think that every one when he paſſeth Judgment on 
the like Caſe. 


r:1nidcs Phe 7. 
'Tis beſt my Son to keep Equality; 
The Mighty Band which L 


— 


Friends unites to Friends, 
22 | On 


muſt needs 


tters, approves of that which he himſelf would have done in 
Adi. Cumberland de Leg. Nat. c. 2.1. 7. Senec. Epiſt. 30. Equality is the firſt part of Juſtice. Eu- 


And States to States, and links confederate Wars 


(2 
, 
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On this Account we can by no means admit of 
Cicero's Rule which he lays down in his third 
Book of Offices; Lex ipſa nature, &c. T he 
Law of Nature it ſelf, which preſerves and holds 
together the common Profit of Mankind, does de- 
cree, that things neceſſary for Life and Suſtenance, 
may te iransfer d fi om an idle and uſeleſs Perſon, 
ſoa Hanof Wiſdom, Goodneſs, and Yalour, who 
Hhould he be ſuffer d 70 periſh, would exceedingly 
prejudice the Fuviick by his Death. Much 
maic unworthy of Approbation is that ſaying 
of the American, recorded by Montaigne (a), 
«ho conung to Roan in the Reign oi Charles 
IX. and being ask'd what he obſerv'd that was 
Ungular in France, antwer'd that amonglt other 
things, he could not but wonder to tee ſome 
Pertons abounding in all manner of Plenty, and 
others opprets'd with the molt grievous Want, 
becving at their Doors, and not rather chuſing 
to invade and pillage them for their own ſup— 
port. For as thote who excel in the Goods of 
the Mind, of the Body, or of Fortune, ought 
not to treat Men of lower Condition with 
Haughitinels and Infolence, fo neither ought 
thele to envy or to rifle their Superiors. 

And this Fquality we may call an Eyualily 
of Hg, the Principle from which it tprings 
is this, that the Obligation to a ſocial Lite 
:,ually binds all Men, in as much as it is the 
ine parable Companion of Human Nature, con- 
lider d imply as rs Where we may oblerve 
tarther, that between Obligations enjoyn'd by 
a Saper:or, and thoſe which ariſe from Mutu- 
al Compact, there feems to be this difference, 
Mat the latter immediately ceaſe to bind a Man, 
hen the other Party hath broken the Agree- 
dient; whereas the former may ſtill engage us 
10 lume Performances towards a Perſon who is 
anting in a mutual return of Duty. And the 
icici of this is, becaule the Author and Im- 
poicr of the Obligation is able to make up to us 
eme other way, what we loſe by being more 
ult than cur Neighbours, But our Obligation 
to the practice of Natural Duty and Right, al- 
tncugh impoled by the ſupreine Lawgiver, does 
thus lat agree with Obligations of common 
R1r22115 and Covenants, that fo ſoon as one 
' crivn TrEceces from it, hecan no longer require 
ne tame Ottices from another; and beſides , 
the other Farty does hence acquire a Right of 
c mpelung him by force to make Satisfaction. 
inough tne Genius of Civil Society makes it 
necetiary to abridge and allay this Liberty ad- 


hering to a State of Nature, for the {i upport and 
maintenance of Government and of Peace. 
III. Other Reaſons there are Popular and 
Plauſible, which might give us no little Alliſt. 
ance in diſcovering, and in illuſtrating chis 
Equality. Amongtt which this is not the lea(t 
conſiderable, that we all derive our being from 
one Stock, from the ſame common Father gf 
Human Race. On this Conſide ration Boeth;a; 
Checks the pride of the inſulting Nobility, 


Quid genus & proaves firepitis ? 
S: primordia veſtra, 

Autoremg; Deum ſpectas, 
Nullus azgener extat 

Nt vitiis pejora fovens, 
Proprium deſerat ortum. 


Fondly our High Deicent we boaſt; 
If whence at firſt our Breath we drew, 
The common ſprings of Life we view, 


The airy Notion ſoon is loſt. 


Th' Almighty made us Equal All : 
But he that {laviſhly complies 
To do the Drudgery of Vice, 


Diſowns his High Original. 
Mr. /tchiner. 


Farther, that our Bodies are all compoſcd of 
the ſame Matter, frail and brittle, liable to be 
deſtroy d by a thouſand Accidents of Miſchief. 
We all owe our Exiftence to the ſame Method 
of Propagation, we are all by the ſame Degrees 
faſhion'd and compacted in the Womb of our 
Mother; and the Nobleſt Mortal in his En- 
trance on the Stage of Life, is not diſtinguiſh'd 
by any difference of Pomp or of Paſſage, from 
the loweſt of Mankind (5). Our Growth and 
Nouriſhment is per form'd alike, and the groſs 
remainder of our Food are carried into the ſame 
Common Shore. Laſtly, our Life haſtens to the 
lame General Mark, Death obſerves no Cere- 
mony, but knocks as loud at the Barriers of the 
Court, as at the Door of the Cottage (c), and 
after Death, our Bodies are reſolvd into the 
ſame Duſt and Corruption (4). Befides, wiſe 
Men are ever preſſing it upon our Conſidera- 
tion, that we are alike obnox1ous to the 
ſports of Fortune, to the endleſs variety of 
Dangers and Miſchances; or rather, that the 
Divine Diſpoſer of all things, enſures no 
Man in has preſent State, or in the Poſſeſſion 
of unſhaken Felicity: but according to the 


„ 


— _ 


4) B.r.C. b See Ham VII. 5. (c) —— Mor: quo pulſat pre pauperum tabernas —=Regumque turrec. 
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Hip? em ritam mortalia ſecula vitam, 
D wn wt u, hulla manent diſcrimina fati, 
| „„ Vanoq; exutum nomine regem, 
CMV pee gen. 


The World owes us all to Death. (d) Claudi an in Ruffin, I. 2. 


From Earths wide Stage, the Mortal Actors come, 
And here partake an undiſtinguiſht Doom. 

Aſide their Honours with their Robes they throw; 
The Herald and his Trade are loſt below. 

The King depoſed, forgets the Duſt he mad 
And the rude Peaſant crouds the Royal Shade, 


Hither as ro rhe Grand retiring Room, 8 


i o.j-ilet, (levies 1994 vewes, the Dead are all upon a Level. Lucian LH 8 A g , @mVleg. The 
Grave admits no difference in Title or Degree. Cicero de Leg. I. 2. It is moſt agreeable to Nature, that Death ſhould 
take off a Diſtinction of Fortune. Statius, Thel. X. —It,nlant iu more latenter, 


—— Titles hid in Duſt. 


Ad Sirach, X. o. c. 


Sectet 
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Secret Counſels of his Providence, diſpoſes of 
different Men by different Changes and Re- 
moves (*). Our Chriſtian Profeſſion ſuggeſts 


many Mortives to the ſame purpoſe; as that God 


does not eſteem Men according to their No- 
bility, their Power, or their Wealth, but ac- 
cording to their ſincere Piety and Goodneſs. 
And that at the laſt great Day of Judgment, 
of th: Diſtribution of Rewards and Puniſh- 
ments in another Life, no regard will be had 
to thoſe who [well in Port and Figure, beyond 
their Neighbours of this World. 

IV. This Equality being admitted, there 
flow from it ſeveral Precepts, the Obſervation 
of which bears a very great force in the main- 
taining of Peace and Friendſhip amongſt Men. 
And this in the firſt place is moſt manifeſt, that 
he who would uſe the Afliſtance of others in 
promoting his own Advantage, ought as freely 
to be at their ſervice, when they want his help 
on the like Occaſions. One good turn requires 
enother, 1s the common Proverb. For he mult 
certainly eſteem others awnequal to himſelf, 
who conſtantly demands their Aid, and as 
conſtantly denies his own. And whoever is 
of this inſolent Temper, cannot but highly 
diſpleaſe and provoke thoſe about him, and 
ſoon give occaſion to a breach of the Common 
Peace. It was a Manly and a gallant Reproot 
which CaradZacus gave the Romans, Num ſi 105 
omnibus imperitare vultis ſequitur ut omnes ſervi- 
tutem accipiant ? Becauſe you deſire to be Maſters 
of all Men , does it follow that all Men mufi 
deſire to be your Slaves (a)? (1) And indeed, 
it as much implies a Contradiction to deter- 
mine differently in my own Caſe, and anothers, 
when my are exactly Parallel, as to make con- 
trary Judgments on things really the ſame. 
Since then, every Man is well acquainted with 
his own Nature, and as well at leaſt as to 
general Inclinations, with the Nature of other 
Men, it follows that he who concludes one 
way as to his own Right, and another way as 


to the ſame Right of his Neighbour, is 
guilty of a Contradiction in the plaineſt Mart. 
ter: an Argument of a Mind unſound in no or- 
dinary Degree. For no good reaſon can be 
given, why what I eſteem juſt for my elf, I 
ſhould reckon unjuſt for another in the {ame 
Circumſtances, Thoſe therefore are molt pro- 
perly ſociable Creatures, who grant the ſame 
Privileges to others, which they defice ſhould 
be allow'd themſelves (5); and thoſe on the 
other Hand, are molt unfit for Society, who 
imagining themſelves a Degree above Vulgar 
Mortals , would have a particular Commiſſion 
to do whatever they pleaſe; they give them- 
ſelves a free Pardon for all things, and vouch- 
ſafe not to others the leaſt Indulgence ; they 
demand the Principal Share of common Ho- 
nours, and of common Goods ; though their 
Right and Title is not diſtinguiſh d by any pe- 
culiar Excellence or Advantage. For as in 
raiſing an Edifice, a Stone which by reaſon of 
its rough and angular Figure, robs others of 
more room than it fills it ſelf, and upon ac- 
count of its exceeding Hardneſs , cannot con- 
veniently be cut into Regularity, and fo hin- 
ders the whole Frame of Building from cloſeing 
together, is thrown aſide by the Workman, as 
unfit for all uſe and Service; ſo thoſe =a4orin)ar, 
thoſe greedy Churls, whoſe rough and ſavage 
Temper inelines them to heap Superfluities on 
themſelves, and to deprive others of meer Ne- 
ceſſaries, and whoſe violence of Paſſions makes 
them uncapable of being reclaim'd, are indeed 
the great Impediments of Society, and the 
Plagues of Mankind. Hence it is a Command 
of Natures Law, that 20 Man who has not ob- 
tain'd a particular and eſpecial Right, ſhall ar- 
rogate to himſelf a larger ſhare than his Fellows ; 
but ſhall admit others to an Enjoyment of equal 
Privileges with himſelf (c). Therefore the 
Commiſſioner in Z:vy (d), who came to treat 
with the common People in Sedition, was guil. 
ty of Inſolence, when he told them, Sarzs 


Ws 


Valet ima ſummis 


Mutare, & inſiguem aitenuat Deus, 


Ob{cura promen:. Hor. I. 1. Od. 34, GOD can quite change the Conditions of Affairs, and the Stations of Men 


Hem, I. 2. Od. 13. Quod quiſque vitet nunquam homini Satis, Cautum eſt in horas. 


the Accidents of the next Hour. Mauil. lib. 3. 
Tant a eſt rerum diſcordia in ævo, 

E Subtenta malis bona ſunt, lacrymeq; ſequunt ur, 
Vota, nec in cunctis ſervat fortuna tenorem, 

U/que adeo permixta fluit, nec permanet unquam , 
Amiſitq; fid:m variando cuncta per omnes. 


No Man is provided ag 


Hence there ſprings 

That various Diſcord which is ſeen in things 
In one conrinued ſtream no Fortune flows, 
Joy mixes Grief and Pleaſure's urg'd by Woes 
Inconſtancy in every part appears, 

Which Wiſdom never truſts, but Folly fears. 


Mr. Cre? 


A moſt noble ſtrain we have to the ſame purpoſe in Senecas Thyeſtes. Le qui donat diadema fronc;, &c. 
Arrian (in Epictet. } tells a Story of a poor Shoemaker, whom his Maſter Epaphroditus ſold off as a Slave of rt 
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uſe. In ſome time the Man got the Honour of Working at his Trade for the Emperour; and then "was plenn! 
to ſee how Epaphroditus made his Court to him. (a) La#anr. Inſtit. I. 3. c 22, That cannot be done wite!y, „ie 
were it done by all, would be Unprofitable or Evil. (1) Tacit. Annal. I. 12. c. 37. 


(b) Qui ne ruberibus propriis offendat amicum 
Paſtulat, ignoſcat verrucis illins : æquum eſt 


Peccatis veniam poſcentem reddere rurſus. 
Hor. 1 Sat. 3. | 


He that would have his Botches not offend, 
Muſt wink at pany Pimples in his Friend, 
Indulgence ſhould be Mutual; they that wan. 
The largeſt Pardon, ſhould the largeſt grau-. 


( c Thus the Tribune of the Commons ſpeaks in Dimyſius Harlicarnaſſeus, with regard to the unwritten Laws of 
Nature, O ye Senators, we demand that the People may thus far enjoy the ſame Rights with you. We grant that 
thoſe of your Number who excel in Vertue and in Fortune, ought ta poſſeſs the chief Offices and Honours of the 
State Bur this Privilege we preſume may be fairly Challeng'd by every Member of a Commonwealth, to be ſe 
cured from Injuries, and to obtain Juſtice againſt thoſe who offer them. Lan: Div. Inſtic. I. 3. c 21. He thar 
would bring Men to an Equality, muſt take off all the vain humour of Arrogance and Pride; and ſhew thote whe 


well with Power and Grandeur, that they are indeed on the Level with their moſt needy Vaſſi!s 


1. 2 c. 29, (d) Book III. Chap, 53. 


A. Sen a2 Iri, 


ſube ra 
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luperq ; humulis ef, qui quo jure in civilate many, admit not of 2 Diviſion , the Perſons 
vrvit, nec inferends injuriam, nec patiendo. Fe who have an equal Right to it, uſe it in Com. 
is humble enough, and indeed too humble in a mon, and without Stint, if the 2 of the 
State , who is content to live upon equal Terms thing will allow it; if not, that they then uſe 
and Rights , neither doing an [njury nor taking it in a certain and limited manner, and with 
one. As if it were a hard Caſe, that the Pri- Proportion to their Number. For it is not 
vilege of Nobility ſhould not be ſtrong enough poſlible to find out any other way of obſerving 
to diſpenſe with that Fundamental Law of an Equality in theſe Cafes. But if the thing 
Equity, Do as thou wouldſt be done by (a)! can neither be divided, nor poſſeſs d in Com. 
On this Principle is built that gallant Compli- mon, then the ule of ir ſhall either be taken 


ment of Pliny to the Emperour Trajan, Unum by turns (f), or if this Courſe too fail of Sue. 


ille ſe ex nobis, & hoc magis excellit atgue emi- ceſs, and if likewiſe one of the Contenders 
net uod unum ex nobis ſe putat - nec minus h. cannot give the others an equivalent to ſecure 
minem ſe quam hominibus præeſſe meminit. He to himſelf the whole Enjoyment of the thing 
thinks himſelf one of us, and tis this makes him deſired, then one ſhall carry it from the reſt, 
more our Supericur , that he paſſes in his own by the fair Deciſion of a Lot, which is the 
Judgment for our Equal ; and remembers him- moſt proper Remedy that can be applied to all 
ſelf to be no leſs a Man than the meane t Subject Differences of this kind, in as much as it takes 
whom he governs, For that excellent Prince away the Notion of Contempt by ſetting all 
when he accepted the Supreme Command, had the parties ona Level, and if it does not favour 
promiſed that private Men ſhould find him ſuch a Man, yet does not in the leaſt diſgrace him 
an Emperour, as he himlelf deſir'd to find, (g). Hobbes (h) has divided Lots into two 
whilſt a private Man. Galba in Tacitus (b), forts, Arbitrary and Natural. The former is 
gives Piſo an admirable piece of Advice to the ſuch as the Competitors agree upon, engage. 
1ame purpoſe. Utiliſſnnus idem ac breviſſimus ing to ſtand to the Event, whilſt they cannot 
bonarum malarumq; rerum delectus ef cagitare, by any Art govern or forſee it; and therefore 
gui aut volueris ſub alio principe aut nolueris. this kind of Lot with regard to Men, depends 
7 he belt and the ſhorteſt Rule 10 obtain the true entirely on meer Chance and Fortune. Aa. 
Art of good Government, is to conſider what you tural Lot, he ſays, is either ri Seiſure , by 
would your ſelf approve, and what you would con- which a thing which can neither be enjoy d in 
demu in another Prince; and accordingly io common nor divided, paſſes to him, who ſhall 
practice the former, and to avoid the latter. And firſt lay hands on it with a deſign to keep it; 


Seneca (c), joins in the ſame wiſe Direction; or Primogentture , by virtue of ſuch Paternal 


this ( ſays he) 7s the Sum of my Aavice, ſhew Goods as can neither be divided nor poſſeſt in 
[uch behaviour towards an Inferior, as youw ould the common by many Children, are adjudg'd to 


have a Superior ſhew towards you (d). the Firſtborn. Let if we accurately conſider 


V. The ſame Zquality teaches a Man how things, there will appear to be no proper Lot 
to carry himſelf, in Cafe he be appointed Ar- but what we may call Arbitrary. For tis not eaſy 
bitratot of any Right betwixt others, namely, to aſſign a reaſon why ſuch an Event as a Man 
that he treat them as equals, and give no Fa- cannot procure by his own Induſtry, ſhould 
dau or {nan/gence to one above the reft, except give him a Right which ſhould hold good 
Juch as he can claim by Virtue of ſome peculiar againſt his Equals, unleſs this Right was aſ⸗ 
Rjzht. For he that by a partial preference of ſign d or adjudg'd to this particular Event, by 
one Perſon to another, violates the Rule of the Arbitrary Appointment, and Inſtitution of 
Natural Equality, 1s at the ſame time guilty Men. Thus a thing which no one has a par- 
ot an Injury, and of an Affront, by denying a ticular Right to claim, belongs to the firlt 
Man what 15 his juſt Due, and by detracting Seiſer; becauſe when diſtinct Proprieties were 
from that Worthineſs, which Nature gives introduced, there ſeems to have paſs'd this ta- 
him in common with his Fellow (e). It follows cit Agreement amongſt Men, that thoſe things 
as a Corollary from this Doctrine, that if which were not peculiarly aſſign'd to any 


the thing which is to be diſtributed amongſt Owner, and yet could not without a prejudice | 


Ca) See the Arrogant manner of the Satisfaction given by the Duke of 7oinvils to Mareſcote, in Gramond. Hiſt 
©+4/ 1.8. (b) HP. 1.16. (c) Epiit. 47. (d] Hence appears the intolerable Inſolence of that Saying in Lucan, I 5. 


— 44. cure Deorum - Heaven thinks not on the Vulgar Herd, 
'e promit ut veſtre morti vefireq; Saluti, Their Deaths to haſten, or their Lives to guard; 
lata vacent; procerum metus hec cunts ſequuntur, Fortune diſdains to Court ſo mean a Care, 
liumnauum paucis wiuit gem. Nor leſs than Ceſar is a Mark for Her. 


The Fate of Subjects on their Lords muſt turn, 
And lietle Mortals for the Grcat are born. 


This my Lord £4.01 calls a Gigantean Temper of Mind, poſſeſſing thoſe Grand Diſturbers of the World, who ſeem 
to aim at nothing leſs than to render all Men happy or miſerable, according as they appear their Friends or Foes ; 
and as it were to make all Nature bear their own Image; which is properly fighting againſt Heaven. De augment. 
Scient. I. 7. c. 2 (e) Livy, I. 34. c. 4. rod alii liccat, tibi non licere a iquid naturalis aut pudoris aut indignation ha - 
bet. That what is lawful for another, ſhould not be lawful for you, creates a natural Shame, or a natural Indigna- 
tion. (f) Curtius, 1.7. c. 6. In this hot Contention between the two Parties of Horſe and Foot, for the Honour ot 
carrying their Prince, Alexander finding it would be difficult for him to make the choice, and that he could not fa- 
tisſie one Order without diſguſting the other, commanded they fhould bear his Litter by turns (g ) Prove” 
XVIII. 18. ch) De Cive, c. 3. f. 15, &c. Leviath. Engl. Pag. 78. 
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40 Mankind be always left in common, ſhould 


be the Right of the firſt Poſſeſſor. And thus 


too the Right of Primogenitare, owes its ori- 
oinal to Human Conſtitution and Compact. 
For otherwiſe, why ſhould the younger Bro- 
thers born of the ſame Parents, be placed in a 
worſe Condition than the Eldeſt, barely upon 
account of an Accident or Circumſtance, which 
it was not in their = to hinder (a)? Now 
the reaſon why theſe two Claims by Primogen:- 
ture, and fir N Seiſure, are ſometimes, tho im- 
properly call'd Lots, 1s this, becauſe they can- 
not be foreſeen or directed by any power of 
Human Induſtry, and becauſe it reflects no real 
Diſgrace on a Man to loſe the Preference, for 
want of theſe Advantages  _ 

VI. This Rule of Ezauality is likewiſe tranſ- 
grels d by Pride, when a Man for no Reaſon, 
or without ſufficient Reafon, prefers himſelf 
to others, bearing a lofty Carriage towards 
them, as baſe Underlings, unworthy of his 
Conſide ration or Regard. How vaſtly diſtant 
this Temper is from the Vertue of Generoſity 
and true Greatneſs of Mind, Des Cartes has 
molt elegantly ſhewn in his Treatiſe of he 
Paſſns. He lays it down as a Principle, 
« that it is one of the chief Parts of Wiſdom 
to know how and on what Accounts ever 
«one ought to eſteem or diſeſteem himſelf ; 
(and then he makes out, that the only juſt 
«Cauſe. of eſteeming our ſelves, ariſes from 
(the lawful uſe of our Power of free Chozce, 
and from the Command and Authority which 
«we exerciſe over our Wills; ſince befides the 
Actions which depend on that Faculty, there 
is nothing in us that can properly merit 
«Praiſe or Diſpraiſe. Hence be concludes, the 
«true Notion of Generoſity which Prompts a 
Man to value himſelf as highly as in Reaſon 
che ought, to conſiſt in this, that he acknow- 
e ledge nothing to be truly 47s own but this 
free Diſpoſition of his Will, that he be ſen- 
c ſible he cannot purchaſe Blame or Commen- 
«dation, otherwiſe than by the ill or the good 
c uſe of this Power, and that at the ſame time 
c he feel within himſelf a full Purpoſe and Re- 
c ſolution of uſing it well. He proceeds tu ob- 
«ſerve, that thoſe who have ſuch a true Senſe 
«of themſclves are eaſily inclin'd to think, 
«that every Man judges of his own Worth 


in the ſame manner, ſince there is nothing 


ein this Notion which hath any Dependence 
c on external Things or Perſons. That for 
« this Reaſon they never deſpiſe others, but 
care ready to excuſe their Faults, as proceed- 
ing rather from Miſtake, than n. That 
eas they think themſelves not much Inferior 
to thoſe who exceed them in Wealth, Ho- 
« Nour, Beauty, Wit, or Learning, knowing 


«that theſe Advantages ought not to come into 


«the Account; ſo when they find themſelves 
« polleſs'd of the like Goods, they do not fancy 


© they are much Superior to thoſe who want 
*them. Hence, he ſays, there is diſcoverable 
*1n the moſt generous Spirits an honeſt Hu- 
* mility; a Vertue conliſting in the Reflection 
* which we make on the Infirmity of our Nature, 
*and upon the Miſcarriages which we either 
have formerly been guilty of, or may be here- 
*after, theſe being no leſs than we ſee com- 
* mitted by others; whence it comes to pals, 
* that we prefer not our ſelves to any Perſon 
living, wiſely conſidering that all Men have 
*the ſame Faculty of Free-will, and may all 


*1mploy it to as good uſe. He remar ts farther, 


* that thoſe who entertain a good Opinion of 
* themſelves for any other Cauſe, are not en- 
* dued with real Generofity , but puffed up 
with empty Pride, which as it is always Vi- 
* cious, fo it is aggravated the more, the more 
* unjuſt the Cauſe is on which the Self. Conceit 
is founded. And the moſt unjuſt Cauſe of 
Pride, is the being proud without Cauſe ; 
* that is when a Man being conſcious to him- 
* ſelf, that he has no real Merit which ſhould 
*entitule him to Eſteem, imagines Glory to 
e — to every one that pleaſes to uſurp it, 
* and that the greater Share a Man claims of 
dit, the greater he really enjoys. A Vice ſo ex- 
* treamly abſurd, that tis ſcarce credible any 
* ſhould proſtitute themſelves to ſuch a Baſe. 
*neſs, were there not a Pack of idle Flatterers 
ein the World, who by their falſe Praiſes, 
* ſwell Men of heavy Parts, into this molt ſtupid. 
© Degree of Folly (5). 

Nor does a Man's Advancement to Honour 
or Power, give him any juſt Reaſon to be 
Proud; On which Point Menalaus in Euri- 


prdes (c), thus admirably expoſtulates with 


Ag amemnon. 
oed“ nm ionide?e, Xyyur AayaiSear;, &c. 


You know when with Ambitious Aim you 
(ſtrove, 
To lead the Greeks to Troy, and rule the War, 
How meek you look'd, how low you ſtoop'd 
(to reach 
The meaneſt Hand; your Hoſpitable Gate, 
Free of Acceſs, let in the Vulgar Tide; 
You, as 1n order thro' the Ranks you paſt, 
With Courteous Arts of Popular Addreſs, 
Saluted, Man by Man, the gapeing Crowd, 
And forc'd your Honours on unwilling Clowns: 
That low Compliance might "—_ Jour 
ride, 
And in the common Market purchaſe Praiſe. 
But Maſter of your Wiſh, and voted Chief 
Of our united Force, lofty you grew 
In Manners as in Place; your Doors were barr'd, 
Your Friends (once Friends, but now intruding 
Slaves) 
Drove back with Scorn ; your ſelf, like ſome 
(Rich Gem, 


(a) Therefore Ariſtetle ſays, Brothers are 


except they differ in Age, Erhick. f. c. 12, (b) Pindar, Olymp. 9, 


; equal, 
Td ada my lei fai denz ue. To boaſt unſeaſonably is the Character of Madmen. 


( c ) ge. in Aul. 


Deeply 


* * "Ix "IR 


184. That all Nen are to be accounted Book III. 


Deeply encas d, and veil'd from Vulgar View. 
But a good Man, if Wealth or Dignity 
Exalt his State, ſhould keep his Soul unmov'd 
From Vertue's Centre, and elude the Charms 
Of ſwelling Inſolence; ſhould freely ſmile 
On Friends beneath, and ſerve them OY _ 
1 
When his improv'dConditiongives morePower. 


Lucian ( a) has left an excellent Obſerva- 
tion to the ſame purpoſe; No Man, ſays he, 
will enyy one advanced to Eminence and Gran- 
deur, if he ſee him bear his Fortune with Mo- 
deration. 

VII. A much heavier Breach of this Zqua- 
lity is it, for a Man to ſhew his Contempt of 
others, by outward and open Signs; whether 
by Actions or Words, by a Look or a Laugh, 
or any ſuch Affront; one kind of which is 
often expreſs'd by troubling another with a 
Ridiculous or a Diſagreeable Preſent (5). 
Which Sia is to be reputed ſo much the more 
Heinous as it gives the higheſt Provocation 
imaginable, and inflames the Sufferer with the 
greateſt violence of Anger and Revenge. For 
we find many Perſons who will expoſe their 
own Life to preſent Danger, and much more 
break the Peace with others, rather than put 
up ſuch a grateing Indignity. In as much as 
every Act of this Nature is a Wound to a 
Man's Glory or Reputation, of which Goods 
we are more — and more tenderly ſen- 
ſible than of any thing elſe we poſſeſs, and in 
the ſafe and flouriſhing State of which, al- 
moſt the whole Pleaſure of our Mind con- 
filts (1). 

VIII. From what has been offer d on this 
Head, it is eaſy to diſcover the Abſurdity of 
that Opinion, derived from the Ancient Greeks, 
of ſome Men's being Slaves by Nature. Which 
it taken in the ſame Crudeneſs of Senſe as it 
bears in the Expreſſion, is directly repugnant 
to that Natural Equality, which we have been 
endeavouring to eſtabliſh (c). Thus much 
indeed is molt evident, that ſome Men are en- 
dued with ſuch a Happineſs of Wit and Parts, 
as enables them not only to provide for them- 
ſelves and their own Affairs, but to direct and 
govern others. And that ſome again are fo 
extreamly Stupid and Heavy, as to be unfit to 
govern themſelves, ſo that they either do 
Miſchief or do nothing, unleſs others guide 
and compel them. And farther, that theſe 
laſt being commonly furniſh'd by Nature, with 
ſtrong and hardy Bodies, are capable of bring- 
ing many notable Advantages to others b 
their Labour and Service. Now when theſe 
have the Fortune to live in Subjection to a 


wiſe Director they are without doubt fix'd in 
ſuch a State of Life, as is moſt agreeable to 
their Genus and Capacity. If therefore theſe 
Two Parties of Men voluntarily conſent to 
the Eſtabliſhing of ſome common Government 
amongſt them, it is conſonant to Nature, that 
the former be inveſted with the power of Com. 
manding, and the latter with the Neceſlity of 
Obeying, by which Method the Intereſts of 
both will be beſt promoted and ſecured. And 
1n this Senſe we may without Danger admit 
of Axriſtotles Aphoriſm, laid down in his firſt 
Book of Politicks, 1” % Purduiror my ar bi 
90g, & c. which according to Heinſius his 
Paraphraſe, runs to this purpoſe; Nothing is 
more ſuitable to Nature, than that thoſe who 
excel in Underſtanding and Prudence, and are able 
to juape of things at a Diſtance, ſhould rule and 
controul thoſe who are leſs happy in theſe Ad. 
vantages ; on the other hand, thoſe whoſe Bodil 

Strength and Vigour, enables them to put the 
Commands of wiſer Men in Execution, are by 
Nature framed and de ſgu d for Subjection and 
Obedience. From this Conſtitution of things, 
the Sovereign and the Slave receive equal Ad. 
vantage, the Benefits and the Conveniencies are 
alike on both ſides (d). Let it would be the 
greateſt Abſurdity imaginable to believe, that 
Nature actually inveſts the Wiſe with the So- 
N the Weak and Imprudent, or 
with a Right of forcing them to ſubmit and 
obey againſt their Wills. For no Sovereignty 
can be actually eſtabliſh'd, unleſs ſome Human 
Deed or Covenant precede. Nor does a Natural 
fitneſs for Government preſently make a Man 
Governour over another, who 1s as Naturally 
* for Subjection; nor, ſuppoſing a thing 
to be profitable for another, is it therefore 
lawful for me to force it upon him againſt 
his Inclination. For all Men en joy a Natural 
Liberty in the ſame Meaſure and Degree, 
which before they ſuffer to be 1mpair'd or di- 
miniſhd; there muſt intervene either their 
own Conſent; Expreſs, Tacite, or Interpre- 
tative, or ſome Fact of theirs, by which 
others may obtain a Right of Abridging them 
of their Liberty by Force, in caſe they will 
not part with it by a Voluntary Submiſſion, 
"Twas therefore well urged by Nuinctilian s 
Declaimer (e). MH hat hath Nature produced 
among N all her Works which ſhe hath not ſet 
in a State of Freedom? 7 forbear to 77 of 
Slaves, whom the hard Chance of War hath ab- 
ler I up as a Prey to the Conquerours, though 
they were born by the ſame Laws, by the ſame 
Neceſfuy, by the ſame Accidents contributing 
to their Original. They draw Breath out of 
the ſame free and common Air ; and 'twas not 


(a ) De Imaginibus. 


(b) Add. I. 5. ſ. 1. D. qui ſatis dare cogantur, Matt. V. 22. 


(1) See to this Purpoſe 


Mr. Bruyere's Characters, Ch. Of Man. (e) And therefore Srrabo, I. 1. ſpeaking of thoſe who adviſed Alexans:r 
to treat all Grec:ans as Friends, and all Barbarians as Enemies, wiſely obſerves, that the Diſtinttion ought rather 
to have been founded in the Goodneſs, and Badneſs of the Perſons ; many Grecians being wicked and cruel, many 


Barbarians vertuous and obliging. 


(d) Apuleins in Philoſoph. delivers the ſame Opinion. Ir is moſt agreeable, 


ſays he, that a Man who is neither by Nature nor Induſtry, 2 for a Right way of living, ſhould not govern 


but be govern'd ; ſhould be a Servant not a Maſter ; 


be under the Controul of others; ſhould ſuſtain the Part of Qbeying, not of Commanding. (ec) Declam. 1 5 


d upon account of his own Weakneſs and Incapacity 
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the Decree of Nature which gave them Maſters, 
hut the Unkinaneſs of Fortune, Tis a Maxim 
of Uipian, that all Men by a Natural Right are 
born free (1); which Freedom G! 07:45 inter- 
prets, © To be ſuch as is only a Przvation of 
© Servitude, not a Contradid7ion to it; that is, 
© it provides, a Man ſhall not be by Nature a 
Slave, but it gives him no Right that he ſhall 
© not become a Slave afterwards; for no Man 
is in ſuch a Senſe Free, as that it ſhall be im- 
© po(lible for him to loſe his Liberty. The ſame 
Truth may be thus explain'd in other words; 
ſince Nature hath produc'd all Men Zgqual, 
and fince Servitude cannot be conceiv'd with- 
out Incquality, (for Srvitude neceſlarily brings 
in a Diſtinction of Superior and Infer1or : 
whereas in the Notion of Liberty, it is not 
Requiſite that we ſhould have an Inferior, but 
tis lufficient that we are Subject to no Supe- 
rior;) it follows that all Men Naturally, and 
Antecedently to any Human Deed, are con- 
cetv'd to be Free. But Natural Ability, or 
the Poſſeſſion of fuch Qualities as are Requi- 
ite for any State, do not immediately ſet a 
Man 1n that State. Every one who bath Capa- 
c!ty enough to rule a People, or to command an 
Army, 1s not without more adoe a King or a 
General. Nor can ſuch an accompliſh'd Man 
as Horace's Lollius preſently challenge to him- 
ſelf the Conſular Faſces ; tho he fully anſwer 
that fine Character, 


Et animus tibi 

Rerumq; prudens, & ſecundis 
Temporibus dubiiſq; rectus. 

Vinaex avare fraudis g abſlinens 
Duccntis ad ſe cunct᷑a pecunie ; 

Conſulg; non unius anni, &c. L. 4. Od. 9. 


A Soul with Sage Experience fraught, 

Whole generous Worth and ſteadfaſt Thought, 
Nor Frowns of Adverſe Fate could grieve, 
Nor ſmiling Happineſs deceive. 

A Mortal Enemy to Knaves, 

And Gold that makes them: Gold enſla ves 
The wicked World, but owns its Charms 

A Match too weak for Fertues Arms. 

Nut Conſul of a fingle Year, Oc. 


And what Plutarch reports of Pelopidas, that 
he held the Supream Command longer than 
the Laws allow'd of, leaſt his * thro' 
Idleneſs or Miſmanagement, ſhould prejudice 
the Affairs of the State, muſt be look d on as 
an Inſtance, not of any ſtanding Right, but of 
an extraordinary Indulgence (a). 

And here too we have an Opportunity of 
interpreting that ſaying of Albutius in Seneca 

6), which is commonly cited on this Subject. 
by Nature a Man is neither Bond nor Free; 
iwas Fortune that afterwards introduc'd theſe 

ames. That is, ſo long as all Men were 


n 


Equal, they could not be diſtinguiſh'd in our 
Mind by fuch a State as is oppoſite to theit 
Natural State of Equality. But afterwards, 
when thoſe who loſt or quitted that Natural 
State, got the Appellation of Pondmen, in like 
manner thoſe who retain'd it did now entirely 


engcoſs the Title of Free. The Thing may 


be explain'd by this familiar Inſtance in a like 
Caſe; ſo long as there are no Military Men 
in a State, the Subjects all keep the ſame com- 
mon Name and Condition ; but when part of 
the Subjects are liſted into armed Troops, the 
Diſtinction of the Souldiery and the Country 
immediately ariſes. And according to this Ex- 


. plication may we admit of that Notion, which 


Ariſtotle {c) cites and rejects, that Hondage 
and Freedom owe their Original to Law. For 
were not Srv77ude introduced by human Com- 
pn and Conſtitutions, ſuch a Difference would 

unintelligible, all Men being placed by Na- 
ture in the ſame equal State; as the Emperor 
ſpeaks in the Inſtitutions (4), whereas before 
all Man enjoy'd the ſame general Name, the 
Law of Nations brought in three kinds of Men, 


Liberti, Servi, and Libertini; Men that are 


born Free, Men that are Slaves, Den that being 
at fir it Slaves have obtain d their Freedom. Or 
it may be enough to juſtify that Saying, which 
Ariſtotle diſlikes, to give it this Senſe, he 
Rights of Liberty and Servitude, as they are 
con/ider'd in Men living under ſettled Govern- 
ments, are defined by Cruil Laws. 

Many other Conſiderations there are of 
ſufficient Strength, to overthrow that vain 
and groſs Opinion of Slaves by Nature. For 
there is ſcarce any Man ſo dull and ſtupid, but 
he fancies it will be more proper and conve- 
nient for him to live according to his own In- 
clinations, than to ſubmit himſelf to the Com- 
mand, and to the Pleaſure of another. This 
Natural Deſire appears more evidently in 
whole Nations, none of which are ever to 
low-ſpirited as to prefer a Foreign Governour 
to a Prince of their own Country and Race. 
Laſtly, ſince Nature does not actually conſti- 
tute any Superiority or Government, and fince 
thoſe Natural Slaves whom Ari/totle ſpeaks fo 
much of, are commonly Men of ſtrong Hands 
and able Bodies, there would be a hard Scufffe 
betwixt them and their wiſer Neighbours tor 
the Maſtery; in which Contention the latter 
Party with all their Sagacity, could not pro- 
miſe themſelves any infallible Succeſs. Ar:- 


flatle's Argument borrow'd from the Poets, de- 


ſerves likewiſe to be thrown out as moſt Arro- 
gant and Unreaſonable. Therefore, ſays he (e), 
the Poets tell us, 'tis juf# the Greeks ſhould 
rule the Barbarians, as if to be a Barbarian, 
and to be a Slave were naturally the ſame thing 
(f). For according to this Doctrine, if we 
had a Mind to * any Nation differing 


(1) Urpore cum jure naturali omnes liberi naſcerentur, &C. 


Digeſt. I. 1. de Juſtitia c Jure. (a) Add. Cornel. Næp 


in Epaminond. & Liv. I. 26 c. 2. (b) III. Controverſ. 21. (e) Polit. I. 1. c. 3. (d) Lib. 1. tit. 5. f. 1. 
(e) Polit, 2. c. 1. (t) Euripid, Iphig. in Avlid, Bag cap ** Muse, &c. 
Tis fit Barbarians own the Grecian Sway, 
And not that Greece ſhould ſerve a barbarous bo 
a 


Wiſe Nature made the Law; twas Nature form'd 
Them to obey, and us to be obey d. 


from 
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from us in Cuſtoms and Manners, it were only 
to Brand them with the reproachful Name of 
Bai barians, and then to invade them without 
farther Colour or Excuſe. It is manifeſt, that 
this abſurd Notion of the Crecians aroſe chief- 
ly from hence, that they were wholly inclin'd 
to a Democratical Government: whereas their 
Mighty Neighbours the Per/zans were conſtant 
Maintainers of a Monarchy, whom for this 
and other Reaſons they mortally hated be. 
yond all Bounds of Juſtice or Humanity, On 
this account /ſocrazes (a) calls the Per/tarns 
ee moriu'ss, Enemies by Nature to the Greeks, 
© And ſays that in the general Councils or 
© Aſſemblies, before any Buſineſs was tranſacted, 
© 2 Solemn Curſe was denounc'd againſt thoſe 
* who ſhould defire Peace or Friendſhip with 
© the Per/zans ; and that at the Great Feaſt of 
© the Myſteries, the Publick Heralas for bad all 


© of that Nation, as Murtherers, to be preſent 


© at the Holy Ceremony. 

As for Ariſtotle's whole Diſcourſe on this 
Subject, we ſhall put a more Reſpectful and a 
more Favourable Conſtruction on his words, if 
we ſay that by making two kinds of Servitude, 
Natural and Legal, he means the former to 
be when a Man of more Strength than Wit, 
ſerves another, whoſe Parts and Genius diſpoſe 
him for Command; in which Caſe both enjoy 
a Condition molt agreeable to their Nature and 
their Neceſſities. And that the Legal Servi- 
tude which he ſpeaks of, is when a Perſon of 
good Endowments and Abilities of Mind, is 
thro? the Meanneſs of his Birth, or the Hard- 
neſs of his Fortune, compell'd either by his 
own Fear, or by publick Conſtitutions to ſerve 
a Maſter Inferior to himſelf in thoſe Accom- 
pliſhments of Mind; and whenever this ha 
pens, tis ſcarce poſſible but that the V 
ſhould hate his Lord; whereas on the other 
hand, theſe Relations produce a firm Love and 
a kind of Friendſhip, when each Party bears 
that Character which is moſt ſuitable to his 
Diſpoſition and to his Power. But {till this 
mult be fixt as a moſt undoubted Principle, 
that the bare force of ſuch a Natural Aptituae, 
does neither give the one a Right of impo 
a.Condition of Servitude, nor oblige the other 
to receive it. | 

IX. It will be proper to add ſomewhat in 
ſhort, concerning the other kind of Equality, 
which differs from the former, in that it is 
rather a Conſequent, than an Ingredient of the 
State of Nature; we may call it an Equality 
of Power, or of Liberty, by which all Men are 
reckon'd Naturally Equal in this ReſpeR, that 
Antecedently to any Deed or Compact amongſt 
them, no one hath Power over another, but 
each is Maſter of his own Actions and Abilities. 
This Equality is taken away when Men enter 


into a Civil State, where whilſt one or more 


are inveſted with the Power of Commanding, 


and all the reſt enjoin d the Duty of Obeying, 
there ariſes the greateſt Inequality imagin. 
able between the Sovereign and the Subſect. 
But ſince there ſtill appears ſome Inequality, 
even between the Fellow Subjects, not only 
with regard to Honour and Eſteem (5), but 
likewiſe as to the Power which one obtains 
over another ; we may obſerve that part of 
this Inequality proceeds from the State of 
Fathers of Families, who being the chief 
Rulers before the Inſtitution of Publick Go- 
vernments, brought into ſuch Governments 
the Power which they before held over their 
Wives, their Children, and their Servants (x). 
So that this Inequality being more Ancient 
than the Erection of Civil States, can by no 
means owe its Original to them; nor do they 
giue this Power to the Fathers of Families, 
but leave it in their Hands as they found it; 
tho in ſome Places it is thought convenient 
very much to abridge, and to reſtrain it. If 
any further Inequality, as to Power, be diſ- 
coverable amongſt Fellow. Subjects, it is plain 
the Fountain and the Occaſion of it muſt 
be the ſupream Civil Authority. For thoſe 
whom we ſuppoſe to have paſs'd into a Publick 
State, did at their Entrance on it, make over 
to their Common Sovereign, ſo much of the 
Power which they before poſſeſs' d, as was ne- 
ceflary to ſupport this new Conſtitution. And 
therefore in caſe any Perſon had before this 
Change transferr'd to another, any Right over 
himſelf, that Right would either ceaſe and 
be extinct in the preſent Regulation, or it 
muſt ſubmit to the Pleaſure and Diſpoſal of 
the Superior Authority. But after a Man 
hath once join'd himſelf as a Member to any 


Civil Community, he cannot on any Account 


ive another ſuch Power over himſelf, as ſhall 

old Valid againſt the Right, acquired by the 
Chief Ruler; fince this would be to admit 
two Independent Maſters, whom tis impoſſible 
to ſerve both at once. Whatever Inequality 
therefore amongſt Fellow-Subje&s commences, 
after the Settlement of the Civil State, muſt 
take its Riſe, either from the Publick Admi- 
niſtration, on account of which the Sovereign 
conveys by Delegacy, to ſome of the Subjedhs, 
a Command over others; or from ſome cer- 
tain Privilege, granted by the ſame Supream 
Governing Power. But Diſparity of Riches does 
not of it ſelf, cauſe any Inequality amongſt 
Fellow - Subjects; only as great Wealth affords 
Men matter of actual Hurt or Benefit to o- 
thers, on which Score the Poorer ſort are wont 
to ſeek the Favour of the Rich, by the molt 
ſubmiſſive Methods of Addreſs, either to ob- 
tain Advantage, or to ſecure themſeves from 
Injury (c). But there is nothing in this Civil 
{nequality, any ways Repugnant to thoſe Pre- 
cepts, which we have before deduced from 2 


atural Equality. 


— 


1 


(a) Panegyr, & Panat henaic. (b) Of which ſee Book the VIII, Chap. 4. (1) See the Firſt Chapter of 
the Author's Introduction to the Hiſtory of Europe, (e) Compare Lac. Anti. Conſtant de jure Ecelęſiaſt. tit. 3. 
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CHA P. 
Of the Mutual Duties of Humanity. 


T is but a poor thing not to have hurt ano- 
ther, or not to have robb'd him of his juſt 
Eſteem (1): this Negative Kindneſs to a Man 
will barely hinder him from having any fair 
Reaſon to hate, but can give him little En- 
couragement to love, us. To knit Men's 
Minds more ſtrongly together, it is neceſſary 
to add to this Forbearance of mutual Evil, the 
real Practice of mutual Good. The Debt which 
I owe upon Account of my being a ſociable 
Creature I have not yet Diſcharg'd, whilſt 
have not eſtrang'd a Man's Affection from 
me by any Miſchievous or Diſtaſtful Deed; 
but I ought farther to promote his actual 
Profit and Benefit, that I may ſhew it is a 
Pleaſure to me to ſee others Partners of m 
Nature, and Sharers with me in the World 
which we poſſeſs. The near Relation which 
Men Naturally bear one to another, is loſt, 
unleſs 1t be cheriſh'd and kept up by a con- 
ſtant Commerce of kind Offices betwixt them 
(4). It was a noble Saying of Plato (b). 
Este nuar wx aims H, prev, ame Tis Wutores 
1 u m hs 11 meTCs leid A, mT N ne e 
73 Nel Ne . Which Paſſage Tully has 
thus borrow'd and enlarg d upon in his Offices. 
Non nobis ſolum nati ſumus, &c. Me are not 
born for our ſelues alone ;, our Country, our Pa- 
rents, and our Friends haue all a Share, and an 
Interef# in our Being. *Tis a Maxim with the 
Stoicks, that as the Earth and all the Producti- 
ons of it were created for the Uſe of Men, ſo 
Men themſelves were, for the ſake of Men, 
brought into the World, that they might Affiſt, 
and Benefit each other. In this we ought to 
fallow the Guidance of Nature, to bring common 
Goods together, freely lay them in Com- 
mon, and by an Intercourſe of giving and re- 
ceiving kind Offices, by Art, Induſtry, and by 


Born only to increaſe the number of Mankind, 


III. 


all our Faculties, to cement the Society of Man- 
kind (c). 

How much more ugly and deform'd a Sin 
will it then be, for a Man to rejoyce in the 
Afflictions and Calamities of others, eſpecially 
of Innocent Perſons; or on the other fide to 
grieve and repine at the Proſperity of his 
Neighbours ? 

II. Now we may promote the good of other 


Men, either /ndefinitely or Definitely, and this 
either ſo as to part with ſomewhat of our own 


or not. A Man Zndefinitely advances the Com- 


mon Benefit, when he ſo poliſhes and prepares 
his Mind or his Body, as to render them uſeful 
to the Publick ; particularly if by Sagacity of 
Parts and Judgment, he diſcover ſuch /nven- 
tions, as may ſerve the Neceſlicies or the Con- 
veniencies of Human Life. Colume/{a (d) ob- 
ſerves with great Wiſdom, © That it would be 
*a thing of the higheſt Value, and Advantage 
in the World, if every one were ſenſible of 
* his own Ignorance, and always defirous to 
learn what he knew himſelf at preſent to be 
© defeCtive in. 

Hence it appears, that thoſe Perſons are 
* of a Sin againſt Nature's Law, who neg- 
ect to exerciſe themſelves in ſome honeſt Art 
or Employment, but living unprofitable to 
themſelves, and troubleſome to others, uſe 
their Soul only for Salt, to keep their Body 
from ſtinking. 


Numerus tantum & fruges conſumere nat: ; 


and to help to rid, and devour the ſuperfluous 
Fruits of Nature. For the rooting tuch uſe- 
leſs Animals out of their State, the Zgpytians 
had a Decree, obliging all Men to give in their 
Names to the Magiſtrates, and withal to in- 
timate by what Calling or Profeſſion every one 


—— 


(1) Quantulum eff ei non nocere, cui debeas prodeſſe. Seneca, Epiſt. 95. (a) Seneca, Epiſt. 93 What a poor 
thing is it not to hurt him whom you ought to benefit. (b) Epiſt. 9. ad Archiſt. c) Idem Off 3. magis 
eſt ſecundum naturum &c. It is more agreeable to Nature, for a Man to undertake all ſorts of Labour and Trouble, 
for the Service and Conſervation (if it were poſſible) of the whole World, than to live in Solitude, not only 
free from Cares, but in the midſt of the greateſt Pleaſures. Add. Lact. Div. Inſtit. I. 6. c. 10,11. Phil. Jud. quod Deus 
eff immutab, Thoſe Wretches are worthy of the utmoſt Dereſtation, who regard only their private Intereſt, and 
neglect the Common Good of Mankind; as if they were born for themſelves alone, and not for an Innumerable 
Society, for their Parents, their Wife, their Children, and in general for all the World. Heliodorus Ethiop. 11. 
acquaints us that it was one of the Maxims amongſt the Gymnoſophiſts, never to negle& a Soul, when once entred 
into a Human Body, ſhould it fall into Danger or Diſtreſs. Liban. Declam. 19. When I do but ſpeak the word 
Man, I imply Mercy, Courteſy and Kindneſs. Add. Philoſt. de Vit. Apol. 1.5. c. 1. Marc, Anten. 1.3. 4. The good 
Perſon conſiders, that whatever partakes of Reaſon is of Kin unto him; and that to care for all Men, generally is 
agreeable to the Nature of a Man. 1dem 1.4. f.3. Men are born for the fake of each other. Add. d. 1.4. . 4. Seneca 
Epiſt. 95. We are all Members of a great Body. Nature 5 us under a Mutual Relation, from the ſame 
Principles, and for the ſame Deſigns. This ia wed us with a Love one for another. She taught us the Leſſons 
of Equity and Juſtice ; it is upon account of her Conſtitutions, that we ought to eſteem it a greater Unhappineſs 


to do Hurt than to receive it: it is by her Orders that our Hands move ſo readily to the Aſſiſtance of our injur'd 
Neighbour. Let that good old Verſe be ever in your Mind and in your Mouth. 


Homo ſum, humani nihil a me alienum puto. 


I am a Man, and I eſteem nothing a Stranger to me, which is of Kin to Humanity. Let us lay our Natural 
Powers in Common. Human Society is built like an Arch of Stones, which is by this means only ſupported and 
upheld from Ruine, that each part hinders the fall of the other. Add Bacen's Eff, 13, (d) De re ruſtic. I. 11. c 1. 
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got his Li vely-hood. He that brought in a 
talſe Account, or practis'd an unlawful way 
of Gain, was puniſh'd with Death (2). In 
the fame Rank we may juſtly place thoſe, who 
having a ſufficient Fortune left them by their 
Anceſtors, think their own Induſtry would be 
unneceſſary trouble, ſince they have gain'd fo 
fair a Subſiſtence by the Induſtry of others; and 
accordingly ſacrifice their Time and Thoughts 
to Sottiſhneſs and Sloth. Nor does Vigil 
without good Reaſon aſlign a Station in Hell, 
to thoſe uſcleſs and unmerciful Wretches. 


Qui divitits ſoli incubuere paratts, 
Nec partem poſuere ſuis (b). 


Who to Lacre ſold, 

Sit brooding on unprofitable Gold; 

And dare not give, and ev'n refuſe to n 
To their poor Kindred, or a wanting Friend. 


Mr. Dryden. 


It was a Law amongſt the Mileſians, that he 
who had ſpent his Father's Eſtate , ſhould be 
denied the Benefit of his Father's Sepulchre 
(c). Such an extravagant ſpend-thrift , Ma- 
riltns deicribes, 


Ile patri, natiſq; reus, quas ceperit ipſe 
Non legabit opes, cenſumq; immerget in ipſo. 
Tanta fames animumg; cibi tam dira cupido 
Corripit, ut capiat ſemet, nec compleat unguam, 
Tnque epulas funus re vocet, pre tiumq;; Se pulc ri. 


(d). 
| —Who minds himſelf alone, 

He wrongs his Father, and he cheats his Son: 
His Race in vain with Expectation wait, 
For in himſelf he buries his Eſtate. 
So vaſt his Gluttony, his Luſt ſo wild, 
That he de vours himſelf, yet is not fill d; 
And whilſt his Appetite proceeds to crave, 
He cats his Funeral, and he ſpends his Grave. 


Mr. Creech. 


The ApoFle amongſt the Reaſons, obliging 
2 Man to labour, ſets down this as no incon- 
ſiderable one, 17 Em aucli 79 y pra born, 
that he may have to give to him that needeth (e). 
And Horace could ask aw 8 Man, 

Cur eget indignus quiſquam, te diuite? 

Why — — undeſerredly reduced 
to Poverty, continue to want whilſt you 
abound ? 

Such great Churls are like Swine, good for 
nothing till they are dead. The old Greet 
Epigram rallies them very pleaſantly, and re- 
prelents them very juſtly. 


Haul pot os mivies, gw N 03 en meter, 
xe nos 30 Airs waplus, Aeris. 

Ar belt euniy ot, on uyvelar' av 5 uin 
KAnggvowers, ard vw »y15le EMTUR. 


Others may think you Rich, lle ſay you're poor; 
None e et enjoy d but he who uſed his Store. 
Uſe it, and 'tis your own; but if you ſpare 
Till Death, you're only Steward for your Heir, 


In my Opinion we ought not to judge more 
favourably of thoſe uſeleſs Burthens to the 
Earth, who under the pretence of Religion, 
ſtudy only the Improvement of a fat Carcaſs, 
and in a lubberly Lazineſs, conſume the Fruits 
of other Mens honeſt Labour. Zozimus the 
Hiſtorian, though in other Things as Profane 
as Paganiſm could make him, yet has paſs'd a 
Cenſure [Juſt enough, on ſome of theſe Mo. 


naſtick Brethren ; they abſtain (ſays he) (f) 


from lawful Wedlock, and fill City and Country 
with numerous ſwarms of Men, uſeful neither for 
War , nor for any other ſervice of the Common. 
wealth. Zet they have purſued, their Deſiens 
with ſo much Succeſs, from thoſe times to the pre. 
ſent Age, that they have engroſs'd to themſelves 
the greateſt part of the Lands and Eſlates, and 
under Colour of Communicating all things with 
the Poor, have almoi? reduc'd all others to Po- 
verty. To theſe we may add ſuch begging 
Strollers, as they tell us are found amongſt the 
Chineſe, who fight with their Heads like Rams, 
till you part them with ſome piece of Bounty ; 
or ſuch as threaten to lay violent Hands on 
themſelves, unleſs you give them what their 
Lazineſs craves (g). Valerius Maximus juſtly 
commends the Cuſtom of the old Maſflians, 
who as he reports the matter, Uſed to ſhut up 
their Gates againſt all ſuch who made the 
© Plea of Religion a Cloak, and Shelter for 
© Tdleneſs; thinking it highly worth their 
Care to remove by all the Methods of Diſ- 


© couragement , ſuch a falſe and dronelike Su. 


© perſtition. 

On the other Hand, thoſe worthy Perſons 
have been ever celebrated with the higheſt 
Praiſes, whoſe happy Parts and Study have in- 
vented new Arts, and Advantages of living ; 
and then have not kept the Benefit of them to 
themſelves, but communicated them freely to 
all Mankind. For as Horace obſeryes, 


Paulum ſepultæ diftat inertiæ 
Celata virtus L. 4. Od. g. 


Conceal'd Vertue or Worth, has little Ad- 
vantage above the dulleſt Idleneſs 

Vngil has wiſely placed in his Zly/iars 
Paradiſe. 


Inventa-. qui vitam excolaere per artet, 
ig; [ui memores alios fecere merenab (h). 
An. 6. 


Thoſe who by Arts invented, Life improved, 
Or by deſerving made themſelves remember d. 


Sir William Temple. 


( a ) Diodoy. Sic. I. 1. c. 77. Ælian. Var. Hiſt. I. 4. c. 1. mentions ſuch a Law amongſt the Sardiant. (b]) Eu 6. 
c ) Diog. Laert. in. Democrit. (d) Lib. 4. (e] Epbeſ. IV. 28. (f) L. 6.5. (g) Of whom fee Neubof. in Legat. 


h * Thoſe who inſtructed, and ad 


Life by the invention of Arts. He means thoſe Philoſophers that ad- 
vanced any uſeful Improvement in the World, Scrvizs 4d loc. 


* Thus 


0 
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Thus Antiquity advanced many to Divine 
Honours, who had rendered Human Life more 
Commodious , by being the Authors of uſeful 
Diſcoveries, or of wiſe and wholeſome Inſtitu- 
tions (4). Hence the Retirement of great 
Men, whilſt they are capable of ſerving their 
Country in Publick Employments, is an Hu- 
mility, not altogether commendable. And 
therefore it was too high a ſtrain of Philoſophy 
in Simzilis, Chief Miniſter to the Emperour 
Adrian , when quitting all his Honours and 
Othces , and ſpending his laſt ſeven Years in 
the Country, he left this Sentence for his 
Epitaph. Flere Jyes Similis, whoſe Life was 
lo many Tears long, but he lived only Seven. 

By theſe and the like Methods then may we 
promote the Good of others Indefinitely, and 
in General; or without propoling to ſerve 
particularly ſuch or ſuch a Perſon, but by 
laying as it were our Bencfits in Common, and 
offering them to the Publick Ute, But ſome 
on this Point will have the Curiofity to en- 
quire, whether ſuppoſing a Man to find ſuch a 
famous Secret, as what they call the Ph:/oſo- 
pher's Stone , the Art of changing with little 
trouble, the meaneſt Materials into the Richeſt 
Metals; whether I ſay, he ought to Commu- 
nicate ſo rich a Diſcovery. And if any ask ſo 
nice a Queſtion, we may venture to reſolve it 


in the Negative, ſince were it poſſible to bring 


this grand Invention into ordinary Practice, 
Trade would be ruin'd, Inheritances and all 
kind of Riches would loſe the good Force and 
Authority which they now bear in the World; 
and the whole Method and decent Orders of 
Life, would be changed into endleſs Tumults 
and Confuſion. 

III. We may be ſaid to ſerve or benefit 
others, more definitely and expreſly, when we 
confer on particular Perſons, any thing that 
may be uſeful and profitable to them. And 
this we may often perform, not only without 
our own Loſs and Prejudice, but likewiſe with- 
out giving our ſelves any Labour or Trouble. 
To deny, or to grudge another a Kindneſs of 
this eaſy Nature, is juſtly cenſured as moſt de- 
teſtable Malice and Inhumanity. For ſuch a 
Power by which we may oblige others , and 
not injure our ſelves, unleſs it be on due Oc- 
calion, put into Action and Effect, appears to 
be Vain, and only turns to the Reproach of 
him that has it. Hence it is uſual to compare 
ſuch unreaſonable Churls to the Dog in the 
Fable, who refuſed that Provender to the Oxe's 
Hunger, which was ſo improper to fatisfie his 
own. Therefore when we diſpenſe this kind of 
Benefits, we regard only Man in general or 


pI 


the Common Nature which we all enjoy. 
Thus Ariflotle, when ſome reproved bim ſor 
beſtowing an Alms on a Vicious Perſon, wiſely 
anſwerd, « + ToTny, oa Y ee f 
(%%. I did not relieve the Manners, but the 
Man ; or as {ome report it, 2 «vrJpany, AM 75 
4, Not the Man, but Humanily. 

Thus ſuppoſing me to be unwilling to keep 
a thing any longer; either becauſe I am over- 
ſtock d, or becauſe the poſſeſſion of it is ſome 
way troubleſome, how barbarous would it look 
in me, not rather to leave it ſafe and entire, 
that it might prove Serviceable to others, than 
to imbezil and deſtroy it. The Caſe indeed is 
otherwiſe in War, where we ruine what we 
cannot keep, leaſt the Enemy ſhould employ 
1t to our Prejudice. 

In like manner we are to allow freely to o- 
thers, thoſe things which they call res znnoxie 
utilitatis, things of Innocent Frofit , or of 
Flarmleſs Uſe. Let us hear Tully ſetling this 
Point. As to thoſe things, lays he, which Men 
ought to hold in Common, we may apply to many 
Caſes, the Inſtruftions which Ennius gives ns 
in one Inſtance. 


Ut Flomo qui erranti comiter monſtrat viam, 
Juaſi lumen de ſuo lumine accendat, facit: 
Nihilommus pſt luceat cum illi accenderit. 
To ſet a wandring Traveller in's way, 

Is but to light one Candle with another: 
Yet put not out your own; let that no leſs 
Shine clear, and not be Loſer by its Bounty. 


From this one Example, we may ſufficiently 
apprehend, that whatſoever we can part with 0 
another, without any Damage to our ſelves, this 
it 15 our Duty to give, though to a Stranger. Of 
which kind are theſe cheap and common Benefits, 
to afford Water from a River, Fire from Fire, 
good Counſel ( c) to a Mar that it im doubt or 
aiftreſs. All theſe things are profitable to the 
Recerver, without any loſs or trouble to the Giver. 
Wherefore we ought both to uſe them our ſelves, 
and likewiſe to exhibite them to the Common 
Good. But in regard, that particular Perſons 
have not much to give, whereas the number of 
thoſe that want it is almoſi Infinite, in exerciſe 
this Duty of Common Bounty, we mut have 
a reſpe to Ennius's wiſe Cantion, NIHIL- 
OMINUS IPSI LUCEAT; hat is, we mult 
keep enongh to have the Means of being Liberal to 
our own Relations and Depenaants (d). 

Of theſe Favours, then none is to be debar'd, 
unleſs ſuch an one, as by his Abominable 
Villany, has rendred himſelf deteſtable to Man- 
kind, and unworthy the Common Privileges 


(a) Vid. Diodor. Sic. 1.1. c. 13,14, 15, Cc. 43. Cicero de Fin. 1.3. Nature incites, and drives us on to do good to as 


— 


many as poſſible ; eſpecially by furniſhing them with the Rules and Precepts of Wiſdom. Add. Alm. N. H. 1.25. c. i. 
Seneca Epiſt. 6. The chief Joy that I now take in Learning is, that I may hereafter teach; nor would any Diſcovery 

pleaſant to me, however excellent or uſeful, were I ro know it only for my ſelf. If Wiſdom weie offer d to me 
upon this Condition, that I ſhould keep it cloſe , and never vent it abroad, I would reje& the Propoſal. Sophocles 


Oedip. Tyran. To help his Fellows as 


as he is able, is the nobleſt Employment of a Man. (b) Dtog. Laert. I. 5. 


(Cc) Plato (in Theagen. ) calls Advice jigojy X, an holy Thing. (d) Idem. Off. 3. Amongſt the Athenians, a 
Publick Curſe was denounc'd againſt him, who ſhould refuſe to ſet a Man in the right way. 


of 


. — 


— 
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of his Nature. 
thoſe falſe Accuſers, who took away Socrates 
his Life, That the Atbeniaus thinking them 
© the vileſt Men that lived, expreſs d fo high a 
© Degree of Hatred and Averſion to them, that 
they would neither lend them Fire, nor ſo 
© much as anſwer them when they ſpoke, nor 
© bath themſelves in the ſame Water which they 
© had uſed, but would order their Servant to 
© pour it away as Polluted and Defiled, till im- 
© patient of a State of Conſtant Reproach, the 
Wretches became their own Executioners. 
In the ſame City, when Men were condemn'd 
for ſome Heinous Crimes, it was held unlawful 
to let them /zght fire, to be in their Company 
at an Entertainment, or at any part of Re- 
ligious Worſhip (5). 

When Seneca ſays, who will call it a Conrte- 
fie or Benefit, to give a piece of broken Bread, an 
Am of {mall Money not worth keeping, or the 
favonr of lighting a Fire; he does by no means 
deny the Obligation that lies on all Men, free- 
ly to diſpenſe their Kindneſſes; he only ſhews 
how impudent and how baſe it would be for a 
Man to value himſelf on ſuch petit Bounty, 
and to expect a return like ſome mighty Bene- 
factor. For although theſe inconſiderable Of. 
fices prove ſometimes of great Value and Con- 
ſequence to the Receiver, yet the Cheapneſs 
of them in reſpect of the Giver, be they never 
ſo luckily timed, hinders them from being 
placed to Accompt (c). 

IV. For the farther Illuſtration of theſe 
Offices of Humanity, Plutarch will do us good 
Service whilſt he diſcourſes ſo admirably on 
thoſe old Roman Cuſtoms of leaving ſomething 
always upon the Table, and of never putting 
out their Lamps. Theſe Practices (lays he) 
(d) ſerv'd as Leſſons of Humanity. For neither 
75 it lawful for us when we have /atisfied our un 
Hunger, to throw away the reſiaue of our Pro- 
viſion, nor to flop up, or any way to conceal a 
Spring, when we have drank enough of the Water 
our ſelves ; nor 3 the _— and 1 
recrions of ſaili jour nying, after 1 
ſerv'd 44 2 "Bot all ſe thine 
are to be left behind us, that they may after- 
wards prove uſeful to other Men. In he man. 
ner, it is @ very unbecommg Niggardlineſs to put 
out a Candle, when we have made what uſe of 
it we intended ; but we ought to leave it, that 
thoſe who come after us may have the Benefit of 
its Light. Nay, were it poſſible to be effetted, 
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Thus Plutarch (a) reports of we ought to lend others our Sight, —» Hear. 


ing, and even our Wiſdom and Courage, to im. 
ploy for their Service, whilit going 10 our Re. 
poſe , we for ſometime loſe the uſe of them our 
ſelues (e). 

Prometheus, in Lucian, chargeth the Gods 
with Envy, and Narrownefs of Spirit, that 
they ſhould reſent fo * his Action of Com- 
municating Fire to Mankind. Since this could 
not be the leſs for being made Publick, nor 
© be it ſelf extinguiſh'd by lending its Light to 
* others. | 

To the ſame Head belongs he uſe of running 
Water, for the ordinary Occalions of Lite. 
For though Rivers may be the Property of 
whole States, or of private Perſons, yer Hu- 
manity enjoyns us to allow the Privilege of 
drinking, or of drawing for other Ules to any 
one, not actually engag'd in Hoſtility againſt us. 
We thank the Point is ſettled with more Clear. 
neſs this way, than if we ſhould ſay with Gro. 
{1us, that i Rruer, as a Rrver, is the peculiar 
Right of ſuch a People, but as running Water it 
remains in Common. For it ſeems leſs agree- 
able to call the ſame thing in different Reſpects, 
Proper and Common, than to affirm that the aſe 
of a thing ought by the Laws of Humanity to 
lye freely open to all, though the thing it ſelf 
may be really a Propriety, or Peculiar Now 
to 1mpute this as a Loan, which would other- 
wiſe be loſt, and will be immediately repair'd 
by the Springs, would look moſt * 
Sordid (J). Thus Latona argues with the 
Lycian Clowns in Ovid Me tam. VI. | 

(rum ef/t. 
uid probibetis aquas ? uſus communis agua- 
ec 2 proprium natura nec aera fecit, 


Nec tenues undas : ad 


What Rudeneſs Water for my uſe denies, 
Whoſe endleſs ſtore the Common World 
(ſupplies ? 
Nor Light nor Air did Heaven create for one; 
Nor gentle Streams: I crave a Public K Boon. 


publica munera veni. 


But though the zſe of Water is Common, 
yet the Poſfſſun of them may, no doubt be 
turn'd into a Propriety. On this Account we 
find the Hraelites . to pay for what 
Water they or their Cattle ſhould drink, in 
palling through the Country of Zaom (g). 
However, if the Waters are in great plenty, 
what the Current throws out at random, we 


(a) D. Invid. & Odio. (b) Vid. Orat, Dinarch. Contra Ariſtogit. Add. Sophocl. Oedip. Tyran. u. 44, &c. Euripid. Oreſt. 


v.46, & 513. (c) Terence. Anar. 


that as an Obligation, which indeed is none. Hor. I. 1 Epiſt. 7, 


Veſcere fades 


Jam ſatis eff, At tu quantumvis tolle. Benigne 
Non inviſa feres pueris munuſcula parvis. 


Tis by no means the part of a generous Man, to require us to acknowledge 


£u more pyris veſci Calaber jubet hoſpes, 


Tam teneor dono quam fi dimittar onuſtus. 
Ur libet hec porcts hodie comedenda relinq ues. 


(d) Queſt. Sym pos. L. VII. 2, 4. (e) Idem. Quæſt. Rem. Or doth this Cuſtom teach us, that we ought not to loſe 
any of thoſe things which we have in Plenty, as Fire, Water, or other Neceſſaries; but when we have ſerv'd our 


own Occaſions, to leave them for the uſe of others. 
Mercury of all the Gods reſents it moſt, 


Theocrit. Iayl. 26. 


en we deny a Stranger what is juſt. Mer. Creech. 


It is one of Pythagoras's Aphoriſms in Diog. Laert. Not to cut down nor to hurt a Tree capable of bearing Fruit. 


(f) Plautus Trucul. 
Ovid. Nuis vetet adpoſito lumen de lumine ſumi; 


(g) Numbers XX. 19. compared with 2 Chron, AIT 3. 


Defluvio qui aquam derivat ſibi niſi, 


Derivetur tamen omnis ea #qua aquent ein mare. 
Arque cauum vaſtas in mare ſervet 1quas, 


| See likewiſe Gene, XXVI. 20, 21, 22. 


wy 


ought 
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ought freely to afford to all; ſo far as our In- 
dulgence brings no Trouble or Inconvenience 
on our ſelves. 
We ſee then, that Duties of this kind do 
originally belong to the Law of Nature; yet 
'tis not unuſual to have many of them farther 
confirm'd and enjoyn'd by Civil Coaſtitutions, 
It may not be 1mproper to ſet down an /nftance 
or two. Solon's Law about Wells we find thus 
recorded by Plutarch. Becauſe the Country hath 
but few Rivers, Lakes, or large Springs, and 
mot uſe Wells, which have been dug, he made a 
Law, that where there was a Publick Well 
within four Furlongs, all ſhould draw at that ; 
but when it was farther off, they ſhould ſearch 
after a private Well. And if upon digging ten 
Fathom a they could find no Water, that then 
they ſhould fetch from their Neighbours to the 
Quantity of about ten Gallons every day. For be 
thought it prudent to make Proviſion again 
Want ; not to encourage {dleneſs. The ſame 
Author tells us, that Plato in his Laws, per- 
© mits none to borrow Water from their Neigh- 
©bours, but ſuch as having firſt dug in their 
* own Ground as deep as the Clay, could find 
no Spring. For he would have thoſe only come 
in 175 4 Share with others , who could not pro- 
vide for themſelves. And the Spartan Legiſlator 
Lycurgus, allows a Perſon in Neceflity to make 
uſe of the Servant, the Beaſt, and even the 
Food of another Man (8). 


V. Amongſt the ſame Duties of Flumanity, 
Grotius, L. 2. C. 2. * Reckons the granting 
© free Paſſage through any Lands, Rivers, or 
© parts of the Sea, which have fallen under 
© our Propriety, if any have juſt Occaſion to 
© defire it; as ſuppoſe when any People ex- 
© pell'd out of their own Country, are going 
© to find a new Seat; or when they deſire to 
trade and correſpond with a Nation, which 
© we divide from them; or when they are 
© marching to recover what is their own in a 
© juſt War; or when, being at a Diſtance from 
© home, they are haſtening to the Defence of 
© their Country, at preſent under ſome extra- 
© ordinary Danger or Diſtreſs. But we ought 
to allow this Point a fuller Diſcuſſion. Thus 
much then is clear beyond all Doubt, that in 
caſe the Requeſt be made by a ſmall Number 
of Men unarm'd, and willing to live at their 


——— 


own Charge, Paſſage is to be granted them, 
provided they ask it upon an honeſt and ne- 
ceſſary Account. But the Caſe of great Armies 
is not ſo eaſily to be decided; ſince the ad- 
mitting of them may create juſt Fears and 
Suſpicions in us, not only on their own Ac- 
count, but in reſpect of the People, whithec 
they are bound. Grotius maintains, that not- 
wichſoading any ſuch Fear, their Petition 
is to be complied with for this Reaſon; Be- 
© cauſe in that grand Diviſion of things, by 
which the Primitive Community was a- 
* boliſh'd, and diſtin Proprieties introduced, 
* all may be ſuppos'd to have reſerv'd to them- 
© ſelves, ſo far the uſe of each other's Poſſeſli- 
© ons, as ſhould prove ſerviceable to their 
Wants, and not injurious to the Owner; 
© and that therefore when any ſtand in need of 
* ſuch a Uſe, they have a Rizht to demand it. 
If any diſlike this Argument, a plainer Reaſon 
may be thus offer'd, that the Law of Huma- 
nity obliges every Man to allow another the 
harmleſs uſe of his Goods or Poſſeſſions; which 
upon urgent Neceſlity, may be challeng'd in 
a forcible manner, in as much as the Denial of 
it is preſum'd to ſpring, either from Ground- 
leſs Diffidence, or from wicked Perverſeneſs 
of Mind. Yetin ſuch Caſes, Leave is firſt to 
be ask'd fairly and peaceably, and Violence 
muſt not force a Paſſage whilſt it is yet un- 
cettain, whether the Lord of the Place grounds 
his Retuſal on any juſt Reaſon, or acts only 
out of a Barbarous and Inhoſpitable Temper. 
When Cimon with his Troops broke through 
the Territories of the Corinthians, without 
giving Notice to the State, they gave him 
that handſome Reproof, d er M= 


d rl, uk m ae3TIcoy 1 Tov Adele uA. 


(6b). That when a Man noc d at another's 
Door, he forbore in Civility zo enter, till the 
Mafier bad him come in (c). 

Thoſe who take the ſame fide of the Que. 
ſtion with Cratius, add, that a Fear upon ac- 
count of the Numbers of thoſe who would 
enter, doth not ſeem a ſufficient Reaſon to 
deny Paſſage; Since a Multitude as well as a 
few Perſons may inoffenſively uſe this Privi- 
ledge, and not treſpaſs againſt the Law of 
Nature. However, the ſame Law impowers 
us to take ſecurity of the Men, whom we 


(a) Xenophen de Rep. Lac. Add. Leuit. XIX. 9, 10. XXIII. 22. Deuteron. XXIV. 19, 20, 21. XXIII. 24, 25. Joſeph. 
Antiq. IV. 8. Comp. with Matth. XII. 1. Plato LL. lib. 8. A Stranger travelling alone, or with one Companion only 
ought to have the Liberry to taſte the Fruit which he meets with in his way, by the common Law of Hoſpitality. 
Had. Lex Bargund. Tit, 28. f. 1. T. Selden. I. VI. c. 6. Phocylides. * Aste ede elne MFa, &c. 


Receive the Baniſh'd, and conduct the Blind. 
And ler the Ship-wrack t Sailor move thy mind, 
For Sailing is uncertain : kindly run 


To lift the Weak; ſupport a Wretch undone. 
Piry thy Foe, and fave his Sinking Beaſt ; 
Direct the Stranger, ſuccour the Diſtreſt, &c. 


Add. 1. 10. D. d. incendio ruina. Quinctil. Declam. V. GOD hath made us for mutual Support and Succour; and 
that each Man ſhould endeavour to defend others from what he fears himſelf. This is not properly Love, or any 


Perſonal Eſteem and Reverence; but a 


rovident Fear of the like Accidents, and a Religious Apprehenſion of 


common Dangers. When we relieve a Emiſh d Wretch, we do but as it were pity our ſelves. Hence in a Siege 
we lay our Proviſion in common. Hence in a Diſtreſs at Sea, the Food of one Paſſenger bath ſupported the whole 
Company. And hence too ariſeth, that Affeſtion which puts us on covering with Earth, the dead Body of 2 
Stranger; and how haſty ſoever our Journey be, we never fail ſtopping , to perform in ſome ſort or other, this 


pious Office. (b) Plutarch in Cim. 


(e) And thus Telephus in Dif#y: Cretens rightly accuſeth the Greeks, that 


profeſſing to come as Friends, m ſhould give no notice of their Viſit. Maſaniſſa, in Livy, I 84. c. 62. purſuin 
an 


Aphires, who had left Numidia, 


carried away many of the Subjects, and was now wandring near Cirene , begg 


leave of the Cartheginians, in an humble manner to paſs through their Territories, 


admit, 


1 
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| admit, to engage them to do no Damage, or 
[ to repair what they do. For the common 
Proverb tells us, that Opportunity makes the 
Thief, and he is a very unwiſe Maſter of a 
Houſe who lets in ſo many Strangers, as to 
be turn'd out himſelf. Nor are there want- 
ing Inſtances of ſeveral Cities, which have 
loft their Liberty, by unwarily receiving too 
reat a number of Armed Guelts. And what 
ſhould make us more Cautious 1s, that few 
Genc rals deſerve the Encommm, which Tully 
(a) on this Score hath given of Pompey the 
Great, that he march d his Legions through Aſia, 
in ſuch a manner, as to keep not only the Hands, 
but even the Feet of ſo vaſt an Army, from com- 
mmilting the leaſt Treſpaſs, on any peaceful and 
friendly Perſon. When the Helvetians, or 
Suifjes in the Gallick War, ſent Deputies to 
Cæſar, to beg a Paſſage through the Roman 
Province, we find Caeſar rejecting their Peti- 
tion, on this very good Account, He re- 
© membred how the fame People had formerly 
© deteated and kill'd L. Ca//cus the Roman Con- 
ſul, and forced his Soldiers to paſs 1gnom1- 
© nioully under the Nat; and he imagined it 
© ſcarce pollible, that Men who were Enemies 
ein their Hearts, ſhould purſue their way fair- 
ly, and withour launching out into any Injury 

© or Diſorder (5). 

Many ways of taking Cautzon or Security 
in this Cafe are propos d; as firit, that they 
ſhall paſs through without their Arms; bur 'tis 
very hard to get this Condition accepted of by 
Military Men; ask them Zo part with therr 
Weapims, and they take it as if you deſired 
leave to cut off their Hands (c). It may be a 
more proper Expedient, that the Forces make 
their Paſſage in {mall and ſeparate Bodies, or 
that Hoſtages be given for their Peaceable Be- 
haviour. For A. a ſome propoſe, that thoſe 
who grant the Paſſage, ſhall hire ſufficient 
Guards at the Charges of thoſe who deſire it, 
would take up too much Money as well as too 
muck Time. 

It is farther ſaid on the ſame fide, that it 
will not juſtify us in denying this Favour to 
alledge, that Paſſage may be had elſewhere, 
upon taking a larger Circuit; becauſe ſhould 
this Pretence always be uſed, the Requeſt 
would never be granted, though in the moſt 
Reaſonable Caſe, and ſo the igt would 
utterly ceaſe and come to nothing. It is 
ſufficient therefore, in their Opinion, if wich- 
out any Fraudulent Deſign, Paſſage be there 
delired, where it lies moſt ready and con- 
Venient. | 

Some there are who maintain the Right of 

free Paſ/age, on this Argument, that Zjg4h- 


ways are common to all Mankind, and do 
not come under the Propriety of thoſe, in 
whole Territories they lie. As if at the firſt 
Creation of the World, the Roads had been 
Chalk'd out immediately by the Divine 
Hand, and left as Univerſal Benefits. A No. 
tion too Ridiculous to deſerve a ſerious Re. 
furation. 

On the other ſide there have been good 
Arguments offer'd, ro evince that this Liberiy 
of Paſſage 1s not owing by a meer Natural 
Right, without any Compact or Conceſſion 
intervening; eſpecially when the Caſe is, that 
an Enemy to ſome of our Neighbouring States 
deſires leave to carry his Troops againſt them, 
through our Tertitories. For it ſeems to be 
part of the Duty, which we owe to our 
Neighbours, eſpecially ſuch as have been kind 
and friendly, not to ſuffer any Hoſtile Power 
to march along our Country, to their Preju- 
dice, provided we can hinder the Deſign with 
no great Inconvenience to our ſelves (4). 
And it 1s indeed one expreſs Article in molt 
Leagues, that neither Party ſhall grant Paſſage 
to the Foes of the other (e). Nor will is 
ſolve the Difhculty, to ſay that we ought to 
allow Paſ/age, it the War which is undertaken 
be juſt, not if it be anjufF. For there is 
commonly much time and much Thought, 
requird to make ſuch a Judgment; and be- 
ſides it is look d upon as a piece of Raſhneſs, to 
thruſt in our Arbitration between two armed 
Parties, without their deſiring it, and to con- 
{tute our ſelves Judges of ſo great a Cauſe. 
But farther, ſuppofing we grant the Requeſt, 
it 1s very pollible, we may by this means fix 
the Seat of the War in our own Country. 
For what if the other Party ſhould meet and 
{top his Adverſary, whilſt yet in our Borders? 
And I do not ſee how we could blame him for 
this Proceeding, fince he is by no means 
oblig'd to receive the Foe into his own Do- 
minions, on purpoſe to rid us of the Burthen 
and of the Trouble. It ſeems therefore the 
lateſt way of Acting in this Caſe, if we can 
without any conſiderable Prejudice to our own 
Affairs, to deny the Enemy baſſage, and actu- 
ally to oppoſe him, 1t he endeavour to force 
it without our Conſent. But if we are either 
too weak to hinder his Progreſs, or mult on 
this Score engage 1n a dangerous War; the 
Plea of Necellity will fairly juſtify us to our 
Neighbour (/) 

Siegler in his Obſervations on Crotius 
aſſerts, that in this Caſe, no one can Naturally 
have a Right of palling through the Lands of 
another, but all ſuch Right muſt be obtain d 


by Compact; juſt as no Man has the Liberty 


(a) Pro Lege Manil. (b) Ceſar Comment. de B. C. I. 1. (e) Horus, 1.3. c 18. (d) And therefore twas 

unreaſonable for the Romans in Livy, B. 21. c. 20. to deſire the Gauls, that they would not grant the Carthagini ans 

4 a free Paſſage into ſtah, and they ſhould rather turn the War upon themſelves, and expoſe their own Country to 
be waſted for the Security of another, to which they had no Obligation. (e) Sce the League of the Rowans 
i with the Carthaginians in Livy, B. 38. c. 38. and with the £rolians, Polyb. Excerpt, Legat. 28. (f) "Tis remarkable 


what Plat arch reports in his Life of Lyſander, that when the City of Athens was oppreſs'd by the Thirty Tyrants, 


the Thebans paſs d a Law, that whoever ſhould carry Arms through Beetis, againſt the Athenian Tycants, ſhould be 


free from the Notice of the Theban Eyes or Ears. 
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of going through the Fields of a private per- 
ſon, unleſs ſuch a Service is impoſed on the 
Fields, by Virtue of their particular Tenure. 
He ſays this will efpecially hold good, when 
we have juſt reaſon to apprehend Danger from 
ſuch a Concellion. And this Point too he 
illuſtrates by a Parallel Caſe between private 
Perſons. You may have a Right of making 
a Thorough-fare of Tr7:us's Yard ; but if you 
appear there often with Fire and Torches, 
ſo as to endanger the Buildings, Titius's Fear 
cannot indeed, in this Caſe, abſolutely take 
away your Right; but he may hinder you 
from going in ſo dangerous a manner, and 
conſequently may abridge your Privilege, tho' 
he cannot annul 1t. Bur as to this way of 
arguing we muſt obſerve, that in the Queſtion 
now before us, we do not by the Liberty of 
Pallage underſtand any ſettled and conſtant Ser- 
vice, but only an Occaſional and as it were a 
Momentary, uſe of another's Territories or 
poſſcllions, to which we are driven, either by 
Neceſſity, or by the Profpe& of ſome extra- 
ordinary Advantage, when it would be In- 
humanity in the other Party, not to comply 
with our Wants, and with our Requeſt. 

Examples, which are of ſo great weight in 
determining other Queſtions, have little Force 
as to the Deciſion of this. For — as 
People have been ſtronger or weaker, the 
have required Paſ/age with Modeſty, or wi 
Confidence, and have in like manner granted, 
or refuſed it to others. Aeſilaus in Pla- 
arch, when the Trallians (a) demanded an 
© hundred Talents, and as many Women for 
© the Price of his Paſſage thro their Country, 
© ask'd them pleaſantly, My the Cummiſſioners 
© were not there ready at hand to receive them ; 
© and without farther delay march'd forward, 
© encounter'd and routed them. He ſent to the 
King of Macedon, to deſire the ſame Favour, 
* who anſwering, that he would take time to 
* conſider of it; let him conſider of it, ſays 
* Azeſtlans, and in the mean while we will 
go forward. The Macedonian admiring, 
*and fearing ſuch Spirit and Reſolution , 
A requeſted him to paſs at his plea- 

ure. 

But the chief Example produced on this 
Point, is that of the //rae/ites, when deſiring 
to — through the Zaomries Country, they 
voluntarily offer'd the following Conditions. 
That they would march along the King's 
* High-way, without turning into the private 
Fields or Vineyards, and would immediately 
tender Money for every thing of theirs 
*which they ſhould have Occaſion to ule. 
The Zabmites re jecting theſe Terms, and en- 
deavouring in a Hoſtile Manner to hinder 
their Paſſage, they did not think it juſtifiable 
to obtain it by Force, but took a large Compaſs 
round about their Borders; and when at 
length they were oblig'd juſt to touch on 


ſome part of their Coaſts, they did not take 
occaſion from the former molt inhuman Treat- 
ment, to commit any Violence or Treſpaſs in 
their March (5). As to the ſame People, 
when Siben King of the Amorites, not only 
refuſed them the like Privilege, but came out 
Arm'd to oppoſe them, probably before they 
had reach'd his Coaſts, and therefore ſet upon 
them without any Reaſon or Provocation, we 
find he was overthrown in the Combat ; but 
he ſeems to have ſuffer'd this Fate, not fo 
much for denying them Paſlage, as for raſhly 
encountering them upon ſo 12 Colour or 
Pretence. For otherwiſe it would have ſcem'd 
too hard, to puniſh the Negle& of a piece of 
Humanity with the Ruine of a whole Nation 
ſince it appears that theſe Amorites were 
ſeated without the Borders of the Land of Pro- 
miſe, the Inbabitants of which God Almighty 
had by a ſpecial Decree, adjudg'd to utter Ex- 
tirpation and Deſtruction. Nor will it alter 
the Caſe to ſay with ſome, that the Amorites 
© here to make their Fear juſtifiable, ought 
not to have rejected ſo fair Conditions, 
but ſhould have immediately treated about 
* accepting and regulating them; but that now 
* by refuſing all peaceable Conference and 
Commerce, they had rendred themſelves li- 
© able to be dealt with, as the molt unjuſt and 
© moſt unfaithful of Men: For by the common 
Right and Privilege of Mankind, a Breach 
of the Law of Humanity, does not deſerve 
the utmoſt Rigour, and Extremity of Pro- 
ceeding. 

VI. Amongſt theſe Matters of harmleſs Pro- 


fit, which Nature engages vs to allow freely 


to all Men, Grozzus reckons the permitting 
Goods and Merchandiſe, to be carried thra* 
our Dominions. Ziegler accules Erotius of a 
Contradiction on this Point, whilſt in one 
place he ſays, That no one can have a Right of 
hindering any Nation from maintaining Traffick 
and Commerce with any other Nation that is 
Remote from them, and yet in another place 
of the ſame Chapter he grants, That 17 7s 
lawful for one Nation to contract; with another, 
for all the Good's of one kind not to be one elſe- 
where; ſo that no other People have the 
Liberty of buying them. Burt now by this Con- 
tract of Ingroſsment, it is plain other Nations 
are thus far hindered from trading in the ſame 


Country. Yet it is eaſy to bring off Crotius, 


by ſaying, that in the former Paſſage by hinder - 
ing, he underſtands not hindering them by 
Virtue of ſome precedent Bargain or Cove 
nant, but hindering them by open Methods ot 
Violence. Let on the whole it mult be con- 
feſs d, that he has not brought the preſent 
Queſtion to a full and clear Deciſion. For 
truly ſpeaking, the Law of Humanity does 
not ſeem to oblige us to grant Paſlage to any 
other Goods, except ſuch as are abſolutely 
Neceſſary for the ſupport of their Life, to 


( 
(b) Sec Deuteren, XI. 12, 3, 4. Numb. XX. 14 


a f Or the Troades as we find them called in the Lacov. Apt hegm. of the ſame Author, 


— 
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whom they are thus convey'd. But as for 
thoſe who import ſuch Commodities, as im- 
rove and encourage Luxury; or from which 
thoſe who deal in them do not ſeek any Sup- 
ply of real Wants, but rather an Exceſſive Gain, 
and an Indulgence to covetous Deſires, I do 
not ſee what Right ny have to demand 
Paſſage through our Coaſts for this kind of 
Trafhck, or on what Pretenſions they can claim 
ſuch a Privilege as their Due. I confeſs, there 
ſcarce appears any probable Colour on which 
we ſhould deny unarmed Veſſels the Liberty of 
an open Sea, which we are Maſters of, whilſt 
they are bound to a third People, with whom 
we are at Peace. And to this Point, chietly 
relate all thoſe Authorities and Teſtimonies 
of Authors uſually produced in the main Diſ- 
pute. But thus much we may reaſonably do 
we may ſtop the Veſſel in ſuch a Caſe, an 


force them to leave their Cargo in our Terri- 


tories, that we may have the Benefit of the 
firſt Purchaſe. For beſides that the frequent 
Paſſage of Strangers may, ſome time, create 
Danger, or at leaſt may give Suſpicions to our 
State; what ſhould hinder us from deriving 
that Profit on our own People, which would 
otherwiſe be made by Foreigners; ſince in 
matters of Favour, we ought conſtantly to 
prefer the former to the latter. And though 
in Strictneſs it be indeed no Damage to us, 
if we permit the free Tranſportation of theſe 
Commodities, and tho' the third Party who 
receives them, does not properly injure us by 
making a Gain, which 'twas in our Power to 
have ſecured before him; yet ſince he has no 
Right of excluding us from ſuch a Gain, why 
ought we not to love our ſelves beſt, and to 
be be fore-haud with him in the Advantage? 
which we ſha!l be, if whilſt we lye thus in 
the midſt between two People, we take Care 
not to let ſuch Goods paſs from one to the 
other, without going firſt through our own 
Hands. And unleſs this be admitted for fair and 
equitable Dealing, I ſee not on what Grounds 
we can defend thoſe Staples, and other Rights 
which we find in ſome Countries, by Virtue of 
which Foreign Commodities are ſtopt and car- 
ried to the publick Place of Sale; — Strangers 
are permitted to Traffick, not immediately be- 
twixt themſelves, but at ſecond-hand with the 
Natural Subjects. 

VII. From what has been ſaid, there may 
well ariſe this farther Qaeftzon, whether the 
I aw of Humanity will permit us to require 
Toll, or Cuſtom for Goods tranſported through 
any Land, River, or narrow Sea, ſubject to 
our Dominion. For at firſt fight it ſeems In- 
human, not to grant ſuch a Privilege without 
Price, which the Law before-mention'd, allows 
treely to all Mankind. 

Now why Cuftom ſhould be impoſed on 
Goods carried over Land, there is this manifeſt 
Reaſon, becauſe ſuch heavy Conveyance ſome- 
times treſpaſſes on the Fields, adjoyning to the 


Common Roads, and becauſe the Sovereign of 
the Country is put to Charge, both in repair. 
ing the Ways, and in ſecuring the Paſſengers. 
And farther, if it be neceſſary to erect Bridges 
for this purpoſe, it is plain in Equity that the 
Sovereign may ſet up a Toll to reimburſe him. 
ſelf for thoſe Expences ; and at the ſame time 
he who does require ſuch Toll, is oblig'd nor 
only to let the Bridges ſtand, but likewiſe to 
keep them in conſtant Repair. Grotius on the 
1 Kings X. 19. oblerves, that a great Toll was 

aid to Solomon for the Horſes brought thro 

udza from Egypt, to the Syrians, or to the 
Hiltiies; and thus too no Frankincenſe was 
tranſported without CufFom. The like Im. 
poſitions are reaſonable in thoſe Places, where 
by the Induſtry of the Natives, the Roads are 
rendred more ſhort or more ealy ; as by the 
filling up of Pits and Ditches, or by other uſe- 
ful Labours, tor the Convenience of Paſſengers 
and of Goods. 'Thus of old, had any one cat 
through the //ihmus, and join'd the /onzan 
and AHgean Seas, he might fairly have re- 
quired lome moderate Toll of the Merchants 
and Sailers ; which they would not have been 
unwilling to give, the Voyage being now per. 
form'd with more Expedition and more Secu- 
rity. And though this Project was never ſet 
on foot, S rab informs us, That the Mer- 
* chants of Aſia and Italy, rather than paſs 
* out of one of theſe Seas into the other, by 
* the tedious and dangerous Coaſt of Males, 
© were extreamly well ſatisfy'd to put in at 
Corinth, and ſo carry their Effects over Land; 
© notwithſtanding the Duties to be paid there 
© for all Imported or Exported Goods. Ano- 
ther Reaſon which ſome bring to aſſert the 
Equity of Impoſitions on Land- Carriage, is 
this, that by ſo perpetual Confluence of 
Strangers, the price of Proviſions is exceed- 
ingly rais d. To which we may add in Con- 
cluſion, that a Sovereign, on this Account, re- 
quires ſome Acknowledgment from the Goods 
of Foreigners, becauſe he ſuffers them by 
patling through his Territories, to receive 
ſuch Goods 7mediately from a third People; 
whereas ſhould he ere& a Staple, the Gain and 
Benefit would be fairly intercepted by his own 
Subjects. 

As to River Tolls, this amongſt other Ar- 
guments, may be offer'd to juſtify them, that 
lince the Water by continually preying on the 
adjoining Lands, and ſometimes by overflow- 
ing them, is the Cauſe of no inconſiderable 
Damage, for the Prevention of which it 15 
often neceſſary to ſecure them with Banks and 
other Works of great Charge and Labour, it 
ſeems by no means unreaſonable, that towards 
the making up of theſe Loſſes, ſome moderate 
Conſideration ſhould be allowed by thoſe who 
gain Advantage by the River, without being 
concern d in its ordinary Miſchiefs. It is true 
in the Capitularies of Charles the Great (a), 
one Order forbids to take Toll in thoſe Rivers, 


(a) Lib. 3. c 12, Aud. Lex Longobard. Lib. 3. Tit, 1. Leg. 21. 


Ubi 
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Ubi nullum adjutorium præſtatur itmerantibus, 


where no Aſſiſtance is given to the Paſſengers ; 
but this Conſtitution ſeems to have been 
made in Favour of the Natural Subjects, and 
there is no neceſlity of extending it to For- 
reigners. 

it is a more difficult Point, to ſtate the 
Equity of Tolls demanded in Seas. This in- 
deed 1s beyond Diſpute, that the Sovereign of 
a Sea may impoſe Duties anſwerable to the 
Charge, which he beſtows about it; as for 
the ſetting up of Marks near Rocks and Quick- 
ſands, for the keeping of Fires to direct Veſſels 
in the Night, or for ſcowring the Coalts of 
Pirates. But whatever is demanded farther, 
than upon theſe Accounts, will not admit of 
ſo good Defence; in as much as the Paſſage of 
uuarmed Ships 1s plainly one of thoſe harmleſs 
Benefits which Humanity lays in Common. 
Yet where ſuch Pretenſions are made, the 
Pleas which ſupport them do not ſeem alto- 
gether abſurd; as that no one ought to be 
blamed for making the Beſt of his Dominions, 
and for railing ſuch Profits from his Waters 
as others do from their Land. That, ſince 
he who enters the Territories of another, 1s 
for that time his Subjed?, we may compel the 
Ships of Foreigners, whilſt they paſs through 
our Sea, to let our Subjects have the firſt Pur- 
chaſe of their Goods; and that if we give up 
this Claim, we may require ſome reaſonable 
Conſideration in Lieu of it. That although 
we cannot perhaps ſet up a Haple in ſuch a 
Sea, becauſe the third Nation whither thoſe 
Ships are bound, may not have the uſe of 
Sailing, and therefore cannot fetch the Goods 
from us, neither have we, 1t may be, the Li- 
berty of carrying them thither ; yer 1t ought 
not to be thought hard if we put in for ſome 
little Share in the Gain, ſince we permit 
Strangers to ſail through our Water, with ſo 
much Expedition and Convenience. But upon 
the whole, it muſt be confeſt, that ſince this 
Toll by Sea is, for I know not what Reaſon, 
accounted more Odious than what is demanded 
by Land, it ought to be exerciſed with great 
Prudence and Moderation, and without the 
leaſt Appearance of Extortion or Avarice. 
And after all, there may, 'tis very likely, be 
a Sovereign (or Two) who ſhall claim an Ex- 
emption from the common Duty, and build 
his Pretenſions on good Reaſon ; as that his 
Dominions bordering on the ſame Sea, encloſe 
it ſo at both ends, as to give him a fair Title 
to its uſe; or that on ſuch a uſe of it, his 
Commerce with Foreign Nations, and conſe- 
quently the Good and Safety of his own People 
almoſt entirely depends. For in theſe Caſes 
it would be unreaſonable, that to obtain 
the Liberty of a harmleſs Paſſage by Sea, he 
ſhould be reduc'd to a kind of Tributary Con- 
dition; nor will any one be much inclin'd 
to cenſure him, if upon ſo odious a Provo- 
cation he endeavour by any poſſible Means, 


to free himſelf from ſuch Exaction and Op- 

reſſion. Nor will it render his Reſentments 
eſs juſtifiable, to alledge on the other ſide, 
that other Nations have agreed to pay the Im- 
polition : becauſe their Support and Safety is 
not ſo immediately concern'd in the uſe of 
ſuch a Sea, and therefore they may afford to 
allow the Sovereign of the Sea a ſhare in their 
Gains, without Grudging or Repining. As 
the Caſe 1s very different, whether a Man de- 
fires a Way through my Grounds, becauſe 
without this Privilege, he would be as it were 
excluded from the World, and confined to So- 
litude, or becauſe he could not otherwiſe carry 
oft the Fruit of his own Land; and whether 
he makes the ſame Demand, purely to ſhorten 
his Paſſage, and impoſes a Burthen on my 
Eſtate, not to relieve his own Neceſſity, but 
to promote his Convenience and Eaſe. 

They tell us, that the King of Alyſſinia, or 
Ethiopia pretended of old to a certain Tri- 
bute from Egypt; upon account that the River 
Nile, to which that Country owes its fruitful- 
neſs, took its riſe in his Dominions; and that 
afterwards when the 7 ur&s had ſeiz'd on Egypt, 
and uſed great Severities towards the Chri/tians, 
the Abyſſinian Prince made an attempt to have 
turn'd the Channel of the Ml into the Red- 
Sea, but without effect. Theſe Pretenſions 
and theſe Proceedings, which bear ſome Re- 
lation to the Caſe before us, we cannot but 
look upon as unjuſt. 


Some would determine this whole Buſineſs 


by the means of Compact and Covenant, which 
Method we think not to be altogether accurate 
and deciſive. For it remains {till in Queſtion, 
what was the original reaſon of thete Cove- 
nants ; and whether the Maſter of the Sea may 
deny paſſage toothers, until ſuch time as they 
ſhall enter into the ſame Articles of Agree- 
ment. "Though indeed when ſuch a Covenant 
has once paſs d without any Natural Flaw or 
Weakneſs, which might render it invalid, both 
Parties are obliged ſtrictly to obſerve it; fo 
that the People who uſe the Paſſage deſired, 
ought on no account to deny the ſettled Im- 
poſition, and the Maſter of the Sea ſhall not raiſe 
the Duty higher, than what has been thus 
eſtabliſh'd by joint Conſent (a). MNicephorus 
(D reports, that the Cap of Egypt obtain d 
by Covenant of the Emperour of Conſtantmeoplc, 
Licence for the Merchants of his Country to 
paſs through the T hracian Boſphorus. Which 
Privilege was therefore ſo eaſily granted at firit, 
becauſe it ſeem'd a matter of little Importance. 
But when in courſe of time it appear'd to be a 
Point of very confiderable Conſequence, it 
was found impoſlible to revoke the Graus, 
after it had been by long Cuſtom entorced and 
eltabliſh'd. 

But in Caſe the oppoſite Shore is poſſeſs d by 
another People, ſo that the Sea is either held 
in common by both, or elſe as a middle Point 
divides the Confines of the two Dominions, 


(a) Add. Bacler, ad Grot. I. c. 2. . 14. 


{ * ) Lid. 8. 
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though here perhaps one of the States * ma 
by Compact or Conceſſion require Toll of Pal. 
ſengers, yet the Subjects of the other State ſhall 
by no means ſtand liable to the ſame Im- 
polition, ſince they fail in their own Water. 
vVIII. Under the ſame Head of Common and 
Innocent Privileges, Crotius (a) likewiſe reck- 
ons the liberty of Sailors, to touch and to reſt 
a little on any ſhore, for the fake of Health or 
of freſh Water, or on any other juſt Account. 
Thus the Trojans complain in Y7rgil (b). 


Quod genus hoc homimum ? quæ ve hec tam 
( barbara morem 
Permittit patria? boſpitto probibemur arenæ, 
Hella cient, primaq; ve tant conſiſtere terra. 
Si genus humanum & mortalia temnitis arma, 
Alt ſperate Deos memores fandi atque neſanai. 


What Men, what Monſters, what W 1 
ace; 
What Laws, what barbarous Cuſtoms of the 
| (place, 
Shut up a deſart Shoar to drowning Men, 
And drive us to the cruel Seas again! 
If our hard Fortune no Compaſſion draws, 
Nor Hoſpitable Rights, nor Human Laws; 
The Gods are juſt,and will revenge our Cauſe, 


Mr. Dryden. 


But 'tis obſervable that they profeſs'd before. 
Non nos aut ferro Lybicos populare Penates 
Penimus, aut raptas ad litlora vertere predas ; 
Non tea vis animo, &c. 


We come not with deſign of waſtful Prey, 
To drive the Country, force the Swains away : 
Nor ſuch our Strength, nor ſuch is our defire, 


Mr. Dryden. 


Whence we are taught, that the party who 
deſires this Favour, ought to appear on ſuch 
Coaſts with molt innocent Intention, ſo as 
neither to create any Danger to the Inhabi- 
tants, nor any probable Grounds of fear. And 
therefore Dido s Anſwer to this Speech, is ex- 
ceedingly wiſe and proper. | 


Res dura, & regni novitas, me talia cogunt 
Moliri, & late fines cuſtode tueri: 


My cruel Fate, | 
And Doubts attending an unſettled State, 
Force me to guard my Coaſts. 


Mr. Dryden. 


For before we grant any thing of this kind, 
we ought to be well aſſured whether the Per- 
ſons thus approaching come as Friends, or as 
Enemies , what appearance the Fleet makes, 
what force and figure the Men bear who are to 
land; and farther whether they are free from 
all contagious Diſtempers (c). When there 
ariſes no Obſtacle on either of theſe Accounts 
as it would be then moſt barbarous Inhumanity, 
to deny the Liberty of harmleſs Acceſs to 
ſhore, ſo that Favour be ing once granted, calls 
for one more, altogether as reaſonable, the 
Privilege of erecting little Momentary Huts for 

reſent Shelter, which is neither any pre- 
judice to the Shore, nor any Abridgment of 
our Right and Nee Indeed Reaſon forbids 
that any one ſhould raiſe a laſting Structure or 
Edifice on the Strand, without expreſs allow- 
ance from the Sovereign; eſpecially if it could 
not be done but by indamaging others (4). 

Although ſome Nations have by tormed 
Compact ſettled the Point of Acceſs to Shores 
and Ports; yet this does not hinder the like 
Kindneſs from being due by Natural Right; 
fince many Duties arifing from thoſe Vertues 
which 1mpoſe only an /mperfe Obligation, are 
frequently ſtrengthen'd and confirm'd by civil 
Covenants and Laws. Beſides, our preſent Aſ- 
ſertion regards chiefly this extraordinary Caſe, 
when Perſons contrary to their Intentions, are 
driven by ſome Violence on a Foreign Coat ; 
whereas theſe Covenants which ſometimes paſs 
betwixt Nations, uſually have for their Subje& 
the Point of conſtant and continual Acceſs on 
common Occaſions. Therefore for this latter 
Indulgence, it 1s on no account Abſurd to re- 
quire ſome moderate Conſideration. But in 
the former Caſe it would be extreamly baſe and 
ſordid, to charge as a Debt ſo ſmall a Relief of 
Perſons in Diſtreſs, and as it were to ſet a 
Price upon our Charity (e). 

IX Another Duty of Humanity is the Ad- 
miſſion of Strangers, and the kind Reception 
and Entertainment of Travellers. Some of the 
Ancients carried this Point to the heighth of 
Ambition and Oſtentation, conceiving the 
Right of Hoſpitality to found the ſtricteſt 
Relation, and the moſt ſacred Friendſhip ( f)- 
But to give a Natural Right to theſe Fayours, 
it is requiſite that the Stranger be abſent from 
his own Houſe, on an Honeſt or on a neceſſary 
Account; as alſo that we have no Objection 
againſt his Integrity, or Character, which 
might render our Admiſſion of him, either 
Dangerous or Diſgraceful; and farther, * 

e 


(a) L 2. c. 2. . 15. (b) Eneid. 1. (c) Add. Plin. N. H. I. 26. c. 1. (d) Vid. I. 50. D. de adq; rer dom. | 
(e] Vet in the League between the Romans and Carthaginians ( Polyb. 1. 3.) it was agreed, That neither the 
Aman nor their Allies ſhould fail beyond the fair Promentory ; and that if they happen d to be driven farther by 
' ſtreſs of Weather or by violence of an Enemy, they ſhould have no Right to buy or to receive any thing, but 
what was meerly neceſſary for the refitting of their Ships, and for the diſcharge of holy Duties. And after all, 
they were to quit the Coaſt within the ſpace of five Days. In another League there is an Article to this purpoſe; 
In Sardinia and Africa, let no Roman exerciſe Traffick, or build Towns; nor put in there, unleſs for the ſake of 

' Proviſion, or of refirting. If forced thither by a Tempeſt, let him depart within five Days. 
(f) Aviſtut. Magn. Moral. I. 2. c. 11. Of all kinds of Friendſhips that ſeems to be the firmeſt, which is expreſs'd 


in the courteous Entertainment of 


- Strangers; becauſe the Perſons here having not the ſame Ends and Intereſts to 
propoſe, cannot ſo eaſily fall into Centention, as thoſe who are Members of the ſome State. Homer ſays, the Poor and 


Stranger are the Care of Jove ; and again, the Suppliant Stranget. craves a Brothers Love In «an (4 Des Syria) 


amongit 
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he cannot at preſent hire Lodgings for his 
Money. And therefore in Ancient Times, 
when Publick Inns either were not 1n uſe, or 
elſe were accounted Scandalous, and unworthy 
to receive a good and vertuous Gueſt, the Ne. 
cellity of this Duty was greater and more ſtrict- 
ly binding than it is now in moſt parts of 
Europe, where we meet with ſo many of theſe 
Houles , exactly fitted and furniſht, not only 
for all Uſe and Convenience, but even for Or- 
nament and Splendor. 
Now although /nhoſprtality be commonly, 
and for the moſt part juſtly cenſured, as the 
true mark of a Savage and Inhumane Temper, 
yet the Point will now and then bear a Diſpute, 
eſpecially as to the Cafe of thoſe who wander 
into Foreign Countries, purely on the ac- 
count of Curioſity; whether or no ſuch Per- 
ſons may claim free Admiſſion by any Natural 
Right. The Spartans to juſtifie themſelves in 
driving all Strangers from their Coaſts, thought 
this one Reaſon ſufficient, leſt the Converſe of 
Strangers ſhould introduce a Corruption, or a 
Contempt of their recetv'd Mannersand Cuſtoms 
(4). In anſwer to which it is well urged b 
ſome, that what we practice at home is not al- 
ways the beſt, nor what others do abroad the 
worſt; if then a Foreign Cuſtom be really better, 
it is abſurd to deſpiſe , and to reject it on the 
ſcore of its being Freigu. That this is the 
Temper and Property of Curs to fawn on Dome- 
Fick Slaves, and to bark at the moſt noble and 
excellent of Strangers. That thoſe Men uſual- 
ly contract a Roughneſs and Clowniſhneſs of 
Behaviour, who never breath out of their na- 
tive Air, and fee no more of the World than 
what paſſes under their Noſe (b). As to the 
Queſtion before us then, thus much is certain, 
that if our People are kindly receiv'd by any 
Nation abroad, we ought to entertain the Men 
of that Nation with an equal return of Civility. 
As on the other hand, thoſe who drive us from 
their Coaſts, cannot without the moſt ſtupid 
impudence, petition us for a more courteous 
Treatment. But ſuppoſing that any one Na- 
tion contented with what 1t finds at home, ut- 
_ terly refrains from all Foreign Travel, it does 
not appear what Obligation ſuch a State can 
have to admit thoſe who would viſit it, with- 
out neceſſary or weighty Cauſe. The Caſe is 
ſomewhat like that of a private Man, who in 
his Houſe cr Gardens, poſſeſſes ſome rare Cu- 
rioſity, or other valuable Sight; ſuch an one 
does not apprehend himſelf, ried freely to let 


in all Spectators; but whoever is thus gratitied 
either rewards, or at leaſt acknowledges, it as 
an extraordinary Favour. And this ſeems the 
more reaſonable, becauſe the Grounds of pru- 
dent Caution and Suſpicion are ſo numerous, 
that we may eafily make uſe of one of other of 
them, to juſtifie us in keeping ſuch Perſons at 
a diſtance, as would too curiouſly examine and 
pry into our Affairs. 

Therefore the Spaniſh Caſuif# c has not 
made many Converts by the Reaſons he lays 
down to juſtifie his Countrymen in their Pro- 
ceedings againſt the /udians. The firlt Right 
on which he founds their Title, is that of Na- 
tural Society and Communication, which he 
draws up into this Aſſertion, the Spaniards had 
a Right of travelling and of liuing in thoſe Coun- 
tries, provided they did the Natives no Harm, 
and from this Privilege none could re rain them. 
In reply to which 1t 1s well urged, that this 
Natural Communication does not hinder a juſt 
Proprietor from communicating his Goods by 
tuch Methods, and upon ſuch Conſiderattons 
as he finds neceſſary. And farther, that it 
ſeems very Groſs and Abſurd, to allow others 
an Indefinite or unlimited Right of travelling 
and of living amongſt us, without regecting 
either on their Number, or on the deſign of 
their coming; whether ſuppoling them to paſs 
harmleſly, they intend only to take a ſhort 
view of our Country, or whether they claim 
a Right of fixing themſelves with us for ever. 
And that he who will ſtretch the Duty of Hoſ- 
pitality to this extravagant Extent, ought to 
be rejected as a molt unreaſonable, and moſt 
1mproper Judge of the Caſe. The Second 
Principle he lays down is, that it was lawful 
for the Spaniards to traffick with thoſe People, 
and the Sovereigns on either ſide could not hindey 
their Subjects from ſuch Intercourſe. But here 
Men of more ſober and moderate Judgments, 
confeſs themſelves unable to find out any ſuch 
liberty of Trading, as Princes may not abridge 
their Subjects of, for the good of the Com- 
monwealth; much leſs ſuch as ſhall force 
and obtrude Strangers upon us, whether we 
will or no. His third Reaſon is this. If rhe 
Indians had amongſt them any Rights and 
Privileges allow'd in Common to Natives and 
Foreigners, in theſe they ought not to binder 
the Spaniards from their Share; for Ex- 
ample, if other Strangers were permitted 10 
dig Gold, the Spaniards might fairly claim the 
ſame Liberty. 


amongſt the Crimes which brought Deucalien's Flood upon the World we find theſe which follow. They 
practiſed all kinds of Injuſtice ; for they neither kept their Oaths nor receiv'd Strangers, nor gave a patient Hear- 
ing to the requeſt of the Miſerable. Of the Humanity which the Judi ſhew ro Strangers, See Died. Sic. I. 2. c. 4 
Add. Plato de L. L. I. 12. lian (. H. I. 4. c. 1.) recites this Law of the Lucanians , if at Sun-ſet, a Stranger ar- 
lives, and deſires Reception in a Houſe ; in caſe the Maſter refuſe to admit him, let him be punith'd as an Ot- 
fender againſt the Laws of Hoſpitality. Aud. Lex Burgund. Tir. 30. f. 1- Helmoldus (in Cron. Slav. I. 1. c. 82.) te- 
2 of the ancient Slavi, If a Man be diſcover d to have denied lodging to a Stranger, (a Rudeneſs which ſeldom 

appens amongſt them) the People joyn in a Body to pull down his Houſe, and to ruin his Eſtate; which way 
of proceeding 1s permitted by the Laws. Philo. Jud. in his Life of Moſes, ſays, that Strangers have the ſame Rights 
as Suppliants. (a) The Chineſe have much the ſame Conſtitutions in reference to Strangers. Vid. Neuhof. Gen. De- 
ſcript. Chin. c. 1. (b) In Livy (I. 41. c. 24.) The Decree of the Acheans, by which they forbad the Macedonian: 
to enter their Territories, is call'd exſecrabilis velut deſertio juris Humani, as it were a deteſtable Deſertion of the Law 
of Human Nature. Tis a ſaying of Periander in Plutarch (Sympos) I commend thoſe States and thoſe Magiſtrates, 
which firſt give Audience to Strangers, and then to their on Subjects. (c) Franciſcus # Fifforia Releſt. 5. 1. . 
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On which Point ſome have judged it worth 


conſidering, firſt, whether thoſe Privileges were 


granted to others, by way of Debt, or by way 
of free Gift and Favour. For of thoſe things 
which Men cannot claim from me as ftriczly 
their Due, I may be more liberal to one than to 
another. And in the next place, whether theſe 
new Comers will behave themſelves with the 
ſame Juſtice and Modeſty as the former, who 
made uſe of our Goods without-our Prejudice 
or Inconvenience; and whether theſe late 
Gueſts propoſe no other End of their Viſit. 
Suppoſe I give one or two of my Neighbours 
leave to come into my Garden, as often as they 
pleaſe, and to gratifie themſelves with taſting 
my Fruit; it may be, there breaks in after- 
wards a rude Hector, who is for tearing up my 
Trees, and would kick me out, to plant his 
own Body in my proper Land; my Cale is 
bad if 1 may not be allow'd to ſhut the Gate 
againſt ſuch an Intruding Villain (@). But 
let others ſettle this Controverſy. As to our 
main Queſtion, it is look d on by molt as the 
ſafe{t way of reſolving it, to ſay, that it is left 
in the power of all States, to take ſuch Mea- 
ſures about the Admiſſion of Strangers, as they 
think convenient; thoſe being ever excepted, 
who are driven on the Coaſts by Neceſlity, or 
by any Cauſe that deſerves Pity and Com- 
paſſion. Not but that it is barbarous to treat 
in the ſame cruel manner, thoſe who viſit us 
as Friends, and thoſe who aſſault us as En- 
emies (6). The free Admiſſion of Ambaſſa- 
dours, 1s deduced from another Head (c). 

But having once admitted Strangers and 
Foreign Gueſts , to turn them out again, un- 
leſs upon good Reaſon, is uſually cenſured as 
ſame Degree at leaſt of Inhumanity (4). From 
the number of theſe good Reaſons, St. Ambroſe 
and with him Grotzus (e) excludes the Caſe 
of Grievous Scarcity and Dearth afflicting 
a People. To whoſe Judgment we ſubſcribe 
with this Suppoſition, that there are ſtill 
Means left, though perhaps very hard and 
preſſing, to fave both Natives and Strangers, 
and if the latter have been formerly, or may be 
hereafter uſeful and ſerviceable to us; and of 
ſuch only St. Ambroſe ſpeaks. But in caſe we 
are not obliged to the Foreigners amongſt us, 
and there be no Neceſſity of their periſhing, 
ſhould we ſend them off, there ſeems to be no 
reaſon why the Subject on theirAccount, ſhould 
be content to ſtruggle with a Famine (/). 

X. In the ſame Claſs of Duties, Groziws (g) 
places the allowing of a perpetual Habitation 


to Strangers, who being driven by Violence 
out of their own Country, are forced to ſeek 
out a new Seat, provided ſtill, that they ſub. 
mit to the eſtabliſh'd Government, and behave 
themſelves with fuch Prudence and Decency, 
as to adminiſter no Occaſion to Factions and 
Seditions (4). 

Humanity, it is true, engages us to receive 
a ſmall number of Men expell d their Home, 
not for their own Demerit and Crime; eſpe- 
cially if they are eminent for Wealth or In- 
duſtry, and not likely to diſturb our Religion, 
or our Conſtitution. . And thus we fee many 
States to have riſen to a great and flouriſhing 
Height, chiefly by granting Licence to For- 
reigners to come and ſettle amongſt them; 
whereas others have been reduced toa low Con- 
dition, by refuſing this Method of Improvement. 

Bur no one will be fond of aſſerting, that we 
ought in the ſame manner to receive and in- 
corporate a great Multitude, eſpecially if now 
in Arms, or naturally addicted to War; ſince 
it is ſcarce poſſible, but that their Admiſſion 
[hou ld highly endanger the Natives. There. 


fore every State may be more free or more 


cautious in granting theſe Indulgences, as it 
ſhall judge proper for its Intereſt and Safety. 
In order to which Judgment, 1t will be Prudent 
to conſider, whether a great increaſe in the 
Number of Inhabitants will turn to Advantage ; 
whether the Country be fertile enough to feed 
ſo many Mouths ; whether upon Admiſſion of 
this new Body, we ſhall be ſtraitned for room; 
whether the Men be induſtrious or idle; whe- 
ther they may be ſo convemently placed and - 
diſpoſed, as to render them incapable of giving 
any Jealouſy to the Government. If on the 
whole, 1t appears that the Perſons deſerve our 
Favour and Pity, and that no reſtraint lies on 
us from good Reaſons of State, it will be an 
Act of Humanity to confer ſuch a Benefit on 
them, as we ſhall neither fee] very Burthen- 
{ome at preſent, nor are likely to repent of 
hereafter. If the Caſe be otherwiſe, we ought 
ſo to temper our Pity with Prudence, as not to 
put our ſelves in the ready way of becoming 
Objects of Pity unto others. Farther, ſince 
whatever we beſtow on ſuch Petitioners, we 
may juſtly reckon as a matter of free Bounty in 
us, hence it follows, that they are not — * 
ly to = hands on what they pleaſe, nor to fix 
themſelves as it were by ſome Right, in auy 
ſpot of Waſt-Ground they find among us; but 
that they ought to reſt ſatisfied with the Sta- 
tion and the Frivileges we aflign them (27). 
XI. The 


(a) Add the Anſwer given by ſome of the Americans to the Spaniards, in Montaigu Eſſays, I. 3 c. 6. (b) Vid. 
Died. Sic. I. 1. c. 67. (c] Add. Ziegler ad Grot. I. 2. c. 2. [ 23. (d Vid. Liv. I. 2. c 37, 38. (e) De Oc. I. 3. c. 7. 


Sr. I. 2. c. 2. . 2 
(h) Kuriplder Medea. 


1 


A Stranger ſhould conform 
In Manners to the State that entertains him. 


So amongſt the Articles of Peace propoſed by Enzo” 


in Virgil, we find this for one: 


(Ff) Vid. Sxetorn. Auguſt. c. 42 © Baxcier ad Croft. d. l. (g)] Lib. 2. c. 2. . 16, 17. 


— 


Sorer airmail atians, 
Imperium jolenne jocer,, En. 12. 


Latiuus ſhall the Regal Scepter bear, 
Latin: firſt in Peace, and chief in War. 


(i) What hath been ſaid may be illuſtrated by theſe Hiſtorical Examples. 4.9tinws, in 1 An 11, offers the 


Trojans this Condition: 


1 
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XI. The next Office of Humanity mention d 
by Crotius, is that we allow every Man the 
privilege of procuring for himſelf, by Money, 
Work, exchange of Goods, or any other law- 
ful Contract, ſuch things as contribute to the 
convenience of Life; and that we do not a- 
bridge him of this Liberty, either by any Civil 
Ordinance, or by any unlawful Combination, 
or Monopoly. For that as Trade and Com- 
merce highly promote the Intereſt of all Na- 
tions, by ſupplying the unkindneſs of the Soil. 
which 1s not every where alike Fertile, and 
by making thoſe Fruits ſeem to be born 1n all 
x Non of the World, which are to be found in 
any one (4): So 1t cannot be lefs than Inhu- 
manity to deny any Son of the Earth the uſe of 
thoſe good Things, which our common Mother 
affords for our ſupport; provided our pecu- 
liar Right and Propriety be not injured by fuch 
a Favour. And therefore the Megaren/tans 
(in Plutarch) when the Atbenians had forbidden 


them entrance to all their Ports and Mart- 
Towns complain'd that this was done e nt 
vr Aua, contrary to the Law of Nations. 
But this Aſſertion will admit of many Re- 
ſtrictions. For we do not ſeem in Duty obli- 
ge to communicate to others ſuch Goods, as 
long not to the Neceſſities, but to the Plea- 
ſure and the Superfluity of Life. And then, 
if Scarcity lies upon us, we may juſtly keep 
what we have to our ſelves. Could Joſeph 
have diſcover'd that the Corn of Egypt was 
not ſufficient to ſupport the Natives, under the 
ſeven Years Famine, he might with good rea- 
ſon have forbid the Exportation of it to For- 
reigners ( b). So the Athenians once decreed 
it to be Capital for any Subject of that State, to 
carry Corn for Sale, any where but to Athens 
(c). Beſides, we may fairly exclude others 
from Trafficking with us for things not ab- 
ſolutely needful for the ſupport of Lite, when 
by ſuch a Permiſſion, our own Country would 


Eſt antiquus ager Tuſco mihi proximus amni, 
Aurunci Rutuliq; ferunt & vomere duros 
Exercent colles, atque hurum aſperrima paſt cunt, 
Hec omnis regio & celſi plaga pines montis 
Cedat amicitiæ Teucrorum & fæderis equas 
Dicamus leges, ſucioſy; in regna vocemus. 


A tradt of Lands the Latines have poſſeſs d, 
Along the Tiber, ſtretching to the Weſt, 
Which now Ruz:lians and Auruncans Till, 
And their mix'd Cattle graze the fruitful Hill; 
Thoſe Mountains fill'd with Firrs, that lower Land, 
If you conſent the Trojans ſhall command, 
Call'd into part of what is ours ; and there 
On Terms agreed the common Country Share. 
Mr. Dryaen. 


S-rvius on this Paſſage obſerves, from Cats's Origines, that the Land here mention'd, contain d 100 Acres. He 
tells us likewiſe, for fear we ſhould think that the King was liberal of what did not belong to him, that to thoſe 
words Aurunci Rutulig; ferunt, we muſt joyn the mihi in the preceding Verſe ; the Auruncans and Rutilians having 
that Country allow'd them in a way of free Stipend, or elſe being placed there by the King as his Husbandmen, to 
manage the Crown Lands. The Story is told more at large by Dionyſ. Halicarnaſ]. L. 1. 

The Cimbrians in Florus ( 1. 3. c. 3.) Petition the Roman Senate, that ſo Brave and Warlike a People would give 

them a little Portion of Land as a kind of Pay, promiſing in return, that their Hands and their Weapons ſhould be 
ever employ'd in the Cauſe of Rome. Bur (as the Hiſtorian there reflects) what Land could the Romans give them 
without 1 amongſt themſelves, on the point of ſuch Arbitrary Diſtributions? And how could the Senate 
without manifeſt Injuſtice, diſpoſe of the Property of private Men? Beſides, poſſeſſing ſo many things as were 
=_ 9 raiſe the Appetite of needy Strangers, they judg'd ic unſafe to admit fo ſtrong and fo herce a Nation into 
their Limits. 
In Cæſar (de B. G. I. 4.) the Ten&eri and Uſipites petition'd in this boaſting manner; that they did not voluntarily 
leave their own Country to ſeek a foreign Seat; that if the Romans would accept of their Service, they were able 
ro ſhew themſelves no unprofitable Friends; only they deſire fome Lands to be aſſign d them, or to have the Privi- 
lege of keeping what they had already gotten by their Arms. The Anſwer which Ceſar ſent them was to this pur- 
pole, that twas unreaſonable in thoſe Men to invade another Country, who could not defend their own. That 
there were no vacant Lands in Gallia; eſpecially not to hold fo vaſt a Multitude, without prejudice or danger. 
Though indeed he had ſtill another more ſecret Reaſon, why he would not have thoſe new Neighbours. 

In Tacitus (A. XIII. c. 55.) the Antibarii being at a loſs for a Dwelling. having therefore ſeated themſelves in ſome 
Lands beyond the Rhine , belonging to the Roman:; excuſed themſelves , not alrogether unreaſonably , in theſe 
words; that the main part of the Land was uſeleſs; being only employ'd now and then by chance in feeding Beaſts 
for the Army, That the Romans ought to reſign a place which was fill d only with Beaſts, when they might re- 
lieve the diſtreſs of Men; and prefer Friends and Subjects to Deſarts and Solitudes. That as Heaven was poſleſs'd 
by the Gods, ſo Earth was given to Mankind; and what Parts were void of Inhabitants, lay in Common to all the 
World. (Which Principle Sic Thomas More eſtabliſheth amongſt his Uropi ans. I. 2.) This Meſſage deſcrv'd a more 
favourable Anſwer than thoſe moſt haughty Words of Avirus, that they ought to ſubmit to the pleaſure of their 
Betters. That the Gods whoſe Aſſiſtance = Bo now implore, had choſen the Romans to be Commanders of the 
World, and to diſpoſe of it as they ſhould think convenient, without ſuffering any other Judges bur themſelves. 

The Emperour Probus ſettled an hundred Thouſand of the Baffarn in the Roman Territories; who all proved 
fivitful and quiet. But He uſeing the ſame [oy of Tranſplanting vaſt numbers from other Nations, as from 
the Gepi4i, the Gautunni, the Vandals, &c. all theſe broke their Promiſe, and whylſt the Emperour was engaged in 
the War againſt the Tyrants, wandred by Sea and Land, almoſt thro* the whole World, and ſpread no ſmall Cloud 
on the Glory of Rome. Hav. Yopiſc. | 

So likewiſe in Ammianus Marcellinus, the Goth deſerting their Seat for fear of the Huns , begg'd leave of Alen. 
to fix themſelves in Thrace, promiſing to live quietly, and to lend him their Service when he ſhould have Occaſion, 
Soon after other barbarous People put up the ſame Requeſt, to whom Yalens granted the like Favour, hoping that 
from theſe Numbers he might draw Men for his Troops , without any great charge. Yet this Indulgence proved 
afrerwards his Ruin; as the Hiſtorian demonſtrates at large. Add. Socrat. Hiſt. Eccleſ. Chap. 4. Chap. 28. 

(a) Liban. Orat. 3. God hath not enriched every place with all his Bleſſings; but divided his Gifts ac- 
cording to the difference of Countries, that he * incline Men to Society, by the want of mutual Aſſiſtance; 
and he diſcover'd to Men the way of Trading, that what was the product of any particular Soil, might by this 
means be enjoy'd in Common, by the Whole World. (b) Quin#il. Peclam. 12. whilſt we were ſelling to the 
Nei ghbouring Nations, and urged on by the hopes of ready Gain, we negletted a due Regard to the Publick Safe 
15 and having emptied our Stores abroad, brought a Famine upon our ſelves at home (c) Zcarg, Orat. contra 
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loſe a conſiderable Advantage, or ſuſtain (tho 
by indirect Conſequence,) ſome notable Evil. 
For Example, one Kingdom ſuppoſe produces 
admirable Horſes; what ſhould hinder the 
Government there from paſſing an Act to pro- 
hibit the carrying into rg Parts, any 
that are fit for breed ? For ſhould the fine 
Strain grow Common, the Country would loſe 
its greateſt Profit, and its greateſt Ornament. 
And. this Beautiful Race is affected abroad, not 


' for neceſſary uſe, but for Pomp and Pride, for 


Elegance and Eaſe (a) In one of the old Roman 
Conſtitutions, it 1s made Capital to carry 
Wine, Oyl, or Arms to the barbarous Nations. 
They thought the Prohibition about the Wine 
and Oyl, no leſs neceſſary than the other 
about the Weapons, fearing leſt the Har- 
barians by taſting ſuch generous Productions 
of the Empire , ſhould endeavour to make 
themſelves Maſters of fo rich a Soil. And we 
find in Ly (b), that when Arwuns of Claſmm 
invited the Gault into /aly, he made them a 
Preſent of Italian Wines, as the Encourage- 
ment and the Reward of their Expedition (c). 
Laſtly, there lies no Reſtraint on a State 
why, in Reference to the Exportation of 
Goods, it ſhould not fayour its own Subjects 
more than Strangers; as by demanding leſs 
Catom of the former, than of the latter, or 
by giving them the Right of firf? Purchaſe. 
II. Though, as has been ſhown, we are 
oblig'd in many Caſes to ſell, yet as Grotins (d) 
oblerves, no Law ties us to a Neceſſity ot 


| buying. In as much as every Man is naturally 


free to accept, or to refuſe what Purchaſe he 
pleaſes; and no one has juſt Reaſon to com- 
plain, becauſe another 1s content to want 
ſomewhat which he could ſupply ham with. 
And therefore we find it 74 in many 
places, as well Ancient as Modern, to import 
ſome particular Commodities: either leſt any 
Damage ſnould by this means ariſe to the State; 
or to excite the Induſtry of our own Subjects; 
or to hinder our Money from paſſing into „ 
reign Hands. 

Therefore the Spaniſh Caſuilt lately men- 
tion'd, is widely miſtaken when he aſſerts, 
that by the Law of Nations every one has a 


Right of Trading in foreign Parts, of importing 


what the Feople there want, and of exporiimg 
Gold, Silver, and other Goods in which they 


When the contrary is enacted, for Example. 
when in ſome Places, every Houſholder is ob. 
liged to wy yearly ſuch a Quantity of Salt 
this ariſes from the Power of Princes over 
their Subjects, and that Neceſlity of buying 
is a kind of Tax or Tribute. Thus too a Rule, 
may enjoyn his People, that if they want ſuch 
a particular Commodity, 2 ſhall buy it only 
of ſuch a Perſon. Which kind of Laws are 
very juſt, when they promote the Intereſt of 
the Commonwealth. In the ſame manner we 
find it often commanded by Authority, that 
the Subject do immediately buy up Corn and 
other Necellaries, even in remote Parts, when 
there is danger of a Scarcity, (eſpecially upon 
Apprehenſion of a Siege; ) or to bring down 
Proviſions to a more reaſonable Price among(t 
us. But that I ſhould go about to compel a 
Man, over whom I have no Power to the 
purchaſe of my Commodities, this is what no 
Reaſon wall juſtifie or excuſe. For upon what 
Pretence can I aſſume ſuch Authority over 
the Purſe of another, who is not my Subject, 
as to preſcribe the Matter, and the Meature 
of his Expences, and to teach him how he 
ſhould provide for his Neceſſities, or for his 
Pleaſures? And though my Gain be 1n the 
mean time hinder'd or leſſen d, yet this Con- 
{ideration can by no means abridge the other 
Party of his Natural Liberty. Or, if I would 
have him thus contribute to my Advantage, 
I ought to encourage him by mutual good 
Offices, and render my ſelf worthy of the Fa- 
vour. But if a Man being ſtock d with ſuch 
particular Commodities, offers to vend his 
Abundance, where-ever he can find Chapmen, 
it would, in this Caſe, be moſt Inhuman, and 
Unjuſt to hinder him from thus furniſhing 
himſelf with other things, which he wants 
for the neceſſary Occaſions of Life (e). 

XIII. Another Duty of the ſame Rank, is 
the giving Licence to Men of other Nations, 
2 if ſeated in our Neighbourhood, to 
ſollicite, and contract Matrimony with our 
Subjects, when they are at a loſs for Women 
amongſt themſelves. As for Inſtance, if 2 
People compos d only of Men, either being 
expell'd their own Country, or upon ſome 
other neceſſary Account, are fix'd near us, 
and deſign to form a new State. For to live 
without the Aſſiſtance of the other Sex, is 


abound. For ſuppoling I declare my felt well what the Frame and Temper of few Men 
ſatisfied with what I pofleſs of my own, with can bear. Celibacy in a Healthy Conſtitution, 
what Face can another force his Things upon is the Gift only of excellent Souls; and to ſeek 
me, whether I will or no? other Satis factions in this Caſe that Nature 


(a) In Livy (1. 43. c. 5. ) upon the Requeſt of the Galick Ambaſſadours, it was order d, that they ſhould have 
che liberty of buying Ten Horſes, and of carrying them out of ah. (b) L. 5. c. 33. (c) Add. Num. XIII. 14. 
Judith X. 20. (d) Plate de L. L. I. 8. Let no import Frankincenſe, nor other foreign Things uſed in Sa- 
crifices, nor Purple, nor any Colours which are not produced at home; nor in ſhort, any Commodity, but ſuch 
as is abſolutely neceſſary ; and on the other ſide, let no Man export what is of neceſſary uſe in our own Country. 
Ceſar de B. G. I. 2. reports of the Nervii, that they allow no Entrance to Merchants, ſuffer no Wine or any other 
Incitement to Luxury to be im - imagining that the Uſe of theſe Delicacies muſt needs weaken Men's 
Minds, and unbend the Stiffneſs of their Courage. The ſame Author tells us of the Suevi, that if Beaſts are 
brought from other Parts for their they refuſe to make uſe of them; and as for Wines they abſolutely 


forbid the Importation of them, being of Opinion, that thoſe Liquors ſoften and effeminate the Spirits of Men, 
and render them unfit for laborious Imp loyments. (e) Ad. Bzcler in loc. citat Gtot. . 6 
> | adyilcs 
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adviſes or allows, would be foul and brutal. 
Beſides, as Florus obſerves, Res lantum unius 
etatis eſt populus virorum, A State made up of 
one Sex, can laſt but one Age. Upon this 
Principle, many are willing to defend, or at 
leaſt to excuſe the famous Exploit of Romulus, 
the Rape of the Sabine Women. Authors in- 
deed are divided about the Reaſon and the 
manner of this Proceeding. Dieny/ius Flali- 
carnaſſeus reports, that the main deſign of Ro- 
mulus was to obtain the Friendſhip, and Alli- 
ance of the Neighbouring Nations, by join- 
ing with them in Marriage; and that, though 
he began this Project in an 1njurious way, 
yet he — that in time this ill Beginning 
would produce a good Concluſion, and that a 
fair Correſpondence and Familiarity, would 
be eſtabliſh d ſo ſoon as they ſhould have 
clear'd themſelves to the new Brides, by the 
| Plea of Love, and to the Fathers and Rela- 
tions by urging that the Stratagem was ſet on 
Foot, not out of Affront and Abuſe, but as 
a neceſſary Relief to a deſperate Condition. 
Yet it mult be confeſs d, this ſeems a very pre- 
polterous way of gaining Friendſhip (a). 
Others pretend, that Romulus by this At- 
tempt, only ſought an Occaſion of quarrelling 
with his Neighbours, which ſeems very Im- 
probable. The common Defence of the Fact, 
is to alledge the want of Women, and fo to 
have Recourſe to Neceſſity: but then Authors 
take care to tell us, that Commiſſioners were 
firſt ſent about to treat with the People on the 
Affair, and to beg that they would not think 


it hard to let Men like themſelves mix with 


them in Race and Blood: And that when 
theſe Agents were diſmiſs'd after a Reproach- 
ful manner, it was then at laſt thought proper 
to gain Relief, by the joint Application of 
Cunning and of Force. And what makes the 
thing ſtill carry a better Force is, that this 
way of catching Wives was in thoſe Times, 
not only a Common, but a laudable Practice; 
Dionyſus calls it, An Ancient and a Grecian 
Cuſiom, and the moſt renowned Method of ob- 
taining Maids in Marriage (b). It is true, 
Violence can ſeldom be neceſſary in this Caſe, 
ſince it's never difficult to find Women enough, 
who ſhall be ready of their own accords, to 
accept of any Husbands that are not abomi- 
nably Vile and Scandalous. 

To reje& thoſe who ſeek our Alliance by 
ſuch Propoſals, would be very hard Dealing. 
And though the denying of a Woman for a 
Wife, be not in it ſelf, a juſt Cauſe of com- 
mencing a War, yet 1s 1t, if the Refuſal were 


feet Promiſe. 


accompanied with Reproach. As the Inha- 
bitants of Rhegium, when Diouyſius of Sicily 
ſent to deſire a Wife amongſt them, returned 
in Anſwer, that they would grant him none 
but the Daughter of their Common Execu- 
tioner (c). On the other hand, ſhould a Prince 
by Vertue of his Sovereign Authority, compel 
the Women of his Country to accept of ſuch 
Husbands as have nothing in them to deſerve 
Affection, this would look like Inhumanity ; 
eſpecially in Caſe the Fortunes and Conditions 
of the Parties were unequal (4). As for thoſe 
Civil Laws which forbid Marriage with For- 
reigners, or between Subjects of Different 
Ranks, they always preſuppoſe, that every 
one is able to find out a Match ſuitable to his 
Condition, and they are generally founded on 
ſuch Reaſons as theſe, that the Splendour of 
great Families may be preſervd; that our 
Women may more eaſily get Husbands at 
home, whilſt our Men are not allow'd to get 
Wives abroad; or that the Riches and the 
Affections of our People, may not by the means 


of Inter-Marriages be eſtrang d from us, and 


ſettled on a Foreign State. 

XIV. Laſtly, Erotius adds, that any Right 
Common to all, and conſequently any Obliga- 
ton to a Duty to be pertorm'd towards all, 
ariſes from this Suppoſition, that we grant ſuch 
an Indulgence promiſcuoully to every Stranger; 
becauſe then, if any one be excluded from 
the Priviledge, he is manifeſtly injur'd. For 
it is an Aﬀront and Reproach to debar a Man, 
without particular Reaſon, from a Common Ad- 
vantage; this being to make him unequal and 
inferiour to others. Hence Crotius concludes, 
that if it be in any place permitted to Stran- 
gers, to Hunt, to Fiſh, to Hawk, to gather 
Pearls, to receive Legacies, to ſell Goods, to 
contract Marriages, (even without being com- 
pell'd to it by Scarcity of Women;) no Nation 
can be denied the ſame Liberties, except they 
have forfeited them by their own Default. 
But this Aſſertion will ſcarce hold. For the 
Conceſſions here ſpoken of, muſt be made 
either expreſly or tacitely, When we grant a 
thing expreſly to another, we do it either Pre- 
cariouſly, or in the manner of a Pact or per- 
Now that any one ſhould give 
a perfect Right over a thing of his, (not due 
by the Law of Nature) to all Nations known 
and unknown, without Limit or Reſtraint, 
1s a Caſe which I believe never did, and never 
will happen. For every one 1s defirous to 
know at leaſt, on whom he beſtows his Be- 
nefit, and in what meaſure. But when a Man 


— 


(a) See Tacit. An. I. 1. c. 55. What he reports of Segeſtet, that when Arminius had ſtollen his Daughter againſt 
is Conſent. Gener inviſus, &c. The Names of Son- in-Law, and Father - in- Law, which when there is a mutual 
onſent of Parties uſed to be a Band of Love and Endearment, prove now the Seed of Hatred, and the Incite- 


ment to mortal Diſcord. (b) Add Judges XXI. 22. 
ance is to be met with in Paulus FVenetus, I. 1. c. 52. 
of the Populacy, he intreats the Senate, that th 
to Foreigners, and to Neighbour Nations; and t 
does not belong to the Queſtion before us, although 


(d) The S 
would allow them the Privilege of Marriage, a Favour granted 
t they would not exclude them from the number of Mankind, 
produced as an Inſtance by Grotizs. For the Plebeians did not 


(c) See Dioder. Sic. I. 14. c. 168. & Strab. 1. 6. like In- 
h of Cornelixs in Livy, where in the Name 


then feel a Scarcity of Women, but the Aim and Deſign of this Petition, was to raiſe themſelves to an equal 
Pitch with the Nobility, and means of Marrying into Patrician Families. Otherwiſe, when Women are plenty, 


there is no Occaſion of winning a Bride by main Force 


of Arms: Invenic: aliam fi te hac faſtiait. ; 
Cc either 
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either by Pa? or free Favour, has granted 
tuch a particular Privilege to all that come 
under his Friendſhip or Acquaintance, for a 
meer Stranger to pretend a Right to the ſame 
Indulgence, would be very Impudent and very 
Wicked. As for thoſe things which we per- 
mit 7 ac:/cly, or as it were overlook, they are 
reckon'd of Courſe to be of the ſame Nature 
with Precarious Favours; and ſuch may be 


fairly revoked, either upon the Change of 


our Affairs and Circumſtances, or becauſe the 
Perſons who enjoy'd them did not make fo 
prudent and modelt a uſe of them as they 
ought (4). 

XV. What we have hitherto touch'd on, 
are but Vulgar Degrees of Humanity, the 
Omillion of which 1mplies a moſt baſe and 
abjet Temper of Mind. A much higher, 
and more illuſtrious Strain of the ſame Duty, 
is when a Man out of pure Benevolence 
and Inclination, ariſing either from a Native 
Generouſneſs of Soul, or from Pity and Com- 
ballion to a Perſon in Diſtreſs, is at ſome Pains 
or Charge 1n beſtowing freely on another, what 
may relieve his Neceſſity, or procure his Ad- 
vantage. Kindneſſes of this Noble Rank, are 
by way of Eminence (tiled Fenefits; the man- 
ner and meaſure of Diſpenſing which are com- 
monly to be adjuſted with regard to the Con- 
dition of the Gzver, and of the Recezver. And 
theſe are the things which open to Mankind 
the largeſt Field of doing Good, and of acqui- 
ring Glory, if they are temper'd and regulated 
by true Prudence and Greatneſs of Mind. For 
to throw about Favours without Reaſon and 
ſudgment, ought, as Pliny (b) obſerves, to be 
call'd Ambition or Oſtentation, or any thing 


it their chief Buſineſs to preſcribe Rules for 
the guiding and perfecting of theſe Obliga. 
tions: And the ancient Books of Morality, 
are not on any Subject more copious, or. more 
clear. 

XVI. The Vertue anſwering to Henefcence 
in the Giver, 1s Gratitude in the Receiver, by 
which he demonſtrates, that the Kindneſs was 
acceptable to him, and upon this Score enter. 
tains a hearty Reſpect for the Author of it, 


ſeeking all Occaſions of making a 2 


as far as his Abilities will give him leave. 
For it is by no means abſolutely Neceſſary, 
that our Return ſhould be preciſely, as much 
in Value as the Courteſie amounts to, but 
good Will and earneſt Endeavour, are fre. 
quently allow'd to ſatisfie an Obligation (c). 

The Reaſon of this Duty ccaſes, when ever 
we have a juſt Exception againſt the Donour, 
and are fully aſſur d, that his Bounty was more 
in Pretence than in good Will. But here wiſe 
Men give us an Excellent Caution, that we 
ſhould not be too curious in enquiring upon 
what Grounds and Motives a Man has been our 
Bene factor; becauſe this Niceneſs of Exami- 
nation will ever afford a Plea, and a Colour to 
Ingratitude. 

The more apt in their own Nature Benefits 
are to unite and to engage the Minds of Men, 
the more ſtrictly does Reaſon enjoin us to 
apply our ſelves with Vigour and Induſtry, to 
a juſt Requital. When a Man has expreſs'd 
ſo much Dependance upon me, as to confer 
the prior Obligation, I am bound at leaſt not 
to ſuffer him to be the worſe for his Kindneſs; 
and I ought never to receive a good Turn, 
but with Reſolution to hinder the Author, 


rather than Liberality. Wiſe Men have made if poſſible, from repenting of what he has 


(a) Aa. Paxcler ad Grot. Panegyr. (b) Tad. Off 1. Beneficentia, qua nihil eſt nature humane accommodatins, 
miltas halt cautiones, &c. The Duties of Liberality or Bounty, than which there is nothing more agreeable to the 
Narure of Man, fall under many Limitations. For in the firſt place it ſhould be our Care to ſee that our Bo 
prove not a Prejudice, either to the Perſon we would oblige, or to any other Body; and then that we do not 
vive above our own Ability, nor above the Merit of the Receiver. As to this laſt Point, we are Principally to 
card thoſe, ro whom we our ſelves already ſtand Obliged, and then others as they have more or leſs Need of our 
Alliftance. We are likewiſe to conſider the ſeveral Degrees, * which we ſtand related in the World. Of theſe 
the Firſt and moſt Extenſive, is the Univerſal Society of Mankind. Nearer than this is the Alliance between 
P<rfons of the ſame Nation, of the ſame Province, of the ſame Language, of the ſame City. There is yet a 
nearer Tye of Kindred. And here the Firſt Sociery is in Wedlock, the next in Children; the Relation of Bro- 
rhers comes afrerwards, and then of Brothers and Siſters, Children and Men, the Marches and Alliances between 
different Families. But the moſt Excellent and Strongeſt of all Alliances is, when Good and Vertuous Men join 
in Familiarity, upon account of the Agreement of their Manners. | 

Idcm de Finib, I. 5. In omni honeſto, &c. In all the Compaſs of Honeſty, there is nothing ſo illuſtrious or of ſo great a LA. 
tirude, as the Conjunttion and Society of Men with Men, including a mutual Communication of Conveniencies, and general 
Love for Mankind. This Dearneſs begins immediately upon ones Birth, when the Child is moſt Afectionately beloved by the 
Parrnt, from the Family, it by degrees ſteals abroad into Affinities, Friendſhips, Neighbourhoods ; then among it Members of 
the ſame State, and among ft States themſelves, united in Intereſt: and Confederacics ; aud at length ſtretcheth it ſelf to the 
whole Extent of Human Race. In the Exerciſe of all theſe Duties, we are farther to obſerve what every Man hath moſt need 
„%, and what with our Help he may, what without our Help he cannot attain; ſo that in ſome Caſes the Tye of Relation, 
mnſt yield to the point of Time; and ſome Offices there are which we would rather pay to one Relation than te another. 
1/us you ought ſooner to help 4 Neighbour in with his Harveſt, than eit her « Brother, or 4 DAK but on the 
1 her ſide, in 3 Suit at Law, you ought to defend your Brot her, or your Friend before your Neighbour. See Seneca s Treatiſe 
„ B ut, which it would be tedious here to abridge. Plutarch (in Sympos.) tells us, 'rwas a Rule amongſt the 
Pythagorcans, not to take a Burthen from their Fellow, but to help him bear it; and this they did co exclude all to 
Id'encis and Eaſe. Though Se. Paul could have taught them a better Reaſon, 2 Corinth. VIII. 13. Not that other 
Men be eaſed, and you burthen'd, but by an Equality, Cc. 

Add Ambroſ. Offic. J. I. c. 30. and from him Gratian Diſt. 86. c. 14, &c. & Cauſ. 1. Quæſt. 2. Chap. 6, 7. So- 
crates in Xenophon (Am] lays down this as a Rule in our Aſſiſtances, to our Friends or to Strangers, and in 
almoſt all the Concerns of Life, To de according to our Ability, 

(c) Ovid. de Pente I. 3 El. 8. 

S-d qu., quam potuit, dat maxima, gratus abunde eſt, He that repays to his Extent of Power, 
Lt finem pietas contigit ills ſuum, Were not more Grateful with che Nobleſt _ 
one, 
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done. If upon ſome particular Reaſon we 
are unwilling to be obliged to a certain Perſon, 
in this Caſe it is lawful for us to refuſe the 
Benefit he offers. But then great Care muſt 
be taken to do this without giving the leaſt 
Suſpicion of Contempt; fince otherwiſe, to re- 
ect a voluntary Favour, carries in it a mani- 
teſt Aﬀronr. 

Take away the Neceſſity of rezurnmg Kind- 
neſſes, and no Man will ever begin them; for 
then it would plainly be actin ”=_ Reaſon, 
to part with our Bounty, whilſt we know it 
would be thrown away. And thus all Bene- 
ficence, all mutual Truſt and good Will muſt 
be baniſh'd out ef the World; there muſt be 
no ſuch thing as free Help, or antecedent 
Merit, no way of endearing and engaging one 
Man to another (a). Tally is admirable on 
this Point of Gratitude : It is, ſays he, of all 
Duties, the moft indiſpenſably Neceſſary. If 
Heſiod bids us reſtore what we borrow, if we 
can, in à larger Meaſure; what ought we t 
do when we are as it were challeng'd by 4 Prior 
Obligation * Are we not in this Caſe to imitate 
fruitful Field's, that ſtil return more than they 
recetu'd. For if we make no Scruple to oblige 
thoſe whom we to be the better for here- 
after; Flow then ſhould we behave our ſelves to- 
wards ſuch as we are the better for already: 
Smce there are two ſorts of Liberality, the one 
of beſtowing « Benefit, the other of returning 
it; it it at our Choice whether we will give or 
no; but an bone f Man is not at Liberty in the 
Point of returning, provided it can be done with- 
out Injury. 

It is obſervable, that Cicero here makes Gra- 
titude 2 part of Liberality, and conſequently, 
hints, that it is not tied up to Laws, altogether 
ſo ſtrict as thoſe of Fuftice, which commands 
us to repay what we owe upon Contract, moſt 
punctually and preciſely (5). It may be re- 
mark'd farther, That when he ſays the former 
kind of Liberality, the beffowzing of Benefits 
is in our Choice, he ought not to be underſtood 


in an abſolute Senſe, for it is plain we are 


under ſome Obligation, even to Antecedent 
Beneficence, but the Point is, that this Obli- 
gation does not carry ſo much Strictneſs in it, 
as that which binds a Man to Gratitude; or 
to endeavour the approving himſelf by all 


poſſe : ubi 


good Will, and good Service to his Bene- 
_— 1 1 

It happens, tis true, ve wently that 
in the — a Kindneſs, 9 — true 
Love on the part of the Gzver, than of the 
Receiver (c). There being too much Ground 
in Fact, for that Politick Remark of Tacitus, 
Beneficia eo uſque læta ſunt dum videntur exelui 
um antevenere, pro gratia odium 
redditur (d). Good Turns do ſo far yield 
an agreeable Satisfaction as we fancy our 
© {elves able to repay them : when they much 
*exceed this Meaſure, the Debt grows de- 
© ſperate, and ſo produces a ſullen and a ſecret 
© Hatred, inſtead of a real Kindneſs and 
© AﬀeCtion. 

XVII. But though the bare Notion of Ju- 
gratitude does not imply a real /njury, in as 

* = 

much as it is not the Violation of any full and 

rfect gt, yet it ym in common Cenſure, 

or a Vice more foul, more odious and deteſt- 

able, than 7njuſtice it ſelf (1). For it is look d 
en as an Argument of a moſt Abje& and De- 
generate Soul, for a Man to declare himſelf 
unworthy of the fair Opinion which another 
entertain d of his Honeſty, to be Proof againſt 
Benefits, and conſequently paſt all Senſe of 
Humanity (e). 
The account which Des Cartes gives of 
Ingratitude, is very Rational and very Ele- 
gant. It is the Vice, ſays he, of Men, who are 
* either madly Proud and Vain, and ſo imagine 
* every thing to be due to their Merit; or elſe 
© ſenſeleſly ＋ and ſo unable to reflect on 
© the Benefits they receive; or laſtly, pitifully 
*Weak and Abject, who when they feel their 
© own Infirmity and Want, ſue with the mean- 
© eſt Submiſhon for the Aſſiſtance of others; 
© which if they chance to obtain, they imme- 
© diately hate the Perſons to whom they have 
© been obliged, becauſe either wanting ill to 
© make Requital, or deſpairing of Ab:/ity, and 
© at the ſame time fancying all the World to be 
© Mercenary, and that no good Turn is done 
* without Hopes of Retribution; they appr - 
hend themſelves to have exceedingly baulk'd 
* and diſappointed their Benefactors (F). 

Learned Men have diſputed, whether or no 
there ought to lie an Aon againſt this Vice, 
in Courts of Civil Judicature. Seneca (g) takes 


(a) Comp, Hobbes de Ci ue, c. 3. [. 8. Ariſtot. ad Nicom. 1. 9. c. 2. It will hold good for the moſt part, that we are rather 
to return a Benefit, than to ſerve a Friend in the way of Gratuity; as we ought likewiſe rather to pay a Debt, than 
give away our Money to our deareſt Confident. In General, what we owe of any kind is firſt to be made good ; 
yet if a free Gift to another Perſon, would at the ſame time plead more Honeſty, and more Neceſſity, it-is then 


to have the Preference in our Diſpoſal. 


(b) Via. Ambroſe de Off. 1. 1. c. 31. Gel. I. 1. c. 4. 
Ecbicks, B. 9. C. 7. (d 

ceiving great Benefits from a Su 
produces Hatred, unleſs there is Ho 
nue injuriam in deterrends Liberalitate fibi 
Tul. Off. I. rx. e. 18. 


Add Socrates, his Diſcourſe of Brotherly Love, in Xenopten. 'Amow.2. 
(c) The Reaſon of this is enquired into, by Ariffetle in his 
Add Hobbes Leviathan, c. 11, Cc. Where he tells us how it comes to paſs, that the re- 
or, inclines to Love, but the receiving of the like from Eguals or Inferiors, 
of being able to requite chem. 
etiam fieri, eumque, qui faciat, communem hoſtem tenniorum putour. 
(e) Greg. Nazianz. He whoſe fierce Temper, Kindneſs it ſelf cannot ſoften into Hu- 
manity, is certainly incurable by any other Application. 


(1) Omnes immemorem Beneficii aderunt, 


Lucian in Ant holg. nN dee, &c. 


A Thankleſs Wretch is like a broken Sieve, 
Lets our, and loſes faſter than you give. . 
Add Pherauls's Judgment, concerning the Nature of Man, in Xenophon Cyroped. 8. In Poſen. Artic. 294. 


(Ff) Sophocles Hiace. 
n 
And made the Mother of a kind Return. 

(2) De Benef. 1. 3. c. 6, &c. | 


Cc2 


A Wretch that Stifles Benefits beſtow'd 
| Scarcely deſerves the generous Name of Mes. 


the 


— — 


104 


Of the - Duty of Keeping Faith ; 


the Negative ſide of the Queſtion, and the Rea- 
ſons he proceeds upon are chiefly theſe ; © That 
© if a Benefit be ſtrictly to be repaid like a Sum 
© of Money, or as if it were let out to hire, it 
© then loſes the Name of a Kindneſs, and be- 
© comes a Loan or Debt; that whereas the re- 
© quiting of a good Turn is eſteem'd an .AQ 
© highly Yertuous, it mult ceale to be Yerinons, 
© were it once made Neceſſary. Laſtly, that 
© there muſt needs ariſe more Cauſes on this 
© Head, than all the Courts in the World would 
© be {ſufficient to try (a). Our Deſign leads us no 
farther, than to obſerve, that from every Trani- 
greſſion of the Law of Nature, it does not 
preſently follow, that there muſt lie an Aion, 
(or the Reſemblance of an Aion) againſt a 
Man in Natures Court. This is certain, that 
the Divine Juſtice hath reſerv'd ſevere Puniſn- 
ments to be inflicted on ungrateful Perſons in 
another Life: And in this preſent World they 


ought to ſuffer the Hatred and Deteſtation of 


all Mankind, and to be adjudg'd unworthy of 
the leaſt Benefit or Favour. But why a Man 
cannot be ſued in an Action, at the Ciuil Bar, 
for /imple [ngratituae , that is, forgetting a 
good Turn, or for neglecting to requite it, 
when he had Opportunity, there ſeems to be 
this plain Reaſon; that the very Cauſe of my 
conferring the Kindneſs (that is, of my giving 
ſomewhat without taking Security for its re- 


ſuffi 


Book III. 


turn) was to afford the Party an Opportunity 


of ſhewing himſelf Grateful out of pure 
Honeſty, not out of fear of Compulſion; and 
on my own part to demonſtrate that what I 
beſtow'd was not done out of a ſordid Deſire of 
Gain, but out of Humanity and good Nature, 
lince I required no Caution, or Enſurance of 
being repaid. Antoninus will teach us better 
Philoſophy. Ii ben thou accujeſt a Man (ſays he) 
of Falſeneſs or Unthankfulneſs ; turn the Cenſure 
upon thy ſelf. For the Fault is without doubt 
the ; that them didlt not confer the Favour free. 
ly and unde/gnedly, without looking for any fax. 
ther Fruit, than the Action it ſelf. It is not 


tent Satisfaction to have relieved and affified 
one that is a Man as thou art? Doit thou de. 
mand a Reward for doing what thy Nature ob. 
liges thee to do? : 

But when a Man is guilty of mixt Ingrati. 
tude, or when he not only neglects to requite 
a Courteſy, but anſwers it with Injuries and 
Abuſes ; the Injury thus offer'd, founds an 
Action in Natures Court , or a Cauſe of Mar; 
and its being accompanied with an ungrateful 
Mind, as it highly aggravates the Fact, and 
renders it more Vile and Odious, ſo it engages 
the Suffe rer more ſpeedily to ſcek Redrels; 
and to puniſh the Villain the more ſeverely, 
in Regard, that Benefits themſelves could not 
reclaim him (6). 


(a) Themiſt. Orat. 3. By the Perſian Conſtitution, there is a ſettled Penalty decreed 2 Ingratitude; as be- 


ing the readieſt Incentive to Ha 


„ and III Will. And where this Vice is not punifha 


le by Law, it produceth 


more deſperate Enmity , and more fatal Contention. Add. Xcnophon Cyrop. I. 1. Add. M. Antonin. I. 9. c. 42. C 
ul. Max. l. 2. c. 6. ſ. 6, 7. & l. 5. c. 3. ſ. 5. To theſe Inſtances and Arguments, other Authors have anſwer'd at 


large. See Bacler's A#io Ingrati. (b) How far the Neceſſity of returning a Benefit, is taken off by a Subſequent 
Injury, Seneca teacheth us, de Benef. I. 6. c. 4, 5. & Epiſt. 81. 
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Of the Duty of keeping Faith ; 


HE Duties hitherto explain'd, are mu- 
tually owing upon account of that Com- 

mon Relation, which Nature has eſtabliſh'd 
amongſt Men; although we ſuppoſe no Antece- 
dent Al to have pals'd between them. But 
it would be unreaſonable to confine within 
theſe narrow Limits, all the Offices that Men 
are to exerciſe towards each other. For in 
the firſt place, all are not of fo good and honeſt 


Diſpoſitions, as to perform every thing, where- 
by they can benefit their Neighbours, out of 


pure Humanity and Charity ; without being 
ſecure of Retribution. And then, many things 


which we ſhould be glad to receive from 


others, are of ſuch Value and Conſequence, 
that we cannot in Modeſty deſire them gras. 
Or perhaps it does not become our Fortune or 
Station to be beho/den to another, for ſuch a 
Benefit. Therefore unleſs an Zquzvalent be 
paid, commonly the other Party is unwilling 
to give, and frequently we are unwilling to re- 
cee. Again, others are many times Ignorant, 
how they might ſerve and oblige us. Laſtly, 
in as much as the Power of Man being Finite, 


and the Diviſion of Obligations. 


cannot in the ſame manner extend it ſelf to all 
Perſons, 1t is agreeable to Reaſon, that ſuch 
Acts as are not already beſpoken by an Antece- 
dent Obligation lying on us, ſhould be made 
fare to thoſe, who by entring into Covenant 
with us, firſt obtain a Right to receive them. 


Therefore, that the true Fruits of a ſocial Na- 


ture, the mutual Offices of Mankind might be 
practis'd with more Frequency, and more Re- 
gularity, it was neceſſary for Men to bargai 

and agree amongſt themſelves, that they 2 
perform to each other, ſuch and ſuch Services, 


as they could not be abſolutely ſecure of, by 


the bare Law of Humanity. So that their 
Buſineſs muſt be to ſettle „ what 
every Man ow'd to another, and what he ſhould 
by Virtue of his Righr, accept and challenge 
in return. 

Hence it is eaſie to apprehend how the Of- 
fices of Humanity or Charity, differ from thoſe 
which are requird by foll and proper Right, 
and which are the Objects of /tri& Juflice. 
The former are not owing upon any Covenant, 
either Expreſs or /mplicite, but purely by * 
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of that Common Obligation which Natare has 
laid upon Mankind. But what I owe another 
upon Pact or Agreement, I therefore owe him 
becauſe he has obtain'd a new gt, holding 
good againſt me, by virtue of my free Promiſe 
or Conſent. Farther, whatever I tranſact with 
another by way of Covenant, is delign'd not 
tor his Profit, but for my own. Whereas in 
Duties of Humanity, the Caſe 1s quite other- 
wiſe. For, although the Performance of theſe 
be in general Neceſſary , for the rendring the 
Life of Man Comfortable and Commodious, 
and conſequently be an Advantage to the Per- 
tormer, by giving him good Grounds to expect 
fair Treatment; yet with regard to particular 
Akts of Kindneſs, a Man does them not for his 
own fake, but for the ſake of the Party who 
receives them. For a Benefit, it confer'd upon 
a Principle of private /ntereFt, loſes its Nature 
and 1ts Name. 

Thus then the Duties of Humanity or Cha- 
rity, and thoſe ariling from Covenant, do afford 
a mutual Afliſtance, and ſupply to each other; 
whillt thoſe things which Charity either can- 
nor, or does not ordinarily procure, are obtain'd 
by Pact; and in Matters about which no Pad?s 
have paſs'd, Charity comes in, and ſerves our 
turn as well. And although to fix the Subject, 
and the Conditions of Covenants be left to the 
Pleaſure of particular Perſons; yet that there 
ſhall be ſome ſuch Agreements, 2 Law of Na- 
ture does ( indefinitely and in general) com- 
mand; in as much as without theſe Tranſacti- 
ons, there would be no poſſible means of pre- 
ſerving Peace and Society in the World (a). 

II. When Men have once engaged them- 
ſelves by Pacte, their Nature obliges them as 
ſociable Creatures, moſt religiouſly to obſerve 
and perform them. For were this Aſſurance 
wanting, Mankind would loſe a great part of 
that Common Advantage, which continually 
ariſes from the mutual Intercourſe of good 
Turns (3). Farther, were not Men moſt 
ſtrictly and neceſſarily tied to keeping their 
Promiſes, we could not with any certainty 
build on the Afliſtance of others, in the or- 
dinary Affairs of Life. And then breach of 
Faith is the apteſt thing in the World to found 
an endleſs Succeſſion of Quarrels and Com- 
plaints. For in Caſe I have actually perform'd 
my part of the Contract, and the other Perſon 
lails, whatever I have done or given is abſolute- 
ly oft. And if I have not as yet proceeded to 
any actual Performance, it is, however, 2 
Trouble, and it may be a prejudice to me, to 


[ES 


have the Courſe of my Deſigns and Buſineſs 
overturn'd; fince I could have ſettled. thing: 
by other Ways and Meaſures, had not this 
Man offer'd to tranſact with me. And tis 
molt Unreaſonable, that I ſhould be expoſed to 
Scorn and Cenſure, for entertaining a kind 
Opinion of a Perſon's Goodneſs and Honeſty. 
We are therefore to eſteem it a moſt Sacred 
Command of the Law of Nature, and what 
guides and governs, not only the whole Me- 
thod and Order, but the whole Grace and Or- 
nament of Human Life, that every Man keep 
his Faith, or which amounts to the ſame, that 
he fulfil his Contracts, and diſcharge his 
Promiſes (c) (1). 

III. But in as much as Pacts or Covenants, 


thoſe eſpecially which are Expreſs, do impoſe 


an Obligation on us, which Nature did not be- 
fore enjoyn, at leaſt not in fo preciſe and de- 
terminate a Manner ; it may not be here In- 
convenient to run over the Principal Kinds, 
and Divifions of Obligations. Obligations then 
in the firſt place, are diſtinguiſh'd into Connate 
and Adveniitions (d) (2). The former are 
ſuch as all Men fall under by Vertue of their 
being Creatures, endued with Reaſon , or ſuch 
as neceſſarily attend, and accompany the Ra- 
tional Nature, conſider'd in that fn le and 
general Notion. Although, in Regard that all 
Men are born Infants, and as yet incapable of 
the exerciſe of Reaſon, theſe Obligations do 
for ſome time lie without Act or Force; and 
do then at length exert their Power, and ren- 
der Men capable of contracting Guilt, when 
the Underſtanding improving by Age and Uſe, 
makes us ſenſible of them. And from this 
Period they date their Influence, and produce 
their Penal Effects, ſhould a Man be never fo 
Negligent in weighing and conſidering their 
Authority. Therefore /znorance of the Law 
of Nature, 1s an inſufficient Plea, to excuſe a 
Perſon of mature Years; though he ſhould 
urge that it never came into his Head to reflect 
whether this Law had ſettled ſuch a Point or 
not. Aaventitious Obligations, are ſuch as fall 
upon Men, by the Intervention of ſome Hu- 
man Deed; not without the Conſent of the Par- 
ties, either Zxpreſs, or at leaſt Preſurptive. 
IV. Amongſt Connate Obligations, ſuch 
as are planted, as it were in our Heing, the 
moſt Eminent is that which lies on all Men 
with reſpect to Almighty God, the ſupream 
Governour of the World; by Virtue of which 
we are bound to adore his Majeſty, and to obey 
his Commandments and his Laws. Whoever 


( a) Iſicrat. ad verſ Callimach. So great is the force of Leagues and Covenants, that ſcarce any Affairs, eletinr of 
Grecians or Barbarians, are tranſacted in any other manner. By means of theſe we traffick abroad, and bargain ac 
ome. By means of theſe we terminate private Diſſentions and publick Wars. Theſe we all make uſe of, as an 


Univerſal Good to be enjoy d in Commom by Mankind. 


(b) Ariffer. Rhet. I. 1. c 15. Take away Covenants, 


and you diſable Men from being uſeful and aſſiſtant ro each other. Tull. Off. 11. So great is the force of Juſtice, tha: 
even thoſe who live by Outrage and Villany, cannot ſubſift without ſome Shadow and Semblance of this Vertues. Which he 
ſhews in the Inſtances of Thieves and Pirates. (c) See Dionyſ. Halicars. I. 2. where he tells the Story of the Con- 


lecrating Fa:rh amongſt the Goddeſſes by Numa. Euripides Heracl. 


New d Leute divas Můꝭ Yuval aud. 


( r ) See Monraign's Eff. upon the indiſpenſable neceſliry of keeping ones Word. 1. 3.c. 9. (d) Kian (in 


Truth the beſt Mark of Honour and of Race. 


Epicket. I. 3. c. 2.) calls them DTT eve 1 x ident, Habitnder, ar Relations Natural and Impeſed. (u) Vid. Sander. 


4c Oblig. Jur. Prele. 1. . 11. 


wholly 


4 
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wholly violates, and breaks through this Ob- 
ligation, ſtands guilty of the moſt heinous 
Charge of Atheiſm ; becauſe he muſt at the 
ſame time, deny either the Exiſtence of God, 
or his Care of Human Affairs. Which two 
Sins with regard to their Moral Conſequences 
and Effects, are Equivalent to each other; 
and either of them overthrows all Religion, 
repreſenting it as a frightful Mockery, intro- 
duced to Awe the Ignorant Vulgar into ſome 
Decency and Duty (a). Therefore we ought 
in Juſtice to Diſcard and Explode, as moſt foul 
and ſcandalous, that Notion of Hobbes (b), in 
which he would rank Atherſm amongſt the 
Faults of Imprudence or Ignorance; as if it 
were not properly a Sn, but a Miflake or Folly, 
more worthy of Pardon than of Puniſhment. 
The Argument he makes uſe of runs thus, zhe 
AtheiFft never ſubmitted bis Will to the Will of 
Cod, in as much he never believ'd there was ſuch 
a Heng. But now1t is impoſſible any one ſhould 
have a Sovereign Power over us, unleſs he ob. 
tain'd it by our Conſent. Therefore ſince the A- 
theilt was never under the dom of God, it 
follows that be is not obliged by the Laws 0 
that Kingdom. But here it is molt groſly falſe, 
that all Sovereignty 1s conſtituted by the Con- 
ſent of the Subject; for this will hold only 
with regard to Human Dominion; where un- 
leſs by our own Contract and Conſent, we can. 
not loſe the Power of reſiſting another, who is 
by Nature our But who will pretend 
to aſſert that GOD has not a Power of Com- 
manding his Creatures, unleſs they voluntaril 
agree to inveſt him with ſuch Authority 
Nay, Hobbes (c) has ſufficiently confuted him- 
ſelf by deducing the Right, which God has of 
ruling and of puniſhing in bzs Kingdom of Na- 
ture from his Trreſiſtible Power but did any 
one ever imagine that an Arbeiſt was able to 
reſiſt the Power of God? And therefore Atheiſts 
are not, ſtrictly ſpeaking, God's Zremies ( as 
Hobbes defines Enemies, who are neither under 
a Common Sovereign, nor under each other) but 
his Rebellious Subjects, and conſequently guil- 
ty of Treaſon againſt the Divine Majeſty, as 
Hobbes himſelf, has elſewhere (4), expreſly 
acknowledged. And agreeably to this he de- 
fines 7 _ againſt Human Power to be, 
When one either by Word or Deed, does in 
© General manifeſt and declare, that he will no 
© longer ſubmit to that Man or Council of Men, 
in whom is lodg'd the ſupream Adminiſtration 
© of the State, or when a Man wholly throws 


off the Bond of Civil Obedience. It is no 


ſuch obſcure matter, therefore to aſſign the 
particular Species of Si, to which Atheiſm 
belongs. Nor is the following Aſſertion built 
on better Grounds, that Atheifls cannot be 
puniſh'd any otherwiſe , than by the Right of 
Har ; as the Poets repreſent the Gods, rout- 
ing by force of Arms the old Giants that aſ- 


ſaulted Heaven. On the contrary, that Evils 
inflicted in Martial Encounters are not pro- 
perly Puniſhments, we ſhall hereafter have 
Opportunity to ſhew. A Sovereign mult not 
13 be ſaid to make uſe of the Right of 

ar, when he reclaims his Refractory Subjects. 
For the bare Right of Soverergnty includes thus 
much, that the Perſon e with it, ſhall 
have the Power of reducing thoſe to Obedience 
by force, who refuſe a voluntary Submiſſion. 
Much leſs are thoſe Rebellious Oppoſers of 
lawful Authority, to be accounted fat Tue. 
mies, or ſuch as have a Right of making Re. 
ſiſtance. 

It does not excuſe Hobbes to alledge that 
Paſſage of the Pſalmiſt, the Fool hath ſaid in his 
Heart there is no God. As if there was any 
ſuch Nicety in the Scripture Language, to 
call thoſe only Foo/s who fin out of Miſtate, 
and not thoſe who offend H:/fully. Or, as it 
this too were not the higheſt Folly, by a uu 
Sin to incur the moſt intolerable Torments, 
for the ſake of a very flender Pleaſure, or 
perhaps no Pleaſure at all. Again, it is by 


F no means a Matter of ſuch Difficulty, to 


diſcover the Being of a GOD by Natural 
Reaſon, as to out the Proportion between 
4 Sphere and a Cylmaer ; the Inſtance which 
Hobbes makes uſe of. It may not be indeed in 
the power of every unlearned Perſon to form, 
or to apprehend an Artificial and Philoſophical 
Demonſtration of God's Exiſtence ; but he 
cannot thence claim a Privilege of ſecurely 
doubting or denying it. For in as much as 
the oo Race of Men in all Ages have con- 
ſtantly held this Perſuaſion; whoever would 
attempt to aſſert the contrary, mult of Ne. 
ceſſity, not only ſolidly confute all the Argu- 
ments produced on the other fide, but alſo 
alledge better and more plauſible Reaſons for 
his own particular Opinion. And farther, ſince 
the Safety and Happineſs of Mankind have 
been hitherto thought to depend chiefly on 
this Belief, it is requiſite, that he likewiſe 


prove Atheiſm to contribute more to the In- 


tereſt, and the good of all Men, than the Ac- 


knowledgement of a Deity. Which being a 


Task manifeſtly Impoſſible, the Atheiſts are 
to be judg'd Offenders, not only againſt the 
Divine Majeſty, but againſt all Mankind. And 
they deſerve the leſs Favour on this Account, 
becauſe theſe very Men who would reverſe the 
Judgment' of all People, and of all Ages, do 
arrogantly aſſume to themſelves a deeper Sa- 
gacity, a clearer Light of Underſtanding, than 
the World was ever acquainted with before. 
And conſequently, though their Unbelief be 
indeed an Error, and a molt fatal and de- 
ſtructive one, yet it is ſuch as they did not 
fall into through Imprudence or Simplicity, 
but by a vain and impudent Pretence of more 
than ordinary Degrees of Wiſdom (e). 


(a) 4mbreſ. Offic. I. 1. c. 26. Nothing hath more Influence in promoting an honeſt Life, than our Belief, that 


we have ſuch a Judge of our Actions, as no Secreſy can eſcape, no 


ance but will Delight. Add. La#ant. de Ira Dei. c. 8. 


(b) DeCivec. 14. ſ. 19. c. 15. f. 2. 


decency but will Diſpleaſe, no good Perform- 
(e) C. 15. ., 


(d) C. 15. f. 19. (e) Comp. Jean a Eſpagne de Rrreribus Popularibus, [. 1. c. 6. Bacen Eſſay 16. and Advancement 


refts with what Penalties they oughs to 


of Learning, 1.3. C. 2. Add. Plato de L. L. pa — where he diſtinguiſheth the ſeveral kinds of 4 and 
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It will be a very ealie Labour to refute thoſe 
Arguments, which Hinoſa (a) has alledged in 
defence of this Notion of Hobbes. "The T heſts 
he lays down to work upon is this, every one 
who cannot govern himſelf by Reaſon, may by the 
his hest Right of Nature, live according to the 
Laws of his Appetite. And foreſeeing it might 
be here objected, that the Aſſertion was con- 
trary to the reveal d Law of God, he anſwers, 
that a Natural State is both in Nature and T ime 
Antecedent to Religion ; which with Regard 
to Natural Religion 1s as abſolutely falſe, as 
what he ſubjoyns, hat no Man knows by Na- 
ture, any Obligation lying on him to obey Cod, 
aud that no Reaſon can obtain this Knowledpe, 
but [uch as is confirm'd by the Signs of Revelation. 
Therefore the Conſequence he draws is moſt 
Abſurd, that before Revelation, no Man was 
bound by any ſuch Divine Law, as it was im- 
poſſible for him to be ignorant of ; and that 4 
Natural State 1s to be concetu d without Religion 
r Law ; and for that Reaſon without Sin or In- 


jury. In all this he only ridiculouſly confounds 


the Natural with the Poſitzue Divine Law. 
He proceeds to aſſert, that Man conſider'd in 
a State of Nature, 1s tree from all Religion, not 
only upon account of Ignorance, but by virtue of 
that Common Liberty , in which all are born. 
For, ſays he, if Men were by Nature bound 10 
tbe Drume Law, oth bor fe e Law 3 
Law by Nature, it would fluous that & 

| afterward's enter into — — with Men, 
aud oblige them by Oath and Covenant, Now it 
is clear that theſe Pacts or Covenants paſs be- 
tween God and Men in reveal 'd Religion, not 
in Natural, to which a Man immediately 
ſtands obliged upon account of his being crea- 
ted by God a reaſonable Creature. So that 
Spinoſas Concluſion is moft Vain and Senſe- 
— that Divine 72 began from = time, 
when Men by expreſs Compact, promiſed to 

God in all A by which 444 they _ 


as it were, from their Natural Liberty , and 


transfer'd their Right God, jut as Sove- 
reignly is confer d in Ctuil States. For the ſup- 
port of which Doctrine it is neceſſary to ſup- 
poſe, that Men in a State of Nature, had not 
their Exiſtence from God Almighty. 

From this Obligation, by * Men are 
bound to pay Obedience unto God, ſprings 
the Obligation of all Men towards all Men, 
as ſuch ; by Virtue of which they are en- 
gaged to lead a ſocial Life. How this is to 

diſcover'd, it has been formerly our Buſi- 
neſs to ſhew. 

V. There is another famous Diviſion of 
Obligation, into Natural and Civil; but ſuch as 
is by different Authors, differently ſtated (5). 
G1 otius obſerves, that the Lawyers ſometimes 
call a thing of Natural Obligation, the doing 
of which Nature ſhews to be good and honeſt, 
although it be not ſtrictly a Debt: As for an 
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Executor to pay the entire Legacies, without 
reſerving to himſelf, what the Falcidian Law 
allows him; to requite a Courteſie receiv'd : 
to pay Debts which the Creartor has in Law 
forfeited ; as thoſe contracted by a Minor (c), 
without the Conſent of his Guardians or 
Friends. When any thing of this kind is vo- 
luntarily paid, a Man cannot recover it again, 
on Pretence that it was not due, tho he might 
at firſt have re fus d to pay it. 

Sometimes we call that a Natural Obligation 
which truly binds us; whether it cauſe in 
the other Party a Perfe#, or whether only an 
{mperfet? Right. In like manner by a Cul 
Obligation we ſometimes mean ſuch, as is void 
by the Law of Nature, but depends purely on 
a Civil Law, of which the Obhygatio literarum, 
(when a Man confeſſes a Debt in writing, 
which he really never contracted; ) is com- 
monly brought as an Inſtance; at other times 
it {ſignifies ſuch as is grounded on both Zaws, 
Natural and Civil ; or ſuch as will bear a good 
Arion in Courts of Civil Judicature. 

Others _ more — — Three 
Species of Obligation, e atural, pure 
chan, and Miri, The Brit depends 2 
on Natural Equity ; and in ſuch a manner, as 
not to found an Action in Civil Courts. The 
ſecond ariſes merely from the force of C:wil 
Law, in the Strictneſs and Rigour of which 
it will bear an Aion; though ſuch an Action 
will always in Point of Zquzty be invalidated 
by the Judge; as the Ob/zgatio literarum be fore 
mention d. The third is ſuch as is at the ſame 
time ſupported by Natural Ezaity, and con- 
firm'd by the Authority of Cu Conſtitutions. 
This is the Diſtinction commonly made by the 
Interpreters of the Roman Laws. 

VI. This Diviſion of Obligations into Na- 
tural and Civil, is a Subject which we ought 
to inſiſt farther on in our preſent Enquiry 55 
not ſo much to derive thence the Original of 
ſuch Ties, but the Zfiacy, or Force which 
they bear in Common Life. So that by N- 
tural Obligation we mean ſuch as binds us only 
by Virtue of the Law of Nature; and by 
Civil Obligation, ſuch as is ſupported and aſſiſted 
by Civil Laws, and Civil Power. The Efficacy 
of both is conſider d with Regard either to 
the Subject, the Perſon in whom the Obliga- 
tion inheres; or the Object, the Perſon in 
whom it terminates, or to whom it is di- 
rected. In the firſt Reſpect, the Efficacy 
or Vertue of Natural Obligation, chiefly 
conſiſts in this, that it binds a Man's Con- 
ſcience ; or that every Perſon at the fame 
time when he fails of performing it, is ſenſible 
that he has diſpleas d Almighty God; tõ whoſe 
Mercy as he owes his being, ſo he knows he 
ought to pay all poflible Obedience to his 
Laws. And although we cannot indeed, in 
the Law of Nature, diſcover any preciſe and 


(2) Trafar, Theolog. Palitic. c. 16. 


(b) L.2.c. 14. f. 6. 
ſulte Macedonico. Like to which was this Law 


— _—— 


(c) Vid. Sueton. V:ſpaſ. c. 11. de Senatus con- 
the Luceni. If any Man ſhall be found to have lent 


Money to a Luxurious Perſon, he ſhall forfeit his Loan. Nicel. Damaſe, de Moribus Gent. 


deter- 
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determinate Pena! Sanctr᷑ons, yet we ought on all 
Accounts to acknowledge, that it is enforced 
by tome ſuch due Fruits and Conſequences ; 
and that the Author of Nature will infallibly 
inflict great Evils on thoſe who violate this 
Obligation, which the juſt Performers of it 
ſhall as infallibly eſcape. For the Truth of 


which Belief, amongſt many Arguments, one 


very conſiderable Preſumption is that remorſe 
of Conſcience, which attends the Actors of 
Wickedneſs, even whillt they are in fair hopes 
of eſcaping Human Diſcovery, and Human 
Puniſhment. A Diſquiet, which no good and 
wiſe Man can imagine to proceed from bare 
Simplicity, from Cuſtom, or from Fear of 
ſernlef Tuſtice ; but from a much higher Prin- 
ciple, a Senſe of God's Sovereignty, and a 
Dread of his Vengeance (4). Nor can I be- 
licve that any Man by flying to the impious 
Refuge of Atheiſm, ever found there fo good 
Security againſt theſe Terrors, but that his 
wicked lind would frequently recoil, and 
ſhake him with more Violence than before. 
And we have ſcarce had an Inſtance of any 
ſuch bold Defier of Heaven, who has not at 
length been driven into a Conſternation by 
his own Crimes, and turn'd a Penitent in Hor- 
rour (1). 

Although to bind the Conſciences of Men, 
be princ* nally the Effect of Natural Obligation, 
yet the lame Power is communicated to Civil 
Obl;g0:108, provided the Object of the latter, 
be uot repugnant to the former. And there- 
fore, Civil Laws do alſo bind the Conſci- 
ence, ſo far as they are conſiſtent with the 
Law of Nature. Both Obligations do farther 
agree in this Reſpect, that the Duties they 
enjoyn, a Man ought to perform Voluntarily, 
and as 1t were upon his own 1nternal Mo- 
tion. 

And 'tis this which makes the chief Diffe- 
rence between Obligation and Compul/ten ; by 
the latter, the Mind 1s, by external Violence, 
driven upon a thing contrary to its inward 
Iaclinations : but whatever we perform on 
the former Account, is ſuppos'd to be done 
upon the Approbation of our own Judg- 
ment, and the Hearty Diſpoſition of our 
Will. 

If we conſider theſe Obligations again, as they 
regard the Object, or as they produce ſome 
Effect in the Ferſon, to whom by Virtue of 
them, ſomething 1s due, they have this Force 
Common to both, that what being thus due, 
18 yu or perform'd, may be fairly accepted 
an 


poſſeſs d. But when the other Party neg- 


lects, or refuſes ro make good his Obligation 
there is then a Difference in the manner ot 
compelling him, between the Natural and the 
Civil Obligation, or between thoſe who live in a 
{tate of Nature, and thoſe who are ſettled under 
a Polity, or Government. To thoſe who live 
in their Natural Liberty, the Precepts of the 
Law of Nature being of two kinds, do cauſe 
the ſame Diſtinction in the Oh ation to per. 
form them. Thoſe things which Nature en- 
Joyns one Man to pay to another, without an 
Antecedent Pact, as are the Offices of Charity 
and Humanity, we cannot challenge any other. 
wiſe, than by gentle and eaſie Methods; as by 
perſwading, admoniſhing, deſiring, or intreat- 
ing. But we mult not apply Force to the 
molt obſtinate Refuſer; unleſs in Caſe of ex- 
tream Neceſſity. The Reaſon of which Pro- 
ceeding ſeems to be this, that Human Society 
cannot be preſerv'd, in a very eaſy or peace ſul 
Condition, without the conferring of thoſe 
mutual good Offices ; and therefore Nature 
ſeems to have ſet them aſide, as conſtant Sub. 
pu of exerciſingMen's particular Benevolence, 

y means of which they might win on the 
good Opinions, and the Affections of each other. 
And now it 1s clear, that thoſe things which 
may be recover'd by Force, are not ſo apt to 
procure the Favour, or to unite the Minds of 
Men, as thoſe which we give only upon our 
own free Motion, and which we might deny 
without Fear or Danger. But what is due to us, 
upon an Intervening Pac, if not voluntarily 
tender d, we may procure by forcible Means. 
As we may . defend by Force, our juſt 
Poſſeſſions and Goods, when an Attempt is 
made upon them, by any injurious Aſſailant. 
Cruil Obligations, or ſuch as have been con- 
firm'd by the Authority of Civil Laws, create 
an Action in Courts of Juſtice, by vertue of 
which I am to carry the Defailant before the 
Magiſtrate, who has a Power of compelling 
him to the Performance of his Duty. Bur 
even in States, Obligations purely Natural, or 
ſuch as have not been enforc'd by the Sanction 
of Cuil Laws, are left wholly to the common 
Modeſty, and Conſcience of Men, and to their 
juſt Dread of a Divine Sovereign and Judge; 
and the Subject ought not by a Courſe of Vio- 
lence, to be brought to the Obſeryance of 
them. 

What O&lzgations ought to be confirm d 
by Civil Ordinances, it is the Buſineſs of 
Legiſlators to determine ; and they are to 
meaſure their Expediency and Uſe accord- 
ing as they ſeem likely to contribute to the 


(a) Cicero pro S. Ruſcio, Eve 
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ry Man that is Diſhoneſt, lives in a perpetual Fright, every Mans Wickedneſs 


haunrs him, his Folly and his Madneſs diſturbs him; his evil Thoughts and guilry Conſcience terrific and di- 
ſtract him. Theſe are the Conſtant and the Domeſtick Furies, which Plague and Torture the Impious. 


Add Selden. de J. N. & G. I. 1. c. C. 4. p. 47, Cc. 
(:) Hor. 1, 1. Od. 34. 


Parcus Deorum Cultor, & infrequens 


Inſanientis dum Sapientie 
Con ſultus erro : Nunc retrorſum 
Vela dare, atque iterars curſus 


Cogor reliffor. 
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inward Happineſs, and Tranquillity of the 
State (a). ; Fe 

VII. Obligation may again be divided into 
Perpetual and Temporary. The former 15 that 
which cannot be taken off ſo long as the 
Perſon exiſts, in whom it inheres. Such is 
our Connate Obligation towards God; which, 
even with reſpect to the Exerciſe, can at no 
time be ſuſpended or diminiſh'd. Such likewiſe 
is the Connate Obligation of all Men, towards 
all, as Fartners of the ſame Nature, which 
no Perſon can throw off, ſo long as he makes 
a Part of Mankind; yet the Exerciſe of it 
may ſometimes, with regard to ſome particular 
Perſons, be ſuſpended. And this happens, 
when I devolve into a State of War with ano- 
ther. For the Obligation being Reciprocal, in 
caſe one Party break it, and return Hoſtilities 
for the good Offices of Humanity, the other 
Party 1s no longer bound to deal with him in 
a friendly manner, but may maintain his own 
Safety, and his own Rights, although with the 
hurt of the unjuſt Oppoſer. Yet the ſame O- 
ligation may til] be ſaid to remain perpetual 
in this Reſpe&, that ſo ſoon as our own Safety 
is provided for, and enſured, we ought to be 
ready to renew the Peace, and to return to 
the exerciſe of all Courteſy and Humanity, 
towards the Party who began the Contention. 
Amongſt Adventitionus Obligations, we com- 
monly reckon Perpetual, the Obligation of 
Children rowards their Parents, and that 


which paſſes between Husband and Wife; 
which ſhall elſewhere be explain'd at large. 
Temporal Obligations are ſuch as may ceaſe 


and be cancell'd, whilſt the Perſons in whom 
they inhere, do yet exiſt in the World. 

VIII. Farther, fince it generally happens, 
that Obligations anſwer one another, it may 
be uſeful to divide them into Mutual, and 
not Mutual. An Obligation not Mutual 1s, 
when one Party ſtands bound to perform ſome- 
what towards another; yet ſo that the other 
Party ſhall lie under no Correſponding Obli- 
galion, nor be tied to make Equivalent Re- 
quital. Such is the Obligation of Men to- 
wards God, by which they are engaged to 
pay him abſolute Obedience; but He on His 
Fart is not conſtrain'd by Virtue of any ſuch 
external Obligation, to make any Return for 
their Obedience. Amongſt thoſe Obligations 
where both Parties are Men, (if we except 
a ew Contracts, binding only one ſide,) there 
are none to be met with ot this fort. And 
the Reaſon is, becauſe it ſeems Repugnant to 
the Aut ura! Equality of Men, that one Perſon 
lhould be bound to another, and the other 
Perſon lie under no Engagement towards him. 
For we cannot apprehend them to be ſociable 
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Creatures, who are not united by a common 
Tie, who have not a mutual Communication 
of Services; but of whom one ſeems to be 
made as it were for the fake of the other, 
and the other is not bound in Return to con- 
tribute any thing towards 5 Intereſt or Hap- 
pineſs. Nor, when Men by Political Inſtitu- 
tions introduced a State of Inequality, was it 
in their Power, to inveſt any Perſon with 
ſuch an Extraordinary and Tranſcendent 
Right, as ſhould Diſengage him from all O- 
zation and Duty towards other Mortals. 

IX. Mutual Obligations are ſuch as anſwer 
to one another; ſo that the Party who on the 
one hand receives a Due, on the other hand is 
bound to repay it. Theſe again are ſubdivided 
into zmperfe7ly Mutual, and perfect Mutual. 
The former are ſuch as anſwer unequally, one 
of them being oppos'd to another, which is 
either different in kind, or in Vertue and Effi- 
cacy. This ſeems to happen chiefly on ac- 
count of one of theſe two Reaſons, either that 
the Perſons are unequal, one having a Right 
of Commanding, the other a Neceſſity of Obey. 
ing; or becauſe Perſons in other Reſpects 
equal, as to ſome particular Buſineſs, refuſe 
to receive an Ob/izatzon of the ſame Strictneſs, 
on both ſides, For it is clear that Ob/zgations 
do thus differ in Force or 1 ſome pro- 
ducing a perfect Right in the Perſon, towards 
whom they are directed; ſo as to found an 
Action in Human Cogniſance, to be proſecuted 
either by War, or before the Judge, according 
as the Parties live, either in a State of Nature, 
or under a Form of Civil Government, where- 
as others produce only an imperfect Right, fo 
that the Performance of them ought not to 
be extorted by Violence. From the former of 
theſe Cauſes, ariſe the Obligations imperfectiy 
Mutual, betwixt Princes and Subjects, be- 
twixt States and particular Members, betwixt 
Maſters and Servants, Parents and Children; 
all which will be examined 1n their proper 
Places. The latter Cauſe of making Obhga- 
tions mmperfetly Mutual, chiefly happen in 
Caſes ot Gratuitous Promiſes, and the Per. 
formances of them. For whilſt I promiſe any 
thing to another out of free Favour, I per- 
fe&ly oblige my /e/f to give it; and the other 
Party has a Right of requiring it from me. 
But becauſe I did not engage him to pay me 
an Equivalent, he is bound to me only by the 
Law of Gratitude, which ties him much more 
looſly than if he were my Debtor upon Pa@F. 
For we cannot on ſuch unlimited Obligation, 
build our Hopes or our Affairs, and therefore 
ſhould the Party prove ungrateful in the high- 
eſt degree, we do not reckon our ſelves pro- 
perly to have receiv'd any Loſs or Prejudice. 
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2 As it would be ridiculouſly Troubleſome, to diſturb the Judge on every petit Account, ſo it would be an 
Error on the other hand, to imitate the Cuſtom of the Seres, ( in Serabe J. 15.) who, he tells us, had no Hearings 
in Court, but upon Murther or Scandal; theſe being ſuch Miſchiefs as the Sufferer could not prevent; whereas it 
Im every Man's power not to be cheated in a Bargain, only by conſidering well whom he rruſts. Much to the 
lame purpoſe, is what he reports of the Indians, that they have no Action at Law, upon matters of Faith and 
q but believe each other on their bare Words, Comp. lian 
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Truſt nor do they make ute of Witneſſes or Seals, 
. 14 c.r. Aid. Senec. de Binef. I. 3. c. 15, 


For 
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For 'tis a Miſtake in ſome Authors to aſſert, 
That Nature gives us a perfect Right to claim 
© 2 Return of our Benefit, from an ungrateful 
© Perſon ; though in moſt Common-wealths, 
© the Courts of Law refuſe to admit an Action 
© on that Score. Nor is this a good Conſe- 
quence, the Neceſſity of returning a Kinaneſs, 
is greater than that of giving one; therefore the 
latter is founded upon an [mper fee? Right, the 


other upon a Perfect. 

For, however the Caſe may ſtand before 
yet when I once promis d to do a Favour. 
there lies greater Neceſſity on me to perform 
it, than on the other Party to return it. For 
there may be different * ＋ in Obligation: 
of the ſame kind; eſpecially when we are to 
compare ſuch Duties, as concur in point of 
time (a). we 


( a ) Comp. Bœcler. ad Grot. l. 1. c. 1. 4. See what ſhall be ſaid hereafter in Book the Vth, C. 12. S. 23. 


CHAP. 


1 


V. 


Of the Nature of Promiſes, and Pacts in General. 


T now follows in Courſe, that we enquire 
how ſuch Obligations as are not born with 
Men, ſhould by virtue of ſome Act of theirs, 
be laid upon them ; by which means there a- 
riſes, at the ſame time, in other Perſons a 
Rigbt which before they wanted. For theſe 
two Moral Qualities have ſuch a mutual Re- 
lation and Dependance, that whenever there 
is produced an Obligation in one Man, there 
immediately 3 up a Correſpondent Right 
in another; for tis impoſſible to apprehend 
that ] am bound to any Performance, unleſs 
there be ſome Perſon in the World, who can 
either fairly require it, or at leaſt fairly re- 
ceive it of me. Tho' the Remark will not 
hold vice verſa, that where-ever there is a 
Right in one, there muſt preſently be an Obli- 
gation in another. For Example, the Ma- 
giſtrate has a ght of requiring Puniſhment 
for Crimes; but ſuch a #7267 as is attended 
with no Obligation in the Criminal (1). Un- 
leſs we ſolve the Doubt by this Diſtinctio 
that if we take Rjght in a ſtrict and cloſe 
Senſe, for a Power or Aptitude, to have any 
thing, then there 13 always in ſome other Per- 
fon an Obligation anſwering to it; but not if 
the word be taken for a Power of dh any 
thing. This then, in the firſt place is clear, 


that all Aaventitious Obligations proceed, either 


from a Simple, or from a mutual Af ; of which 
the former is properly call'd a free Grant or 
Promiſe, the latter a Pact or Covenant. 

II. But in as much as all acknowledge that 
Promiſes and Pars do transfer a Right to 
others, before we proceed, it may not be im- 
proper to examine FZobbes's Opinion (3), a- 
bout the transferring of Right. He then, from 
his Project of a State of Nature , having in- 
terrd, that every Man hath naturally a Right 
te every thing, and having farther ſhown, that 
from the Exerciſe of this Right, there muſt 
needs ariſe a War of every Man againſt every 
Man, a State very unht for the Preſervation 
of Mankind; he concludes, *© That whilſt 


Reaſon commands Men to paſs out of 74 
© State of War, into a Condition of Peace, 
© which Peace is conſiſtent with a Right of 
Every Man to every thing, it at the fame 
time preſcribes that Men ſhould lay down 
© ſome part of this univerſal Right. A Man, 
© he ſays, may lay down, or diveſt himſelf, of 
this Right two ways, either by imply re. 
* nouncing it, or by transferring it to another. 
© The former is done if he declares by ſuffi- 
* cient Signs, that he is content it ſhall here- 
© after be unlawful for him to do a certain 
© thing, which before he might have lawfully 
© done. The latter, if he declare by ſufficient 
Signs to another Perſon , who 1s willing to 
* receive ſuch a Right from him, that he con- 
© ſents it ſhall be for the future, as unlawful 
© for himſelf to reſiſt him in the doing of a cer- 
© tain thang, as he might before have juſtly re- 
© filted him. Hence he infers, that the 7ran/- 
ferring of Right conſits purely in Non-reſiftance ; 
or that, he who in a Siate of Nature, transfers 
Right to another, does not give the other Par- 
ty a new Right which before he wanted, but 
only abandons hit own Right, of reſiſting ſuch 
a Perſon in the exerciſe of bi. Which Aſ- 
ſertion, according to his Hypotheſis, he thus 
makes out; Before any ſuch Act of transfer- 
© ring Right, the Perſon to whom it is ſaid to 
© be transferr'd, had a Right to all things, and 
© therefore it was impoſſible to give him a new 
* one; but the Perſon fransferring, loſes his 
Liberty of juſt Reſiſtance, which before 


_ *hindred the other, from exerciling his Right 


©:n its full Extent. Therefore, whoſoever 
in a State of Nature acquires a Right, only 
* gains this Privilege, to enjoy his Primitive 
© Right ſecurely, and without juſt Diſturb- 
ance; for Example, if a Man in a State of 
Nature by Sale or Gift, makes over his Field 
to another, he only takes away his own Right 
to that piece of Ground, not the Right which 
*all other Men have to it; or which comes to 
the ſame, he declares that he will not reſiſt, 


(i) Tis true, Puniſhments are not due to Criminals by Virtue of any Compact, bur ſince the Right of Life 
ind Death, or the Right of the Sword is conferr'd upon Sovereigns, we are oblig'd not ro reſiſt em when They 


make uſe of that Right, rho' it be upon our own Perſons. See Mr. Bar 
B 8 c. 3 { Note 8. and ſ 5th, (a) De Cive, c. 2. [ 3. &c. & Leviath. | Book. I. Chap. XIV. 


rac's French Tranſlation of this Book. 
© or 
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or hinder ſuch a particular Perfon, who has 
a mind to make uſe of the Field; but he does 
not by this Act eta e the reſt of Mankind, 
« who ſtill keep their Primitive Right, as well 
© ro this Spot of Earth, as to every thing elle 
© which Nature affords. 

III. But as we have formerly made out (1), 
that this Hobbeſian State is by no means Na- 
/u1al ro Man, a Creature deſigu'd for a Soczal 
life ; lo neither can we admit of what the 
ſame Author thus eſtabliſhes, as the Conſe- 
quence and Reſult of it, ſuch a Right of each 
Man to all things, as ſhall produce any Effet 
in reference to other Men. For the clearer 
Illuſtration of this Point, it is neceſſary to ob- 
ſerve, that not every Natural Licence, or 
Power of doing 2 _ is properly a Right, 
but ſuch only as includes ſome Moral Effect, 
with regard to others, who are Partners with 
me in the ſame Nature. Thus, for Inſtance, 
in the old Fable, the Horſe and the Stag had 
both of them a Natural Power or Privilege 
of ſeeding in the Meadow ; but neither of 
them had a Right, which might reſtrain or 
take off the Natural Power in the other. So 
Man, when he imploys in his Deſigns and Ser- 
vices, Inſenſible or lrrational Beings, barely ex- 
erciles his Natural Power, if without regard 
to other Men, we here preciſely conſider it in 
reference to the Things or Animals, which he 
thus uſes. But then at length, it turns into a 
proper Right, when it creates this Moral Ef- 
te& in other Perſons, that they ſhall not hinder 
him in the free uſe of theſe Conventencies, and 
ſhall themſelves forbear to uſe them without 
his Conſent. For tis ridiculous Trifling to 
call that Power a Right, which ſhould we at 
tempt to exerciſe, all other Men have an equa/ 
Right to obſtruct or prevent us. Thus much 
then we allow, that every Man has naturally 
a Power or Licence of applying to his Uſe, any 


thing that is deſtitute of Senſe or of Reaſon. 


But we deny that this Power can be call'd a 
Right, both becauſe there is not inherent in 
thoſe Creatures, any Oblzgation to yield them- 
{elves unto Man's Service; and likewiſe, be- 
cauſe all Men being naturally eqza/, one cannot 
fairly exclude the ref? from poſſeſſing any 
ſuch Advantage, unleſs by their Conſent, 
either Expreſs or Preſumptive, he has obtain d 
the peculiar and ſole Diſpoſal or Enjoyment of 
it. And when this 1s once done, he may then 
truly ſay he has a Right to ſuch a Thing. Or 
to decide the Buſineſs more briefly, we may 
make uſe of this Diſtinction, that a Right to 
all things Antecedent to any Human Deed, is 
not to 2 underſtood Excluſively, but [ndefi- 
"tely only; that is, we muſt not imagine one 
may as. 79 all to himſelf, and exclude the reſt 
of Mankind ; but only that Nature has not 
defined or determined, what Portion of things 
ſhall belong to one, what to another, till they 
ſhall agree to ſhare her Stores amongſt them, 
by ſuch Allotments and Diviſions. Much leſs 
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will the ſame Equality amongſt Men admit, 
that one ſhould naturally — a Right over 
another. It 1s rather true, that no Perſon 
will have a Right to govern any other Perſon, 
unleſs he acquire it in peculiar manner, either 
by his Conſent, or by ſome other Antecedent 
Deed; as ſhall be made out more at large in 
its proper place. 

IV. The proper Notion then, of tranferring 
and of acquiring Right, will appear with more 


Exactneſs, if we N that ſome Rights 


bear a regard to Perſons, others to Things ; 
and that the latter kind of Rights is again di- 
vided into Original and Derivative. I acquire 
a Rrght over a Perſon, if he either expreſly, 
or tacitely conſents, that I ſhall preſcribe to 
him what he ought to do, to ſuffer, or to for- 
bear; by Virtue of which Agreement he both 
obliges himſelf, voluntarily to ſtudy Obedi- 
ence to my Pleaſure, and at the ſame time 
grants me a Right of compelling him, in caſe 
of default, to his Duty, by propoling ſome 
conliderable Evil, which I il otherwiſe 
bring upon him. A Man then acquires an 
Original Right over Things, when all others 
either expreſly or tacitely, renounce their 
Liberty of uſing ſuch a thing, which before 
they enjoy'd in Common with him. This 
Original Right being once eſtabliſh'd, by ver- 
tue of which the Primitive Community of 
things was taken off, the transferring of Right 
is nothing elſe but the paſſing it away from me 
to another, who before was not Maſter of it. 
Hence appears the Abſurdity of ſaying , that 
the transferring of Right con/ifts barely in Von. 
re/iftance. In as much as that negative Term 
cannot expreſs the force of the Obligation, ari- 
ſing from ſuch an Act; which properly implies 
an inward [nclination to make good the Con- 
tract: Though Non · reſiſtance be indeed one 


Conſequence of the Obligation, and without 


which it cannot be fulfilled. The Inſtance 
about the Field propoſed by Hobbes, does not 
come up to the Point in Hand; for beſides, 
that it is very abſurd to call that an Act of 
Selling, when I * quit my Pretenſions to a 
thing, whilſt all other Men ſtill keep 7herrs ; 
even according to his own Doctrine, Propriety 
of things had its riſe from Civil Government, 
after the State of Nature was ſuppoſed to be 
paſs'd and gone. Therefore during the State 
of Nature, no Man could call the Field 47s own, 
and conſequently not Se# it. He ought in- 
© deed, to have expreſs'd himſelf thus; ſince in 
©2 State of meer Nature, Things belong'd no 
© more to one than to another, therefore if a 
© particular Perſon deſired the ſole uſe of any 
thing, to make him Maſter of his wiſh, it 


© was neceſſary, that all other Men ſhould re- 


' nounce the uſe of the ſame thing. It they 
did this gratis, the Act had ſomewhat in it 
like a Gf? ; if with ſome Burthen or under 
© ſome Condition, it was then a kind of a Cor- 
© trac? (a), for which we have no Name. But 


(1) Book II. Chapter II. Set. 7. &c. (a) We thll Expiinthis Term in B. V. c 2.1 7. 
2 


* 


© ſhould 


wml... lint 


Book III. 
© ſhould one Man have renounced his Power of Promiſe, in the Law of Nature, barely con- 
over ſuch a thing, this could have been no pre- ſider d. It is uſual to alledge for Examples, 
* judice to others; and conſequently, he only the Promiſe of an abſolute Prince made to his 
would have been debarr'd from the uſe of it, Subject, of a Maſter to his Servant, of a Father 
* who had thus freely quitted all Title to it. to his Son, whilſt yet under his Power; by all 
v. Let us now carry on our Enquiries, and which the Parties promifing, ſtand obliged to 
examine how a Man may contract an Obliga- make good their Engagement; but the others 
tion, and confer a Right on another, by means ſeem to want a Kb of demanding it from 
of his own free Promiſe. To underſtand the them, becauſe they are allow'd in no Conrt to 
Nature and Effects of this kind of Tie, we muſt bring an Action againſt them upon Default. 
in the firſt place obſerve, that there are two But now the Lameneſs, or Detect, of theſe 
ways, of ſpeaking about giving, or doing a Promiſes does not ariſe from any antrinfick 
thing to another, which now is, or which Weakneſs or Invalidity ; but from that Supe. 
we imagine, will hereafter be in our Power, riour Quality, or Station in the Promiſers, 
The firlt way is, when we barely expreſs our which hinders the Ob/zgation from taking its 
preſent Mind about a future AQ; yet ſo as to full outward Effect. Others inſtance in an 
lay no Neceſſity on our ſelves, of perſevering imperfect Stipulation ; when the Civil Laws 
always in the ſame Reſolution. An Inſtance enjoin, that Promiſes ſhall be made under ſuch 
we have in what Tiberius in Tacitus (1), 2 particular form of Sipulating Words; and 
writes to his Favourite Sejanus, Ipſe quid in- will not permit a Man to ſue another upon 
tra animum volutaverim, quibus neceſſi· his Promiſe, if it did not run preciſely in thoſe 
tudinibus immiſcere te mibi parem, omittam ad Terms. Here they obſerve, that in caſe the 
preſens referre. 7 forbear to tell you at preſent,, Parties concern d, fully intended to contract a 
by what Fortunes, and by what Alliances I am perfect Obligation, and omitted the ſet Form 
conſlabr img to unite you to my ſelf. Such a bare of Law, only through Error or Imprudence, 
Aſſertion, neither founds an Obligation in me, the Promiſer is by Natural Equity engag d to 
nor a Right in the other Party (a). And to perform his word, though the other Perſon 
render it Vertuous and Unblamable, there is cannot force him to it by an Aon in Courts 
only this Condition requiſite, that we ſpeał as of Civil Judicature. But neither have we in 
at preſent, we really zhink, and do not im- this Example a Promiſe, which is /mperfee? 
poſe upon a Man by Falſchood and Diſſimula- upon account of the Law of Nature, but by 
tion. But we ate by no means obliged to con- Virtue of a Poſitive Law, which ties up its 
tinue always in this Deſign ; ſince the mind of Effect to ſuch a punctual Form of Speech ; a 
Man has not only a Natural Power of changing Reſtraint, which naturally it did not he under. 
Opinion, but likewiſe a Tight, ſo as to do it A true Inſtance then, of an zyperfe? Promiſe 
without fault, when there is no particular is, when I expreſs my ſelf in this manner, 
Obligation, impoſing a Neceſſity of holding 7 realy 1 to do this, or that for you ; and 7 
firmly to a Reſolution, already taken and de- 4ſire you'd think 7 am in EarneH, and ſpeak 
clared. Yet theſe Changes of Purpoſe are li- 7ruth. In which caſe I am bound to perform 
able to juſt Cenſure, it either the former my Word, rather by the Law of Yeracity than 
udgment from which we receded, was better of Jaſlice, I lay an Obligation on my elf, 
than this laſt; or if by altering our Meaſures bur I give the other Party no Right of forcing 
{o unexpectedly, we expoſe a Perſon to Diſap- me to perform it. Men have naturally ſome- 
pointment and Derifion, who did not deſerve what of Greatneſs and Generoſity in their 
ſo unkind Treatment at our Hands (5). Temper, upon account of which they had 
Though it be often a juſt Puniſhment to baſe much rather ſeem to do a good Office, purely 
Flatterers and Deſigners, to balk them of their on the free Motion of their own Hirtue, than 
greedy Hopes; and to cheat the gaping Crows, for the ſake of any Right which another has 
when they have prepared their Mouths for to challenge it from them. To this Head we 
for the Morſel (c may refer the Promiſes of Men in Fayour and 
VL. We may call it an Imper feet Promiſe, Authority, when not by fair Words and ge- 
when a Man determines his Will to the doing neral Complements, but in a ſerious and par- 
a Favour hereafter, with a ſufficient Sign to ticular manner, they engage to aſſiſt us by 
make it firm and laſting ; or fo as fully to de- their Recommendation, Interceſſion, Promo- 
clate his Willingneſs to lie under an Obligation, tion, or Suffrage; which yet they would not 
but not ſo as to give the other hg” any pro- have a Man challenge from them by virtue of 
per Right of compelling him, to ſtand to his any Fight, but deſire they ſhould be imputed 
word. The like to which happens in the Duty wholly to their Generoſity and Honour. Even 
of returning Kindneſſes, where the Receiver the Law of Nature does not ſeem to allow, 
is obliged to make a grateful Acknowledgment, that a Man ſhould be compell d to the Perfor- 
though the Giver not a full Right to re- mance of theſe Promiſes ; ſince in the very 
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quite it. Some are of Opinion, that it is hard- AQ of Engaging himſelf, he made a Tacue 
Iy poſlible to produce an Inſtance of this kind Reſerve againſt fuch Proceeding ; that his 


(1) L. 4. c. 40. (a) Vid. I. 108. C. 1. P. de verb. Oblig. & 1. 45 Tie. x. (b) See the e between N. Cæcilius 
and T. Marius Urbinas in Valer. Max, I. 7. c. 6. v. 5,6. SeeGo D. II c. 11 f. 2. (c) 
Comp rot. I. 2. c. 11.1. 2. 


id. Plin. 2. Epiſt. 20. 
2 | Bene- 
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Benefit might carry the more Grace and Beauty 
in it, by being remov'd as far as poſſible, from 
Neceſlity and Conſtraint. 

VII. A perfect Promiſe is, when a Man not 
only determines his Will to the Performance 
of ſuch or ſuch a thing for another hereafter, 
but likewiſe ſhews that he gives the other a 
full Right of challenging or requiring it from 
him. When we engage to give away a parti- 
cular thing, or to perform a particular Service, 
the former is a kind of Alienation of our Goods, 
or at leaſt ſomewhat 1n order to it ; the latter 
is an Alienation of ſome part of our Natural 


Liberty; in as much as we are now to ſtick ' 


to the Reſtraint and Confinement of our Pro- 
miſe, about a matter, which before we might 
have uſed, or done, or omitted at our Pleaſure. 
It muſt be well obſerv'd, that what we here 
deliver, concerns only ſuch Promiſes as are 
made betwixt Men. For tho it be impoſſible, 
that the Divine Promiſes ſhould fail, yet it 
would be highly Arrogant and Indecent to ſay, 
that theſe ſeeming Engagements on God's Part 
do give a Right to Man, which ſhall hold valid 
azainſt his Maker (a). 

VIII. It is a nice Remark of Mr. Hobbs (b), 
and worthy our Notice, that in relinguiſbing 
or transferring Right, if we make uſe of no Signs 
except Wards, thoſe Words ought to be of the 
time Preſent or Paſt. For he for inſtance, 
who fhall ſay in the Future, to Morrow 7 will 
give, plainly ſhews he has not given already; 
and therefore the Right he has over the thing 
promiſed continues firm and entire all this 
day, and all the next day too, and ſo on, un- 
leſs in the mean time he actually give it, or 
paſs away the Right of it by a new Promiſe. 
Yet in Caſe, beſides his Words, he made uſe 
of other Signs ſufficiently arguing, that it 
was his Will to transfer the Right at preſent; 
then the Words, though Grammatically Fu- 
ture, ſhall not hinder the Engagement from 
taking full Effect. But where theſe other 
Signs are wanting, we ought to be very tender 
of putting fo wide and forced an Interpre- 
tation on Verbs of the future Tenſe, as to 
make them imply a preſent Act of Alienation. 
For ſince we are not wont to make over our 
Goods to others, without the Proſpe& of ſome 
Advantage to our ſelves, which Advantage 
does not, in theſe Acts of Grace or free Gift, 
viſioly appear; therefore, in conſtruing ſuch 
an Act, to which Men are commonly averſe, 
we ought not to preſume on any thing farther, 
than what is by expreſs Tokens of the Will 
declar'd. Eſpecially ſince it is uſual by theſe 
Terms to fignify only a Simple Mark df Good 
Will (1), and ſuch as ſhall, at preſent at leaſt, 
have no Effect. So that whilſt a Man ſpeaks 
in the Future, he is ſuppos'd to be yet under 
Deliberation ; and before the time prefix'd, 
perhaps his Affection and the Merits of the 
Perſon may alter; or ſome Misfortune may 


— — — — 


intervene, rendring it Incommodious for him 


to part with what he intended. In the ſame 


manner as he that makes his ill, does not 
transfer his Right immediately on the Heir; 
but he 1s ſuppos'd ever to have this Clauſe or 
Condition in his Mind, ſuch @ Perſon ſhall be 
my Heir, unleſs I alter my Will before my De- 
ceaſe. Though indeed, it be look'd npon as 
an Argument of Levity and Inconſtancy, for 
a Man to cheat and delude another, with falſe 
Hopes and ExpeQations. 

The Caſe is very different, if I expreſs m 
ſelf thus, I have given, or do give to be deli. 
ver d to Morrow For this is plainly, giving 
a Man to day the Right of having a thing to 
morrow ; or transferring to him to day the 
Right over a thing, which ought to morrow 
to be actually deliverd to him. Nor is 
it any Objection againſt what we have been 
aſſerting, that according to the ordinary form 
and manner of Speech, moſt Promiſes are ex- 
preſs d in Terms of Futurity. For in the moſt 
folemn Engagements by formal Stipulation, or 
by Oath, we uſe the ſame way of ſpeaking, 
you (hall have ſuch a thing of me, I will give 


ſuch a thing, &c. The reaſon of which Cuſtom 


13, that the delivering of a thing promis'd, 
generally follows at ſome Diffance. And in- 
deed, we can ſcarce call it a Promiſe , when 
at the ſame time the Intention of giving 1s de- 
clared, and the thing actually tendred; in as 
much as there ſeems here, either to have been 
no Obligation, or ſuch as expired in the very 
minute that it was contracted. However, it 
is plain the Generality of Men never think 
they pro l have a thing, till they get firm 
hold and full poſſeſſion of it. If then theſe 
Terms of Futurity occur in a perſect Promiſe, 
as for Inſtance, to morrow 7 will give you ar 
hundred Pounds, the ſenſe of them amounts to 
this, I now give you a Right to bave and to re- 
quire of me the ſaid Sum; and 7 likewiſe oblige 
my ſelf on the day appointed, to deliver it to you 
eccoraingly. We may ſettle the whole Point 
with more Brevity, by only ſaying, that Verbs 
of the future Tenſe, made uſe of in Promiſes, 
and eſpecially the Term of G7vimg, do either 
imply an Obligation hereafter to be contracted, 
and then they neither transfer the Thing nor 
the Right to another ; or elſe they import the 
delivering of a thing hereafter, the Right to 
which either is now, or has been formerly 
transferr'd; and then they do not hinder the 
Promiſe from being moſt Perfect and Complear. 
IX. It is Requiſite, that whilſt we are enga- 
ed on this Point, we endeavonr to ſettle a 
= Queſtion, which has been much can- 
vais d by Authors, Whether there can be a force 
of obliging in bare Promiſes, or in bare Pacts, 
whilſt they are no more than Verbal Agree- 
ments, are not {trengthen'd by any actual 
Performance betwixt the Parties (2) ? Conna- 
uns (c) the Civilian has been the Principal 


(a) Add. Gree, loc. cit. ſ. 3, 
dus of the Original there is Fed um for 
B. Vc. 2. f. 2, 3. (c) Comment, Jur. Civ I. 4 c. 1 


. (b) De Cive, c. 2. f 6. &c. & Leviath. Engl. Pr. 1 c. 14. (i) In the laſt Editi- 
Hectum which entirely carrupes the Senſe. (2) See what we ſhall ay in 
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Afſcrtor of the Negative Side; whom Grot:us 
(4), and others have laboured to confute. 
And indeed, it has been the fixt Opinion of 
Wile and Learned Men in all Ages, that Fit 
ought to be kept inviolably, though d on- 
ly in Fords ; or that a Man by ſpe mg only, 
without the Intervention of any Deed, may 
lay on himſelf a Neceflity of ſome future Per- 
formance (b), Whether Connanus has with 
any Colour oppoſed this univerſal Judgment, 
will appear, it we beſtow a little time on tak- 
ing his chief Arguments under Conſideration. 
In the firſt place then, he ſays, that be who 
raſhly believes a Promiſe made wit bout Cauſe is no 
leſs to blame, than the vain Perſon who made it. 
Now here all the Difficulty lies in explaining 
what he means by a Promiſe made 4vz7honZ 
Cauſe. If he would be underſtood of ſuch 
Promiſes as if not perform'd, bring no Loſs or 
Prejudice to the Party, to whom they were 
directed, and if fulfill'd, muſt needs create 
Trouble or Damage to the Performer, we are 
willing to allow, that Engagements of this kind 

roduce no Obligation. For how can a Man 
fave any Right of requiring me to put my ſelf 
to any Charges or any Toll, in doing a thing 
which ſhall profit him nothing (1)? And it is 
indeed againſt Reaſon, to undertake an Action 
which can produce no Good, and may produce 
Evil. Thus for Inſtance, ſuppoſe you had 
got me to promiſe you that I would forbear 
eating four Days together; upon what account 
ſhould I ſtand to ſuch a raſh Engagement, if 
ſo long a Faſt would Prejudice my Health, and 
yet would contribute nothing to your Intereſt 
or Advantage? Therefore in this Caſe, it is 
alike Vain and Fooliſh 1n one Man to make 
the Promiſe, and 1n the other ſeriouſly to chal- 
lenge the Ferformance of it. Beſides, ſince 
Promiſes are matters of Grace, or free Favour, 
they ought to be interpreted under this Con- 
dition or Limitation, provided I can compaſs 
the thing I ſpeak of , without any conſiderable 
Damage to my ſelf. Nor can the Perſon to 
whom I make the Promiſe be ſo impudent and 
unreaſonable, as to deſire that my Kindneſs 


ſhould be an Injury to me, and that I 
enrich him by * Lolles (e). — 

But if by a Promiſe made without Cauſe 
Connanus underitands only a Gratuitous, or 
free Promiſe without proſpect of Gain; then 
his Aſſertion will overthrow the whole Buſi. 
neſs of Beneficence and Liberality, and make 
all the Offices of Humanity bale and mer. 
cenary Performances. For why ſhould not 1 
credit a Man who knowing his own Abilities 
has bid me expect ſome tree Gift from him 
purely that I may have occaſion to love and to 
elteem him? And ſince if he had pleas d, he 
might ſafely have forborn thePromiſe, why did 
he order me to depend upon his word, if he de. 
ſign d not fully to oblige himſelf to the making 
it good? For the denying of a Benefit is then 
only void of Injury, when a Man is bound to 
confer it only by y 4 Law of Humanity; not 
when by expreſs Promiſe he has given another 
a Right to receive it. 

X Connanus urgeth farther, That ſince 
©Promifſes of this kind commonly ariſe from 
* Oſtentation, rather than good Will, or at leaſt 
from Raſhneſs and Inconſiderancy, ſuppoſing 
the Deſign to be real; the Fortunes of Men 
* would be in great Danger, were they bound 
to perform every thing they ſaid. It was 
perhaps on ſome ſuch Principle, that the An- 
cients imagined the Oaths and Proteſtations of 
Lovers were invalid, and that the Gods ex- 
cuſed the breach of them, as proceeding from 
Minds blinded with Paſſion (4). But indeed 
the Danger here mention'd is chiefly in Ima- 
gination. For we do not attribute a Power of 
obliging to any Promiſes, but to ſuch as are 
made upon ſerious and deliberate purpoſe ; 
and he that miſtakes jeſt for earneſt, ought to 
pay for his want of Apprehenſion. On the 
other hand to promiſe really wore than one can 
conveniently perform, as it muſt be acknow- 
ledg'd a Fault, ſo it would be a much greater, 
and indeed a piece of Barbarity, ſtrictly to 
challenge and require it (e). And beſides, 
we ſhould take care to diſtinguiſh between ſuch 
Terms of Honour and Eſteem as Perſons made 


(a) L. 2. c. 4. f. 1. & „ (b) 1. O 1.c. 7. 


The Foundation of Juſtice is Faith, that is to ſay, a Firmneſs 


and Truth in our Words, Promiſes and Contracts. Hence ſome will have the word Fides to be call d quis fir quod 
dict um eſt, becauſe that which was ſaid is done, Ulpian in l. 1. D. de Pa#is, What is fo agreeable ro Human Faith. 
as to obſerve mutual Agreements? Vid. D. I. 2. c. 14. de Paf#is. It was a very wicked Jeſt of the petit Prince of 
Bantam, when being reproved for breach of Promiſe, he anſwer'd, his Tongue had no Bone in it, to make it more 
ſtiff than was neceſſary for his Intereſt. (1) Vid. D. L. 2. T. 14. Leg. 61. - 

(c ) It often falls out, that even not to keep ones Promiſe ſhall be juſt. For all muſt be referr'd to the Funda- 
mental Rules of Juſtice; as firſt, that no Man be wrong d, and ſecondly, that the Publick good be as far as poſſi- 


ble promoted. Ir may likewiſe happen, that the Performance of a Promiſe or Contract, would prove highly pre- 


judicial, either to one of the Parties, or to the other. For if Neptune (as it is in the Story) had not made good his 
Promiſe to Theſens, Theſeus had not been ſo unfortunately deprived of his Son Hippolitus. Therefore neither are we 
to keep thoſe Promiſes which are unprofitable to the Perſon to whom they are made; nor thoſe which are more 
hurtful to our ſelves than advantagious to him. It is a breach of Duty to prefer a greater Damage to a leſs. If 
you promiſe to plead another Man's Cauſe, and in the Interim your Son falls dangerous ill, it will be no Viola- 
tion of your Duty to recede from the prior Engagement; and the Fault will be much greater in the other Party, 
if he complain of ſuch a Diſappointment. Tull. Off. 1. Vid. D. L. 50. T. 17 
Add. S:ncc. de Benef. I. 4. c. 35. 39. Tull. Off. I. 3. This Caſe is propoſed, I have a Remedy given me for the Dropſie, 
pon this Condition, that if it cures me, I am never to uſe that Medicine again. Within a few Tears after I have been thus 
carca, I relapſe into the ſame Diſeaſe, and the Perſon with whom I contratted will not give me leave to make any farther u. 
vf is, What am I to do here? It is Inhumanity in him te refuſe me, beſides, that my uſing it would do him no hurt. 1 
ay therefore ſafely conſult my own Life and Health. (d) Plate in Sympos. & Poctæ paſſim. (e) Aurelian, i: 
lavius Vopiſcus, c. 35. Setting out on an Expedition, and promiſing the People to beſtom Crowns of two pound weight n 
them, if he returned uictorious, when the Diſtribution was to be made, the Crowns proved only of Bread, whereas the Peop.e 


expelted them of Gold. 
4 F = uſe 
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uſe of to expreſs in an indefinite manner, their 
good Affection towards us; and ſuch particular 
Engagements as they bind themſelves by, to 


perform ſomewhat on our behalf: For Men 


of good Nature and good Breeding often ex- 
preſs their Kindneſs and Civility in very ample 
Terms; they declare themſelves to be entirely 
ours, and offer all =_y have to our Service, 
and Diſpoſal (4). Old Aaolas in Vngil had 
this piece of Gallantry : 


a, 0 Regina, quid optas 
Explorare labor: mibi juſſa capeſſere fas ef. 
An. 1. v. 80, 81. 


— — - Great Queen, be pleas'd to ſay 
The thing you wiſh: my Duty's to obey. 


Here the Goddeſs had been uncivil, ſhould 
ſhe have taken advantage of his general Com- 
pliment. Words of this Nature then, how 
ever ſeriouſly deliver'd, oblige a Man to no 
certain Performance; but only ſerve to teſtifie 
his hearty Reſpe& and kind Inclination to- 
wards another (). But thoſe Promiſes by 
which we impower another to expect ſome par- 


ticular and determinate Service from us, ought 


molt ſtrictly to be fultill'd, becauſe the other 
Party building on our word has adjuſted his 
Affairs accordingly. So, though there now and 
then happens an Inſtance of a vain Prodigal, 
(who ſhould have been put under Government 


for a Fool or a Madman, ) that ruins himſelf 


by profuſe and inconſiderate Engagements, 
his ought to be no Reaſon why we ſhould af. 
firm all Verbal Obligations to be Invalid, and 
baniſh them from the uſe of Human Life: 
As we don't condemn Saretiſbip in General, 
though many have ſuffer'd fo ſeverely by it. 
Upon the whole ſince an expreſs Promiſe paſſes 
into a Debt, Men ought to be very Cautious of 
engaging for more than they are able to com- 
pals. And 'tis not Modeſty, but a vicious 
Weakneſs in any Perſon to be ſo eaſie and ten- 
der, that he dares not deny the molt Impudent 
and unreaſonable Petitioner ( x ). 

XI. What Connanas alledges more in defence 
of his Opinion, may be folv'd with little Dif- 
ficulty. He ſays, tis fit that ſome things 
* ſhould be left to every Man's Honeſty and 
free Bounty, and that ſhould not be reduced 
to the Rigour and Neceſſity of ſtri&t Obliga- 
tion. That the ſtudy of Integrity and Con- 
* ſtancy would improve amongſt Mankind, 
* were there but a Field left for thoſe Vertues 
to exert and exerciſe themſelves in; which is 
* hardly poſſible, if Men are compell'd to ob- 
* ſerve all the Promiſes they make. But that 
' otherwiſe, it was a great and glorious thing 
to perform, what by words or other Signs 
* you ſhew'd your Intention of doing; and fo 


much the more glorious, the leſs it ſeem d 
*conſtrain'd. Bur indeed, there is {till left 
{cope enough for Liberality, though you give 
a Man a Right of demanding ſomewhat from 
you, which at firſt you might have ſecurely 
denied him. 

And ſince there mult needs paſs ſuch a migh- 
ty number of Promiſes amongſt Men, whullt 
they continually want the nce of each 
other, it is more for the Interelt of Human 
Affairs, that there ſhould be leſs Glory in the 
Act of keeping Faith, than that fo many Per- 
ſons ſhould be deluded by other Mens Incon- 
ſtancy and Irreſolution. The Law of Nature 
commands us to lend to another, ſo far as we 
can do it without any conſiderable Prejudice to 
our ſelves. But the Obligation is rendred 
more ſtrict and binding, if by our own free of- 
fer we reduce this general and unlimited In- 
junction of Nature, to a particular Engage- 
ment, and aſſure the Party that he may expect, 
for certain, it ſhall be fulfill'd. So that this 
Argument is plainly falſe, F bad not promis a, 
it had been never the leſs the Duty of a juſt and 
good Alan, to relieve the Indigence of others , 
therefore it is laudable to ſtand to Promiſes, not 
becauſe we have bound our ſelves by gruing our 
word, hut becauſe the Party is in real want of our 
Succour. 

He is willing to grant thus much, that if a 
Man by breaking his Promiſe, has caus'd the 
other Party to ſuffer Damage; (who for In- 
ſtance, might depend perhaps on his word, and 
ſo neglect to provide for his own Neceſſities;) 
that in this Caſe he ſhould be bound to make 
good the Loſs ſuſtain d. And from this Con- 
ceſſion we may as fairly infer, that Promiſes 
may be challeng'd, and that we ſtand obliged 
to perform them, leaſt we prejudice the Per- 
ſons to whom they were directed. But it is very 
dangerous to draw thence ſuch Conſequences 
as theſe ; That when you would not be in à worſe 
Condition ſhould 7 break my Promiſe , then you 
was before I made it, V have liberty 
of revoking it; ſuppoſong that nothing has yet 
been donc 7 5 it 15 
more againſt Nature for you to require me 0 
make = this Engagement again ft my Will for 
your Gain and Benefit ; than it would be for me 
zo recal it without your Detriment. For the 
Duty of Humaniiy is not fulfill'd by your not 
hurting another ; but you ought as far as you 
are able poſitively to advance his Good. 
Therefore when you have peculiarly engaged 

our ſelf to ſuch a kind Performance on his 
half, to repent of your Deſign only with 
this Conſideration, that it is not like to be the 
worſe for your Inconſtancy, looks as if it were 
a thing not worth a Man's Regard to improve 
the Condition of his Neighbour. The Caſe 
then is the ſame with theſe Verba Promiſes as 


| (a) See 1 Kings XX. 3, Ce. T 


concerning Phaness the Ætolian Am 


(1) id . 


hough Joſephus in his Antiquities otherwiſe i 
2 underſtood the Words in this Senſe, I give up my ſelf, and all I have in way of Homage and F 
«4a took them in a ſtricter Meaning, for the very Propriety and Þ off: 


the . Gretius ſaith, 
* but Bes- 


Pen. Add. Polyb. excerpt. Leg. 13. & Liv. 1.36. 


(b) Add. Fern. Vaſq. Controverſ. illuſtr. I. 1. c. 10. [. 20, Cc. 
. Terens. Andr. Ad. 4 Scen. f. v. 5, &c, Vid. Plutarch. in Brut. p. 966. O. Ed. Week. 


with 


— 
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Of the Conſent requir d in the 


Book III. 


with thoſe Pacrs which have receiv'd the far- 
ther Confirmation of ſome Deed between the 
parties; and no one will pretend that we may 
run from thoſe, when we ſee that our change 
of mind will not render the other Perſons 
Condition worſe, but only negatively , oz 
better. Belides, as Crotius well obſerves from 
this Opinion of Connanus, taken in fo groſs and 
general a manner as he expreſſes it, 'twill fol- 
low, that Articles of Agreement made be- 
tween the Princes and the People of different 
Nations, ſo long as nothing has yet been per- 
form'd on either fide, are Invalid (1); and 
eſpecially in ſuch Places where no particular 
forms of Leagues or Covenants have been re- 
ceiv'd into uſe. And were this true, a ge- 
neral Diffidence and Jealoufie, muſt reign a- 
mongſt Mankind, and no one muſt believe ano- 
ther any farther than he can ſee him. Which 
cloſe and immediate way of tranſacting, the 


(1) This ſhall be treated of in Book VIII. Ch. 8, 9. 


Condition and Circumſtances of many Men 
will not admit of; who may never the Je; 
have occaſion to ſettle Bulineſs with each 
other, 
The laſt Argument of Connanus taken from 
the Practice of the Romas Courts of Law 
which granted an Action only upon ſuch Pro. 
miſes as were confhirm'd by Srzpulation; is eaſil 
anſwer d by obſerving, that the Reaſon of thi; 
Caution in the Civil Law was not becauſe ſe. 
rious Promiſes do not bind by the meer Law 
of Nature; but that the Ceremony of theſe 
ſolemn Forms might put Men on conſiderin 
throughly, whether it was Expedient for them 
to enter into .a Promiſe which it would be 
impoſſible afterwards to revoke. As likewiſe, 
that the things promis'd might by this means 
be expreſs d more punQually and plainly, leaſt 
any Obſcurity in that reſpect might give Oc. 
caſion to future Cavils and Diſputes (a). 


(a) Fad. 1. 19. tit. 5. D. præſcript. verb. 


—ñ 2 


En 4. 


VI. 


Of the Conſent required in the making of Promiſes and Pacts. 


I. Olnce the regular Effect of Pats and Pro- 

8 miſes is to abridge and reſtrain our Li- 
berty, and to lay on us the Burthen of neceſſa- 
rily doing ſuch or ſuch a thing, which before 
we might have perform'd or omitted at our 
Pleaſure; there can be no. better Argument 
to hinder a Man from complaining of this 
Burthen, than to alledge, that he took it upon 
him by his own free Will and Conſent, when 
he had full Power to refuſe it (1). 

II. This Conſent is uſually declared by ex- 
preſs Signs, as by Speaking, Writing, Nodding, 
Gc. Let ſometimes without the Help of any 
ſuch Tokens it is ſufficiently gather'd from 
the Nature and Circumſtance 4 the Buſineſs 
(2). And it is well known that Silence it 
ſelf in many Caſes, is interpreted for Conſent 
(4). But in all theſe Exceptions it is ſtrictly 
required, that the State and Condition of 
Affairs be ſuch as ſhall on every fide conſpire 
to ground the Preſumption; and that not fo 
much as one probable Conjecture appear to 
the contrary. For otherwiſe it would be ver 
hard Meaſure to put a Man under Obligation, 
upon any little Hint or Symptom of Agree- 
ment. And thus we fee wherein the proper 
Nature of a Tacite Pad? conſiſts ; that it hap- 
pens, when we expreſs not our Conſent by 
the Signs generally made uſe of in Human 
Commerce and Tranſactions; but leave it to 
be ſuppos d from the Buſineſs it ſelf, and from 
the Circumſtances that attend it. What we 
moſt commonly meet with of this kind 1s, 


that when ſome principal and leading Contra& 
has been entred upon by expreſs Agreement, 
ſome other Tacite Pact is included in it, or 
Hows from it, as we cannot but apprehend 
upon conſidering the Nature of the Affair. 
In the ſame manner, moſt Covenants leave 
ſome Shgbt Exceptions and Conditions to 
be ander/tood. But we mult have a care of 
ſtretching theſe Indulgences any farther than 
is well conſiſtent with the carrying on of Trade 
and Buſineſs in the World; leaſt they ſhould 
prove of ill Conſequence to the Validity of 
Contracts, by rendring them too ſlippery and 
uncertain. 

Of Tacite Pact, it may not be amiſs to 
offer theſe few Inſtances. A Stranger comes 
into a State where Foreigners are treated with 
great Civility, and he comes in a friendly 
manner here; though he does not expreſly 
{wear Fealty to the Government, yet he is 
ſuppos d by the very Act of his coming, ta- 
citely to have engaged, that according to his 
Rank and Condition, he will conform to every 
Law of the place; ſo ſoon as he ſhall under- 
{tand that ſuch a Law was deſign'd to reach 
all manner of Perſons who ſhould abide in 
thoſe Territories. And on the other fide, the 
Government tacitely engages, to grant him 
Security and Protection, and the Benefits of 
publick Juſtice. 

A Man 1s abroad at a diſtance from his Fa- 
mily and his Concerns, in the mean time 2 
Neighbour without particular Orders, tranſ- 


(1) This is very lively exprefs'd in Prov. VI. 2, 2. and Promiſes are call'd a Bond in Numb. XXX. 5. 
(2) Laben ait convenire poſſe vel re, vel per Epiſtolam, vel per nuncium ; inter abſentes quoq; [ poſſe]: ſed etiam tacit? 


conſenſu con venire intellig:tur. D. I. 2. tit. 14 de PaBis, 
Iphigen, in Aulid, v. 1142. vid. D. I. 30. tit. 17. 


(a) Thus to be Silent is to own your Crime, Eur pid. 


acts 


wy 


. 
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acts ſome Buſineſs for him; here again we 
muſt ſuppoſe a Tacite Pact, by Virtue of which 
the one having lent his free Aſſiſtance and 
Service, the other is bound to requite che 
Pains and to refund the Charge. In as much 
as it may be fairly preſum'd, that had the ab- 
ſent Party known how Affairs ſtood, he would 
readily have conſented to the whole Manage- 
ment. 

A Gueſt fits down to a Table at a publick 
Houfe; and though he has not exchang'd a 
word with the Holt about the Price of his 
Dinner, yet by the bare Act of fitting down 
to eat, he is ſuppos'd to conſent to the Pay- 
ment of his Scot ; fince all know that this 
js not a Place where Men are treated for no- 
thing. 

In like manner, the Obligation between a 
Guardian and his Hard, has its Riſe from a 
Tacite Contract (a). 

As for thoſe T acite Pacts which we obſery'd 
to flow from Principal Contracts, and which 
we may call Acceſſory, theſe Examples will 
ſhew the Nature and the Manner of them. 
A Man that bargains with another to have 
free /ngreſs to a Place, is ſuppos'd at the ſame 
time to obtain Liberty of Regreſs from it, 
though this be not expreſly mentioned, becauſe 
otherwiſe the former Agreement would be to no 
purpole. A Prince or Magiſtrate, who by Co- 
venant gives leave to Strangers to frequent 
his Markets; 1s ſuppos'd to conſent likewiſe, 
that they ſhall carry home the Goods they 
5 there. As on the contrary, it would 

moſt ridiculous Madneſs ſor me; ſuppoſing 
I have ſold a Field to another, to deny him 
the Liberty of poſſeſſing it here, and to deſire 
he would tranſlate it to another place. In the 
lame manner, he who lets out a Chamber to 
hire, 1s ſuppos'd to conſent withal, that the 
Lodger ſhall make uſe of ſuch other parts of 
the Houle, as he cannot be without; as of 
the Doors, Entries and the like; at leaſt ſo 


far as to have free Acceſs to his Apartment, 


and free Paſſage from it. 


Inſtances of Tacite Exceptions and Condi- 
tions are ſo frequent, that tis not neceſſary to 
ſet down pe | in particular. But we muſt ob- 
ſerve this of them in general, that they were 
ever to be interpreted with the greateſt Strict- 
neſs and Severity of Judgment ; and that they 
will hold good no farther than it appears from 
very ſure Grounds and Preſumptions, that they 


— — 


were conſented to by the Parties whom they 
concern (9. For otherwiſe, it would be eaſy 
to thruſt a troubleſom Obligation upon a Man 
againſt his Will. And were too great a Li- 
cence given to theſe ſecret and ini, Re- 
ſerves, there 1s ſcarce any Covenant, which 
might not be either annull'd or evaded (c). 
IIT. To make a Man capable of giving a 
ſerious and firm Conſent, tis above all things 
neceſſary, that he be maſter of his Reaſon ; ſo 
far as to underſtand the buſineſs in hand, to 
know whether it be convenient for him, a 
whether he have Strength and Ability to per- 
form it; and when he has well conſider'd theſe 
Points, to be able to expreſs his Agreement 
by ſufficient Indications. Hence 1t follows, 
that the Promiſes of Infants, of Mad-men, and 
of Ideots, are utterly invalid (1). But as to 
the Caſe of Madneſs, it is particularly to be 
obſerv'd, that this does not render a Man's 
Actions null and void in moral Eſteem, any 
longer than during the actual Continuance of 
it. But ſo long as he enjoys lucid Intervals 
of Sence, there's nothing hinders why he 
ſhould not be able effefnaly to oblige himſelt 
for ſuch time as the Diſtemper allows him the 
uſe of his Reaſon. Yet the Fit returning 
ſuſpends his Power of contracting or of per- 
forming any Buſineſs, till he again recover 
the Government of himſelf and of his Actions. 
Therefore the Common Maxim in Civil Law, 
that Madneſs coming upon a Man deſtroys not 
any Buſineſs which he had before duly perform'd, 
is to be underſtood of ſuch Affairs or Concerns 
as can be compleated and di ſpatch d at once. Of 
this kind is a Will or Teflament (I, which being 
once rightly made ſtands good; unleſs it be 
— by a ſufficient Declaration to the con- 
trary; ſuch as a diſtracted Perſon cannot give. 
But in caſe a Man lies under ſuch an Obligation 
as 15 to be fulfill'd by diſtant Acts, all requiring 
the uſe of Reaſon, it is plain that if he fall 
into Diſtraction, the Duty is thereby ſuſpended. 
Thus if a Perſon bargain with me to work at 
my Affairs for a certain time; if he happen 
to be ſciz'd with a Phrenzy, the Obligation 
expires, in as much as he is now incapable of 


making it good. Although indeed, 1n hopes 


that a Perſon in this Condition may recover 
his Health, we uſually ſuppoſe him ftill to 
have inherent in him all va former Obliga- 
tions, Powers and Rights, the Charge of exer- 
cifing which is for a time committed to others. 


(a) Aud. Grot. 1. 3. c. 24. See what we ſhall ſay hereafter in B. 4. c. 4. f 15. (b) A. L 22. P. de Probation. & 


Præſumptionib. leg. 24. 


(c) The Roman Lawyers give this Inſtance of a Tacite Pact, in L. 2. I. 14. D. de Pactis, 


leg.2. If I reſtore to my Debtor his Bond or Caution, it ſhould ſeem there is a tacite Agreement between us, that 
I demand not the Loan. Yer here according to the Simplicity of Natural Law, there appears to be no Occaſion 
of Introducing a Tacite Patt, ſince it is much plainer to ſay, that by the returning back the Caution the Debt is 


ſuppos'd ro be forgiven, and conſequently no Room left for an Action upon it. Bur that the Civil Law choſe this 


round-about way of proceeding, was the Effect of Caution, leaſt an Obligation really contrated ſhould ſeem to 


be Cancell'd by bare Conſent. 


And thus too in the Caſe propos'd, 1. 51. Princ. D. locati, it was hardly Neceffary to affert that it was ſilently a- 


greed, the Owner ſhould not be at the trouble of Tilling the Field, tho' he ler it at a 


ter Rent. Since without 


any ſuch feign d Agreement, it is more Natural to affirm, that the Conditions on which this kind of Contract was 
founded, cannot be extended ſo far as to benefir the Hirer who is indeed worthy of no manner of Favour, in as 
much as he hath negleQed to Culrivare his Land, according to Bargain. Vid. D. I. 17. tit. 1. Mandati, wel contra, 


. 6. ſ. 2.1. 19. tit. 2. Locati, condu#i, leg. 13. in fine, & 14. Cod. l. 2. tit. 3. De Pais, le 
I. 3. tit. 29. De innt;1ib, Stipulationib. . 8. & 16, (2) Via. Inflit. I. 2. t. 12. . 1. & Cod, 
| E e 


2. (1) Via. Iuſtitut. 
I 6. t. 22. Ce. 
But 
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But if the Madneſs be judg'd Incurable, the Aſſemble, and they reſolve when they cannot 0 
Perſon is in all Legal and Moral Conſideration miſtake (bl. at 
to be accounted Dead (a). It is true indeed, that Faults committed in * 
IV. Farther, ſince the uſe of Reaſon is ex- Drunkenneſs, are not on that account excuſa- U 
ceedingly hindred, and ſometimes entirely op- ble (c). Becauſe, though a Perſon whilſt the 18 
preſs d by Drunkenneſs, it is a uſual Queſtion, fit is on him knows not, perhaps, what he ir 
whether a Perſon under that Diſorder, can does, yet in as much as he voluntarily applied of 
bind himſelf by any Covenant or Promiſe. himſelf to the uſe of ſuch things as he knew b 
Which we think ought to be decided in the would caſt a Cloud on his Underſtanding, he * 
Negative, in caſe the Intemperance were ſo is ſuppoſed to have yielded Conſent to all the ” 
great, as entirely to drown and overwhelm Effects of that Diſorder. Yet it will not to]. 2 
the Inderſtanding. For it can by no means low from this Confideration , that the Pro- 21 
be eſteem'd a real and deliberate Conſent, if a miſes of Drunken Men are Obligatory ; be- 4 
Man ſhould with never ſo much Eagerneſs of cauſe there is great difference between com- g 
Inclination, run into an Engagement, and ex- mitting a Crime, and contracting an Obliga. i 
preſs his Agreement by Signs which would at tion. For ſince there lies an ablolute Prohi- it 
other times be Valid, whilſt his Mind lies as bition againſt all Sin, therefore Men are to of 
it were under a ſtupifying Charm, and he is avoid all Occaſions that may probably draw 1 
be witch d out of his Reaſon. It would indeed them into a Violation of their Duty. And v 
be highly Impudent for a Perſon to challenge how many Enormities Drunkenneſs betrays a n 


the Obſervance of ſuch a Promiſe, eſpecially 
if it could not be perform'd without conſider- 
able Burthen or Trouble. And if it farther 
appear, that he purpoſely took advantage of 
the other Man's Weakneſs, and cunningly 
drew him into an Engagement under that 
Diſtemper of his Brain, he ſtands liable to be 
puniſh'd as an arrant Cheat. But when a Man 
after the drunken Fit is over, ſhall upon * 
put in mind of his Promiſe acknowledge an 

confirm it; it ſhall then be Obhgatory, yet not 
by Virtue of what paſs'd when he was drunk, 
but of what he ſince did when he was ſober. 
Yet the Merriment of a chearful Cup, which 
rather revives the Spirits, than ſtupifies the 


Reaſon, is no hindrance to the contracting of 


juſt Obligations; eſpecially if they be after. 
wards fene w'd at more ſober Seaſons. To 
this purpoſe, the account which Tacitus gives 
us of the old Germans 1s very remarkable. 
"Ts at their Entertamments, ſays he, that they 
commonly make up Differences , contraf? Ali. 
ances, chuſe Princes, and in fine diſpatch mo 
. affairs of Peace and War. T hey think no time 
fo proper as this, becauſe the generous heat of the 


Liqucur, as it opens their Hearts, and takes off 


all Diſguiſe from their T houghts, ſo it inſpires 
them with brave Reſolutions and haray Attempts. 


Man to, is obvious to the meaneſt Apprehenſi- 
on. An Action then in it ſelf linful, can by 
no means loſe that Character by proceedin 

from another Sin which led and diſpoſed a 
Man to it. But on the other hand, ſince it is 
left to our free Pleaſure, whether we will con- 
tract new Obligations or no; we are not (as 
in the other Cale) bound to avoid all Occaſions 
which may render our Conſent imperfect and 
invalid. As we are not bound to decline Sleep. 
ing, out of a fear that others ſhould interpret 
our Nodding or Winking for a token of Agree. 
ment to ſomewhat which they propoſed (4). 
Therefore if Drunkenneſs had no other ill 
Effect, but that it made a Man ſeem to give 
ſome Indications, which at another time 
would imply Conſent; it would not on this 
bare Account be eſteem'd unlawful. And fince 
a Man cannot contract an Obligation by Pro- 
miſe or Pact, without agreeing to it, and at 
the ſame time underſtanding the Buſineſs; we 
cannot infer his Conſent to ſuch an Engagement 
from his firſt conſenting to make ule of a thing, 
which would probably hinder the Exerciſe of 
his Reaſon. Eſpecially if we conſider, that 
Men ſeldom drink meerly for the ſake of ſtu- 
pifying their Brain, but their general deſign 
is to comfort and chear up their Spirits; and 


They are Strangers to Craft and Diſſumulation, the former effect ſteals upon them almoſt in- 
and the Liberty of the Table gets out all they ſenſibly, whilſt they unwarily proſecute the 
know, and all they deſign. But the ſettling latter. To make the difference appear more 
und finiſhing of Buſmeſ's rs left to the next Day, manifeſtly, we may add, that ſince the pro- 
when their Minds are chſed and their Judgments perty of a Crime or Offence is to bring ſome 
grown cool. T hus they make the right uſe of Evil upon ſome Man, and of a Promiſe to bring 
each Time; they conſult whilſt they cannot him ſome Good, which before was not his due, 


(a) Vid. I. 1. T. 6. D. de his qui ſui vel. al. jur. ſunt. 1. 8. t. 18. D. de Offic. Pre/id. I. 2. DO. de Procuratoribus, I. 5.1. 2. 
D. ad. I Au., (b) The like is reported of the Perſians by Heraedet. in Clio. I. 1 c. 133. Athenens, I. 4. c. 6. Curtius, 
I. 7 c. 4. Add Plutarch Sympos. Queſt. I. 7. c. 9, & 10. (c) Legiſlators have then thought fir to puniſh even Igno- 
rance, when the Perſon is the cauſe of his own Ignorance. And therefore a double Penalty is uſually enafted 
againſt drunken Offenders. For here the Exceſs, and conſequently the Ignorance, was of the Man's own procuring, 
it being in his power to avoid them. Arifor. Ethic, I. 1. c. 5. £ 10. Ir was one of Solon's Laws, that a Governouc 
taken in Drunkenneſs, ſhould be put to death; and Pittacus decreed, thar a Fault committed under this Diſordec 
ſhould have a rwofold Puniſhment. Laert. I. 1. in Putac. 


(d) To chis purpoſe, Sueton tells us a jeſting piece of Knavery in Caligula. He made an Auction of his ſuper- 1 
fluous Gladiators ; and as the Cryer was performing the Sale, a Gentleman of the Prætorian Dignity, happening to 
ſlecp upon one of the Benches, the Emperour commanded the Cryer to take notice of the worthy Chapman that C 
Nodded to the Price propoſed. And the Buſineſs was ſo managed, that the poor Gentleman had laid out Ninety on 


Thouſand Seſterces before he knew a Word of his Bargain. * 
| | 4 tin 
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and fince to be poſitively hurt or injured, is 
more odious in the eyes of common Juſtice, 
than barely not to acquire ſome Benefit, there 
is much more reaſon why Drunkenne ſs ſhould 
invalidate a Promiſe, than why it ſhould can- 
cel a Tranſgreſſion. As for a Man's being 
bound to pay for that uſeleſs load of Wine 
which he pours down after his Stomack is al- 
ready overcharg'd, and which he would re- 
fule were he in his Senſes; this Obligation 
ariſes from the Contract, made at the firſt ſit- 
ting down, by which he engaged himſelf to 
ive the Price of whatever he ſhould drink, 
though he drank 1t to no purpoſe. If during 
this Fit of fottiſh Extravagance, he be guilty 
of any miſchievous Frolicks, as throwing a- 
way the Liquor, deſtroying the Veſſels or the 
Windows and the like; he ſtands bound to 
make Satis faction by the general Law of e- 
paration for Damgges. 
V. How long Children continue under ſuch 
a Weakneſs of Reaſon as renders them incapa- 
ble of contracting Obligations, we cannot uni- 
verſally determine; in as much as ſome arri ve 
at a Maturity of Judgment ſooner than others. 
Therefore in ſettling this Point, Regard is to 
be had to the daily Actions and Proceedings 
of the Perſons, from whence the beſt Con- 
jectures are to be made about their underſtand- 
ing; or commonly we have recourſe to the 
politive Laws of the Country; all States al- 
moſt having fix'd this Period by their particu- 
lac Conſtitutions, and ſooner or later, accord- 
ing as they found their People to be naturall 
more brisk and apprehenſive, or more ſluggi 
and heavy. Amongſt the Jeu, a young Man 
might oblige himſelf by Promiſe after thar- 
teen years of Age, and a young Woman after 
twelve. But becauſe Perſons of tender Age, 
though they may ſometimes tolerably una 
/tand Bulineſs, yet for the moſt part act with 


too much Vehemence and Raſhneſs, are too 


free aud eaſie in their Promiſes, eager and 
over. confident in their Hopes, proud of being 
thought Generous and Liberal, Ambitious 
and haſty in contracting Friendſhips, and not 
furniſh's with prudent Caution and Diffi- 
dence; it has been wiſely order d in moſt Com- 
monwealths, that in contracting all Obliga- 
tions, they ſhall be ſway'd by the Authority 
of graver Heads; till ſuch time as their Raſh- 
neſs and Heat of Youth ſhall appear to be in 
a good meaſure abated. Hence in ſome Places, 
whatever they do in their own Names, during 
their Minority, is declar'd Null and Void; 
in others, if they have been cozen'd or over- 
reach'd, they are allow'd to recover full Satis- 
faction (a). The Law of Nature it felt plainly 
directs, that theſe Proviſions ſhould be made 
by poſitive Conſtitutions. Eſpecially ſince he 
would juſtly forfeit the Character of his Ho- 
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neſty, who ſhould make his Advantage upon 
this eaſy Age, and enrich himſelf at the Coſt 
of thoſe, who for want of Judgment and Ex- 
perience, either could not foreſee, or do not 
rightly apprehend the Loſs (5). The fame 
Law of Nature enjoins, that when any Sta- 
tutes or Cuſtoms of this kind have been eſtab- 
liſh'd in a Commonwealth, they ſhall be ſtrict- 
ly obſerv d; not only by the Sub jects amongſt 
themſelves, but in all «tr Tranſactions with 
Foreigners. Not ſo much (as Crotius ſays in 
B. 2. c. 11. f. .) becauſe he who enters into 
Conttact in any Place, is during that Affair, 
bound by the Laws of the Country as 2 kind 
of Temporary Subject; as becauſe no State 
will admit of an Action in its Courts of Juſtice, 
upon a Buſineſs not conformable to its Conſti- 
tutions, unleſs it has particularly declared, 
that in judging the Cauſes of Strangers, the 
bare Law of Nature ſhall be followed. The 
{ame is to be ſaid of Contracts made by Letter, 
between the Subjects of different States, when 
upon default, either of them ſues the other in 
the Courts of his own Country. For though 
here the injured Party may not have made 
himſelf, ſo much as for a time, a Subject of the 
other Commonwealth; yet if he deſires Re- 
dreſs by its Aſſiſtance, he muſt ſubmit his Caſe 
to the ſtanding Laws. Or ſuppoſing two Sub- 
jects of the lame Nation ſhould enter into 2 
Pact or Promiſe, in ſome place which acknow- 
ledges no Sovereign, as on the wide Ocean, 
or in ſome Deſart Z/land, they muſt never the 
leſs have recourſe to the Laws of their Coun- 
try, if they would obtain a full and perfect 
Right to what they bargain'd for; or an Action 
to Bold good in Court upon Failure on either 
ſide. How the Caſe ſtands with Reference to 


the Acts of thoſe Perſons who are placed abaye. 


the Power of Civil Laws, it will be our Buſi- 
neſs elſewhere to enquire. 

VI. Another thing which invalidates Con- 
ſent, and by Conſequence the Promiſes or Pacts 
that are built upon it, is Error or Miſtake 
(1); through which it comes to paſs, that the 
Underſtanding is cheated in its Object, and the 
Will in its Choice and Approbation. We 
ought here carefully to diſtinguiſh, whether 
the Caſe relate to a Promiſe or to a Part. As 
for Promiſes we may lay down this for a cer- 
tain Rule, that if a Promiſe be grounded upon 
Belief and Preſumption of ſome Fact ( 2) 
which really never was, or when in making 
an Engagement, of this kind I ſuppoſed fuch 
an Action, or ſuch a Quality, without regard 
to which I ſhould never have given my Con- 
ſent; in this Caſe my Promiſe 1s naturally 
Null and Void; provided it appear evident 
from the Nature and Circumltances of the Buli- 
neſs, that I agreed to the Propoſal purely on 
account of that Fact, or of that Quality, which 


(a) Vid. I. 11. f. 3. Cc. I. 24. . 1.1. 44. D. de Minoribus, (b) The Attick Law in this Ref 


pe& put Women in the 


Caſe with Minors; not allowing them to Bargain for any thing beyond a Buſhel of Barley, Ju + yrowns dw, 
on account of rhe Weaknefs of their Judgment. Dion Chryſoſt. Orat. 75. Iſeus. Orat. 9. (1) Demens eft, qui fidem 
preftar Errori, Senec. de Benefic. I. 4. c. 36. (2) The Lawyers diſtinguiſh betwixt Error of Fat, and Error of Poſi- 


ave Law, and upon this Diſtin&, found ſeveral of hy Determin. See Dawmar, of Civil Laws, 1 Part, B. t. 1 I K bo 
Ali 2 | mY 
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I took for granted. Becauſe, here I did not 
promiſe abſolutely, but upon Preſumption of a 
neceflary Condition; which Condition — 
whatever was built upon it, muſt conſequently 
come io nothing (4). Thus, for Inſtance, ſup- 
poſe I have been intorm'd that you have done 
me a Kindneſs in promoting and 1 
my Affairs, and upon this ſcore I have promis 
you a Gratification; you will not ſay I am bound 
to ſtand to my Word, when I find the Intelli- 
gence was abſolutely falſe. By the ſame Rule 
we may decide the Caſe propoſed by Cicero 1n 
his firſt Book De Oratore, c. 38. A falſe re- 
© port was brought home of the Death of acer- 
©tain Souldier, abroad in the Wars. His 
© Father believing the Story, alter'd his il 
ein favour of another Heir, and afterwards 
died. The Souldier at laſt —_— ſafe, 
© ſues the Poſſeſſor of his Inheritance (6). Ir 
was here urged for the Plaintiff, that the Ci- 
vil Lau declares ſuch Wills of a Father to be 
Null (1), in which the Son is neither made 
Heir, nor yet particularly, and by Name, diſ- 
inherited ; neither of which was done in the 
Will now under Conſideration. But to this 
the Defendant might have return d, that the 
Law cited on the other fide, plainly ſuppoſed 
that the Father knew his Son to be I 
which here he knew not, but imagin'd the 
quite contrary, Therefore it might perhaps 
have been a more clear and eaſie way of aſſert- 
ing the Souldier's Title, to proceed only u 
the Law of Nature, and to alledge, that the 
Father's Will was grounded upon Suppoſition 
of his Son's Death, which proving 5 ſe, the 
Will became Void and Ineffectual; ſince it ap- 
pears that his belief of that Report was the 
fole Reaſon of his altering his Meaſures. 
And hence too it is eaſie toanſwer thatover nice 
Queſtion of Sir 7 bomas Browne in his Relzgro 
Medici; whether it was lawful for the Perſon 
wwhom Lazarus had made his Heir to poſſeſs the 
Goods; or whether the Owner upon his veing 
reſtored to Life, had not a Right to challenge 
them again. Where the latter muſt without 
doubt be affirm'd. For the reaſon why the 
Goods of the Deceas'd paſs away to others is, 
becauſe they themſelves are taken out of the 
World, and conſequently have no farther need 
of theſe Poſſeſſions. Hence in many places, 
ſome part of the Goods are ſer aſide to be given 
to the Poor, or to the Church for the Benefit 
of the Soul of the Deceas d. And in the Pagan 
Superſticion, it is uſual to bury or burn ſome 
of the Goods with the dead Body, for the ſer- 
vice of another Life. | 

But in caſe the Promiſer was negligent in 
ſearching into, and examining the Condition, 
upon which he built his Conſent; he ſhall be 
bound to repair any Damage, that is ſuſtain'd 
by the other Party, upon account of his idle 
Engagement. 


If the Promiſe was not grounded upon the 
preſence or abſence of ſuch a Quality, as a ne. 
ceſſary Condition, then though the Promiſer 


was miſtaken in that Point, yet his Obligation 


ſhall ſtand good. If the Promiſe were but in 
part occation'd by an Error, it may as io the 
reſt of it remain valid; unlefs one part were 
included by way of Condition in another; or 
unleſs the Parts cannot ſeparately be per- 
form'd; for then an Error 1a part deſtroys 
the whole. 

VII. As for Miſtakes in Pads, it ſeems ne. 
ceſſary to diſtinguiſh whether the Per ſen was 
through Error, drawn into the Bargain, or 
whether there proves to be an Error, as to 
the Thing or Subject for which he bargain'd. 
In the former Caſe we ſhould again enquire, 
whether any Step is made towards Perform. 
ance or not. If I am prevail'd with to entet 
into a Pact or Contract upon Miſtake, and I 
find this Miſtake out, before any thing is done 
in order to the fulfilling of the Agreement, it 
is but Equitable, that I ſhould have liberty to 
retract (2); m— upon making the En. 
gagement, I plainly declared the Reaſon of my 
Proceedings. But if the Error be not diſcover d 
till the Pact is either wholly or in part per- 
form'd, then the Perſon — * lay under the 
Miſtake, cannot demand a Releaſement any 
farther than the other ſhall, upon a Principle 
of Humanity, be content to allow him. For 
Inſtance, A Man being at a diſtance from home, 
receives falſe Intelligence, that he has loſt all 
his Horſes. Upon this Information he enters 
into Contract for the purchaſe of new ones; 
but before the Money or the Horſes are de- 
liver'd, he finds himſelf to have been deceiv'd 
in the former News. Here we judge he is not 
bound to fulfil the Bargain, in as much the 
Seller very well knows, that the falſe account 
of his Misfortune at home, was the Reaſon of 
his Purchaſe. Yet he is in Equity obliged to 
make ſome Conſideration to the Seller; at leaſt 
to repay the Damage which he ſuſtains by lo- 
ſing the Bargain, But in Caſe the Money and 
Horſes were on both ſides deliver'd, though 
the Buyer ſhould now find that he has no occa- 
ſion for his Purchaſe, yet he cannot force the 
Seller to refund the Price, and to take back his 
Horſes, unleſs this Condition was expreſly 
mention'd in the Agreement. 

But when there happens to be a miſtake 2. 
bout the bing which is the Subject of the Con- 
tract, then the Buſineſs is Null,; not fo much 
upon account of the Miſtake, as becauſe the 
Laws and Terms of the Agreement are not 
really fulfill'd. In as much as in all Bargains 
the matter, about which they are concern d, 
and all the Qualities of it, good or bad, ought 
to be clearly underſtood, and without ſuch 2 
diſtin& Knowledge the Parties cannot be ſup- 
poſed to yie ld a full Conſent. And therefore 


(a) 15. D. de Juriſdid. (b) Aud. Faler. Man. I. 7. c. 7.1.1. (1) Vid. D. L. 28. T. 2. de Liberis & Poſthumis in- 
ſtituendic. &c. (2) Provided ( as our Author ſays in His Abridgment, of the Duty of a Man and Citizen) chat 


the other that makes the Contra receives by it no Damage, or that it be repair d to Him. 
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upon N of any Defect, the Perſon who 
was likelYto ſuffer may either draw back from 
the Engage ment, or may compel the other to 
ſupply what 1s wanting ; and likewiſe to make 
Satis faction for Damage, if occaſion'd by his 
Dece it or Default. And this, not only if the 
De fect be immediately found out, but if it ap- 
pear at ſome diſtance of Time. Which Period 
or Interval, when it is not fix d by the Civil 
Laws, 1s to be determin'd by the Arbitration 
of ſome honeſt Referee; that no Indulgence 
may be given, either to Fraud of the one Party 
in concealing, or to the ſupine Negligence of 
the other 1n examining the Buſineſs. And the 
larger ſpace of time is to be allow'd, if the De- 
fed were ſuch as did not appear to external 
view, or could not be diſcover'd but by Men 
of extraordinary Sagacity and Skill. 

As to that Common Maxim with the C7v7- 
liens, that an Error in the Efentals of a 
Pac, diſannuls the Agreement (a), but not 
an Error in the Accidentals or Circumſtances ; 
we are ſo to interpret it, as by the Z/ent:als 
to underſtand, not only what makes up the 
Phyſical Eſſence of the thing bargain d for, but 
likewiſe thoſe Qualities of it, to which the 
Contracter had an eſpecial Eye and Regard. 
For it — happens, that in a Bargain 
ſome Quality of the thing ſhall be chiefly 
elteem'd and valued, and the Suhlance or na- 
tural Conſtitution be only look'd on as a ne- 
ceſſary Adjunct or Vehicle (45). Thus m 
Contract will not only be void if I buy ſuc 
a particular Slave of a Merchant, and he ſends 
me a different Perſon ; but likewiſe if I bar- 
gain d with him for one skilful in the Art of 
Cookery, and the Man whom I receive proves 
utterly Ignorant of the Buſineſs, and incapable 
of ferving me in that Condition (c). 

VIII. Much more ought a Mi flate to render 
2 Promiſe or Pact Invalid, if it were occaſion d 
by the Fraud of one of the Parties, who by 
that means drew the other into the Engage- 
ment. What force or effect, the practice of 
Deceit in theſe Matters will bear, may be clear- 
ly ſtated by making theſe Enquiries ; firſt, as 
to the Author of the Knavery, whether he 
with whom we bargain'd, or a third Perſon. 
And in the next P ce, whether the Deceit 
was really the Cauſe of our Engagement, with- 
out which we had not ventur'd upon it, or whe- 
ther 1t was only accidental to the Buſineſs, 
which we had nevertheleſs undertaken, but 
were now cheated in the Thing and its Quali- 
ties, or the true price and value of them. If 
the Trick was put upon us by a third Man, the 


— 


Shade Akan whom we tranſact, not having been 
acceſſory to it, and the Thing for which we 
bargain'd proves without fault; in this Caſe 
the Agreement ſhall ſtand good ; but we may 
recover of the Knave whatever we loſe by his 
contrivance. If the Party himſelf with whom 
contract, by ſome Deceit draws me into the 
Buſineſs, I am then free from all Obligation 
to performance (4). If the Deceit were not 
Anteredent to the Contract, but happen'd in zz, 
with reference to the ching bargain d for, its 
Qualities Oc. the Agreement ſhall be fo far 
void, as that it ſhall be at the pleaſure of the 
ſuffering Party, either to reverſe the whole 
Buſineſs, or to require Satis faction for his 
Damage, A Matter not e//ential to the A- 
1 „ nor expreſly conſider d in it, 
all not prejudice its Validity; though per- 
haps one of the Parties might have a ſecret 
and ſly Reſpect to ſome ſuch thing in the very 
Act of driving the Bargain. Upon what Right 
a Man may proceed, in Caſe he be egregiouſly 
cheated, as to the Price of any thing contracted 
for, we ſhall hereafter examine and declare. 
IX. It comes now in Courſe, that we conſi- 
der the Point of FEAR, what Power it has in 
rendring Human Acts incapable of producing 
an Obligation. There are two Species of Fear, 
which eſpecially fall under this Enquiry. The 
former ariſes from ſome Vice or ill Diſpoſition 
in the Perſon with whom we tranſact, or elſe 
from his il] Will to us in particular ; whence 
we entertain a probable Suſpicion, that he will 
deceive us. The other denotes a vehement 
terrour of the Mind, caus'd by the threatning 
of ſome grievous Miſchief, unleſs we engage 
in the Promiſe or Pact deſired. As to the firſt 
ſort of Fear, this 1s evident beyond diſpute, 
that if I ſee a Man who makes it his common 


practice to cheat all the World, and reckons 


every piece of Knavery a piece of Wit; or if as 
to the preſent Buſineſs I find he has a manifeſt 
Deſign upon me; I ſhall be a ridiculous Fool, 
if by truſting to his Faith, Iexpole wy ſelf to 
his Fraud, and to his Scorn. For he that runs 
into a Snare with his Eyes open, falls not only 


without help, but without pity (e). But 


whether this Fear or Suſpicion of being de- 
ceiv'd, can render invalid a Pac already made, 
and can abſol ve the ſuſpecting Party from a 
neceſſity of Performance, will appear when we 
ſhall have confider'd the Opinion of Mr. 
Hobbes, on this Point. He then lays it down 
for a Rule, that à Covenant wherein neither of 
the Spy form preſently, but traf one ano- 
ther, in a State of Nature, becomes void, 2 

| ether 


(a) Vid. I. 57. P. de Oblig. & A. (b) Vid. I. 18. princ. D. de Contrah. emptione. Cicero (pro Ay: Roſcio, c. 10.) 


ſpeaking of a Slave who he C: ime claim'd by Fannizs and Roſcius ; what d to Fannixs ? (ſays he) 
g of a Sla was at the ſame time clai y Fannins oſci 22 ut 2 


his Body ; what to Roſcius, his Aﬀivity. Not his Face but his Skill was valuable. 


which Roſcivs 


him was worth double to that which Fanxius could challenge, Gr. (c) Add. I. g, 10, 11. 14. 41.f. 1.D. de Conrrat. 


craptione, (d) Vid. Diodor. Sic. I. 2. c. 28. 


e) Thus who would yield Credit to ſuch profligate W 


Promiſi lingua, eadem nunc nego ; 


retches as Plaurus deſcribes? 


Dicendi, non rem perdendi gratia hec nat eſt mibi; in Curcul. AR. 5. Scen. 3. verſ. 27, 28. 


Twas my Tongue ſaid it; and my Toogee ys it. habe pove D 5 
5. Scen. 2. ver, 68, * 17, 18, 


my own undoing. And again in Rudent: 


Nature never gave me a Voice to be the Inſtrument of 
E 
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either /ide there ariſe a juſt Fear (a). Which 
Allerton we cannot admit of, but under this 
Conltruction; that one Party after the Cove- 
nant is made has juſt reaſon to fear, that when 
he has perform'd the * on his ſide, 
the other Perſon will fly off. And by a juſt Rea- 
{on to fear, we mean ſuch as is grounded on 
plain Indications and Proofs. For 1t 1s high- 
ly Injurious to queſtion a Man's Fidelity with- 
out good Evidence, when we have experi- 
enc'd it in former Inſtances. And indeed Mr, 
Hobbes himlelt by a ſubjoyn d Note, brings his 
words to this qualified Senſe; unleſs (ſays he) 
there ariſe ſome new cauſe of Fear from ſome 
Fact, or other ſign of the Will, in one Party, 
tending to Non. performance, the Fear cannot be 
efteem'd jut For that which could not binder a 
Man fiom promiſing, ought not to be admitted 
as an hindrance of performing. That 1s, though 
before the entring into the Covenant, one of 
the Parties might entertain ſome Suſpicion, 
that the other would 1mpoſe upon him; * 
by the very Act of Covenanting with ſuch a 
Perſon, he as it were renounces this fear, and 
declares it inſufficient to hinder his believing 
and truſting him. And otherwiſe, no En- 
gagement could paſs between them. But at 
firit this ſeems to have been Hobbs's Judgment, 
that a Pact thus made would be void, though 
there ſhould no ſuch fear ariſe after the Con- 
cluſion of it. As appears both from his Work 
of a Hoay Politick, written in the French 
Tongue (1), where we do not meet with this 
Reſtriction ; and from the reaſon aſſigned by 
him in the Latin Treatiſe, for that Rule of 
his at preſent under our Examination. And 
the reaſon he gives for it is this, becauſe he 
that per forms fir N, betrays himſelf to the cove- 


reus Deſigns of the uther Party, upon account of 


the il Diſpoſition of mai Men, inciting them 70 
[ludy and advance their own Intere f by right or 
WI 55 But it 1s againſt Reaſon , that one 
ſhould perform now, whilſt it is improbable that 
the other will perform hereafter. Whence it is 
plain*, that he derives the Cauſe of this Suſpi- 
cCion, and Diffidence from the general Pravity 
of Mankind. And by this means mult the 
greateſt number of Mortals, be branded as 
Perſons unfit to deal with; and in general, 
all Faith and Truſt be baniſh'd from amongſt 
thoſe who are not ſubje& to a common Ruler 


juitify the Non-per formance of Contr 


or judge. For ſince we cannot be infallibly 


certain of any Man's Honeſty, and ſince the 
World is for the moſt part inclin'd to Wicked. 
neſs ; and farther, ſince in a State of Nature, 


every Man orders his Buſineſs according to his 


own Opinon, and if Juag of the Fuſineſs of hir 
own Fears, it will follow that a Suſpicion 
though Vain and Groundleſs, ſhall render 3 
Contract Invalid; and therefore that Pads are 
of no manner of uſe except under Civil Go. 
vernments. And it 1s an exceeding hard Cen. 
ſure, to think the Greateſt part of Men 6 
groſly vile and wicked, as that (ſetting aſide 
the Civil Power) the Fear of God, the Re. 
gard to Faith and Truſt, and the Force of 
ſound Reaſon ſhall have fo little Influence 
on their Minds. Whereas, on the contra 
there ſeems to be ſtampt on the Souls of all 
Men, in indelible Characters, a juſt Senſe 
of the Duty of keeping their Faith Sacred 
and Inviolable; an Argument for which 
Truth, we may draw this eaſy and natural 
Reflection, That we can find no Man who 
will openly profeſs Perfidiouſneſs, but every 
one who recedes from his Word or Bargain, 
pretends to have done 1t on very on and 
weighty Reaſons. A Commonwealth which 
breaks 1ts Faith with one of its Neighbouring 
States, immediately engages its Faith again, 
to procure the Alliance and Confederacy of 
another; and thus endeavours to avert the 
Danger it lay under from that Baſeneſs and 
Treachery, by the Help of the ſame Duty 
which before it violated. We ought there. 
fore to preſume, that every Man will do what 
is Juſt and Honeſt, till his contrary Practice 
forces us to change our Opinion (b). From 
all which we may venture to conclude,that this 
Diſtrufi of Men's Faith ariſing from the general 
Pravity of Human Nature, 15 not e 10 
s (c). 
Nay, ſhould we diſcover ſome particular 
Vices 1n a Perſon, this is not always a good 
Reaſon for us to recede from an Engagement 
made with him. For there are many Vices 
which have no ill Influence on the Duty of 
r Faith. Thus ſnppoſe a Man to be 
inclin'd to Luſt, Drunkenneſs, or Cruelty, 
thoſe ill Habits confider'd barely in them- 
ſelves, do not hinder. but that he may be a 
{tri Obſerver of his Word, and a conſtant 


Que hec factio eſt? non debes * non tu juratus es mihi? 


Leno. Juratus ſum, 


nunc jurabo fi quid voluptati eſt mihi. 


Turjurandum rei ſervande non perdende conditum eſt. 


What a ſtir's here? don't you owe it? did not you ſwear Payment | 
Pimp. Yes, I ſwore and Ile ſwear again, whenever it pleaſeth my fancy. Oaths were invented to preſerve 


Mens Goods and Eſtates, not to ruin them. 


The Character which Polybius in B. 6. p. 498. 4. Ed. Mech. Caſaub. gives of the Grecians is not much better. The 
publick Bankers of Greece ( ſays he) if you lend them only a ſingle Talent with ten Bonds, as many Seals, and 
twice as many Witneſſes, yet will never be prevail'd upon to be honeſt. 


(a) De Cive, C. 2. . 11. 
obſerves 


culous Folly. 


And much more plain from his expreſs Words in the 


is thus deliver'd. If a Covenant be made, &c. p. c. 68. (b) To diſtruſt every Body, 
(c) And therefore the Excuſe of the Mityleni ans for deſerting the Confederacy of the Athenian”, 


(1) This is a miſtake of our Author, for 'tis oy a Tranſlation into French, as Mr.Barbeyrac 


ngliſh Leviathan, where the ſame Doctrine 
fays Lucian, is a moſt ridi- 


was Vain and Groundleſs, as it is given by their Ambaſſadors in Thucydides, B. 3. C. 12. Edit. Oxon. Pag. 154- . 
When they had War, they for Fear courted us; and when they had Peace, we for Fear courted them. Thus our 
raith on both ſides was not preſerv d as is uſual by mutual good Will, but by mutual Diſtruſt ; ind they who could 


be firſt encouraged by Security were likely to be the firſt that ſhould break che Union. 


Per- 


wy 
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Performer of his Covenants. And farther ſtil], 
ſhould we find a Perſon addicted to ſuch Vices 
as do commonly prejudice Fidelity and Truſt; 
as if we oblerve in him a deſultory Lightneſs 
and Inconſtancy of Mind, an infatiable Deſire 
of Riches, or a violent Strain of Ambition; 
vet even theſe Qualities do not give us an 
abſolute Liberty of refuſing to make good our 
word, when we have paſs'd it on his Account. 
For in the firſt place, 1t may often happen that 
a Man out of a particular Inclination may 
practice 8 towards others, and yet 
may live —_ and juſtly with me. And then, 
(as has been lately obſerv'd) by my very Act 
of bargaining with a Perſon whoſe Diſpoſition 
I am acquainted with, I declare thoſe Vices 
which I know him Guilty of, to be inſuffi- 
cient to hinder me from truſting him, and ſo 
renounce all my Priviledge of making Ex- 
ception againſt his preſent Morals, after the 
Buſineſs is concluded between us. For other- 
wiſe nothing would have been firmly tranſ- 
ated, ſuppoſing one Party at firſt to have 
made ſuch a Reſer ve as ſhould when he pleas'd 
overthrow the whole Proceedings, Though 
indeed when J have been once deceiv'd by a 
Man, I ſhall act very imprudently if I engage 
in any Contract with him again, without re- 
quiring Particular Security. And the very 
Proverb will tell me, that if ſuch a Knave 
cheats me once tis / fault, but if he cheats 
me 2 ſecond time 'tis my own (a). Or even 
after the Pad7 is concluded: Suppoſe I find 
by evident Tokens, that he is contriving to 
play me a Trick, I ſhall be an egregious Fool 
if [ hetray my ſelf Voluntarily to his De- 
ſigns (6). 

Thus much we willingly allow, that in 
caſe a Man openly diſclaims all Religion, or 
if he entertain ſuch Opinions as amount to 
the ſame ; we ought to place no farther Truſt 
in his Pats or Promiſes, than as either his 
manifeſt Advantage, and Intereſt obliges him 
to ſtand to them; or as we can by force re- 
duce him if he fly off Such Perſons are 
thoſe profeſs'd Atheiſts, who either deny the 
Being or the Providence of God; and nearly 
related to them, are the Maintainers of the 


Mortality and Impunity of Human Souls. For 
tis impoſſible, but that Men of theſe Princt- 
ples ſhould meaſure all Right, and all Juſtice 
by their own Profit and Convenience. Into the 
ſame Herd we may pack all thoſe who practice 
{ome Villany or Vice for their ſet Trade and 
Employment; as Pirates, Thieves, Murtherers, 
Pimps,Conrteſans and other profligate W retches 
who take Perjury for a Trifle, and make a Jeſt 
of ſacred Obligations (c) 

And this we are farther ready to acknow- 
ledge, that altho' the Argument of Mr. Hobbes, 
which we have here endeavour'd to refute, 
does not perform the Service he intends it 
for; that is, does not take off the Validity 
of Patts in a Natural State; yet is in ſome 
meaſure capable of good uſe, in as much as 
we may draw from 1t the following Rules of 
Prudence. Never to depend much on a Cove- 
nant, but when we know that the Intereſt of 
the other Party is concern'd in the Perfor- 
mance of it, as well as our own; and that upon 
Default he 1s likely to ſuffer ſome greater Evil 
or Inconvenience, than he can incur by ſtand- 
ing to the Agreement. | 

That he who enters into a Contract with 
his Superior ſhould ſo order Matters, as that 
his Superior ſhall be oblig'd to be the firſt Per- 
former. For if the weaker Perſon diſcharge 
his Part firſt, the Effect will probably be, 
either that he ſhall be diſappointed and de- 
luded; or that he muſt depend entirely on the 
Favour and good Grace of the other, for what 
he expects in return (4). 

And laſtly, that he expoſes his Safety to 
manifeſt Danger, who by performing a Co- 
venant weakens himſelf, and ſtrengthens the 
other Party; upon hopes that in Requital, and 
according to the Agreement, he ſhall afterwards 
receive the like Aſſiſtance and Succour. For 
tis a piece of Folly to give a real and ſubſtan- 
tial Good, in Exchange for Words, Writings, 
or Seals, when we have nothing to oppoſe to 
the Charms of Ambition and Covetouſneſs, 
but the ill-grounded hopes of Honeſty and 
Fidelity (e). 

X. We are now to proceed to that other 
Species of Fear, ariſing from the Approach 


(a) Add. Senec. de Benef. I. + c. 27. Cic. de Invent. I. 1. c. 39. 


Pitch of Madneſs to rely on 
out in Homer, I. 3. Iliad. v. 105, 106. 


"AZ:]s d Hesse Binr zee pu n 
AuTos, 412 0 , ela. 9 ama. 


(b) Cicero de Invent. I. 1. c. 39. It's the higheſt 


eir Fidelity, whoſe Perſidiouſneſs you have often experienc'd. Hence Menclaus cries 


Bring Priam's ſelf to ſee the Contract made, 
For Priam's Sons are Faithleſs and Unſtaid. 


Add. Polyb. I. g. c. 1, 2. I. 10. c. 34. Cicero in Verr. He who hath proved falſe to his own Party is the common 
Enemy of Mankind. No wiſe Man ever truſted a Trayror. Lem pro Rabir. When a Man hath been once Per. 
jur d, he ought to be no more believ'd, tho' he ſwear by all Heaven together. Ada. Senec. de Benef. I. 4. c. 27. 

(c) Tacit, Au. 11. c. 19. The 2 ceas d to be diſhonourable by being praQtis'd againſt a . Renegaas 


(4d) Thus Socrates of Achaia, replie 


to the Demands of King Artaxerxes; the King deals mo 


unrealonably 


us; what he deſires to receive from us, he would have to be immediately deliver'd ; but what he is to give 
us in return, he expects we ſhould afterwards humbly ſue for. Diod. Sic. I. 14. c. 24. For the ſame Reaſon, facilio- 
fades ſperatur ex pari, we may truſt more ſafely to the Faith and Honeſty of an Equal, Nintil. Declam. 312. 

(e) Maurocen. Hiſt. Venet. J. 5. p. 193. Ed. Yen, I dare not venture to place the Security of our Affairs in a League 
For ſuch is the Nature of Confederacies, that they are frequently hindred, and interrupted by the various Events 
of things ; different Ends propos d, draw the Strength and Minds of the Allies different ways; and whilſt each 
State purſues its own private Intereſt, the common Good is diſregarded or betray d. Reinforcements and Supplies 
are neither ſent in equal Proportion, nor at the time agreed upon; hence ariſe Suſpicions, and Eſtrangement of 


ctions, from this open Quarrels, and from Quarrels utter 


ertions, and Violations of the main Contract, 


and thus at length, thoſe of the Confederates who are leaſt able to make Reſiſtance, become a Prey not only to 


their Enemies but to their Allies. 


Or 


23S be Conſent requir'd in the þ 
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or the Apprehenſion of ſome grievous Miſchief. 
And in ſtating this Point it is neceſſary, that 
we go back to furniſh our ſelves with ſome 
clear and fundamental Principles. And ſuch 
1s this undoubted and original Truth, that 
our Will naturally inclines to what it hoks upon 
as good, Now it appears no leſs Good, and 
Delirable to the Will, to avoid an imminent 
Evil, than to acquire an abſent Benefit; and 
towards the — of both theſe Ends, we 
employ the molt likely Means, although they 
be fuch as we ſhould not barely on their Ac- 
count chuſc or embrace. For we commonly 
make uſe of Methods in themſelves ungrateful 
and troubleſome for the eſcaping of a Danger, 
as for the acquiring of aPleaſure. Tho' indeed, 
the Hopes of compaſſing a Good does more 
ſweeten the Grievouſneſs of theſe Means or 
Methods, than the Care of preventing an 
Evil. For which Reaſon Ariſtotle (a) calls 
thoſe only mt (that is, partly voluntary, 
partly involuntary) Actions, which are un- 
dertaken for the ſake of declining ſome Miſ- 
chief which we are like to ſuffer; as in that 
trite Inſtance, of throwing Goods over- board 
in a Storm. Though as great Hardſhips as 
any of this kind, are undergone by the Wreſt- 
lers, and other Engagers in the publick Games, 
to prepare their Body for thoſe Exerciſes (6). 
What we would obſerve then is this, That 
although Actions perform'd upon Fear of a 
greater Evil, ought to be accounted Sponta- 
neous, and tho' the leſſer Evil, which in thoſe 
Caſes we chuſe, 1s as Things then ſtand, the 
real Object of our Deſire; yet all this is not 
ſufficient to found an Obligation in us towards 
another. For ſince every Oùlgation is directed 
towards ſome other Part to whom it is to 
be made good, andawho thereby obtains a Cor- 
reſpondent Right of compelling us to Perfor- 
mance ; to produce ſuch an Engagement, 'tis 
not enough that one Perſon has in him the 
due Grounds or Principles of an Obligation, 
but it is requiſite, that there be in ſome other 
Perſon Principles fit to create a Right. For 
we can have no Notion of an Oblzgartzon, unleſs 
a Right anſwer to 1t, or be conſequent upon it. 
As I can owe nothing, if there be no Perſon 
who can rightly demand any thing from me. 
Therefore ſuch Fear alone invalidates and de- 
ſtroys an Obligation, as is caus'd by ſome Vice 
or Imperfection in the other Party, renderin 

him incapable of acquiring a Tig (1) An 

ſuch a Defect is every znjurzous Action; which 
cannot be ſaid to produce a Rjght without a 
manifeſt Contradichon. For to pay what ano- 


ther has a Right to demand, is a Precept of 


the Law of Nature ; and ſhould an Injury 
( that is, a Deed or Fact directly contrary to 
that Law) be able to cauſe any ſuch Effect, the 
Law of Nature would lend Strength and Aſſi- 
{tance to 11s Enemy, and manifeſtly contribute 
to its own Deſtruction. We may as well ſay, 


that a Law which forbids Thieves, may at the 
ſame time reckon their Trade and Practice a. 
mongſt the honeſt ways of Gain. 

XI. But, before we apply theſe Remark; 
more cloſely to the Point, it is neceſſary that 
we make farther Enquiry, whether the Ay. 
thor of the Fear was the Party with whom 
we are engaged in Buſineſs, or ſome other 
Perſon. And then again, whether he had a juſt 
Power and Authority of preſenting ſuch a Fear 
to our Mind or not. For this is true beyond 
Diſpute, that in caſe I have taken an Obligation 
upon me through Fear of Miſchief, threatned 
by a third Perſon, neither at the Inſtigation, 
nor with the Confederacy of the Party, io 
whom the Engagement was made, I ſtand firm. 
ly bound to perform what I promis'd him. 
For there appears no Fault in him, which 
might render him incapable of acquiring a 


Right upon me; and on the contrary, he may 


juſtly challenge a Requital, in that he lent me 
his Aſſiſtance, in warding off the Danger I ap- 
prehended from another Quarter (2) Thus, 
if I hire a Guard of Souldiers to defend me 


againſt Robbers, I am no doubt oblig'd, ſtrig. 


ly to pay them the Price of their Service. And 
a Man who being reduc'd to a low Condition, 
procures by large Promiſes, the Help of others, 
and having by their Means eſcap'd the Danger, 
is afterwards backward in performing, con- 
tracts the double Guilt of Perfidiouſneſs, and 
of Ingratitude. 

A Promiſe is likewiſe Valid, if made to a 
third Perſon, through our Awe and Dread of 
a lawful Superior; who had a juſt Right of 
1 us, and of denouncing a Penalty 
upon Default (3). For here the Party to 
whom I make the Engagement is in no fault; 
and I can only blame my ſelf for being driven 
to a thing through Fear of Puniſhment, which 
I ought Voluntarily to have undertaken. 
Thus ſhould a King lend a Body of his Soul. 
diers for Guards to a Foreign Prince, and for 
the greater Security, command them to ſwear 
Obedience to the Stranger; they ſhall not after- 
wards fly from their new Obligation , upon 


r that they were brought to it by Fear; 


nce the Fear proceeded from him, who had 2 
Sovereign Right of laying this Injunction on 
them, and of forcing them by any Methods 


to their A In the ſame manner, ſhould 


we ſuppoſe that a Father might betroth his 
Daughter to a Man, quite againſt her Inclina- 
tion; in this Caſe, when ſhe, out of fear of her 
Father's Authority, has given her Faith to the 
leſs agreeable Spouſe, ſhe cannot afterwards 
diſappoint him. For there is no Fault in him, 
to prejudice his Right, accruing from that 
Promiſe ; and the Daughter ought freely to 
have — d her ag Pleaſure ; * 75 — 
not plead Compul/ton, when ſhe had no Right 
to reſiſt. Thus far then it is a Point of Mo- 
ment to conſider, who was the Author of 


(a) Et Hic. 1.5. ci. See what we have ſaid of theſe in B.1. c.4. ſ9. (b) vid. Epictet. Enchir. c.35. (1) JV. P. I. 50. 


cit. 18, De ai verſis regulis Juris, leg. 116. Vid. Ciceron. de Offic. I. 1. c. 10. 


(3) lid. leg. 3. f. 1. 


(2) Va. D. I. 4. tit. 2. leg. 9. f. 1. 
the 
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he Fear. But in other Cafes, the Rule of the of but that 7 2 
Roman Lawyers holds good, that it makes no in their 1 — hon (ch as 


difference from what Perſon the Fear proceeds ; No more is a Man bound to perform his pro- 
that is, when no one has a Tight of putting us miſe, who in a Caſe of this Nature, gives S- 
into ſuch a Fear; and when the Fear is actually curiiy for the Perſon in Diſtreſs; al though his 
the Cauſe, not the bare Occaſion only, of the Pro- own Fear is not the Cauſe of his entring into 
miſe or Pact, conſequent upon it (a). the Engagement. For fince Suretiſhip is a kind 
Thoſe Promiſes then, or Pats we take to of Inferior Contract, admitted to confirm and 
be Invalid, which a Man is compell'd to en- ſtrengthen the main Buſineſs ; it would be ab- 
gage in, by the unjult force of the Party, to ſurd (at leaſt with regard to Natural Law) to 
whom they are made. For ſince he who ex- attribute more Efficacy to the former than to 
torts any thing from another, by uſing unjuſt the latter; to make the Principal Debtor lefs 
Terrours, is by the Law of Nature bound to ſtrictly obliged, than he who comes into the 
reſtore it; and muſt conſequently make good Buſineſs purely for his Afliſtance (3). The 
what the other Perſon loſes by ſuch a forced Caſe is otherwiſe, if this third Party for the 
Bargain (1); the Neceſſity of Reparation in relief of the Sufferer, contract an Obligation, 
the Party who offer'd the Violence, takes off all in which he himſelf is the Principal, not the 
Obligation to payment in the Party who ſuffer d Surety, or the Acceſſory. For Inſtance, if a 
it; becauſe ſhould he offer to 4h, or to give Man out of Kindneſs and Pity, ſhould pro- 
what in the Agreement he promis d, he ought miſe ſome Reward to a Villain, upon Con- 
in common Juſtice, immediately to receive dition he will ſet a poor Wretch at Liberty, 
full Recompenſe, or full Reſtitution (2). And whom he has got ks his Power. For here 
would be a fooliſh and idle way of acting, the Contracter himſelf is not properly put un- 
when we are once got clear of the Danger, to der Fear, nor can he uſe thoſe Exceptions, 
pay voluntarily what we — x force, which might be made by the Perſon he de- 
and then to —_— Reparation of the Damage livers; in as much as he engages upon his 
(5). Eſpecially fince the other Party, when own Score, not in the name of the Other; 
he demands or accepts our Promiſe, does by and cannot be ſaid to build his Bargain on 2 
that very Act declare manifeſtly, that 'tis far primary Obligation; ſince indeed, none paſs'd 
from his A and Deſigns to make us any — what he freely ſet on Foot, and of which 
Satisfaction. ſides, how ridiculous would he took the whole Burthen on himſelf. And 
it be in you to reckon it a piece of Merit, he ought to eſteem it a thing well worth his 
when you forbear a Miſchief which the Laws Pains or Coſt, to have ſaved the Life of an in- 
forbid you to commit, to pretend that you do a nocent Man, and to have acquired the Glory 
Man a Amaneſs, by refraining from ſome no- of Beneficence, in ſo extraordinary a Degree. 
torious Villainy. And therefore Cicero (e) ut- But if a Perfon in this Captive Condition, 
terly denies himſelf to have been abliged to upon making Terms for his Liberty, ſhal} 
Antony, for not killing him at Zrunau/ium: leave Hoſtages to continue under the power of 
What Benefit, what Favour is it (ſays he) har the Villains, till ſuch time as he ſhall have 
you tui th Held your Hands from the foulgſt perform'd what he promiſed ; he is then in- 
Wickedneſs ? What Kindneſs can Thieves boa? deed bound to make good his Word; yet not 


(a) Vid.1. 4. t. 2. Leg. 14. f. 3. D. quod metus cauſs. Senec. I. IV. Controv. 26. The Queſtion is whether Force 
and Neceſſity render a Buſineſs Invalid, when they did not proceed from the Party contracting? What Influence, 
(will he ſay ) Can your Compulſion have on me when it was not I that compell'd you? The Puniſhment can- 
not be mine, unleſs the Fault were mine. But the other denies this way of arguing. The Laws, ſays he, as to 
* the preſent Caſe, doth nor proſecute him that offers the Violence, but aſſiſts and relieves him that ſuffers it; it 
* ſeeming unreaſonable, that a Man ſhould be bound by an Enga t thruſt upon him againſt his Will. 
* Whence the Nec proceeded , is a Point of no Weight in the Diſpute. That which renders the Contract 
* unjuſt, is the hard Fortune of the Sufferer, not the Perſon of the Doer. Idem. Controver/. I. 4. c. 8. If it be ſaid 
it was not I that applied the Force bur another ; the Anſwer is, that Man who makes his Advantage by Violence, 
offer d by ſome other Hand, is no leſs Guilty, than if he had been himſelf the actual Performer. ; 
.) Vid. Inftit. I. 4. t. 13. de Exceptionibus, I. 1. (2) This is a Term of Law by which is underſtood a Diſcharge 
which two Perſons Debtors to one another, give one another. Of this our Author will treat in B. 5. c. 11. 5 

Vid. D. I. 44. t. 4. De doli mali & metus Exceptione, Leg. 8. (b) Martial. L. XI. Epig. 59. 


Nuid ſi me tonſor cum ſtricta novaculs ſupra eſt, My Barber with his Razor on my Throat, 
Tunc how. 2 — roget ? * Asks me for Wealth and Freedom, and what not 
Promittam: nec enim rogat ille tempore tonſor, I promiſe all, whilſt Danger ties my Hands, 
Latra rogat ; res eft imperioſa ti mor. For not the Barber but the Rogue emands , 
Sed fuerit curva cum tuta novacula theca, But when fierce Razor to ſafe Sheath withdrew, 
Frangam tonſori crura manuſq; ſimul. I'd ſpoil his Dancing and his Fiddling too. 
(c) Philip. 2. (d) Horat. I. t. Epiſt. 16. : 

Non furtum feci nec fugi ſi mibi dicat Speak Slave your Merits, I ne'er fled nor Stole ; 
Seruus, habes pretium loris non ureris aio. You've 'ſcaped the Scourge, and ſtill your Hide 
Non hominem occidi ; non paſces in cruce Corvos keeps whole: 

I've done no Murther ; and you feed no Fowl. 
Id. de Arte P. | ; 
vitavi denique culpam, I merit Pardon, but I win no Praiſe. 


Non laudem merui. 


— I. 7. ſ. 3. D. de pactis. Seneca, I. 2. Controv. 13. To omit a Villainy will never paſs for a Benefit. Qin ili an. 


eclam. 330. To make an end of an Injury is by no means to begin a Kindneſs. (3) Vid. Affi. L 3. t. 21. 
De Fide j uſfor. Sect. 5. p by 
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by Virtue of his Contract with the Rogues, 
but of that whereby he ſtands engaged to the 
Friends whom he has left in his room. In 
Morocco, and other parts of Africt, the whole 
Body of Chrif7ian Slaves paſs their Faith for 
each particular Man of their Number, that he 
- ſhall not go off; and by means of this Securzzy, 
they are-allow'd to walk the City without 
their Chains; and in caſe one of them make 
their eſcape , the reſt are obliged to pay the 
Price he was valued at. Whether an Oath 
added to Promiſes of this kind, does more 
confirm and eſtabliſh their Force, we ſhall 
hereafter examine. 1 

It is a noted Saying of Tully in his third 
Book of Offices, c. 30. J, fog have agreed with 
Thieves to give them ſuch a Sum to ſave your 
Life, it is no Deceit to recede from your Pro- 
miſe, though you have given your Oath too for 
the Performance. For Robbers or Pirates are 
not in the number of any particular and lawful 
Enemies, but ſhould be look'd on as the common 
Adverſaries of Mankind; and therefore no true 
Faith or Oath can properly paſs between us and 
them. Which Aſſertion we thus far allow holds 
good, that a Promiſe made to ſuch Men through 
the Compulſion of Fear ſhall not be binding. 
But the reaſon on which Tully proceeds, is not 
ſatis factory to many Perſons ; eſpecially, if ex- 
tended to ſuch Pacr t or Promiſes, as we com- 
mence with the ſame Villains, without being 
brought to it by Violence. For though by 
the common Cuſtom of Nations, a Lawfu 
Enemy and a Robber are treated in a different 
Method (@), yet the latter cannot be ſaid 
immediately to loſe all Rights of Humanity; 
at leaſt, if be ſtill deal with ſome Perſons in 
a fair and peaceable Manner. For when he 
tranſacts with me, without influencing my 
Conſent by Fear, he bargains not as a Robber, 
bur like any other Man. Now a Robber 1s 
call'd a common Adverſary, becauſe he does not 
like other Enemies, offer War peculiarly to 
any Party, but practiſes hoſtile Force upon all, 
without Diſtinction, that fall into his hands. 
Upon which account, in order to quell, and 
to ſuppreſs him, there is no need of the For- 
malities of denouncing War, and liſting Soul- 
diers againſt him; but Nature Commiſſions 
every Man to proſecute him in a military way. 
But it may ſtill be affirm'd, that as by Tull 
own Confeſſion, a State of Hoſtility does not 
hinder us from being bound to obſerve Faith 
with an Enemy; ſo neither is this common 
Feftility of the Robber an Hindrance to our 
performing a Covenant made with him; eſpe- 
cially if, as we have all along ſuppos d, he 
lays aſide the Part of an Enemy, in the Act 
of Covenanting. 

Grotins forms another Objection to this 2 
poſe (1); Such as are notoriouſly Wicked 
* and are no part of any Civil Society, may if 


s the Allegation of Fear, on which the Action 


we regard the Law of Nature, be by an 
© Man puniſhd. (This Hypotbeſis we ſhal! 
© examine in another place.) Now they who 
* may be puniſh'd, and even with Death, may 
© likewiſe be diſpoil'd of their Goods, and 
* diſpolſeſs'd of their Rights. But, amongſt 
© their Rights, that which accrues to them 
© from our Promiſe is one; and therefore that 
© too may by way of Puniſhment be taken from 
them. But Grotius anſwers this Argument 
with great Eaſe. For he that Voluntarily 
bargains with a Thief, knowing him to be 
ſock, does by that very Act renounce all Ex. 
ception againſt his Perſon, which might other. 
wiſe render the Promiſe Invalid. Elſe the 
Buſineſs was Vain and Inſignificant, and no- 
thing really paſs d between them. Should 1 
be got out of my Road, and promiſe a Thief 
ſome Reward for ſetting me right again, there 
is no doubt to be made, but I ought freely i» 
pay it. And thus too the Roman Lawyers, 
rightly maintain (2), That whatſoever is 
* depolited with us by a Thief, ought to be 
© reftored to him, if the true Owner of it 
does not r. To which, they ſhould 
add this farthe- Condition, that the Man 
who receives the thing in Truſt, does not 
know the Fraud of the other. For in Caſe 
he is ſatisfy d, that the Perſon is a Villain, 
and that the Goods are ſtoln, I do not fee 
how he can take them in Charge, without 
bringing himſelf in as an Acceſſory to the 
Crime. 

XII. But many indeed there are, who main- 
tain that Part and Promiſes, though extorted 


y 


through Fear, have yet the Force and Power 
of Oblicing (3). Some urge the Authority of 


the Roman Law, which by giving full Reſtitu- 
tion, ſhould ſeem to ſuppoſe, that thoſe En. 

ments are in {tric Juſtice binding, but 
ought to be reliev'd and corrected in Courts of 
Equity. But tis eaſy to vindicate the Practice 
without drawing any ſuch Concluſion from it. 
For ſince the Parties are Members of a Civil 
State, the Court does not preſently take it for 
2 that one of them offer'd Violence to 
the other; and fince that Point may bear a 
Diſpute, it ſeems convenient, ſo long to keep 
up ſuch a Contract, and to ſuppoſe it good, till 
the Judge ſhall receive mani feſt Evidence, that 


was grounded, was really juſt and true. But 
it does not follow hence, that Contracts of this 
kind, or other Buſineſs which may be diſan- 
null d, by a peremptory Exception at Law, are 
in themſelves Firm and Obligatory; ſince the 
Formality of that way of Proceeding, though 
proper for Cuil Judicature, yet is not agree- 
able to the Simplicity of the Law of Nature; 
at leaſt, when the Caſe happens between Per- 


„ fons who do not acknowledge a Common 


Judge. | b 


— 


n 
— 


(2) Heliodor, Ethiep. 1. 1. c. 3. p. 56. When we make War upon Thieves, we do not finiſh it with the uſual 


(Ceremonies of Articles and 


Depnſiri vel contra, leg. 31, C. 1. (3 


Vid. Grot. 1.3. c.19. f. 2. n.2. 
See Montaigne s Eſſays, B. 3 c 1. 


1) See B. 3. c. 19. 3. (2) id D 1. 16. tit. 3 
Gro- 


wy 
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Crotius aſſerts (a), That a Man who 
© makes a Promiſe through fear, is therefore 
Naturally oblig'd to perform it, becauſe he 
« plainly g2ve his Conſent, and ſuch Conſent 
cas was full and abſolute, according to the 
© preſent poſture of Things (5); though he 
(had never pals'd his Conſent, had he been 
« (ecure from the Danger. But in Anſwer to 
this, 'tis ſufficient to repeat what we formerly 
obſerv'd, that ſince every Obligation ariſing 
from a Contract, ſuppoſes a Correſpondent 
Right in the other Party, it is not enough that 
Ihave in me the neceſſary Cauſes, and Princi- 
ples of an Obligation; but tis Requiſite, that 
che Perſon with whom I deal, be free from all 
ſach Defe&s as might hinder him from ob- 
taining a Right upon me. And therefore 
my having the Power to give a thing, does 
not preſently make another have a Power of 
receiving it. Since then an Obligation with- 
out a Right, anſwering to it, is of no uſe or 
purpoſe ; 1t cannot be 1magined, that my bare 
Conſent ſhould bind me to a Performance, 
which the Law of Nature forbids the other 
Perſon to receive at my Hands. And this 1s 
manifeſtly the preſent Caſe. For the ſame 
Law which prohibits the Application of Vio- 
lence and Terror, mult needs at the ſame time 
prohibit the Acquirement of any Right, or 
any Cain, by ſuch wicked means. What Gro- 
tins ſubjoins appears not altogether agreeable, 
© That if he to whom the Promiſe was made, 
© did obtain it of the other Party, by putting 
chim in a Fear, though never 7 ſlight, he 1s 
© oblig'd to releaſe the Promiſer if he defire it; 
© not becauſe the Engagement was Invalid, but 
©by reaſon of the Damage which he unjuſtly 
© occafion'd. Now if I can at my Pleaſure or 
© Delire be freed from my Obligation, I am al- 
ready actually quit of it. What need is there 
then of this round. about way of Application. 
Tou ought to releaſe me from my Obligation, if 
[ requeſt it? Is it not more Eaſy, and more 
Natural to ſay, Since you compel d me by force 
to make the Promiſe, 7 owe you nothing, and 'tis 
idle in you to demand that of me, which ſhould 7 
pay, your are oblig'd immediately to reſtore (c). 
XIII. The ſame Opinion is defended by 
Mr. Hobbes (d), tho' by different Arguments. 
He ſays, Covenants entred into by fear, are not 
therefore Invalid, becauſe they proceed from Fear; 
for then it would follow, that thoſe Covenants by 
which Men unite in Civil Life, and make Laws, 
muſt be Invalid ; for the fear of mutual Slaughter, 
:s the Cauſe of one Man's ſubmitting himſelf to 
the Government of another. [t — follow lite - 
wiſe, that a Man as [rrationally, who believes 


his Captive, bargaining with him for his Ranſom. 
Now in the firſt of theſe — — 2 
plain Ambiguity in the Term of Fear. For that 
Fear which engages Men to enter into Civil 
Societies, is of 2 quite different kind from that 
which we are now conſidering. The former 
1s a Caution againſt ſome Evil which may hap- 
pen Indefinitely ; I know not when, nor which 
way. The latter is a dreadful Apprehenſion 
of grievous Evil, juſt now coming upon me, 
and which I am not able to reſiſt. Therefore 
the Covenants which we make for the Procure- 
ment of mutual Aſſiſtance againſt a common. 
2 are entirely of another Nature, from 
thoſe by which we promiſe ſome Re ward, to 
free our ſelves from a Danger, which a Villain 
unjuſtly brings upon us. As to the latter 
Reaſon, we readily acknowledge, that a Rogue 
acts very zrrationally, when having firſt ex- 
torted a Promiſe by Force, he afterwards yields 
Credit to the Perſon, as if the whole Buſi- 
neſs had been honeltly and fairly tranſacted. 
For that Wickedneſs and Folly ſhould meet 
together, is no Contradiction (e). On the 
other ſide, we may venture to ſay, that 
he would not act very rationally, who being 
got ſaſe from a Miſchief, with which he was 
OY threatened, ſhould freely pay the 
Ruffian the Price of his Villany (F). 

He adds, tis untuerſally true, that Pact s ob. 
lige, ubenſoever a Good is receiu d and when the 
Att of promiſing, and the I bing promis d are both 
lawful. But it is lawful for me both to make a 
Promiſe for the reſcuing of my Life, and alſs 
to give what 7 will 4 own, even to a Robber. 
But indeed, what the Robber in this Caſe per- 
forms for the Traveller, in forbearing to take 
away his Life unjuſtly, cannot be call d a Good. 
The abſtaining from an /njury, ought not paſs 
for a And we are then only ſaid to 
have done ſome Good to a Man, when we 
have confer'd ſome Advantage on him which 
he wanted, or ſecured and preſerved ſome 
which he before enjoy d; or have deliver'd 
him from ſome Evil or Danger, which fell 
upon him without our Fault (g). As to the 
latter part of the Argument, it is no good 
Conſequence to ſay, It is /awfu/ for me to 
© promiſe and to pay the Villain; therefore 
© he has a Right 1 the Performance 
© from me; or therefore I ſtand bound towards 
© him by ſome inward Tie upon my Conſcience. 
We may do many things lwfulh, which we 
cannot be engag'd to do by any Ob/zgation. I 
may /awfufly throw away my Goods; but does 
it therefore follow, that another can ob/zge me 
to ſuch an Extravagance, So that the Rule 


(a) Lib. 2. c. 11. f. 7. 
ſeldom think we buy it too dear. 


(b) For, as Helisderus ſays, 1. 5. c. 15. p. 253. Edit. Lugd. Life is fo precious, that we 
(c) Add. Senec. Controverſ. 4. 26. vid. D. de div. reg. Jur. leg. 51. 


(4) De Cive, 
c. 2. . 16. (e) It is a Saying of ni,: recorded by Stobaus, Serm. 2. agonxnbpyectr ig i moneie, Wickedneſs 


is a thing that always wants Reaſon and Conſideration. 


(f) Dionyſ. Halicarnaſ. 1. 8. p. 509. in fin. Edit. Lip/. 


Whatever is extorted from private Men, or from publick States, by Force and Neceſſity, holds no longer than 


the Neceſſity it ſelf continues. 


therefore it was a fooliſh Excuſe alledged by Polycrates, in Heredotus, 


(g) And 
B. 3. p. 112, Thal. Edit. Græc. H. 1 he pillages his Friends and Enemies without Diſtinction; that to re- 
ſtore to his Friends what he took from them, would be a greater Obligation, chan if he had altogether forborn 


the Injury. 


Ff2 


which 


: 
| 
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which the ſame Author lays down on this Sub- 
je& in his Leviathan (a), is likewiſe falſe; 
Whatſoever I may lawfully do without Obligation, 
the ſame I may lawfully Covenant to do through 
Fear; and what I lawfully Covenant, I cannot 
lawfully Break. For he ought to have added 
this Condition, Provided the other Party can 
honeſtly demand it of me. 

XIV. There is on this Point, ſtill one Que- 
ſtion behind, which requires our Examination; 
Since Promiſes made through Miſtake, or thro 
Fear, are void; ſuppoſe the Party after he gets 
rid of his Miſtake, or of his Fear, 1s inclin'd 
to ſtand to his Bargain, What mult be the way 
of ratifying ſuch Promiſes, and of putting 
them in full Force? For an Obligation that 
was at firſt Invalid (1), may afterwards re- 
cover its Strength, by the Intervention of 
ſome new Cauſe, fit to create a igt, which 
in the preſent Caſe, muſt be a clear and vo- 
luntary Confent. Some then are of Opinion, 
that for the Confirmation of ſuch a Promile, 
no more is Requilite, than an internal Act of 
the Mind, or a full and free Agreement to the 
Buſineſs, though 1t be not expreſs'd by any 
outward Sign. For the outward Sign, they 
ſay, has palſs'd before; and this being now 
enforced by the clear and free Determination 
of the Mind, nothing 1s wanting to the Pro- 
duction of a firm Engagement. Others diſ- 
like this way of deciding the Controverſy ; 
becauſe they conceive that the Internal Con- 
ſent, and the External Sign, ought to exiſt 
together; and that therefore an antecedent 
external Act, cannot be a Token of a ſubſe- 
quent internal Act, which perhaps was not 
then thought of. And upon this account, they 
to make ſuch a Promiſe Valid, require a new 
Verbal Promiſe and Acceptance. Crotius (2) 
offers a middle Judgment, that tis indeed ab- 
ſolutely neceſſary, ſome Signs ſhould be uſed 
to Declare ſuch a ſubſequent internal Con- 
ſent ; becauſe, the other Party would elſe 
have no Aſſurance of his Right; but there is 
no Neceſlity the Signs ſhould be Herbal, ſince 
others may ſerve as well to the purpoſe; as 
ſuppoſe the Promiſer underſtanding his Error, 
or being deliver'd from his Fear ſhall volunta- 
rily give what he engaged for, or if the thing 
be already given, ſhall not endeavour to re- 


cover it, when he has convenient Means; gr 


ſhall treat afterwards with the other Party 
about the ſame thing as he would about any 
thing elſe, which the ſaid Party lawfully pol- 
ſeſſes. To which Deciſion we readily Sub. 
{cribe. 

XV. We are farther to obſerve, that to the 
rendring of a Promiſe good and valid, there ig 
required, not only the Conſent of the Perſon 


Who makes it, but likewiſe of him to whom it 


is made (; and this latter Conſent too (as 
well as the former,) muſt be expreſs d by ſulli. 
cient Signs; and for this a bare Nod will ſerve 
if the thing offer'd, either be a matter of free 
Bounty, or have been before requeſted. For 
if the other Party do not Conſent, or do abſo. 
lutely reject the Propoſal, the thing promiſed 
{till remains in the power of the Promiſer: 
though he had / torn to part with it; for even 
an Oath cannot transfer a Right before Accept. 
ance ; and has only this effect, that makes it 
unlawful for me to revoke my Offer, till I am 
aſſured of the other Man's Refuſal. For he 
that proffers any thing of his own to another, 
does neither intend co force it upon him againſt 
his Will, nor quite to give it over, and throw it 
away at a Venture; and therefore he loſes no- 
thing of his Right and Title to it, in caſe the 
other Perſon refuſe to take it. If a Regueft 
paſs'd before hand, it ſhall continue in Force, 
unleſs it be expreſly revoked; and in this Caſe 
the Acceptance is ſuppoſed to have been made 
in the very Petition; provided ſtill, that what 
is offer d, be equal to what was deſired. For 
if a Man ask me to lend him a greater Sum, and 
I proffer a leſs to make ſuch an Engagement 
good, his expreſs Acceptance is neceſſary; in 
as much as this leſſer Sum may perhaps no 
ways anſwer his Occaſions, or turn to his Pro- 


fit; aud therefore unleſs this expreſs Accept. 


ance 1ntervened, he ſhall be reſponſible only 
for ſuch a Sum as he firſt ask'd me to ſupply 
him with (c). 
Since in all Obligation whatſoever, there is 
required the Conſent of the Perſon to whom 
they are directed, or who obtains a Rjgbt by 
them; declaring (by himſelf or Deputy, that 
he accepts the Ob/zgation, and the Right which 
it tranfers to him; and this with Signs ſufh- 
cient, to expreſs the igward purpoſe of his 


(a) Cap. 14. (1) Vid. D. I. 50. tit. 17. de div. reg. Jur. leg. 210. Quæ ab initio inutilis Fog inſtitutio ex paſt facto 


tel. (2) B. 2 e. 11. f. 20, 


convuale ſcere non 


b) L. 19. C. 2. D de Donatione. 


c ) Ir may nor here 


amiſs, to canker Plutarch's Obſervation, Sympos I. 9. q. 13. p. 742. B. Edit. Hech. that the words of the Perſon 
that propoſerh the Conditions, have much more Power and Authority, than his to whom they are offer'd, in as 


much as he has no Liberty of adding to them. That is, 


becauſe the latter can obtain no Right, but what reſults 


from the Conſent of the former. If the Promiſer ſhew his Agreement to the Requeſt of the other P bare! 
by Nodding, or any other Sign of the like Nature, he ſhall be ſuppos'd that the Requeſt ” — w_ arely 


Ad. Grit. I. 2. c. 16. ſ. 32. 


Aid. 1. 3. D. de podicitat. Vid. D. I. 50. tit. 12. de pollicitat. Whence ſome have concluded, that t der a Pro- 
miſe Valid, the bare Act of the Promiſer is ſufficient. Grotius (I. 2. c. 11. . 14.) anſwers, A Promiſe once 


made cannot indeed be revok'd ; fo as ny to lie ready for Acceptance, though before Acceptance, the Obli- 


gation is nor fully contracted. Bur thoſe w 


o look more cloſely on that Paſſage in the Civil Law may find, chat 


U/>ian teacheth no more than this, a Covenant is the Conſent and Agreement of two Perſons, but- a Promiſe is 
only on the part of the Offerer ; where it is not denied, but that Acceptance makes even the latter Firm and Obli- 
gatory. And indeed rhe State or City, of which Ulpian ſpeaks, had before fignificd its Acceptance, in caſe the 
P:omiſe were made on the account of Honours, already granted or now defired ; and only refuſed it when the 
Promiſe was made without Cauſe, Lid. I. 1. ſ. 1. d. t. I. 19. D. de donat. And again, I. 3.C. 1. 4. t. Things thus 
deliver'd without Cauſe, are forbidden to be claim d; becauſe the Propriety of the things being already transfer'd 
en the Community, they could not properly be deliver'd without the Pubſick Acceptance 


- Mind; 
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Mind; we may hence underſtand ſomewhat as 
to the Frrmneſs of Religious Vous, or Engage- 
ments voluntarily undertaken with regard to 
Almighty God. And it ſeems impoſſible to 
make theſe with any Force, unleſs God has by 
Revelation declared His Acceptance of them ; 
or unleſs He has conſtituted ſome Vice-Gerent 
upon Earth, to judge of their Validity. For 
otherwiſe a Man cannot be certain, whether 
it is the Will of God he ſhould, or ſhould not 
bind himſelf in this manner; whether his 
Vous are er or diſpleaſing to Heaven. 
Eſpecially ſince the Subject of Vous muſt be 
ſuch matters as God has not by way of Command, 
punctually and preciſely required at our Hands, 
For tis abſurd and contradictory to reckon 
that an extraordinary Performance which is a 
matter of ſtrict and neceſſary Duty; and how 


can we be aſſured except by Revelation, that 


any Act which God has not enjoyn'd will be 
acceptable to him? And to engage in Yows 
without knowing whether they will be re- 
ccivd or not, is idle and uſeleſs. But may 
we not 1n many Caſes, reaſonably preſume 
on the Divine Conſent and Approbation? This 
we think can only be done in thoſe things 
which are /ndefinitely agreeable to the Law of 
Nature, and therefore to the Will of God; 
but in which the Application to Perſons, Places 
and Times, and the Allotment of the parti- 
cular Quantity are left to the Pleaſure, and the 
judgment of Men. Thus we take thoſe Yows 
to be 2 and juſtifiable, by which a Man 
binds himſelf to beſtow ſuch a Sum of Money 
in Charity to the Poor, or on other pious Uſes ; 
provided that ſuch an Act of Bounty be no 
hindrance or prejudice to any Duty abſolutely 
neceſſary. Or if he enjoyn himſelf ſer Days 
of Faſting; or reſolve to abſtain from ſome 
particular Meats and Drinks, within a fixt 
Meaſure and Quantity; or if he deny himſelf 
the uſe of ſome ſuperfluous Ornaments; as the 
wearing of Jewels, Pearls and Gold; or lay 
any Command, or Prohibition on himſelf of 
the like Nature; all which Performances fall 
under ſome general Hertue, though the deter- 
minate Manner and Proportion of them are not 
matters of {tri& Precept. On the contrary, 
ſuch Vows as only create trouble to the Under- 


taker, and no Benefit to other Men; we eſteem 


no better than Idle and Superſtitious, eſpecially 
if they prove an hindrance to other Duties. 

A Scruple has been ſometimes moved, whe- 
ther the Obligation in the Promiſer begin at the 
very Moment, when the Offer is accepted by 
the other Party; or whether it is farther ne- 
ceſſary, that the Acceprance be formerly made 
known to the Promiſer. And here it is cer- 
tain, a Promiſe may be _ and be ex- 
pounded two ways, either thus, I engage my 
Jelf to da the thing if it ſhall be accepted; or thus, 
engage my ſelf to do the thing if I ſhall under 


fland that it will be accepted. Now which of 


theſe two Senſes the Promiſer intended, is to 
be gather'd and preſumed from the Nature of 
the Buſineſs. If the Promiſe were a matter of 
pure Generoſity, without Reſtriction or Limi- 
tation, we are to believe it was meant in the 
former Senſe; becauſe here the Promiſer 
haſtens as it were to bind himſelf, without 
{ſtaying for any Formality in the other Party. 
But thoſe Promiſes are to be underſtood in the 
latter Senſe, which expreſs any Clauſe or Con- 
dition eſſential to the Engagement (a). 

XVI. It remains that we add a Remark or 
two about the Sg, of Conſent, which are 
abſolutely neceſſary to the producing of any 
Obligation, in as much as the bare Acts of the 
Will can have no effect amongſt Men, unleſs 
manifeſted and declared by ſome external 
Tokens. Of Sins, the more imperfect are 
ſome particular Motions and Geſtures, ne- 
ceſſary to be uſed in Commerce, when the 
Parties tranſacting are unacquainted with the 
Language of each other. The more perfect are 
Words, and ſuch Words as are underſtood on 
both ſides (6). And to make theſe declare the 
Will more clearly and more firmly, 1t has been 
a conſtant Practice, both to make uſe of Wit- 
neſſes in Contracts of Weight and Moment, to 
whoſe Memory and Conſcience Appeal might 
be made, in Caſe either of the Parties denied 
the Engagement, or cavil'd at the Expreſſion; 
and alſo (az a higher degree of Confirmation,) 
to ſer down the Terms of the Covenant in 
Writmg (c). For the Memory of Witneſſes 
may be treacherous, or their Integrity capable 
of Corruption; but Writings are a much ſtrong- 
er Security, both againſt Forgetfulneſs, and 
againſt Unfaithfulneſs. And as for bare M or d, 
it is a uſual way to elude them, by pleading 
that they were utter d through Raſhnels, before 
the thing had been conſider d. But F7T:7:mgs 
do exclude all ſuch Prevarication ; whillt they 
are drawing up, they ſet the Bulineſs clearly 
and leiſurely before the Eyes of the Con- 
tracter; ſo that if he once declare his Appro- 
bation of them, he muſt be judg'd to have 
yielded full conſent to the Engagement, and 
cannot afterwards pretend that he was drawn 
in by Paſſion or Precipitancy. Nor are Mrite- 
ings liable to ſuch violent and crafty Inter- 
pretations as are often put upon Men's Diſ- 
courſe ; in which one Particle artificially in- 
ſerted, and through the quickneſs of the Pro- 
nunciation paſſing undiſcover'd, ſhall unravel 
and overturn the whole Affair. And there 
it is not without good Reaſon, that more 
Credit is given to Authentick and Unqueſtion d 
Inflruments, than to the Depoſitions of V- 
neſſes; ſince what a Man teſtifies againſt him- 
ſelf, is much ſtronger Evidence than what can 
be offer'd by others; and fince the Charge 
never lies fo heavy upon him, as when his 


(a ) Compare Gret.1. 2.c. 11. f. 15. (b] See 1 Corinth. XIV. 11. I ſay underſtood on both ſides; whence 
Perhaps it is that the Turks think themſelves obliged by no Covenants , but ſuch as are written in their own 


Character and Language. Vid. Marſelaer Legat, I. f. C. 30, 


ade v. D. L. 22. Tit, 4. de fide inſtrum, 


(e] Inſtead of which the Grecions ſometimes uſed 
aon 
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own Authority is produc'd againſt him. Yet 
the Force of Unqueſtionable Witneſſes mult 
then be admitted as Superiour, when they 
make out by ſufficient Proofs, that the Inſtru- 
ments produced, are Suppolititious or Cor- 
rupted. f 
Farther, although the Strength and Firm- 
neſs of Covenants does not abſolutely depend 
on ſuch Writings or Deeds, in as much as 
they may rightly be made without them (4 
and may as to the Law of Nature ſtil] ho 
good, though theſe Tokens ſhould by any Ac- 
cident be Joſt (5); yet in Courts of Civil 
Judicature, where they proceed on full and 
manifeſt Evidence, the greateſt Regard ima- 
ginable is had to Credentials of this kind. 
And commonly if ſuch are not produc'd, the 
Party who ſhews another upon a Debt or Pro- 
miſe, loſes his Cauſe; unleſs he can make it 


Book III. 
appear, that they were once actuall in his 
Cuſtody, and that he has been depriv's of 
them by ſome Misfortune. And for this reaſon 
it will become a careful Man to ſecure his 


Buſineſs by good and legal Inſtruments ; and 
not to rely too much on the bare Words, or 


Faith of thoſe he deals with (c). It is vul. 


1 known, that if a Creditor ſhall reſtore 
e Inſtrument of Obligation, or ſhall cancel, 
or deſtroy it with his own free Conſent, and 
with the Privity of the Debtor, it ſhall be ſup. 
pr that the Debt 1s forgiven ; bur not if the 
btor got the Writings out of his hand b 
Stealth, or any other unlawful Means. And 
from all this it appears, that Seneca (4) car. 
ries his Philoſophy a Strain too high, when 
he calls Bonds and Papers of Contract, by no 
better a Name than, /nania habendi ſimulachra, 
Vain and idle Images of Title and Poſſeſſion. 


(a) L.5 D. de fide inſtrum. (b) L. 1. 4, 5, 7, 8, 10. C. de fide inſtrum. I. 20, 21. C. de Probat. (c) Thus King 
Perſeus (in Plat urch de witioſe pudere, p. 533. B. T. 2. Ed. Wech.) lending a Friend Money, required Security in the 
common Form. The Gentleman defiring the reaſon of his Strittneſs; I lend according to Law, (replied Ferſcui) 
that I may receive without Law; in a fair and friendly manner. Juvenal, Sat 13. 


Tam facile & pronum eſt Superos contemnere teſtes, 
Si mortalis idem nemo ſciat, 


When Murena (in Appian, Mithridat. p. 214. C. Ed. H. Steph.) made War upon Mithridates, and was accuſed 
by that King's Commiſſioners of Acting againſt the League, he ſophiſtically denied, that he ever ſaw any League. 
The meaning of which was, that Pompey had not indeed left Articles of Peace in Writing, but thought it ſuffi- 
cient to ſhew his Agreement by Fact, and accordingly had drawn off his Army. Richerius reports of the Turks, 
that they are ſo conſtant to their Promiſe, ſo ſecure of murual Fidelity, that in their Bargains they uſe no Bond or 
Writing; but the whole Buſineſs depends on the Word of the Parties, if preſent ; if not, on the bare mention- 
* of their Names. Garcilaſi de la Vega teſtifies the like of the old Inhabitants of Pers. Royal Comment. J. 8. c. 16. 


d) Benef. J. 7. c. 10. 


—ͤ— „ 
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C HA pP. VII. 
Of the Matter of Promiſes and of Covenants. 


WV are in the next place to enquire into 
the Matter or Subject of Promiſes, and 
of Covenants; or to what things only we can 
bind our ſelves by our Word or Bargain. In this 
reſpect then, it is indiſpenſibly Requiſite, that 
we have both a Natural and a Moral Power of 
doing what we engage for; or that the Perfor- 


mance be neither above our Strength, nor for- 


bidden us by any Law. For when a thing 1s 
prom within my Reach and Ability, and I 

ave likewiſe a Liberty to diſpoſe of it, there 
1s no Reaſon why I ſhould not voluntarily 
«blige my ſelf to confer it on another, ſo often 
as I can by this means contribute to the Uſe 
and Advantage of Human Life. On the other 
hand, 1: would be Vain and Impertinent to 
contract an Obligation about ſuch Matters , 
as either exceed our Strength, or are prohi- 
bited by a ſtronger Obligation lying upon us; 
in as much as, directly and lawfully, it could 
produce no Effect. 

II. It follows evidently from hence, that 
us Obligation can lie to [mpoſſubilities ; (2) a Sen- 
rence commonly in the Mouths of all forts of 
Perſons, but ſuch as cannot fully be underſtood 
without a clear and accurate Examination. In 


order to which it may be, in the firſt place, 
convenient to diſtinguiſh between thoſe Obli- 
| ron which we voluntarily bring on our 
elves by our own Act, and thoſe which are 
laid on us by the Command and Authority of 


our Superiours. He that of his own free Mo. 


tion, binds himſelf to perform a thing which 
he tnows 70 be 7 le, cannot be reckon'd 
well in his Wits. For he reſolves and engages 
to do that, which at the ſame time he foreſees 
he ſhall never be able to Compaſs. 

But it does not always follow, that he who 
by Pact or Promiſe undertakes an /mpoſſibility, 
ſhall be Entirely free from all Meceſſity of Per- 
formance, though the thing it ſelf cannot 
ſtrictly be accompliſh'd. Indeed if I have pro- 
mis d a Man ſomewhat, which I had then good 
Grounds to think would be in my Power, but 
whach 1s now above my Power, or will be 
rendred fo before the Day of Performance, by 
an Accident of which at the time of the Bar- 
gain I was Invincibly Ignorant; I ſeem in this 
Caſe, neither obliged to make good my Word, 
nor to repair the Loſs, which the other Party 
ſuffers by the Diſappointment. Eſpecially it 

i 


(1) See what we have ſaid in B. 1. C. 5. S. . 


the Poſſibility of the thing, were either ex- 


— .c_— — — 


preſly 
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preſly mention'd as a neceſſary Condition, or 
tacitely pre-ſuppoſed on both fides (a). For 
Inſtance, I promiſe to lend a Horſe, which at 
preſent is at ſome diſtance from me; and the 
Horſe dies before he gets to me; as I cannot 
here be bound to make the Horſe forth com- 
ing, ſo neither am I reſponſible for any Da- 
mage the Man ſuſtains, who was to have uſed 
him. For he muſt conceive me to have built 
my Promiſe on this Tacite Condition, provided 


the Horſe arrives ſafe at my Hands; which 


Condition failing, without my Default, the 
Force of the Promiſe finks and is Ineffective. 
If both the Promiſer, and the other Party know 
the thing to be Impoſſible, and know each 
others Conſciouſneſs as to this Point, the En- 
gagement ſhall paſs for no better than a Jeſt. 
But if the Promiſer only knew the Impoſſibility, 
and not the other Party, he ſhall pay to him 
what he loſes, by being thus 1mpoſed on. If 
the Promiſer was careleſs, and neglected to 
examine and weigh his own Strength, ſo as to 
promile an Impoſſibility, which upon due 
Conſideration, he might have found to be ſuch; 
the main Obligation ſhall be void; becauſe he 
ſuppoſed the thing to be Poſſible, as a Tacite 
Condition of the Agreement. Yet upon ac- 
count of his Negle& and Default, he ſhall be 
bound to anſwer the Damage which befalls 
the other Party, through the Diſappointment; 
but then it muſt be obſerv'd, that the Hope, 
and ExpeQation of Advantage from ſuch an 
Inſignificant Promiſe, ought not to come un- 
der the Notion of Damage. The ſame Rule 
holds yo in Covenants; ſo that he who 
through Negligence has bargain'd to perform 
what is 1mpoſhble, ſhall be free upon paying 
what the other Party ſuffers; but then he 
mult like wiſe releaſe the other Party, from any 
Obligation made on his fide; or if the thing 
be already given or perform'd, he muſt either 
reltore it, or offer an Equivalent. 

III. But farther, when the thing at the time 
of making the Promiſe or Pact appear d Poſſi- 
ble, and afterwards becomes Impoſlible ; we 
muſt enquire whether this happen'd by meer 
Chance, or by Default and Deceit. In the for- 
mer Caſe the Pad? is diſannull'd, if nothing 
has yet been perform'd on either fide. If any 
thing have been already done towards it by 
one of the Parties, the other Thall give it back, 
or pay to the yalue of it ( r); if neither of theſe 
can be done, he is to uſe his beſt Endeavours, 
that the Man be not a Loſer by him. For in 
Contracts, the firſt Regard is had to the thing 
expreſly mention'd in the Agreement; when 


5959 


this cannot be obtain d, it is ſufficient to give 
an Equivalent; but whatever happens, all ima- 
inable Care is to be uſed, that the other Party 
uffer no Prejudice. But when a Maa ſhall by 
Trick and Deſign render himſelf incapable of 
1 his Part; he ſhall not only be 

und to do the beſt he can, but he ought like- 
wiſe to have ſome Puniſhment inflicted on 
him, as it were in ſupply to his Defe&. 

"Theſe Principles well applied, might deter- 
mine moſt of the Doubts in the Cale of 7nſo/- 
vent Debtors. A Man that falls into ſuch a 
Condition by Misfortune, and without his 
own Default, is obliged only to uſe his utmoſt 
Endeavour, to give every one their due. And 
here Equity and Humanity, engage us to make 
an allowance of Time, ſo much as ſhall be ne- 
ceſſary for him to look about him, and to ſeek 


out all honeſt ways and means of Payment (5). 


Far to ſeize immediately on all he poſſeſſes, 
and to ſend him and his Family a Begging, 
would be a moſt unmerciful Barbarity. The 
Roman Laws were fo favourable to certain 
Perſons, in Caſes there ſpecified, as to order 
that they ſhould be condemn'd in no deeper 
Sum than they were able to make good ( c ). 
Yet unleſs the Creditor ſhall have forgiven all 
that exceeds their preſent Abilities, they ſhall 
be bound to pay the Refidue, upon the Im- 
provement of their Fortune and Condition. 
Thoſe who have turned Bankrupt out of Kna- 
very, or ſome other way by their own fault, 
may be juſtly compell'd to undergo ſome pain- 
ful Puniſhment; that their Body may in ſome 

meaſure pay for the Defect of their Purſe (4). 
In the Caſe between the Creditor and the 
Debtor, there 1s another Point that ought to 
be conſider'd; through what Cauſe or what 
Neceſſity the Man contracted fo deep Scores. 
And he deſerves more or leſs Commiſeration 
and Favour, as the Cauſe was more or leſs 
grievous and unavoidable. For this reaſon 
Merchants and other great Traders, though 
undone by meer Accident and Misfortune, are 
reckon'd to be in a Condition leſs capable of 
Mercy, than others who have been driven by 
ſome particular Urgency, to the like Infol vent 
State. For the former took up ſo large Sums on 
Truſt, purely for the ſake of making farther 
Gain and Advantage by them. And in as much 
as they profeſs the Art of growng Rich, as their 
peculiar Calling, they are to be blamed for 
not foreſeeing and preventing even Caſualties; 
ſuch as the loſing all they are worth at one ſud- 
den Stroke; fince they ought not to have ven- 
tured their whole Effects in a ſingle 3 75 
It 


(a) Vid. L. 2. S. 3. . 


D. Si quis cautionibus, c. 
(b) I qui5 ca 1071 c 


cata, 1.49, 50. d. t. I. 4.1.6.1. 7. D. de ceſſione bonorum. 
Diſcourſe in Dionyſ. Halicarn. I. 5. p.330, &c. Ed. Lipſ. in 


Mer 


Livy (1. 40. . 
had alt he, 40. c. 21. p. 661. in 


gether in Difficulty or Danger. 


n. compared with Livy, I. g. c. 28. (e) This is contra 
the Judgment of Pliny, who thinks it the ſafeſt Courſe to try the Uncertainty of Fortune by Variety of Poſſeſſi- 
ons. Epift. 19. l. 3. numb. 4. Ed. Cellar. King Philip (in Juſtin. J. 9. c. 1. in fin.) beſiegi 
at the ſame time made an Inroad into Scythia, for the ſake of Plunder ; —4— to the Policy ot 
chants and Dealers) to defray the Expences of one War with the Spoils of another. 

ö fin. Ed. Gronov.) reports of Antigenus, that being in great Diſtreſs at Sea, when he 
Friends with him in the Ship, he call'd his Children about him, and ſtrictly charg'd them both to re- 
member themſelyes, and to caution their Poſteriry, that they never engaged with theie whole Family to- 


(1) See what we ſhall ay hereafter, in B. V. C. 5.8. 3- 
See Matt h. XVIII. 25, 26. (c) Vid. l. 12. D. de Soluto Matrimonio, 1.6. I. 16, 17, 19, 21. D. de re judi- 


(d) Yid. Gel. I. XX. c. 1. circa fin. as likewiſe Appius's 
ro 


Byzantium without Succeſs. 


Yer 


fore. We ven fr 
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IV. It is proper for us on this Subject to 


examine the Notion of Mr. Hobbes (a), which 


he ſeems to lay down in too general a Man- 
ner, that Covenants do not oblige to the K. it 
ſelf, but only to the utmoſt Endeavour. That 
is, ſince we are not obliged to Impoſſibilities, 
and ſince nothing is in our power but our ut- 
moſt Endeavours, what we cannot by its means 
obtain, is to us impoſſible, and conſequently is 
excluded from being the matter of Obligation. 
But he ought indeed to have inſerted this Con- 
dition, provided we have not by our own Fault, 
or Fraud, [ncapacitated our ſelves for ſuch a 
Performance. For if this be our Caſe, the Ob- 
ligation 1s not ſatisfied by our utmoſt Endea- 
vour; but when our power of Payment ceaſ- 
eth, our Puniſhment muſt come 1n to make up 
the reſt. Therefore the Aſſertion ought to be 
limited to thoſe Covenants, 1n which upon 
account of ſome Thing or Action at preſent 
reach'd out unto us, we promiſe ſome future 
Labour or Aſſiſtance. For here, ſince ſuch 
Futurities are uncertain to Human Foreſight, 
ſo that either our ſtrength may by ſome Ac- 
cident be impair'd, or ſome unaccountable turn 
of Things may render 1t extreamly difficult, 
if not utterly impoſſible for us to meet with 
an Opportunity of Performance ; and farther, 
ſince our Sagacity may be miſtaken either 
in rating our own Power, or in weighing 
the Difficulty of the Undertaking; the Con- 
tractors mult for theſe Reaſons be —_— 
to have been mindful of their. own frail Na- 
ture, and conſequently not to have agreed on 
any future Action or Work, but with this 
Condition and Proviſo, that their Abilities and 
Opportunities remain'd the ſame, and that 
they had not over-rated their preſent Strength. 
In theſe Caſes then, he who has us'd his 
utmolt Endeavour, may be rightly ſaid to 
have done his Duty ; eſpecially when in the 
very midſt of the Performance, ſome croſs 
Adventure which we could not poſſibly have 
prevented falls in, and either quite intercepts, 
or wreſts aſide the Fruit of our Labour. 

That the Rule will hold good, only in this 
kind of Covenants, is farther evident from 
what Mr. FZ7obbes diſcourſeth immediately be- 
equently, ſays he, contract 
about ſuch things as then indeed ſeem ff, 
but which afterwards ue find to be 1pg (d), 


b 
yet this does not free us from all Obligation. 


And the reaſon is, becauſe he who promiſes an 
Uncertainty hereafter, receives a preſent Good, 
on the Condition of returning the like. But 


now the Will of him who offers the preſent Gan 
has for its abſolute 0, any — of prog 
_ in Value to the thing expreſly promis'y by 
the other Party ; but the thing it ſelf is affeGea 
not flriftly and abſolutely, but under Conditja, 
of its Poſſibility. Vet on the contrary, I would 
chuſe to ſay, that whoſoever exhibits to ano. 
ther any preſent Good, does abſolutely and 
directly bend his Deſire towards that pax. 
ticular future Good, expreſs d in the Bargain; 
and this as well in Contracts of giving, as in 
Contracts of abing (c). But when he cannot 
obtain what was peculiarly promis'd, he then 
to keep himſelf from ſuffering Loſs, defire; 
ſomething of equal Value. And if this too 
cannot be paid him, nor the thing reſtor d 
which he firſt gave on his part, the other Man 
fully ſatisfies his Obligation, by offering what 
his Abilities will admat of. 

But, in Contracts of Lending, and others 
of the ſame Nature, it will not hold that the 
Debtor is freed from his Obligation, by uſing 
his utmoſt Ability and Endeavour. For when 
any thing is taken in way of Loan, (eſpecially 
if it be not in a caſe of extream Necellity) the 
Creditor ſuppoſes that the Debtor is both will. 
ing and able to pay, and the Debtor himſelf 
pretends as much; and on this Suppolition, the 
whole Contract is founded. If then at the time 
prefix d for Payment, the Debtor with all his 
Stock and Effects cannot make up the Summ; 
though here it be at preſent impoſſible to 
ſqueeze more out of him; yet he ſhall ſtand 
engaged to make good the reſt hereafter (4). 

in /wmple Promiſes, when he engages to do 
a thing which is not, as to the Event, fully 
and abſolutely in our power; ſome ſuch Con. 
dition as this ought always to be underſt 
if Fortune favour me, if no croſs Accident in- 
tervene, or what better becomes the Piety of a 
Chriſtian, it pleaſe God (e). But poſitivel 
to ſwear or vow that we will accompliſh fuck 
an uncertain Enterprize, is not only moſt extra- 
vagant Raſhneſs, but moſt wicked Preſumption. 
Such was the Oath of Labienus and his Party, 
recorded by Cæſar, by which they engaged 
themſelves not to return into their Camp with- 
out obtaining the Victory (J). 

V. There is another knotty Queſtion pro- 
porn by Mr. Hobbes (g), — we ought 

ere to diſcuſs, Whether a Man can by Co- 
venant oblige himſelf to ſuffer ſuch Evils, as 
exceed the ordinary Strength, and Conſtancy 
of Human Minds; for Inſtance, whether he 
can bind himſelf no? to re/ift another, who ſhall 


Vet it is plain the Ancient Rom ans had little regard to theſe different Circumſtances. For thus Seneca argues: 
(Benef. I. 7. c. 16.) Can you imagine our Forefathers were ſo impradent, as not to apprehend how unjuſt it muſt 
be to put a Man who had waſted a Loan in Dice or Lewdneſs, in the ſame Caſe with him, who by Fire, Thieves, 
or ſome ſadder Misforrune, had loſt cther Men's Money with his own ? They allow'd no Excuſe, that Men might 
learn in all Cafes, moſt ſtrictly to keep their Faith. And it were more ſafe to reject the juſt Plea of a few, than to 
admit all to a Priviledge of offering their Apologies. In Muſcovy, inſolvent Debrors are firſt ſoundly whip'd, and 


then compell'd to be Slaves to their Creditors. (a) 
have not had Opportunity of making Tryal. 


De Cive, c. 2. ſ. 14 
(c) For the Law of Nature doth not ſeem to afford Ground for 


(b) Ir muſt be ſuppoſed, that we 


that Diſtinction which ſome make, that in Bargains of Giving, a Man is preciſely obliged to give, whereas in 
Bargains of Doing, he is not preciſely obliged to do the Work, but may be releas d by a Commuration. 


(d) See Marth, XVIII. 25, Ce. 
Act, XXIII. 21, & Selden. de J N. & G. I. 4. c. 7 


(e ) See 7a. IV. 15. 
(g) De Cive, c. 2. C. 18, 


wy 


(f) Caeſar. de Bel Civ. 1.3. c 87. n 6. Add 
20 


D ̃ r . . ⁰ ous 
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20 about 0 kill or to wound bim. Now whoever 
cloſely and carefully confiders this Pgint, will 
be able to diſcover on what account Mr. Hobbes 
thought good to take the Negative Side ; 
Namely, to ſhew that bare Pacts, are not a 
ſufficient Guard and Caution, to the Security 
of Mankind; and that 'tis not enough for a 
Man to engage by Covenant, that he will freely 
undergo due Puniſhment, fo often as he ſhall 
commit an Injury; but for the Preſervation 
of peace in the World, it is farther neceſſar 
that Civil Governments ſhould be eſtabliſh' 
which may bring Offenders to Juſtice, though 
againſt their Wills. Which Frinciple we ac- 
knowledge to be moſt juſt and true, and ſhall 
enlarge upon it in its proper place. At preſent 
it may be worth our while to examine more 
nearly the Arguments which he produces. He 
ſays then, no Man is by any Covenant which he 
ſhall make, obliged not to reſiſt another, when 
he offers mortal Violence, or Wounds, or 
bodily Miſchief. For here is implanted in every 
one the hig be ft degree of Fearfulneſs, by which 
he apprehend the threatned Evil, as the great- 
et [maginable, and therefore by a Natural Ne- 
ceſſuy, flies and avoids it as much as poſſible ; 
and is ſuppos'd incapable of doing otherwiſe. 
When he is arrived at ſuch a height of Fear, it 
cannot. be 2 but that he will conſult his 
own Safety by Flight or by Combat. Since then 
no Man can be obliged to an 1mpoſſubility, thoſe 
to whom Death, or Wounds, or other c | 
Pains are preſented, and who have not Conſtancy 
enough to bear them, are not bound to venture 
the Tryal. Upon this Argument, we may re- 
mark, that to ſuffer Death without ReluQancy, 
15 not a thing abſolutely beyond Haman 
Strength. And therefore if God has Com- 
manded us to lay down our Lives, rather than 
commit ſome particular Action, no doubt but 
we are ſtrictly bound to yield a ready Obe- 
dience. But thus much we are willing to 
acknowledge, that ſince ſuch a Degree of Con- 
ſtancy is beyond the Strength of the Generality 
of Men, no one ſhall be preſumed to have 
bound himſelf by his own free Covenant to 
ſuch a rigorous Task. For Human Laws and 
Human Contracts, ought all to be made with 
an Eye and Regard to Human Infirmity. 

Yet this Conſideration ought not to be 
drawn ſo far as to prejudice the Force of Mi- 
litary Diſcipline; as if a Souldier under im- 
minent Peril of Death might deſert his Poſt, 
upon Pretence, that a Man cannot be obliged 
to undergo Death, as being a thing 7 le. 
For we deny that it is 1 * above the For- 
titude of Mankind, eſpecially of the military 
Sex, to ſuſtain a probable Danger of Death, 
{till joyn'd with a Power of refiſting to the 
laſt. And there ſcarce ever happens ſuch a 


Caſe in War, that ſome Perſons muſt be thrown 
away, and offer'd up as Victims to the Enemy, 
without a Liberty, and an Opportunity of de- 
fending themſelves by Courage or by Craft. So 
that it appears from t eNeceſlity of preſerving 
Commonwealths, and from the uſe and praQtice 
of all Nations, that whenever it is Requiſite, 
a Commander may lawfully enjoin a Souldier, 
to oppoſe the Enemy in ſuch an aſſign'd him 
Station to his laſt Breath, though tis probable 
he may die upon the Spot; and may as law- 
— inflict Capital Puniſhment on thoſe who 
ſhall quit their Poſt, after ſuch an expreſs 
Order to the contrary. For he that liſts him- 
ſelf in the Number of Armed Men, does by that 
Act lay aſide all Claim to the Excuſe of Na- 
tural Fearfulneſs, and is bound not only to 
enter the Field, but likewiſe, not to leave it, 
without the Order of his Leader. Neither 
is there any Abſurdity in that Martial Puniſh- 
ment of Lilling a Man, becauſe he declined being 
killed. For 1s 1t not much worſe to ſuffer 
ignominiouſly under the hand of the Execu- 
tioner, than to fall with Honour under the 
Sword of the Enemy (a)? We mult add, that 
in Caſe a Perſon be of ſo weak and 2 
a Temper, as to ſhrink at thoſe Dangers whic 
the Common Hardineſs of Men is able to 
ſuſtain ; his peculiar Infirmity of Mind ſhall 
by no means abfolve him from his Ob/zgation. 
Mr. Hobbes proceeds to obſerve, that ſince 
we dare tru? him, who 1s bound to us by Co- 
venant, whilft we lead Criminals to Execution 
in Chains, and under Guards; it ſhould ſeem 
that they are not by Covenant ſufficiently obliged 
to Non-re/iftance. The Remark in moſt Caſes 
is true (i), yet ſometimes Perſons really bound 
by Covenant to us, are not ſo abſolutely truſted 
but that we think 1t expedient to provide a- 
gainſt their perfidiouſneſs, by a Security of 
armed Men (3). He adds, a Covenant of this 
kind would be nſel:ſs, a Man indeed may Covenant 
thus, unleſs I do this or that upon the ap- 
pointed day, kill me; that it, you ſhall bave 
a Right of proceeding to Capital Puniſhment a- 


aint? me upon Default; but to Covenant 
yay unleſs I 47 or ſo, 7 will not reſiſi you 


when you come to kill me, is a thing both un- 
praftiſed and mſignificant. He proves his Point 
after this manner. *Such a Covenant mult 
© be made, either between a State and a Sub- 
© je, or beween two Subjects of the ſame 
State, or between two Perſons living in a 
Condition of Natural Liberty. In the firſt 
© Caſe it would be uſeleſs, becauſe tis enough 
© to ſecure to a State the Power of puniſhing 
© Offenders, if each particular Subject engages 
© by Oath or Fealty, that he will not forcibly 
© defend or reſcue any Perſon, who ſhall be thus 
© Jed to ſuffer Juſtice. In the ſecond Caſe it 


(a) Add. I. 1. ſ. 28. De Senatuſcenſulto Silaxiano & Claudiano, &C. 
preferr'd their own Lives before their Maſters were puniſh'd with Death, D. B. 29. t. 5. 


(b) Senec. Thyeſt. v. 644, 645, 646. 


Arx urbem premit, P 
Er contumacem regibus populum ſuis 
Heber fab — rm 


By one of the Roman Laws, Servants who 
(1) See B. 8. c. 3. . 5. 


A Caſtle awes a Town, 


And holds a People, ſtubborn to their Kings, under the ſtroke. 
G g 


© would 
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* would be alike impertinent; becauſe in Civil 
© Governments private Men have not the Right 
© of killing. In the third and laſt Caſe, it would 
© be of no more uſe or force than in the former; 
© becauſe if the Parties covenanted, that one 
© of them ſhould be kill'd upon Non-perform- 
© ance, a preceding Covenant muſt be ſuppos d 
to have paſs'd, importing that he ſhall not 
© be k1ll'd before the Day fix d for Performance. 
For according to his ee wh in a State of 
Nature, before any Pacts have been introduced, 
each Man hath a Right of killing each Man 
elſe. ©* There fore upon default of Performance, 
© on the ſet Day there returns a Right of War, 
© or a Hoſtile State, in which it is lawful for 
© any Man to attempt what he pleaſes againſt 
another; and conſequently the Right of re- 
* fiſting will return at the fame time. I would 
rather chuſe ro Eſtabliſh the Truth of the 
Allertion another way, by ſaying, that the 
Force of Covenants if ſtrain'd to the highelt, 
does reach ſo far, as not only to lay on the 
Parties an intrinſical Neceſſity of performing 
the Conditions, but likewiſe to give each ot 
them a Right of Compelling the other to a 
Compliance, in caſe he draw back, by pro- 
poſing and preſenting ſome Evil. And that 
therefore every Covenant may be reſolv'd into 


this Senſe, J engage 70 do this, or this for you, 


if I fail, you ſhall have a power of compelling me 
violent Means. Now to add a ſecond Co- 
venant about Non- reſiſtance, would here be uſe- 
leſs and abſurd. For then this ſecond Covenant 
muſt be enforc'd again by a third, including 
ſome Penalty, as F I reſiſi you, when you at- 
tempt to compel me 70 Performance you ſhall 
have a power of offermg Violence, or Evil to me. 
Thus it is plain, the ſecond Covenant adds 
nothing at all to the firſt; for the firſt gave a 
power of reducing the Defailant by Violence; 
and tis as eaſy to break this as that, What 
need 1s there then of backing one Covenant 
with another, when ten may as well be broken 
through as one ? : 

The laſt * urg d by Mr. Hobbes, 
runs thus, Could there be ſuch a thing as a Co- 
venant for Non. reſiftance, we ſhould by it be 
obliged out of two preſent Evils, to chuſe that 
which appear d the greater. For certain Death 
7s 4 greater Evil than Reſiitance and Combat. 
But of two Evils it is impaſſible for us nat to 
chbuſe the leſſer ; therefore by ſuch a Covenant we 


ſhould be tied to an Impoſſibilisy, which contra. 


difts the whole Nature of mutual Engagement. 
Now here it is neceſſary, that the Rule about 
ehuſing the leſſer Evil, be accurately ſtated and 
explain'd. And this properly ſpeaking, can 
take place only in two wnprofitable or hurtful 
Ewils, conſider d as ſuch. In which Caſe it 
looks like a kind of Gain, to ſuffer only a Part 
of an inevitable Loſs or Damage. But the 


ſame Rule muſt by no means be extended and 


applied to the Cafe of two diane Evils, or 
of two Evils, the one aiſbone N, the other un- 


(9H) B:icsfse iin 


—— —— — 


profitable. For of two Evils of Commillion, 
we are to chuſe neither. But it ſometimes 
happens, that we cannot fulfil two Affirmative 
Precepts, the Omiſſion of which leparately 
e would be ſinful, yet upon theit 
meeting together the Omiſſion of one of them 
is look d upon as lawful. And in this Caſe of 
the two Edilt of Omiſſion, the leſſet is to be 
choſen; or rather the interfering with a more 
noble Precept, ſhews the Omiſſion of the leſs 
noble Precept to be no Evil or Sin. For in 
all inferior, and ſubordinate Laws, this Re. 
ſtriction is ever underſtood, ſo far as we can 
comply with them, and not intrench on Engage. 
ments of a higher Nature. Thus not to obey 
God, and not to obey the Civil Magiſtrate, if 
taken aſunder, are both notoriouſly Sins; and 
yet, ſuppoſing both the Obligations cannot at 
once be anſwer'd, as when the Magiſtrate com. 
mands any thing contrary to the Divine Law, 
in this Caſe, Diſobedience to our Earthly Go. 
vernours ceaſes to be Evil; becauſe that Law 
which binds us toconform to theWillof human 
Sovereigns, 1s always underſtood with this 


Proviſo and Condition, that they enjoin no. 


thing repugnant to the Laws of God. 

We are 1n many Caſes likewiſe permitted, 
rather to chuſe the bare Execntion of another 
Man's Sin, or a Concurrence by way of In- 
ſtrument, than ſome Evil, very prejudicial, 
or very grievous to be born, with which we 
are threatned upon Refuſal. Which Point we 
have elſewhere () more largely diſcuſs'd. 

Neither is it allowable, as was juſt now hint. 
ed, to make any ſuch Compariſon between an 
Evil, Troubleſome, or Damageable, and a Sin, 
ſo as to chuſe the latter rather than the for. 
mer; as for Inſtance, If a Man ſhould rather 
act contrary to his expreſs Duty, than ſlip the 
Opportunity of ſome Advantage, or ſuſtain 
ſome real Loſs; how poſitive foever his cor- 
rupt Judgment may be in concluding the Sin 
to be the Leſſer Evil For, were this ad- 
mitted, the Force and Efficacy of Obligations 
would depend upon every Man's Opinion ; 
and conſequently would vaniſh into nothing, 
if I were not bound to an Action, when the 
Omiſſion of it upon account of ſome external 
Regard, appear'd to me more defireable than 
its Performance, Thus it would be but a poor 
Excuſe for a Thief to alledge for himſelf, that 
he thought it a leſs Evil to lay Hands on the 
Goods of his Neighbours, than to get his 
Livelihood by his own Pains and Labour. 
Indeed Obligations are fo far from loſing their 
Force in theſe Cafes, that they never exert it 
more vigourouſly; for tis the very Nature of 
ſuch Engagements to produce in Men an in- 
trinſical Neceſſity of lch Performances, as 
they would otherwiſe be averſe to, upon out- 
ward Confiderations and Reſpects. 

VI. To make a Promiſe or Pact truly Olli 
gatory, it is farther Requiſite, that we have 2 
Moral Power of performing the Thing agreed 


ä — — 
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upon. And if the Thing be unlawful, and 
we conſequently want this Power, we cannot 
tie our ſelves by any ſuch Engagement (t). 
Kor every Promile receives its Force from the 
Abilicy of the Promiſer, and never reacheth 
fcther; or a Man cannot bind himſelf with 
any Eftect to a Buſineſs which he wants 
Ability to compaſs. But now the Law by 
forbidding any Action, takes from us the Moral 
Power or Ability of ſetting about it, and of 
entring on any Obligation to perform it. For 
would it not be moſt Abſurd and Contra- 
dictory, that an Obligation which derives its 
Vertue from the Law, ſhould put us under a 
Neccflity of doing ſomewhat which the Law 
abſolutely prohibits? And when we are once 
plac'd in Subjection toLaws, the bare Act of our 
own Will is not ſufficient to repeal or to evade 
them. Therefore he who Promiſeth a thing 
unlaw ful, ſins, but he ſins doubly, who performs 
1t (a). Whence this farther Conſequence may 
be drawn, that thoſe Promiſes are not to be 
kept (2), which would prove hurtful to the 
Perſon, to whom they are made; 1t being a 
general Command of the Law of Nature, that 
we do no Harm to another, knowingly and 
wilfully, though he out of Folly ſhould deſire it. 

Moreover, ſince a good and valid Obligation 
cannot be contracted about Unlawful Matters, 
it follows that Acts undertaken againſt legal 
Conſtitutions, are by Vertue of the ſame Law 
Null and Void, or the Magiſtrate is ſuppoſed 
to have already declar'd them ſo (5). Let in 
many Caſes, it is a conſtant Practice in Com- 
mon- wealths, to impoſe a Fine on the Per- 
former of ſome unlawful Act, and not to diſ- 
annul the Act, becauſe there was perhaps, more 
Indecency in the Momentary Performance , 
than in the Effects conſequent upon it; and 
becauſe frequently the Inconveniencies attend- 
ing a Diſannulment would be greater than the 
Act it felt, if permitted to ſtand Valid, would 
produce (c). 

VII. To proceed diſtinctly in a cloſer Exa- 
mination of ths Point, it is firſt mov'd as a 
Queſtion, whether an Obligation for the Per- 
formance of an Act in it ſelf Vicious, be Good 
and Valid, whilſt things ſtand as at firſt, and 
no Step is made towards the Execution. And 
here it is certain, that ſuch a vicious Agree- 
ment does produce an Obligation on neither 
fide, and that Parties ought in Honeſty to re- 
cede from their Bargain (4). Thus for In- 
ſtance, if a Man hire an Aſſaſine to commit a 
a Murther, and the Aſſaſine upon better 


Thoughts reſolves againſt the Villany, the 
Hirer cannot — him to fulfil his Co- 
venant. And on the other hand, if the Hirer 
repenting of his wicked Deſign, orders the 
Aflaſine not to proceed, the Aſſaline ſhall not 
lorce him to continue in his Reſolution for 
fear of loſing the promis'd Wages. Neither 
ſhall he in this Caſe demand the Money of the 
Hirer, as on whoſe account purely he now 
deſiſted, and was hindred from earning 1t. 
Nay, if after he has been thus countermanded 
he go on, and accompliſh the Miſchief, the 
Hirer ſhall not be Guilty of the whole Fact, but 
ſhall be condemn'd, only in ſo much as ſhall 
leem a proportionable Penalty, for conceiving 
a Murther in his Imagination, of which he 
repented before it was put in Execution, 

_ Grotius (e) obſerves, that a Promiſe of this 
kind is therefore Yicions and Void, becauſe it 
is made to excite a Man to do a wicked Act (f). 

VIII. It is a ſecond point of Enquiry, whe- 
ther in Caſe ſuch a Villany having been once 
committed, according to the Bargain, the 
other Party be obliged to pay the Price agreed 
upon. Which Grozzus affirms; becauſe ſays 
he, the Price or Reward before the Fact was 
accompliſh'd had indeed a Blemiſh and Imper- 
fection, as being the Incentive to Wickedneſs, 
which blemiſh ceaſeth, when the Wickedneſs 
is once paſt, and the Crime perform'd. But 
we cannot but declare our ſelves of a contrary 
Opinion; for a Bargain of this kind is fo far 
from cealing to be Vicious, when the Deed is 
over, that it ſeems then to arrive at its higheſt 
pitch of Baſeneſs, as having gain d its end. 
Unleſs it be a ſmaller degree of Sin to have 
ſtolen, than to think of ſtealing, to re- 
ceive the Wages of Villany, than to hope for 
and expect them, to pay the Reward than to 
promile it. Indeed it the Promiſe be in its 
telf Vicious, becauſe it is the JIucentive to Wick- 
edneſs, the fulfilling of the Promiſe will cer- 


tainly be Vicious, as being the Recompenſe of 


Wickeaneſs, and an Encouragement and Invi- 
tation to new Miſchiefs. And on this account 
ſome ſecret Stain or Blemiſh 1s commonly 
thought to {tick on ſuch Rewards, even after 
they have paſs'd to a third Poſſeſſor by a juſt 
Title; becauſe they were at firſt the ages 
of Iniquity. Thus the Jews were forbidden to 
bring the Price of Whoredom, as an Offering, 
into the Houſe of God (g). Thus when Zuaas 
(3) brought back the Wages of his Treaſon, 
the chief Prieſts thought it not lawful to put it 
into the Treaſury. And thus it is a known Pro- 


(1) Tis indiſputably certain, that Pa#s made againſt Laws, Conſtitutions and good Manners, have no Power of 
binding Men. C. de Pa#is, leg. 6. Vid. D. 28. tit. 7. de Condition. Inſtitut. (a) Ada. I. 15. P. de Condition. Inſtitut. 
I. 35. . 1. 1 123. D. de verb. obligat. (b) Lex Miſgot horum, I. 2. tit. 5. c. 7. (c) Thus in Apollonius Rhodius, Argon. 


B. 4 Alcinous being conſtituted Umpire between rhe Colchians and the 4rzouau- g 
if Medea had been acquainted with 7aſox's Bed, ſhe ſhould ſtill remain in his Po 


ave Judgment as follows, * That 
oof a if nor, ſhe ſhould be re- 


* ſtored to her Father. We have the ſame Story in H Fab Bibliorh. I. 1. f. heus in Argon 
$1448 . 23. Apollodor. ir. I. 1. 1. 25. Orpheus in Argon. 
(2) See B. 5. c. 12. ſ. 22. near the End of it. (d) Senec. Hercul. Oet. v. 480, 481. 


Preſtare fateor poſſe me tacit am fidem, 
Si ſcelere careat ; interim ſcelus et fides. 
(e) L.2.c.11. fg. (f) Thus Apollonius Tyaneus ( in Phileſtrat. I. 3. c. 7. p. 130. Ed. Morel. Parif. ) having 


promiſed to bring a Veſſel richly laden into the hands of Pirates, led em a quite contrary Courſe, and deluded theit 
Lxpektations of Booty. (g) Dexteronom. XXIII. 18. Joſeph. Antiqu. IV. 8. (3) See Marth. 27. 6. 
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verb, 
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verb, that a Family ſeldom thrives on an ill-gotten 
Eſtate. Therefore we can by no means aſſent 


to what Gretiws delivers, that till zhe lime of 


per forming the Villany , the Force and Efficacy 
of a Vicious Promiſe, remains in ſuſpence ; jult 
as doth the Efficacy of Conditional Promiſes 
till the Condition be made good, and of Pro- 


miſcs about things at preſent Impoſſible, till 


the things do really fall under our Power, as 
we have probable Hopes they will, at our firſt 
making the Bargain: But that when the Fad? 


is once committed, the Obligation then breaks out, 


and exerts its Force, which was not at firſt en- 
tirely wanting, (in as much as the thing was done 
by mutual Conſent,) but was only hindred from 
diſplaying it ſelf by that Vice or Defect, with 
which it was attended ; namely, its contribu- 
ting to the Commiſſion of a Sin. But ſhould 
we admit this Doctrine, the Edict of Natural 
Law forbidding us to enter into Covenant 
about unlawful Matters, would be void, if 
when the wicked Terms of the Covenant 
on one {ide were put in Execution, the other 
Party mult by the Law of Nature be bound to 
ſtand to his Agreement. What an inſignificant 
Order would it be to prohibit Theft, if the 
Act of ſtealing being once over, the Goods 
were to remain in the Poſſeſſion of the Thief, 
without Blame or Danger ? And that Remark 
1s very falſe, ©* That there was not Originally 
© wanting to the Vicious Covenant, an internal 
force of obliging ; but that it was only kept 
© in Suſpence upon account of the attending 
© Wickednefs, till ſuch time as it ceas'd to be 
© an Incentive to Sin. For to give a Pact an in- 
ward Obligatory Force, it is not enough that 
it be made with the Conſent of both Parties, 
but the Subject of it ought to be ſuch a thing 
as Men have a Right and Power of diſpoſing of 
at their Pleaſure. Otherwiſe if mutual Con- 
ſent were ſufficient to produce an Obligation, 
it would be eaſy to overthrow all Laws, ſhould 
Men but enter into a Covenant to break them; 
2nd thus the Law of Nature would manifeſtly 
contribute to its own Deſtruction. It is our 
judgment then, that with regard to the Law 
of Nature, neither the Actor of a Villany, can 
by any proper Right demand the Wages pro- 
mis d him, nor is the Perſon who hired him 
bound to pay the Reward by any inward Tie 
affecting the Conſcience. And that therefore 
the Court of Natural Juſtice , does not think 
it ſelf concern d to enquire, whether or no a 
Man has committed a Wickedneſs, gratis, or to 
trouble it ſelf in giving him relief. Indeed, 
if the Cut - throat here, or any other Man re- 
tain'd for the Execution of ſome unjuſt Vio- 
lence, ſhall upon the other Parties refuſing to 
pay him his Hire, do him ſome Miſchief in 
Revenge, no body will pity the Sufferer, nor 
think that he has been treated injuriouſly, but 
only that he has been dealt with in his own 
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way. This then we muſt obſerve , that al. 
though Covenants in themſelves Viciomt, are 
not Obligatory by any Intrinſical Force or 
Vertue, nor fit to produce an Alion in Courts 
of Juſtice, yet they have ſome kind of Effed 
upon a Man, who having at firſt freely con- 
ſented to them, refuſes afterwards io make 
them good. For they hinder him tromhaying 
any Right to complain of hard Uſage, in cate 
the other Perſon violently bring him to a Com. 
pliance, or inflict ſome Evil on him for his 
Refuſal. It is true the Law of Nature ſorbids, 
that a Man ſhould have forfeited his Claim, by 
by another's dealing injuriouſly, or be com. 
pell'd to pay what he does not juſtly owe, or 
{hould be puniſh'd for denying fo unteaſonable 
a Demand. But he who agrees to a vicious 
Covenant, does by that very Act quit all clain 
to the Favour of this Law, in as much as he 
endeavours, ſo far as he is able to give another 
an unjuſt Power over him. And thoſe Exils 
are adjudg d to fall very deſervedly on Perſons, 
to which they give Occaſion by their own 
Fault. For Inſtance, the Law of Nature for. 
bids, that a Virgin ſhould be rob'd of that 
Title and Character againſt her Will; yet if 
ſhe once conſents to her own Diſhonour, ſhe 
has ſuffer d indeed an irreparable Loſs, but ſhe 
cannot complain of any Injury that has been 
done her (a). And thus too in Common- 
wealths, where Duels are prohibited by Law, 
a Man who has receiv'd a Challenge, 1s nor 
bound to come into the Field, though he has 
given his word to a _ Vet if he freely meets 
his Antagoniſt, and happens to be wounded in 
the Incounter, he cannot ſay that he has ſuffer d 
Wrong, or demand the Charges of his Cure. 
Crotius in favour of his Opinion, urges the 
Example of the Patriarch Judab in the Scrip- 
ture (5), who appear d very earneſt and ſollici- 
tous to ſend Lamar the Price of her playing 
the Harlot. To this Mr. Selaen (e) anſwers, 
That in . of thoſe times it paſs d 
for lawful, for a Woman free from Marri 
* and other Reſtraints, to beſtow her ſelf upon 
a Man, without any Condition of living to- 
* gether; and this either Gras, or for a Re- 
*ward. And that therefore this Agreement 
* was able to produce a Good and Valid Obliga- 
tion, being made about a Matter, which if not 
Naturally, yet was crvilly lawful, or accord- 
ing to Opinion of States and People in thoſe 
Days. We may ſay farther , that moſt Men 
think they ought in point of Generoſity to pay 
ſomething for the purchaſe of their Pleaſures. 
And beſides, Judah might not expreſs ſo much 
Care and Concern, leaſt the Harlot ſhould loſe 
her Wages, but leaſt he himſelf ſhould loſe his 
Staff and Ring, the Pledges he had left in her 
Hands. Another Argument on Grotins's fide, 
may be alledged in that Paſſage of the Romas 
Laws (d), A bat is given to a Strumpet cannot 


(a) Though in this Caſe Ovid's Rule commonly holds true 
—  Crimine.dota:a ei, demernitque virum, Epiſt. Heraid. 6, 137, 138. 
he brings her Portion in her Crime, and wins the Husband in the Spark. 


— — — 


Ipſo 
(b) Gem, XXXVIII 22, C. 


ce D N. & G. I. 5. c. 4 (d) L.:; D. de Condi, ob, tur Carl. & l. 12 tit 5. 
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be recover d; yet not becauſe both Parties are in 
a fault; for indeed the whole Offence, as to this 
point is on tbe ſide of the Giver. 'Tis vicious in the 
Strumpet, to practice ſuch a Profeſſion, but 'tis 
not vicious in her to receive the Fees of her Pro- 


feſſion. The meaning of which Determination 


is no more than this; though to make an open 
Trade of Lewdneſs, and to own as much be- 
fore the /£&azles, did not fall under the Penalty 
of the Laws in the Roman State, yet all Good 
and Vertuous Men, thought it moſt Baſe and 
Scandalous to engage in ſuch a way of Life. 
However, when . Perſons had once fix d them- 


ſelves in ſo vile a Calling, they contracted no 
new Vileneſs, by making the uſual Gain and 


Advantage of it. Or to ſpeak more conciſely, 
the Buſineſs was thus; the Romans granting 
Toleration to Courteſans, the Bargains and 
Contracts made on the Score of that Profeſſion, 
were in their Law adjudg'd to hold good and 
valid (4). 

This ſtill remains true, that a Man cannot 
fairly pretend to be diſpleas d with a piece of 
Wickedneis, which has been undertaken with 
his Conſent, and for his Service (5). Though 
it be a very uſual, and à very good Cuſtom of 
Princes, to take the benefit (in ſome Caſes) of 
Men's Treaſons and Fillauies, and to puniſh the 
Traytors and the Villains, that the Infection 
may not ſpread by Encouragement. Of this 
Proceeding, we have a very remarkable In- 
ſtance, recorded by Paulus Oroſius in his 
Hiſtory (c), Su/prtms having been voted in 
Senate a Publick „ was brought into 
their Hands by the Treachery of his own 
Slave; the Conſuls , with a Wile Diſtinction, 
order'd the Fellow to be preſented with his 
Freedom , as a Reward for his Service to the 
State, and to be caſt head- long down the Tar. 
peian Rock, as a Puniſhment for Betraying his 
Maſter (4). 

IX. The third Queſtion moved on this Head 
is, whether a Reward given for Villainous Ser- 
vice, may be redemanded or recover'd. And 
here the Law of Nature affords no Pretence 
for ſuch a Recovery, provided the Receiver 
has not dealt deceitfully with the other Party. 
In as much as the Gzver by delivering up the 
thing promis'd, intended no doubt to transfer 
the Propriety of it; and this too in way of 
Debt, in Conſide ration of a Service perform'd 


for him, which he himſelf valued ac this rate. 
Now we know that when any thing is given, 
even gratis, all Right of recovery ceaſeth. Nor 
will 1t alter the Caſe to urge, that the thing 
was here obtain'd on an unjuſt Title, and by 
Ways and Means expreſly forbidden by the 
Laws. For this Allegation cannot with any 
colour be made by the Perſon who gave the 
Reward; in as much as he voluntarily bar- 
gaind for the wicked Service, and when that 
was perform'd for him, thought himſelf to re- 
ceive ſomewhat equal in value to the Price 
agreed upon ; nor can he complain of a 
Villany, of which he himſelt was the Principal 
Author. Indeed the legality of the Means 
by which the Reward was acquired, if con- 
ſider d in regard to the Publick Authority, 
ſhall produce this Effæct, that it ſhall be in the 
Magiſtrates Power, to take the thing from the 
Receiver by way of Puniſhment, and (if he 
ſees fit) to reſtore it to the firſt Owner. For 
Inſtance, if a cunning Strumpet ſhall chouſe 
an unwary young Man out of a conliderable 
Summ of Money, ſhe may fairly be obliged to 
refund; ſince even in the moſt vicious Bar- 
gains, ſome Shadow of Juſtice is kept up, and 
the Laws of Contracts in ſome fort oblerv'd. 
But farther, fince it is accounted molt baſe 
and vile in a Man, to demand a Reward, for 
doing a thing which it 1s his Duty to perform 


gratis, it is made another Queſtion, whether 


what he have promis'd or given for a thing 
before juſtly due to us, may be with-held or re- 
cover'd. Some anſwer abſolutely (1), that if 
we reſpect the Law of Nature, Promiſes of 
this kind are Good and Valid, ſince thoſe like- 
wiſe are fo, which we make without any par- 
ticular Reaſon or Proſpect. Vet that at the 
ſame time whatſoever Damage is ſuſtain d by 
violent Extortion, ought to be fully repair'd. 
Perhaps the Buſineſs may be more clearly 
ſertled, if we diſtinguiſh whether the thing 
which we ſay was before due to us, was due 
upon an Imperfect, or upon a perfect Obliga- 
tion. If the former, our Promiſe of a Reward 
for it ſhall hold good, and we cannot ſue for 
Recovery. Thus for Inſtance, although the 
Law of Humanity obliges me to ſet a Traveller 
in his Way, — though ſuch a piece of Ser- 
vice may perhaps coſt me no Trouble, yet if 1 
bargain to receive ſome Conſideration on that 


(a) Ovid indeed, hath accuſed theſe Bargains of Injuſtice upon another Score. 


Sola viro mulier Spoliis exultat ademptis : 
2 wa noFes, * locands venit, 

venait quod utrumque juvat, quod uterque petebat 
Er pretium, quanti gaudeat, ipſa facit. 8 F 
Rue Venus ex 4quo ventura eſt grata duobus; 
Altera cur illam vendit & alter emit? 

Amor. Lib. I. Ep. 10. v. 29, Cc. 

(b) Madea to Jaſon, in Ovid's Epiſt. Ep. 12. 131, 132. 
Ut culpent alii, tibi me laudare neceſſe eſt 
Pre quo ſum toties efſe caact᷑a nocens. ; 


Niſus to Minor, Mer 


b. I. g. v. 130, 131. 


What's to my Country, a my Friends a Sin, to you's a Kindneſs 


ſ— — Cui prodeſt Scelus, is fecit. 
Tibi innocens ſit, quiſquis pro te eft necens. 


Is deem'd the Actor; he that ſins for i 
; you, ſhould Eyes be ſpotleſs Innocence. 
(4) Add Zonar, Tom. III. in Theoplul. ad initio. G } See — 


Tis the Nymphs Priviledge the Spoils to win, 
To let her Nights to hire, and traffick with her Sin. 
She ſells what both as what both invite, 

And ſets the Price upon her own Delight. 

What both with Pleaſure doth alike ſupply, 

'Tis hard if one muſt ſell and t other buy. 


Others may blame, you muſt of force commend, 
For whoſe ſweet ſake I dared fo oft offend. 


Scelus hoc patrieque patrique, Officium tibi it. 
1 — Senec. in Medes v. 599. 593. 


The Gainer by 2 Villany 
(c) L. 5. C. i8. 
2. c. 11. . ro, 
account, 
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account, I may fairly demand the Payment, and 
the other Perſon cannot recover what he thus 

arts with; unleſs I forced him to make a 
ke and unreaſonable Promiſe, by filling his 
head with falſe Frights, or any other Stra- 
tagem of Knavery. Thoſe Promiſes are like- 
wile Valid, which we make to incite another 
to the more ready, and the more exact Per- 
formance of his Duty. For theſe paſs for 


matters of free Bounty and Gratuity. But 


if the thing was before owing to us in a per- 
fe manner (a), and yet the Perſon who is to 
perform it, refuſes Compliance, unleſs upon 
our Promiſe of a new Reward, we take 
this Caſe to be the ſame, as in Engagements 
made through Fear or Guile; and therefore 
to require the ſame way of Proceeding. If 
then 1n a State of Natural Liberty, a Man re- 
fuſe to pay me my due, it 1s plain he does 1t 
upon Preſumption of his own Strength, and 
becauſe he believes it is not in my power to 
compel him. And conſequently, if he deny 
to fulfil a Covenant fairly made, without a new 
Supplemental Condition, he immediately gives 
me juſt Cauſe of uſing Hoſtility to reduce him. 
And if my preſent Affairs will not permit me 
to engage in a Method of War, but incline me 
to agree, though on hard Terms, I may after- 
wards require Satis faction for the Damage I 
now ſuffer; unleſs I end the matter by an act 
of voluntary Forgiveneſs. Yet it quite alters 
the Caſe, if his denial did not proceed from 
meer Unfaithfulneſs and Wickedneſs, but from 
his being able to ſhew that he was exceedingly 
injured 1n the former Covenant, to which he 
now demurs. As for the Members of Com- 
monwealths, if hey refuſe to anſwer an old 
Bargain without ſome additional Reward, they 
will be compell'd to be honeſt by a Courſe of 
Publick Juſtice. 

To this we may add the Diſtinction of the 
Roman Lawyers (65) in Caſes of Vicious Ser- 
vice, whether the Fault or Wickedneſs was on 
the part of the Receiver only, or of the Giver 
only, or of both. In the felt Inſtance, they 
allow an Action of Recovery; but not in the 
other two. | 

X. Weare likewiſe Morally unable or unca- 
pable to perform any thing, or to oblige our 
telves to ſuch Performance, about the Goods 
or Actions of other Men ; which are not ſub- 
ject to our Pleaſure and Diſpoſal. And being 
thus independent from us, we cannot by any 
Act of ours, whether of Promiſe or of Bar- 
gain, give another a Right over them, by 
Virtue of which he ſhould claim them as his 
Due. Hence 'tis a Rule with the Civilians 
(c), © That in Cale one Man promiſe that ano- 
* ther ſhall give or ſhall do ſuch or ſuch a thiog, 


(b. Add. JI. 12. Tit. 5. D. de Condit. ob turp. Caus. (a) Liban. Orat. 5. I receive only thoſe Advantages which the 


— r  — 


* 


* neither of them ſhall ſtand obliged (1). 
Which is very ſuſt and true, if we ſtick to the 
bare Words of ſuch a Promiſe. But becauſe 
it ſeems inconvenient, that an A& ſeriouſly 
undertaken ſhould produce no Effect, we are 
apt commonly to interpret Promiſes of that 
kind in this Senſe, that the Perſon promiſin 
will take care to bring the other Party to Per. 
formance; in whoſe Name he now ſeems to 
make the Engagement. But if I make a Pro. 
miſe to a Man in ſo expreſs and direct Terms 
as theſe, that I will endeavour to prevail on a 
third Perſon, to do for him ſo or ſo; I am then 
obliged to labour by all means morally poſſible, 
to move that Perſon to a Compliance. We ſay 
by all means morally poſ/eble, that is, ſo far as the 
other Man can honeſtly deſire me, and fo far as 
is conſiſtent with the Nature and Method of 
Civil Life. And if in this Caſe, I omit nothin 
on my part (2), and yet the third Perſon — 
to grant the Requeſt, I am not bound to make 
good the Default; unleſs this was an expreſs 
part of my Promiſe, or was implied in the 
Nature of the Buſineſs (4). But if I promiſe 
in this manner, wn/eſs a third Perſon do ſo or 
Jo, I will forfeit thus much, it is manifeſt that 
if the third Perſon fail, my Engagement will 
ſtand good againſt me. Somewhat like this 
we meet with in the Roman Conſtitutions, 
which decree that in Caſe a Perſon diſpoſes 
in way of Legacy, a thing which belong'd 
to another Man, and which he knew ſo to be. 
long, the Feir ſhall be obliged to redeem, and 
to reſtore it, or if it cannot be redeem'd, 
to give the value of it to the Owner (3). Yet 
certain it is, that a Promiſe of what kind 
ſoe ver, cannot lay an Obligation on the third 
Perſon, nor give the other Man a Right of re- 
quiring any — immediately from him. 


But if the third Perſon be one placed under 


my Governance and Command, his Things or 
Actions are not accounted anothers, but my 
own; ſo far as my Authority over him ex- 
tends. And thus far I can by Promiſe or other 
Engagements effectually diſpoſe of them; fo 


as not only to bind my ſelf to fee the Agree- 
ment made good, but to cauſe that the Perſon 


in whoſe behalf I tranſact, ſhall as ſoon as he is 
acquainted with my Pleaſure , be obliged by 
vertue of my Power over him, to perform the 


Condition. Though the common and regular 


way of proceeding 1n theſe Caſes, isto apply to 
the principal Promiſer, and to require him to 
force the Perſon under his Care and Direction 
to a Compliance; and upon the Obſtinacy and 
Default of the govern'd Party, the Action at 
Law ſhall lie againſt his Governour, unleſs he 
has reſign d his Charge, and left him wholly 
to his own Diſpoſal. 


— 
— 


Law allows me; and where is the Favour in this Caſe. He that hath been obliged with a Kindneſs, ought to mak. 
Requiral co his BenefaQtor. But we can owe no ſuch return to a Judge, who doth not act out of Favour to us, but 
as the Necefliry of the Law directs him. (c) Aad. 3. I. 3. tit. 20. In#it. de inutil. Stipulat, (1) See D. dog. oy 
%%%. B. 44. tit. 7.1. 11. (2) See Grotius, Book II. c. 11. . 22. and Book III. c. 21. . 30. (d) Liv. . 2. c. 3. 
He ſecm d to have ſatisfied his Obligation, inaſmuch as he contributed nothing on his ſide, to hinder the Buſineſs 
t:om being perform'd. (3) See ſtir. B. IT. tit. 20. de Legat is. ſ. 4. vid. O. I. 32. Leg. 30. f. 6. 


XI. Laſtly, 
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XI. Laſtly, I am Morally incapacitated to 
make a Promiſe with any effect, to a third 
Perſon, about ſuch Things or Actions of mine, 
o which another has already acquired a 
Right; unleſs perhaps this other Party be con- 
tent to wave his Claim. For he who by a 
former Engagement has made over his Right, 
can have no power left to diſpoſe of it anew. 
And all Pacts and Promiſes might be cancell'd 
and eluded with very little trouble, were we 
allow'd to enter into new ones, either directly 
contrary to the former, or any way incon- 
ſtent with them, as to the Performance. In 
this caſe therefore, the latter Contract is diſ- 
annul'd and rendred ineffectual by the former, 
or as we ſhould rather ſpeak, the former ſhews 
that the latter can be of no force or uſe. 
Hence for inſtance, are all thoſe Covenants void, 
which Subjects make either among themſelves 
or with others, in prejudice of the Duty and 
Allegiance they owe to their lawful Sove- 
reigns (4). | 
It is a common Rule, that he who has the 
Precedency in Time, has the Advantage in Right. 


Not that Time confider'd barely in it ſelf can 
make any ſuch difference; but becaule the 
whole power over a thing being formerly ſe- 
cur'd to one Perſon, bars all others from obtain- 
ing a Title to it afterwards, And hence too it 
comes to paſs, that a Servant cannot diſpoſe of 
his Labour (1), otherwiſe than his Maſter 
pleaſes, to whom by Vertue of a former Con- 
tract it entirely belongs. By the Roman Laws, 
a Slave could not enter into any Obligation, 
even with his own Maſter, befides the general 
Obligation implied in that State and Condition 
of Servitude; and the Reaſon of this was, be- 
cauſe his Maſter had before a full Right over 
all chat he poſſeſs d, and all that he could do 
to any advantageous Purpoſe. | 

If a Man, contrary to theſe Duties, ſhall 
have deceived and prejudiced another by pro- 
miſing a thing, which either was not his 
own, or was before otherwiſe beſtow'd and 
ſecur'd; he ſhall be oblig'd to make good the 
Damage; and in many Caſes, ſhall be Jiable 
farther to ſuffer the Penalty of Conſenage 
(3k 


(a) Gramond. Hiſt. Gal. I. 5. He that is born under a Prince, doth originally engage his Faith and Allegiance 
to him; and whoſoever attempts to draw them away, is a moſt unjuſt Invader of another's Rights; nor will any 
ſuch Covenant hold good, being made contrary to the Laws and Conſtitution of the Kingdom. He that gives 


his Promiſe againſt his Prince, is by the very Act releas'd from the Obligation. 
( 2 ) Vid. D. I. 47. tit. 20. Stellionatus. 


de inutil. Stipulat. . 6. 


(1) Vd Inſtit. I. 3. tit. 20 


CHAP. 


VIII. 


Of the Conditions of Promiſes. 


RN 

\Oncerning Engagements by Promiſe, this 
is farther to be obſerv'd, that ſome are 
made purely, or ſimply, and ſome under Con- 
dition (1); or that ſometimes we oblige our 
ſelves abſolutely to ſuch or ſuch a Perform- 
ance, and ſometimes we ſuſpend our Obli- 
gation, till certain Clauſes or Proviſo's are 
made good. 

(2) added 


II. A Condition is an r agar 
ve of Rights 


to ſuch Acts, as are produ 
Obligations, by Virtue of which their whole 
Force and Efficacy is made to depend on ſome 
particular Event, proceeding either from For- 
tune, or from Human Pleaſure (3). So that 
to the true Nature of a Condition, theſe two 
things are requiſite, firſt that it have the 
Power of deferring and ſuſpending the force 
of the Obligation, and ſecondly that the Event 
expreſs d in it do not as yet appear; at leaſt 
that it be at preſent uncertain, as to our Un- 
derſtanding. E 

III. Hence we may conclude, that thoſe ad- 
ditional Clauſes are not properly Conditions, 
(tho' they ſeem to be ſuch in a Grammatical 
lenſe) which refer to the time preſent or paſt. 


of them 


For Futurities only are dark and obſcure to 
Mortal Apprehenſions, but as for things which 
are now before us, or have already gone over 
our Heads, we have uſually a clear Knowledge 
; and therefore they can include no 
power capable of ſuſpending our Aſſent. And 
therefore it is given as a Rule in the /n/t:tu- 
tions (a), that Conditions which regard the 
time preſent, or the time paſt, as ſuppoſe I 
ſhould ſay, I will give ſuch or ſuch a thing, 
if Titius has been Conſul, or if Mzvius be fill 
alive; do either immediately cancel and annul 
the Obligation, or elſe do not put it off at all, 
nor hinder it from being pure and abſolute. 
For if the things annex d for Conditions, are 
not as they are ſuppos d to be, the Engagement 
is to no purpoſe; but if they are ſo, the Pro- 
miſe is Valid as ſoon as it is made, and begins 
abſolutely to oblige. Vet here it mult be ob- 
ſerv'd, that a Condition regarding the time 
preſent or paſt, may be added to an Obligation, 
in caſe both or either of the Parties tranſact- 
ing, be uncertain of the thing. And Promiſes 
of this kind ſeem to imply a convenient ſpace 
of Delay. In as much as nothing can be de- 


_ D— 


(1) The Roman 2 add to this Diviſion, the Determination of the Time and Place of their Performance. 


Fid. Inſtit. B. 3. tit. 16. f. 2. & 5. 
Sccond Note upon this Section. 


( 2 ) See the Eighth Chapter of this Book, S. 2. 
(a) B. 3, cit. 16. T. 6. de Verb Oblig. 


(3) See Mr. Barbeyrac's 
manded 
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manded by Vertue of the m, until it ſhall be 
made clearly apparent to the Promiſer, that 
the matter inſerted as a Condition, has really 
happen'd; and the Proof of this mult neceffarily 
take up ſome time. For Inſtance, a Man un- 
skill'd in Hiſtory, may be drawn in to promiſe 
Another Perſon Ten Pounds, if Ceſar ever 
paſs'd the Rhine, Now here before the Sum 
can be claim'd, it muſt be made evident from 
the Authority of Creditable Hiſtorians, that 
ſuch an Adventure was actually perform'd. 
Again, if I promiſe in this manner, I will 
give ſo much Money, in caſe Mævius who is 
© rravelling abroad be {till alive; the other 
Perſon can then only require the Money, when 
have receiv'd certain Aſſurance of Mævius's 
Life. But if we take a cloſer View of theſe 
Matters, we ſhall find that the above-mention'd 
Promiſes, and the reſt of the ſame Nature, 
ought to be interpreted in this Senſe, I wall 
10 you ſo much ¶ you prove to me that Ceſar 
paſs d the Rhine, or that Magvius the Traveller 
15 now living; and thus they become truly 
Conditional ;- but then the Condition is not the 
Truth, and Certainty of the preſent, ar pafi 
Act conſider'd in themſelves, but the future 
Proof of it to the promiſing Party. It is cer- 
tain therefore, that if the Truth of the Mat- 
ter inſerted, was known on both ſides, and 
the Perſons were in earneſt, the Promiſe is 
not Conditional but Abſolute. Again, if both 
knew the matter to be falſe, the Promiſe ſhall 
paſs for a Jeſt, and conſequently produce no 
Obligation. If a future thing be added which 
they knew mult infallibly come to paſs, or 
ſuppole, F the Sun riſe to Morrow, tis gene- 
rally agreed that ſuch a Clauſe ought not to 
be reckon'd a Condition; in as much as the 
future Event being already known to be moſt 
Certain and Neceſſary, does not delay the Ob- 
ligation, nor hinder it from taking place this 
very Inſtant, Yet becauſe we ought not eaſily 
to preſume that the Clauſe is added for no 
Reaſon, it is worth while to conſider, whether 
in ſuch a Promiſe, the Particle zf be not put 
for the other Particle when ; ſo that the En- 
gagement ſhall not be Conditional, but onl 
made for a Day hence; as ſuppoſe thus, 7 ui 
give ſuch or ſuch a thing to Morrow when the 
Sun riſeth. 

And thus we find that every Condition pro- 
perly ſo call'd, includes ſomewhat which is 
at preſent uncertain, at leaſt to one of the 
Parties, between whom the Buſineſs is tranſ- 
acted; and the Obligation remains in Suſpence, 
till the thing ſhall hereafter come to paſs, or 
ſhall be demonſtrated by good Evidence, to 
have already happen'd. When the Condition 
appears true, the Obhgation begins to have a 
pure and ablolute Force; if the Condztion fail, 
the Obligation expires with it. 

IV. Conditions are commonly divided into 
Poſſible and Iinpoſſible. The former are ſuch 


as make an Obligation depend on ſome Exent 
which may Natarally or Morally happen. * 
are again ſubdivided into Caſual, Arbitray 
and Mixt (a). A Caſual Condition is ſuch 23 
depends, either on the pleaſure of a third 
Perſon, not obnoxious to our Power and Ay. 
thority, or elſe on meer Chance and Fortune 
in reſpect of us; as ſuppoſe in ſuch a Promiſe 
as this, I uill give you ten Pounds if Caius mar. 
rzes Titia ; or rf it don't rain within theſe three 
Days , &c. an Arbitrary Condition is ſuch ag 
depends as to its being or not being on the Will 
and Power of him, to whom a Promiſe jg 
made under that Limitation (4). But ſhould 
a Condition be annexed, depending on the Plea. 
ſure of the Promiſer, the Engagement would 
be inſignificant (c); as if one ſhould ſay, 7 
will give you ten Pounds if I think fit. For the 
Senſe of ſuch a ſpeech amounts to no more than 
this: I make you an abſolute Promiſe that ar 
preſent, and hereafter too, it ſhall be at my 
Choice, to promiſe abſolutely or not. And 
therefore the other Party can hence require 
no Kigbt, unleſs the Offer be afterwards im. 
proved to a full and perfect Engagement; ſince 
the Conaition here mention d may be perpetu- 
ally ſtopt, or eluded by the Promiſer. So that 
We may reaſonably ſay, that what 7s per- 
feetly in our Power, ought not to be confounded 
wth, or thrown among it, matters of Chance and 
Accident. If the Condition be indeed in the 
power of the Promiſer, and yet ſuch as he is 
not able or is not willing always to elude, it 
muſt be enforced by ſuppoſing a particular 
time, beyond which it cannot be deferr'd; as 
if | ſay, 7 will give you ſuch a Summ of Money 
if 1 Marry, that is, when 1 Marry. 

From what has been hitherto offer'd, we 
may be able to explain more accurately , the 


Aſſertions of Grotius (d) upon the lame Head. 


He ſays, That F the thing promiſed, be not at 
preſent m the power of the Promiſer, but may 
be hereafter, then the Strength and Efficacy of 
the Promiſe lies in ſuſpence ; for it muf? then 
be ſuppoſed to have been made conditionally, that 


is, in caſe the Promiſer have it in his 


Power. Now this Rule we allow to hold good, 


provided that the other party knew the thing 
not to be at preſent in the power of the Pro- 
miſer. For otherwiſe it looks like Knavery, 
when a Man expects an abſolute Promiſe , 
which ſhall begin to bind immediately, to put 
him off with a Conditional one, which cannot 
take place till hereafter. He adds, if the Con- 
dition whereby the thing promiſed, may be 
brought into our power, be it ſelf in our power, 
(J we are obliged to do whatever is Morally fit 
and juſt, for the Performance of it. That is, if 
I promite you any thing, which at preſent it 
is impoſſible to me, but may by my Pains and 
Care be hereafter rendred poſlible, I am bound 
to ule all 1 that I may become 
able to diſcharge my Engagement. For In- 


(a) F:d.1.6. tit. 51. f 7. C. d: Caducis toll. (b) Which is likewiſe call'd a Promiſcuous Condition. I. 35. tit. l. 


\ +1. D. de condit. & di monſtrat. &c. Leg. 11. . 1. (c) Vid. I. 18. tit. 1. D. de contra 


Ob1ignr, & A en. I. 45. tit. 1, de verb. oblig, (d) L.2.c. 11.1, g. n. 2. (*) Si conditio Ti? poteſt ati va 


wy 


A emptione. I. 44. tit. 7. D. a! 
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ſtance, a young Student in the Law, promiſes 
a Man to plead all his Cauſes in the Court, if 
he arrive at any good skill in his Profeſſion, 
Here according to Grotzus's Rule, the Student 
is under an Obligation to ply his Buſineſs with 
his utmoſt Strength and Diligence, that he may 
make himſelf fit for the Bar. But this will 
not hold, unleſs the Perſon Promiſing, has ex- 
reſly declared or given fair Preſumption, that 
* will ſet himſelf in earneſt to the acquiring 
ſtrength for the Performance. Otherwiſe the 
Condition * delay d in infinitum. We may 
obſerve too, that Crotius here uſeth the Term, 
Conditio Poteſtatiua, quite contrary to that 
Senſe, in which we have above defined it; he 
makes it to be in the power of the Promiſer, 
we in the power of him to whom the Promiſe 
is directed. | 

Laſtly, a Mixt Condition is that, the ful. 
filling of which depends partly on the Power 
of him, who receives the Promiſe, and partly 
on Chance; as thus for inſtance, 7 will gi 
you a Sum of Money, if you marry ſuch a Gentle. 
woman, Now, this 1s not purely at your 
Pleaſure ; for the Gentlewoman may refuſe 
= _=_ or may die before the Match is 

aiſh'd. | 

We have only this to add, that a Condition 
is then look'd upon as perform'd, when the 
other Party concern'd, does himſelf hinder it 
from being perform'd (a). 

V. Impoſſible Conditions, are either Natu- 
rally or Morally ſo; that is, ſome matters by 
the Nature of things cannot be done, others 
by the Laws ought not to be done. Such Con- 
ditions annex'd, eſpecially if both Parties knew 
them to be ſuch, do according to the plain 
and {imple Conſtruction of the words, render 
the Promiſe Negative, and therefore Null (6). 
In Buſineſs tranſacted between thoſe who live 
in a State of Natural Liberty, a Condition na- 
arc 4 impalſible, does plainly ſhew that the 
whole thing is void. Only with this diffe- 
rence, that to deny ſome Requeſts, in ſuch a 
round about way, k making the Anſwer run 


— . — 


Condition, is uſually reckon'd an Affront; 
when a plain Denial might not have been 
taken ill (c). And as to this Point, if the 
Condition be Morally impoſſible, the Caſe is 
the ſame, as if it were Naturally fo. Should 
the other Party accept of this vile Condition, 
and actually fulfl it, how far he may then 
claim the Performance of the Promiſe, is eaſily 
5 be gather'd from the preceding Chapter, 

8. (1). | | 

In Commonwealths, Proviſion may be made 
by Civil Ordinances, that in a Promiſe utter'd 
under a Condition Naturally impoſſible, eſpe- 
cially if the Party to whom it is directed, 
knows not that it 1s Impoſlible, the Condition 
ſhall be Null, and the Man reſcued from the 
Cheat and Delufion. As for thoſe Pacts and 
Promiſes, to which vicious Conditions are 
annex'd, the Laws of all Countries moſt wiſely 
declare them void; leaſt the Contracts of pri- 
vate Men ſhould tend to the Subverſion of the 
Publick Eſtabliſhment. And thus the Romar 
Laws, diſannul'd all Impoſſible, Vile, or Jelt- 
ing, Conditions inſerted in Wills; becaule it 
was thought moſt abſurdly unreaſonable, that 
Men in a Buſineſs fo very ſerious and grave, 
ſhould be put upon with trifling and 1mper- 
tinent Clauſes (4). 

VI. If in Promiſes, mention be made of 2 
certain place, without mention of a certain 
time, it is taken for granted, that ſo much 
time ſhall be allow'd for performing the Pro- 
miſe, as will ſerve to bring a Man conveni- 
ently into the place of Action (e). 

VII. But in caſe a limited Time be expreſly 
added, this will cauſe that the Obligation ſhall 
not exert its Effect till ſuch a Space be expir'd, 
or that no Demand ſhall be made before the 
appointed Day (2). 

VIII. It may be convenient in the laſt place 
to examine, in what Points theſe Conditional 
Promiſes differ from Pari, and in what Points 
they may be reſembled to them. In this then 
back thoſe kinds of Engagements ſeem to 
agree, that as the former do not bind, unleſs 


Affirmatively, but clogg'd with an impoſſible the Condition be made good, ſo the latter, when 


——— 


(a) id. 1. 50. D. de Contrah. empt. (b) Zi. 1. 1. f. 11. 1. 31. & 1. A. tit. 7. D. de oblig. & a8. (c) When 
Miltiades, in Corn. Nep. c. 1. & 2. ſummon' d the Lemnian;, to yield up their Iſland to the Athenian Power, they 
anſwer'd in a ſcoffing manner, that they'd then ſurrender, when the North-wind, which was directly contrary 
to Athens, brought him from home to Lemnos. The General took no more notice, but ſailing by them, poſſeſs d 
himſelf of Cherſaneſus, and there fix d his Seat and Command; and ſoon after rerurn'd to Lemnes, whither now 
the North-wind directly carried him, and claim'd their Promiſe; his Home, as he ſaid, not being now Athens but 
Cherſoneſus. The Inhabitants nor daring to make Reſiſtance, fairly quitted the Iſland ; but it was non difo ſed ſe- 


cunda fortuna adverſariorum capta; not won by the force of their Word and Engagement, nor by the good Fortune 


of their Enemy. Such was the Promiſe of Leſdeguier, made to Maphes Barberiui, about profeſſing the Remiſb Re- 
ligion ; which we find Gramond. Hiſt. Gal. I. 16. p. 708. (1) See Mr. Barbeyrac's 4th Note upon this Section. 
(d) Thus Eumolpus's Will runs in Petrenizs, Let all thoſe to whom I have given Legacies, beſides my Children. 

receive them upon theſe Terms and Conditions; That they cut my Body in Pieces, and eat it amongſt them be - 
fore the People. Of the ſame kind is Tirefas's merry Story in Horace, I. 2. ſ. 5, 84, Cc. 


Me Sene, quod dicam, — ef, Anus improba Thebis, Scilicet elabi ſi poſſet mort ua Credo 
Ex Teſtamento fic eſt elata: Cada ver uod nimium inſtiterat vient i. 
Unctum olco largo nudis humeris tulit Here,: 


Which place the Scholiaſt thus interprets, The old Gentlewoman order'd by Will, that her officious Heir ſhould 
carry her Body naked, well oil'd upon his Shoulders to the Grave, with this pleaſant Thought; That ſhe might 
t leaſt lip from him now ſhe was dead, tho he had ſtuck ſo cloſe to her during her Life, that ſhe could never 

Lefore eſcape his Importunity. See more on this Point in the Civilians, in B. 7. tit. 8. D. de uſu & habit. 


(e) Vid. D. I. 73. princ. I. 137. . 2. de Verb, Oblig. & Inflit. I. 3 tit, 16. 4. Verb. Oblig. . 5. 
EE 
H h | one 


; 
f 


— 


2. Of the Minifters, or Agents, 


"one Party forbears to perform the Articles, 
do by no means oblige the other (1). And 
hence it is a common Remark, that the par- 
ticular Heads of a Contract are in the manner 
of ſo many Conditions. Some indeed make one 
Exception to our Rule about Pacts; that in 
caſe any Article ſhould be added, not for ule, 
but perhaps out of Gallantry or Complement, 
the Non-performance of ſuch a matter ſhall 
not releaſe the other Party from his Obli- 
gation. But as little Indulgence as poſſible, 
thould be granted to this Exception; as well 
leſt Men ſhould abuſe it by applying it to the 
Principal Articles, as becauſe it is not to be 
preſum'd, that Perſons would clog a ſerious 
Covenant with Clauſes impertinent and un- 
neceſſary (a). 


( 1 ) See hereafter in B. 5. C. 11. S. 9. 


Promiſes under a Poteſlatide or Arbitrary 
Condition, do in this agree with Pads, that 
in both a Man muſt perform ſomewhat on his 
{ide, before he claim the Promiſe or Bargain 
of the other Party. But in this they ditter, 
that in the former, the Perſon promiſing docs 
not think it much his Intereſt, whether the 
thing be perform'd or no; at leaſt he does not 
intend to oblige the other Party to. a Com. 
pliance, but leaves him to uſe his own Pleaſure. 
But in Facts, as the Reaſon why I have under. 
taken any Performance, is the proſpect of 
ſomewhat to be done for me by the other 
Perſon; fo if he fail in his Part, I am not 
only releas d at preſent from mine, but I may 
oblige him by Force to ſtand to the Agree. 


ment. 


( a ) Gramond. IIiſt. Gal. I. 16. obſerves of the ſecret Articles 


of Marriage between Charles the Firſt, when Prince of Wales, and Henrietts of Burdon, that they were added 
by the moſt Chriſtian King in Complement to the Court of Rome,; neither Party imagining, that they were iq. 


ended to be kept. 


—— 
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Of the eMinifters, or < Agents, concern'd in contratting 
Obligations for other «Men. 


T is very uſual for us to confirm and ra- 
tifie pad and Promiſes, not immediately 

by our ſelves, but by ſome Agent or Proxy. 
What Rules are to bs obſervd in ſuch Pro- 
ceedings, it is now our Buſineſs to explain. 
This then is certain, that a Man is hig 4, 
not only when he makes known his Conſent to 
the Perſon, towards whom the Obligation is di- 
reed, immediately from his own Mouth, but 
alſo when he ſignifies the ſame to another 
Man, whom he has impowerd to tranſact 
on his Behalf. The Agent in ſuch an Affair 
is to be look'd on as a kind of Inſtrumental 
Cauſe; in as much as he not only does all by 
another's Authority, but likewiſe acquires no 
proper Right, brings no Obligation on him- 
telf, referring to the Perſon with whom he 
is appointed to treat; but obtains a Right only 
for the Perſon who has employ'd him, and to 
him indeed, he ſtands under an Obligation to 
manage his Concerns with Honeſty and Faith. 
fulneſs. For thoſe Actions of another do pro- 
duce an Obligation or a Right in us, and are 
conſequently to be elteem'd owrs, for the per- 
forming of which we have inveſted the other 
Perſon with full Power, and have openly pro- 
tels'd that we will acknowledge them for our 
own. But before a third Man can treat to 
any effect or purpoſe, with ſuch a Perſon, 
tis Neceſſary he be well aſſured, that we 
have choſen and conſtituted him the Inter- 
preter of our Will, and that we will ac- 


count whatever he acts, as perform'd by our 
{elves (a). 

II. Now we are wont to depute another to 
Covenant in our Name, either by a general 
Commiſſion, impowering him to do whatever 
he thinks moſt convenient for our Affairs; oc 
by an expreſs and limited Form, preſcribing 
him both the Subject and the Manner of his 

roceeding. In the former caſe, I ſtand oblig'd 

y whatſoever he has concluded about the 
Buſineſs in hand, Honeſtly, or Zona fide. It 
is neceſſary to add this Reſtriction; for he 
cannot bind me by what he does treacheroully 
and with a knaviſh Deſign of circumventing 
and abuſing me. In as much as when I con- 
fer'd ſuch Authority upon him, I muſt be 
thought to have ſuppos'd his Integrity, as an 
eſſential Condition. Nay, the acting bond fide, 
or uprightly and faithfully implies thas far- 
ther, that what the Subſtitute pertorms, ſhall 
not derogate from the Honour and Advantage 
of his Principal ; at leaſt fo far as the preſent 
Poſture of things will bear. For to be 1gno- 
rant of theſe Points, is almoſt as groſs a Fault, 
as open Diſhoneſty. The ſame muſt be ſaid 
of thoſe blank Papers with our Names ſub- 
{cribed at the bottom, which we often deliver 
to our Agents to be fill'd up and turn'd into 
Inſtruments of Obligation. Theſe ſhall not 
bind us- at all, if any matters be inſerted 
in them, as are Diſagreeable to the Nature 
of the Affair given in Charge, and ſuch 2: 


— 


— 


(a) From theſe Principles are deduced moſt of the Diviſions, which we find in the Roman Laws, ſvper action 
exereizoria & inſtitoris, Vid. D. I. 14. tit. 3. & Iuſtit. I. 4. tit. 7. & l. 15. tit. 4. D. Nu juſſu, 


we 
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we cannot be preſumed to have conſented 
5 1 depute a Man with limited Orders, he 
cannot lay an Obligation on me, beyond the 
Bounds of his Inſtructions. 

It any Aﬀent be ſent with a double Com- 
million, one Open, to ſhew the Perſon, with 
whom he is to tranſad, the other Secret, pre- 
ſcribing what Steps he ſhall take, and how far 
he ſhall proceed; it may be made a Queſtion, 
Whether the Agent ſhall ob/zge his Principal, if 
he exceed his private and ſecret Orders, yet ſo 
as to keep within his pen Commiſſion : where 
the Affirmative ſide _ to be maintain'd (1) 
For by my open Inſtruct᷑ ions, I bind my ſelf to 
the third Perſon, with whom the Contract is 
made, that I will ratify and make good what 
my Agent ſhall conclude on. And by my ſecret 
Orders I bind my Agent, not to recede from 


ſuch poſitive Terms; in which Point if he 


tranſgreſs, he ſtands accountable to me, for 
ſo much as I loſe by his Miſmanagement. But 
I am {till tied to perform to the third Perſon, 
what was thus granted in my Name. For 
otherwiſe there could be no manner of Safety 
ia treating by Commiſſioners, it being ever to 
be fear d leaſt their /ecret Direct ions ſhould differ 
trom their open Powers; neither could there 
be a more ſpecious Pretence made uſe of, to 
overthrow all Affairs tranſacted by Mediation, 
and to deceive and abuſe Men wich vain Trea- 
ties (5). But it muſt be obſerv'd, we ſuppoſe 
here, as in the former Caſe, that the Agent 
when he thus tranſgreſſes the Bounds of his 
rivate Inſtructions, did it not out of a diſ- 
oneſt and treacherous Deſign. 

III. If we make uſe of a Deputy in tranſ- 
mitting a Promiſe to another Man, and the 
Perſon 1mploy'd, happen to die before he have 
declar'd our Propoſal to the other, or obtain'd 
his Aſſent, it is plain his Promiſe may be re- 
vok'd (2). For my expreſs Will in this caſe, 
was to contract an Obligation by the Words 
of this Perſon only whom I intruſted with the 
Aﬀair. And therefore although he may have 
declar'd his Meſſage to a third Man, whence 
it may come to the Ears of the Party, to 
whom it was directed, yet this way of Com- 
municating the matter, can lay no Tie upon 
my Conſcience. For it was neither my Deſign 
in the leaſt to render my ſelf oblig'd, by the 
means of this third Perſon, nor is he ſo fully 


acquainted with my Will, as to give another 
any good Aſſurance of it. But the Caſe is 
otherwiſe, as to a Bearer whom I intruſt only 
with Letters of mine, expreſſing my Pleaſure 
to a Perſon at a Diſtance. Though the Bearer 
die before he reach the Perſon, and the Let- 
ters are deliver'd by another, yet this is no 
Hindrance to the contracting ot a firm Obliga- 
tion. For here the Letters, and not the 
Bearer, are the inſtrumental Cauſe of the En- 
gagement; and it ſignifies nothing to either of 
the Parties concern'd, by what hands the Deeds 
were convey d and preſented (c). 

IV. On many other Accounts there is great 
Difference, whether a Man act by my Depu- 
tation purely as a Meſſenger, and a Bearer of 
my Opinion and Pleaſure, or as an Agent and 
Mediator, with a Liberty of interpoling his 
own Judgment, in ſome Points of the Buſineſs. 
Which Gro7zas, in B.2. C. 11. S.17. thus ex- 
preſſeth in other words, #hether the Perſon be 
pitch'd on to ſignify the Promiſe I make, or whe- 
ther he be aut boriæ d to make the Promiſe himſelf. 
In the former Caſe, if I revoke my Promiſe be- 
fore it have been accepted by the other Party, 
my Revocation ſhall ſtand good, although the 
Meſſenger being unacquainted with it, ſhould 
go on in ſignifying my firſt Reſolution (4). 
But if a Man acts for another in the latter way 
of Deputation, unleſs the Change of Mind be 
notified to him, it ſhall be void, and his Prin- 
cipal ſhall itand oblig'd, if he proceed to ſettle 
the Buſineſs, as he was at firſt commiſſion d. 
For the 41 9. when he choſe to offer his 
Promiſe by ſuch an Agent, lodg'd the obliging 
Power 1n his Perſon, and not in his Pocket ; 
that is, he intended him not barely for the 
Meſlenger of his Purpoſe, but for one that 
ſhould employ his own Judgment as well as 
his bodily Service in the Affair (e). The ſame 
Diſtinction the Civilians apply to the Queſtion, 
whether a Grant ſhould hold good, in caſe the 
Donor die before 1t be accepted. Which they 
affirm, if the Perſon deputed to carry the 
Grant, were of the former kind, becauſe then 
nothing would be wanting on the Donor's part. 
But they deny it if the Agent's was of the 
latter fort; becauſe the Donor did not fully 
make the Grant, but only order'd 1t to be 
made; or had not yet actually offer'd the 
thing, but only given Commands for its being 


offer d (f). 


(a) We have a famous Inſtance of ſuch a Cheat in Blanks, recorded by Zonarat, Tom. 3. and by Glycas, Tom. 4. 


* 


— 


in Roman. Lacapen. circa priucip. The Patriarch Trypho being accus'd of extream Ignorance, and as one that was 


not ſo much as ca 


Jud 


a pable of Writing, to conkute the Cenſure, wrote down his Name in a fair Paper, before the 
h zes appointed. This Paper Theophanes of Ceſares, fill'd up with a formal Reſignation, and ſo brought it ro 


che Emperor; who as the Plot had been laid, took hence an Occaſion to eje& the Patriarch. See Mr. Barbezrac's 


Third Note upon this Section. 
pag. 582, 583, 588. 
D. de manum i ſ. vindict. & I. 40. tit. 2. 
aa J. 3. tit. 3. D. de procuraroribu 
where he delivers it as his Jud 

of it, during the Donor's Lis. 


(e) 


(1) See Gror, B. 2. c. 11. . 12. 
(2) Yid. Iuſtit. I. 3. tit. 27. f. 10. 


(b) Vi Memoires touchant les Ambaſſadeurs. 
(c) Comp. Gros, I. 2. c. 11. . 17. (d) Comp. I. 4. 


Vid. I. 15. D. nandati. Comp. |. 1. tit. 18. D. de Offic. Praſ. & Caſtai. 
, cap. un, de renunciat. in Clement in. 


(f) Yer ſee Ziegler on Grot. I. 2. C 11. . 17 


ent, that the Donation may be accepted, in caſe the Perſon deputed, made offer 
But one would wonder how the other Party ſhould make any ſtop or delay at 


cceptance, if the Donation be ſuppos'd to have been thus communicated. Grotius ſays, that the ſame Rule is 
to be follow d in deciding the Controverſy, whether a Perſon thus acting 0 Commiſſion, can bring an Action 


againſt the Heir of the Princi 
in executing his Orders. 


man Judges gave a quite contrary Sentence. 


pal or Donor, for recovery of the Charges he 
In which Caſe the Author of the Books to Heroine, B 2. c 13, informs us. that two 


Hh 2 


ath been at ſince the Donor's Death, 


V. Az 


— 


—— 
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"Of the <Minifters, or Agents, Book III 


V. As we may declare our Conſent to an 
Engagement, by an Agent or Miniſter, fo it 
is a farther Queſtion, whether a third Perſon 
may accept in our behalf, a Promiſe made to 
us by another. And here the Diſpute is not 
about thoſe Perſons whom we have com- 
miſſion'd to make Acceptance in our Name; 
for what we do by them we are ſuppoſed to 
have done our ſelves, and when we have in- 
truſted a Matter to another Man's Pleaſure, our 
Will and Conſent is included in his. But the 
Doubt regards only thoſe whom we have not 
in this manner authorized. And here Gro7/zas 
(a) obſerves, * That we ought to diſtinguiſh, 
«< whether he who makes us a Promiſe on behalf 
© of 2 third Perſon, does addreſs and bind himſelf 
© immediately to us, of whether he promiſes 
directly tothe abſent Party, and uſeth us only 
© for Witnefles of the Act. That is, whether 
the Words run thus, I promiſe you that will 
give Seius ſuch a thing, and you are Witneſs of 
this my Reſolution. In the former Caſe ac- 
cording to the Natural Senſe and import of 
of the Promiſe, ſo ſoon as I have accepted it, 
{ acquire a Right of taking care that the thing 
mention'd , be transferr'd to the third Perſon, 
if he too will accept it; ſo that the Promiſer 
in the mean time cannot revoke his Engage- 
ment. Yet he to whom the Promiſe was im- 
mediately directed, may remit it before the 
third Man has declared his Acceptance. The 
Promiſe then ſeems on the whole, to amount 
to this, I will give Seius ſuch a thing, if you 
pleaſe. And conſequently 1t is 1n your power 
and choice, whether you will transfer the 
Promiſe on Sezus, or whether by refuſing the 
Offer, you will hinder it from coming to him 
by your Means. And this 1s all you can do; 
for if I am abſolutely reſolv'd to confer the 
Kindneſs, 1 may perform it without your 
Mediation or Aſſiſtance. But if you declare 
your Approbation of the Propoſal, I am not 
then at liberty to repent, before the matter 
had been made known to Seiat, and if he Jo n 
his Acceptance to yours, the Promiſe ſha by 
the Law of Nature be good and valid. Indeed 
the Romas Laws declared all thoſe Stipulations 
to be Null (1), which were made for the bene- 
fit of a third Man, without having a Penalty 
annex'd to them. And the reaſon they gave 
for their Judgement is this, that the original 
deſign of inventing S/ipulations, was to enable 
2 Man to obtain ſomewhat for his own Advan- 
tage; whereas if the thing promiſed be to paſs 
to a third Man, he who obtains the Promiſe, 
does not ſerve his own Intereſt, nor is himſelf 
concern'd in the Gain. But if I make a Pena / 
Stipulation , that 1s, if I procure ſuch an En- 
gagement as this, © Unleſs you give Sezus an 
Hundred Pound, you ſhall by way of Puniſh- 
* ment pay me Fourſcore, I then acquire thus 
much Ag art leaſt, that if you do not make 
good the firſt Sum on my Friend's account, I 


can demand the latter on my own. This Rule 
of the Roman Courts ſeems to have been intro. 
duced for the leſſening the Number of Sit- 
For the Judge might well rebuke the Importy. 
nity of uch a Complainant , who ſhould give 
him and others a publick Trouble, without 
being himſelf concern'd, or intereſted in the 
Affairs. And though it cannot indeed be ſaid 
to be no Advantage to us, when by our Means, 
we derive a Benefit on a third Perſon, in a; 
much as we thereby oblige him to a grateful 
Senſe of our Service; yet it was thought ye 
Improper, to grant a Man an Action for the xe. 
covery of a thing in another's Name, which that 
other Party could not demand in his own ; and 
conſequently to give a Man the Privilege 
of purchaſing the Friendſhip of a third Perſon 
at the Charges of a Second. Cy 

But in the other Caſe, when the Promiſe 
runs after this manner, J engage, or 7 atclye 
before you, that 7 will give Seius ſuch a thing, if 
you are not Commillion'd by Sezas to accept 
the Offer, your Agreement to 1t will have ng 
Force or Vertue; you neither acquire a Right 
for your ſelf; nor fur Seius, who does not ac. 
knowledge your Act for his own. And there. 
fore it ſignifies nothing, whether the Witneſs 
here yield his Conſent to the Promiſe or not; 
{ſince it is not directed to his own proper Perſon. 
And the Promiſer, in as much as Sima obtains 
no Right by the Witneſſes Acceptance of the 
Propolal, may revoke it without Iajury; 
though not always without a breach of Con- 
ſtancy and Truth. | 

VI. It is farther certain, that if any Offer 
be made to a Perſon yet living, by Letter, 
Meſſenger or the like, and he happen to dic 
before he has accepted of it, his Heirs cannot 
accept of it for him; and conſequently that 
ſuch a Promiſe may fairly be revoked. For 
the Promiſer ſeems plainly to have referrd 
the Acceptance to the choice of the Deceas'd 
Party, not to his Heirs. Nor is he preſumed 
to have thought of this Accident, or to have 
been willing that his Promiſe ſhould ſtand good 
upon ſuch a Suppoſition. We are often in- 
clined to make a Grant to a Perſon, to be after- 
wards by him transfer'd to his Heirs , which 
we are by no means diſpoſed to give to his Heirs 


immediately; it being a very material Point to 


conſider, on whom we beſtow our Favours (b). 
VII. It may in the laſt place be enquired, 
whether a Man can add a Charge or Huri ben to 
his Promiſe, after the Words have been once 
deliver'd (2). For that he may before annex 
what Conditions he pleaſeth, is true beyond 
Diſpute. This then may be done, ſo long as 
the Promiſe is not yet per ſected by Acceptance, 
nor made irrecoverable, by the plighting of 
Faith for his Performance. For the other 
Party before he accepts of the Proffer, can ac- 
quire no Right to it; and therefore in the 
mean time, as the Promiſer may, if he thinks 


—— 


- — 


— —— 


(a) L. z. c 11. ſ. 18. (1) Vid. Iaſtit. I. 3. tit. 20. de inutilib. Sti ig. cb) Vid 191 D de diver. veg. 
Juris. & |. 50. D. de aiv. reg. Juris. ( 2 ) Vid. Gre:, L 2. e. 11. . _— , 0 5 4 2 805 
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fit, utterly withdraw it, ſo he may load and 
clog it with new Conditions. But when a 
Grant is compleated by the Act of both 
Parties, no farther Terms can be annex'd to 
4 }- 

p Way be ask'd, what if the Burthen be add. 
ed for the ſake and benefit of a third Perſon ; 
as ſuppoſe I ſay, 1% give you ſuch a Sum of 
Money, provided you to maintain Seius 
a Tear at the Univer ſuiy? We anſwer, that he 
who binds himſelf under this Burthen, may 
recall it ſo long as Sius has not yet confirm d 
the Promiſe by his Acceptance ; before which 
it does not of igt belong to him. 

VIII. The molt general Diviſion that can be 
applied to Pact, ſeems to be this, all of them 
create a igt, but in ſome that gt extends 
it ſelf to the common uſe of Mankind, in 
others it is limited to the particular Benefit of 
certain Perſons. For the Life of Men would 
have proved too plain and fimple, had they 
not to the Ordinances of Nature, added their 


own Inſtitutions; by means of which their 
Proceedings were regulated, not only with 
more Convenience, but with more Comlineſs 
and Grace. Of this latter kind, the Principal 
are (1), Speech or Diſcourſe, the Propricty, 
and the va/ze of Things, together with Sove- 
reiguy or Command; all which preſuppoſe 
ſome Univerſal Pat, tacit or expreſs , by 
Vertue of which they have been tied up to 
certain Forms and Rules. And the introducing 
and ſettling of theſe Engagements, was what 
Nature her ſelf, ſuppoling the increaſe of 
Mankind to a great Number, directed and ad- 


viſed; as conducing in the higheſt degree to 


the Peace, and tothe Ornament of Human Life. 
Having therefore finiſh'd our Enquiries about 
Covenants in general, we will proceed to ex- 
amine theſe Inſtitutions, to diſcover on what 
Pacts they are founded, and what Precepts 
of the Law of Nature, ſuch as we have 
already term'd Hypothetical or Conditional, 
do ariſe from them. 


— 


Mr. Barbeyrac s Note upon this 


(a) Vid. 1. 4. lib. 8. tit. 55. C. de denat, que ſub modo, Cc. Perfecta denatis couditiones poſtea nan capit, (1 See 
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CHap. I. 
Of Speech, and the Obligation which attends it. 


HAT Man was defign'd by Nature 

for a Life of Society, this alone 
might be a ſufficient Argument; 
That he only of all Living Creatures 
is endued with the power of expreſſing his 
Mind to Others by Articulate Sounds: A Fa- 
culty which, abſtracting from this Social Con- 
dition, we cannot concetve to be of any uſe or 
advantage to Mankind. Tis well obſerv'd by 
Ariftotle (a), Nature doth nothing in vain ; and 
Man ts the only Animal whom ſhe hath inveſted 
with the Privilege of Speech Not ſuch as con- 


ſiſts in the bare repetition of borrow'd Sounds, 


like the Talk of Parrots, but ſuch as is join d 
with a Senſe and Underſtanding of what the 
Words 1mport. By means of which one ma 
be able to teach another; one may in the m 
convenient manner command another, and the 
other apprehend his Commands; without 
which aſſiſtance, there would ſcarce be any 
ſnadow of Society, Peace, or Diſcipline among 
Men; or at beſt, ſuch only as would be in the 
higheſt degree rude and unpoliſh'd. For (as 
the Philoſopher goes on,) Hoice (or a certain 
kind of Inarticulate Sound,] 7s wo more than an 
indication of Pleaſure or Pain, and is therefore 
Jo be found in other Animals. Nature havine 
in them proceeded ſo far, as to give them a ſenſe 
of what 15 agreeable , or diflaiteful ; and an a- 
bility of /ignifymg, in ſome ſort, theſe Afﬀetions 
among it themſelves. (Wheace it appears, that 
the Sounds utter'd by Brutes, of whatſoever 


kind, are determin d by Nature, not by Cuſtom 
and Inſtitution, like Human Diſcourſe.) But 
Speech was given to ſigmfy farther what was 
uſeful or prejudicial ; juſt, or unjuſt It being 
the Preragatiue Property of Men, above 
their Fellow Creatures, to have a ſenſe of Good 
and Cuil, of Juſtice , and Injuitice, and the 
lite; ſince from their Society and Communication, 
proceed the united Bodies of Families and Com- 
monwealths. (b) And ſince that Want and 
Weakneſs which particular Men lie under, 
may by the aſſiſtance of others be convenient] 
remov d, and yet another cannot apply himſelf 
to my aid, unleſs he firſt underſtand what I 
deſire; which he may do moſt readily by means 
of ſome Signs and Tokens, and r 
Articulate Words; therefore, that the 
uſeful Inſtrument of Human Life may duly 
obtain its End, in uniting Men in Society; 
and leſt by the abuſe of Speech, Man ſhould be 
rendred leſs Sociable, than it he were Dumb, 
or Silent, it muſt be ſuppos d a Precept of the 
Law of Nature; T hat no Man deceive another 
by thoſe Signs which bave been inſtituted to ex- 
preſs our Meaning and our T hong ts. 

II. Now, to trace this Point from its firſt 
Head, we muſt underſtand, that the Nature 
and Ability of thc fe Objects which affect our 
Senſes, is ſuch, as not only gives us notice of 
their own preſence or approach, but likewiſe 
affords our Reafon an opportunity of attain- 
ing the Knowledge of other things. And this 


(a) Polit. I. 1. c. 2. 


(b) Add. Iſecrar ad Nicocl. paulo poſt princip. Plin. N. H. I. XI. c. 51. That Power of explain- 


:ng our Mind, which hath diſtinguiſbed us from the Beaſts, hath cauſed another diſtinction between Man and Man, no len- 


/ccrable than that between Man and Beaſt, Quin#ilian is large on this Subjett, 


Inſtitut. Orat. I. 2. c. 16. 


Sophocl. Oedip. Colon. p. 310. Ed. H. Steph. The Wiſe Inventions which our Mind conceive 
Our Speech declares —— — | | 
Pliny N. II. I. 7.c 1.) Expreſſeth the neceſſity of Speech in a very ſmart Sentence, when he obſerves that, £x22r7 
alicno nm eſt hominis vice; One Foreigner is nat a Man ts another. Add, Garsi!aſs, de ls Vigo, Comm Reg l. >.< . 
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-ither becauſe there is a Natural Alliance and 
Connexion between thoſe Objects, and the 
Things with which they thus bring us ac- 

12inted ; or becauſe Beings endued with Senſe 
and Underſtanding have, without this Natural 
Relation, fix'd ſuch Notions upon them, as to 
make them capable of repreſenting 3 
the Images of certain Things to the Mind. 
Hence ariſeth the diſtinction of Signs into thoſe 
which are Natural, and thoſe which owe their 
ſorce and validity to Cuſtom and Compact. 
Of the former kind we are on every fide ſup- 

lied with Inſtances from the Frame of Na- 
ture; as the Day-break is the ſign of the Sun's 
riſing quickly after; Smoab is the fign of 
Fire, and the like. By Compact, Men have 
impoled the uſe and power of Signifymg , on 
certain Things, Actions and Motions , and 
above all, on Fords, or Articulate Sounds 
ſorm'd by the Tongue, and afterwards reduced 
into Letters: Andalltheſeare found to be in uſe, 
either with ſome certain Perſons , or with the 

reareſt part of Mankind, or in general, with 
all the World. Under the firſt of theſe Claſſes 
may be rank'd the Light-Houſes and Nightly 
Fires on the Coaſts, for the direction of Vellels : 
By the abuſe of which, Nauplius of old is re- 
ported to have driven the Greczans, in a 
Tempeſt, upon the Rock of Capbareus, to re- 
venge the Death of his Son Palamedes (a). 
As likewiſe thoſe other Marks ſer > to guide 
Ships by Day, and to point out the Rocks and 
Quickſands ; together with the Aercuries, 
pointing Hands, and other Con veniencies for 
information of Land-Travellers. And thus 
heretofore the Per/tans by 2 * Fires all a- 
long on the tops of their Hills, uſed in a very 
little time, to ſpread ſome Reports or Alarms 
through every part of the Kingdom (5). An 
infinite variety of theſe Signs are met with in 
Common wealths, employ d for the acquainting 
the Subjects with ſome particular matters. To 
which Head belong, Clocks, Bells, Spears ſet 
up at Auctions, Buſhes, Signs before Houſes, 
and the like. In War the Sound of Trumpet, 
Beat of Drum, diſcharge of Canons, Waving 
of Colours, G. And ſo too, certain Geſtures 
and Motions have been taken up amongſt moſt 
People, to denote ſuch, or ſuch Intentions of 
the Mind: To go out of the Way, to Riſe up, 
to Bow, to Kiſs the Hand, are Signs of Honour 
and Reſpect with the greateſt part of the 
World. 
mony of Saluting, or to pluck off the Shoes 
in ſome Places, is interpreted as a Mark of 
Honour, in others, of Contempt. It is in 
lome Countries looked on as reproachful to 
point with the Finger, to bend the Noſe, to 


a. 


To uncover the Head in the Cere- 


bid, A Fig for one, ( fare le fica) as the Italiana 
call it) with many the like Motions. To 
take by the Beard is in ſome Nations the high- 
eſt Affront, with others it paſſes for a Token 
of Veneration; as with the Tartars, with 
ſome of the /ndians, and, as ſome think, 
with the Ancient Gaz/s (e). 'Tis likewiſe 2 
common Practice to expreſs by ſome Geſture 
our deſire of performing ſuch an Action as 
would require that particular Motion of the 
Body, by which in ſtrange Countries we, after 
a ſort, lupply our Ignorance of the Language. 
To affirm a thing by gently bending our Head; 
to deny by throwing it on our Shoulders; to 
refuſe by turning our Back, are Cuſtoms almoſt 
univerſally recetv'd. As for our pointing out 
a certain Thing or Place, by ſtretching our 
Hard or Finger towards it, this perhaps ought 
to be reckon'd amongſt the Natural, rather 
than amongſt the Arbitrary Signs. What Diſ- 
coveries may be made by Nods, Winks, Mo- 
tions of the Fingers, or of the Feet, when 
particular Men have once agreed on thole ways 
of Intelligence, 1s vulgarly known, and need 
not be farther inſiſted upon in our preſent De- 
lign (4). Lucian (e) tells us of a Famous 
Artiſt in Nero's Court, who expreſs'd the 
Amour of Mars and Yenus as well by Dancing, 
as he could have done by Narration; whom 
for this Reaſon, a certain Barbarous Prince 
begg'd of the Emperour, for an Interpreter. 
And the Sieur de Sancy, the French Amballador, 
at the Oz/oman Court, gives an account of two 
Mutes whom he ſaw there, one by Nation a 
T ark, the other a Perſian, who by reaſon of their 
uſing different Signs and Motions, could not 
underſtand each other; till at length a third 
Mute was found out, who was able to perform 
an Interpreter's Part between the two former. 

III. But that which we are chiefly concern d 
about in our preſent Enquiries, is Speech or 
Diſcourſe, the moſt common and the molt uſe- 
ful Sign amongſt Men, and introduc'd for the 
ſake of communicating Notions and Thoughts. 
Of the riſe of which, Diodorus Siculus , B. 1. 
p. 8. Ed. Rhodom. through his ignorance of the 
true Origine of Mankind, gives this Fabulous 
Account: The fir Men who were born into 
the World, led a Savage Life, without culture 
or refinement ; going out in Herdi to the Paſtures, 
and feeding on the mofi juicy Plants, and thoſe 
Fruits which plain Nature produced. Being 
infeſted with the wild Beats, Uſe taught them 
to Ait each other, and Fear compell'd them into 
Society, by means of which they grew acquainted, 
by degrees, with the reſemblance of therr Shapes 
and Features. And having from Confus'd Voice, 
and without ſiguificat ion, arrru'd by ſlow attempts 


(a) Add. J. 10. D. de incend, ruin. Naufrag. & lib. 47 
ung nis, I. 1. Add. Polys.1. 10. c. 39, Cc. 


. tit. g. (b) Which Cuſtom is deſcribed by Barclay in his 
aft Tea, of GpukTwelag , Caſaubon. Epiſt. 112. Edit. Grev. Jul. 


Africon ash, 1.2. c. penult. See likewiſe Ferdinand Pinto, c.61. where he ſpeaks of the Horn, which amongſt the 


'219-/- every Man keeps in his Houſe for a Signal, upon occaſion. 


ü (d) Æſschyl. Agamem. 
* an govis ges- GAD Ne. 
De Saltatiene, Tom, 1. p. $07, Ed. Amſterd. 


(c) From that place in Livy, l. 5. c. 41. 


Barbarian, let your Hand 
Supply your want of Speech ——= 
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to pronounce Articulate Words, ſhewing every 


and to communicate; they at length gain d ability 
to inform one another of all Matters by Diſcourſe. 
But, inaſmuch as there were of theſe Com- 
munities eflabliſh'd in different parts of the 
World, and every Man join'd his words together 
meerly as it bappen'd , all did not ſpeak in the 


ſame manner. And hence aroſe the number and 


the variety of all ſorts of Languages. Lucre- 
tius s Deſcription is exactly of a piece with 
this: J. 5. v. 1027. Orc. 


At varios linguæ ſonitus Natura ſubegit 
Mittere, & utilitas expreſſit noma rerum; 
Non alia longe ratione, atque ipſa videtur 
Protrabere gd en, pueros infantia linguæ, 
Cum facit ut algito, quæ ſint præſentia, monſtrent. 
Proinde putare aliquem tum nomiua diftribuiſſe 


Febus, & inde homines didiciſſe vocabula prima, 


De ſipere eft nam cur hic poſſet cunctła notare 
Pocibus, & varios ſonitus emittere linguæ, 
Tempore eodem ali facere id non poſſe putentur ? 
Pr eterea, fi non alit g voc ibu uſt 
Inter ſe fuerant, unde incita notities ef 
Otilitatis? & une data eft huic prima poteſias, 
Quid vellet, facere ut ſcirent, antmog; viderent ? 
2 item plures unus victeſque domare 

on poterat, rerum ut peraiſcere nomina vellent ; 
Nec ratione docere ulla ſuadereq; ſurdis, 
Quid /it opus facto: faciles ne; enim paterentur ; 
Nec ratione ulla ſibi ferrent amplius aures 
Hocis inauditæ ſonitus obtundere fruſtra. 


Kind Nature, power of framing Sounds affords 
To Man, and then Convenience taught us Words; 
As /nfants now, for want of Fords, deviſe 
Expreſſiue Signs, they ſpeak with Hands and 

| Eyes; 
Their Sealing Hand the want of ak 

_ (ſupplies. 


That One the various names of things contriv'd, 


And that from Fm their Knowledge A de- 
| riv'd, 
Tis fond to think: For how could that * 
tell? 
The Names of Things, or liſp a Syllable, 
And not another Man perform't as well? 
Beſides, if others us d not Fords as ſoon, 
How was their Je, and how the Profit known? 
Or how could He inſtruct the Other's Mind, 
How make them underſtand what was deſign d? 
For Hts, being ſingle, neither Force nor Wit, 
Could conquer many Men, nor they ſubmit 
To learn his words, and practiſe what was fit.) 
How He perſwade hoſe ſo unfit to hear? 
Or how could Savage tbey with bas 
cr? 
Strange Sounds and Hord' (till ratling in their 
| [Ear ? 


Mr. Creech. 


ER 


thing by Signs, that they had occaſion to obſerve, 


He concludes, That fince BruteCreatures could 


by different Sounds expreſs different Moti 
of their Mind, "RR 


Quid in hac mirabile tantoperè e 1, 
S genus humanum, cui vox & lingua vigey et, 
Pro vario ſenſu varias res voce notarent (a)? 


—— Since Organs fit, ſince Voice and Tongue 
By Nature's Gift beſtow'd to hem belong; 
What wonder is it then, that Men ſhould frame, 
And give each afferent thing a &;fferent Name? 


Mr. Creech. 


The chief Deſign of Lucretius in theſe Ar. 
guments, ſeems to have been to oppoſe Cra. 
iylus in Plato, who celebrates the firſt In. 
ventor of Words, and the firſt Author of the 
Names of Things, as a Perſon of the higheſt 
Wiſdom: An Opinion which we ſhall examin 
by and by. And indeed thoſe who believ'd 
the ficſt Mortals to have crawl'd out of the 
Earth, 

Mutum  turpe pecus, 


A Dumb and Dirty Herd, 


could not eaſily hit on any other Account. For 
tis manifeſt, that no Languages are born with 
a Man, but all are learnt by Uſe and Experi- 
ence. Whence it comes to paſs, that Perſons 
born Deaf, are likewiſe Dumb. And 'tis look'd 
on almoſt as a Prodigy, when ſuch an one is 
taught to ſpeak; as Pan been in the preſent 
Age perform d on the Brother of Velaſco, Con- 
ſtable of Caſtile; who having been Deaf from 
his Cradle, was made to ſpeak, to write, to read 
and to underſtand Authors. And an Inſtance 
of the like wonderful Operation, was not — 
ſince given by Dr. Wallis at Oxford. Nor do 

it look probable, that ſome one Man in the 
Beginning ſhould have fram'd a whole Lan- 
guage, with an exact Contexture of Words, 
and a juſt Agreement and Conformity to the 
Things which they were to repreſent. But 
tis the general Opinion of Chriſtians, founded 
on the Authority of the Holy Scriptures, That 
the firſt Language was by Almighty God im- 
mediately infus'd (1) into the Original Pair, 
which their Children eaſily learnt, by the 
Uſe and Cuſtom of hearing. And that, as for 
the Diverſity of Tongues, this was miracu- 
louſly produced by the Confuſion at Babel (2). 
Yet ſome have doubted, whether even the 
Language which Adam ſpoke, was at firſt com- 
pleatly full and perfect, and rich enough to ex- 
preſs all manner of Conceptions; inaſmuch as 
the Scripture directly mentions only the Names 
which he ſet on living Creatures. As it is cer- 
tainly.true of moſt Tongues, that they were at 
firſt but very poor, and very plain, but were 


(a) Add. Diog, Laert. I. 10. p. 754. Edit. Steph. Vitruv. Architect. l. 2 Cc. 1. ( 1 ) See Mr. Le Clerck upon 
Geneſ. II. 23. and his Remarks upon the Critical Hiſtory of Father Simon, pag. 422. Ser likewiſe the Preliminary 
283 upon the Bible, by Mr. Dupin, pag. 122 Edit, Wo. ( 3 Lee 
this Section. | 


Mr. Barheyra:'s Third Note upon 


wy 


enrich d 
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enrich'd in time with Copiouſneſs and Ele- 
gance : As Itkewiſe that they have in a lon 
courſe of Years, undergone very ſignal Altera- 
tions; and that from their Corruption and 
Confuſion, many new ones have within the 
compaſs of a tew Ages, ſprung up in the 
World (a). 

IV. But this is moſt clear and evident, that 
the power of ſignifying determinately, thus, 
or thus, that is of raifing ſuch certain Ideas 
in our Mind, doth not belong to Words by 
Nature, but ariſeth purely from the Pleaſure 
and the Impoſition of Men; for otherwiſe 
no Reaſon could be given, why different words 
ſhould in different Languages, be applied to 
expreſs the ſame thing (5). Nor 1s it any 
preſumption to the contrary, that we believe 
Adam to have given Names to the Creatures, 
not as 1t fell out by Chance, but with the 
higheſt Reaſon and Defign ; ſuch as were 
taken from the peculiar Nature of the Things, 
and fully and accurately expreſs'd their diſtin- 
guiſhing Properties, ſo as that upon the firſt 
{ound of the Words, the Nature of each Thing 
might be underſtood; as Philo the Jew reports 
(i). For although we ſhould grant that the 
Names ſet on Animals, and ſome other things, 
(tor no Man can eafily prove this of all,) were 
ſuch as denoted their Genius and Diſpoſition, 
or their principal Affection; yet thoſe very 
Primitives whence theſe Names were derived, 
ſignify merely at Pleaſure. For Inſtance, tho 
Adam: gave this Reaſon for the Name of Eve, 
Becauſe ſhe was the Mother of all Liuing; yet 
that the Word 4ava ſhould import Zo live, is ab- 
ſolutely owing to Impoſition: And though in 
all Languages, Thangs allied by Nature, are 
uſually allied in Name, there being obſerv'd in 
molt Words of this kind, ſome Conformity of 
Structure, and which the Grammarians term 


Analogy ; yet this is by no means conſtant and 


regular, many Words having very particular - 


ways and methods of Variation : and even 
this Analegy it ſelf, inaſmuch as it conſiſts in 
a certain Inflexion and Combination of words, 
is it ſelf eſtabliſh'd by Human Appointment. 
This is the Judgment of Nuintilian himſelf (c); 
We muſt remember, ſays he, that the Rule and 
Method of Analogy cannot univerſally be drawn, 
face in many places it is apparently inconſiſtent 
with it ſelf For Analogy was not at the firft 
Produttion of Mankind, ſent down immediately 
from Heaven, to teach them the due Form of 
Speech, but was invented after they had ac- 
_- d themſe lues to diſcourſe, and had obſerv d 
the peculiar Cadenc 


es of every word. II 1s not 


De EI 


therefore built upon Reaſon, but Example ; nor 
1s it the Law, but the Experiment and Remar| 
of Speaking ; Analogy being indeed the Effet 
of nothing but Cuſtom. 

In Plato's Cratylus, the Opinion of the Per- 
{on whoſe Name the Dialogue bears, is to this 
purpole ; That every individual Being includes 
in its Nature the true Reaſon of its Name; 
which is vain and abſurd : And hat that is not 
properly the Name of a thing, by which Men- 
agree to call it, by uttering ſuch or ſuch a Portion 
of their Voice Which in one ſenſe may be 
admitted for true; that is, when ſome parti- 
cular Men, contrary to common ule, impoſe 
odd Names on things for the Deception of 
others: as in the Caſe of Jugglers, Strowlers, 
and Gypſies: Wich regard to which, feign'd 
Names are oppos d to zrue ; being fix d on per- 
ſons or Things, contrary to the publick Im- 
poſition. Fut that there is one and the ſame 
true Reaſon of Names, innate alike to the Greeks 
and Barbarians : which Aſſertion is likewiſe 
falſe. ZZermogenes in the ſame Dialogue, thus 
delivers his Opinion on the other ſide; I car 
never be perſwaded that there is any other Rule 
or Standard for the Names of things, than Com- 
pat? and Conſent : Tit my Judgement, that the 
Name which a Man fixeth on any thing, what- 
ever it be, is true and proper And that if be 
afterwards alter d that Name for another, the 
laFt is no leſs true and right than the former; as 
'tis uſual with us to Change the Names of our 
Servants (Which will hold good, provided 
no Prejudice be hence done to the Common 
Agreement.) For nothing Naturally hath ſuch 
or ſuch an * but derives it purely from 
the Law and Cuſtom of Speaking. What Socrates 
diſputes on the fide of Cratylus, doth by no 
means turn the Cauſe. Thus for Inſtance, 
when he ſcouts it as an Abſurdity, ZF 7 ſhould 
give the Name of a Horſe to what we commenly 
call a Man, it wonld follow, that the ſame thing 
might be truly fliled, A Horſe and a Man. It 
may be anſwer d, in ſhort, That words of pub- 
lick Uſe derive all their Force from publick 
Impoſition, which private Perſons ought not, 
to its Prejudice, to contradict; as we ſhall 
ſhew more at large hereafter. Again, That 
Argument of his 1s no better than a Fallacy ; 
If a whole Propoſition may be falſe, therefore a 
part of it, as ſuppoſe, zhe Noun, or Name of « 
thing may be likewiſe falſe. For a ſingle Word 
is not capable of that Falſity which we fome- 
times diſcover in entire Propoſitions. The 
long Diſcourſe he afterwards makes about the 
Propriety of Terms, will only hold in ſome 


(a) Comp. Hobbs's Levi.c.g. (b) Which is likewiſe true concerning the different Forms and Characters of Letters. 
St. Auſtin. (de Doct rin. Chriſtian. J. 2. c. 24.) hath made this Obſervation on the Point; Thar one Letter faſhion d 
like a Croſs (X) imports one Thing amongſt the Greeks, and another amongſt the Latins; not by the Appoint- 
ment of Nature, but by the Pleaſure and Conſent of Men, in fixing ſuch different Significations ; and a Perſon 
who underſtands both 


differently from what 


nguages, when he would expreſs his Mind in Writing to a Grecian, uſeth this Charatter 
he doth w he writes to a Roman. Thus to the Word Berta, under one and the ſame 


Sound in Greek, is the Name of a Letter, in Latin, the Name of a Pot-herb: And when I ſay, lege, theſe Two 
n. are by thoſe different People underſtod in different Senſes. See the Art of Speabing by Father Law., 


1. c. 14. Edit. Amſt. 1699. 


upon Gen, II. 19. See Malgbranche's Search after Truth, Pag. 387 
11 


(1) This Opinion is ill-founded as Mr. Le Clerk makes appear in his Note: 


(e) Inſtit. Orar, U 1. 2 6, 
De- 
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Derivatives, but not in Primitives. And ſince 
the ſame things are in different Countries ex- 
preſs'd by different words, it likewiſe fre- 
quently happens, that words which ſignify 
the ſame thing, have an Zz7ymology utterly 
diſtinct. Thus Ss the Cree Name for God, 
is deriv'd from Ster /o run; becauſe the Stars 
which are pay running their Courſe, 
were look'd on as Gods by the Ancients : But 
what Affinity is there in the Latin Tongue 
between Deus and Curro ? So Man is in Greet 
term'd dyiour& quaſt dyafpor « i from con- 
{idering or contemplating the Objects which 
he beholds. But mult we therefore ſay, That 
Homo in Latin comes from Contemplatio ? The 
Soul in Cree“ is named Yuy from draiyeor 
to cool or refreſh: But is refrigeratis in Latin 
for this reaſon the Theme of Anima? And the 
ſame may be ſhown 1n any other Inſtances. 
In ſhort, however diligent any Perſon may be 
in tracing Etymologies, and —— the Rea- 
ſons of Words, yet when he hath gone as 
high as he can, to the Primitive and Simple 
Terms, he will be forc'd to acknowledge, that 
they are purely owing to Impoſition (a). What 
can be more ridiculous, than that of Socrates, 
when in the Diſputation of which we have 
been ſpeaking, he is required to give a Reaſon 
for the Words ap & dhe, he can ſay nothing 
elſe, but that they owe their Original to the 
Barbarians? Indeed he himſelf confeſſeth, chat 
there can be no farther Queſtions or Anſwers 
about Reaſons and Derivations, when we are 
once arriv'd at the fir? Element of Both. 
Though he afterwards 1s very Ingenious to no 
purpoſe, in tracing out the Reaſons even of 
rimitive words: And yet after all, when he 
bath argued ſo long, in all Appearance, for 
Cratylus's Opinion, he at laſt fairly doubts on 
the whole matter. 

Soſipater Chariſins (b) the Grammarian thus 
diſcourſeth out of Yarro ; The Latin Tongue is 
made up of Nature, Analogy, Cuſtom, and Au- 
thority. T he Nature of Verbs and Nouns ig im- 
mutable, and delivers to us neither leſs nor more 
than what it receiu d. Thus if a Man ſhould ſay 
icrimbo n/tead of ſcribo, he would be convinc- 
ed, not by the power and virtue of , but 
by the very Conſtitution of Nature (c). But we 
muſt confeſs our ſelves at a loſs to find out this 
Neceſlity of Nature, unleſs it be ſaid, that the 
Latin Tongue — in it an extraordinary 
tweetneſs, wonderfully agreeable to the Ear, 
it muſt hence come to paſs, that we reje& at 
the firſt hearing, any harſh and untunable 
Conjunction of Letters in that Language (4) 
Arnovins (e) ſpeaks excellently to this Point; 
No way of ſpeaking , lays he, it by Nature 


either true and right, or falſe and improper . 
For what Natural Reaſon can be given, or what 
Law, in the General Conſflitution of the World 
that we ſhould ſay, hic paries, and hæc ſella > 
Since neither do thoſe things admit of different 
Sexes, ſo as to be aiitinguiſhed by the Maſculine 
and Feminine Genders ; nor can the moſt learned 
Critick inform me of the Original Reaſon and 
Meaning of theſe Terms, hic and hæc; or why 
the fre ſhould be applied to the Male, and the 
ſecond to the Female Sex. All this proceeds from 
the Arbitrary Appointment of Mankind. 
Crotius () rightly rejects the Opinion of 
thoſe who make this to be the difference be- 
tween Things and Wards, that the latter are 
Naturally the Signs of our Thoughts, the 
former not. Indeed if the meaning of the 
Aſſertion be no more than this, that Words 
were inſtituted for no other end, but to be the 
Signs of our Conceptions, and that therefore 
their whole Nature and Eſſence conſiſts in 
their power of ſignifying; whereas when 


Things are uſed for Signs, this is merely ex- 


trinfical and accidental to them: we ought 
then by all means to admit it as true. Butif 
it be intended in this ſenſe, That the power 
of ſignifying ſuch or ſuch a particular Matter 
inheres Naturally in Words, hut not in Things; 
the Poſition is falſe and groundleſs. And on 
the contrary it is true, that words Naturally, 
and without reſpect to Human Impoſition, ſig- 
nify nothing at all, unleſs it be ſome ſuch con. 
fuſed and Inarticulate Sound as we make uſe of 


in Sorrow, or in Laughter which ought rather 


to be call d Noſe, than Speech. If the ſaid No- 
tion be thus explain d, that ſuch is the Nature of 
Manaboveallother Animals, that he can ſignify 
to others the Conceptions of his Mind, and 
that words were invented to be the Inſtruments 
of Communication, then the Aſſertion is true, 
but not compleat: For it ſhould be added, 
that theſe Diſcoveries are conveyed not by 
words alone, but by Nods and other Motions. 
As we find ſeveral Dumb Perſons who are able 
to expreſs their Inward Conceptions after a 
very ſurprizing and artificial manner. Hence, 
in the Roman Law, (g) thoſe who have not 
the Gift of Speech, are yet ſuppoſed to ſay thus 
or thus, by that ſtriving and training which they 
uſe, and that Sound and Inarticulate Voice which 
:s utter d by them. And tis a Rule in the 
{ame Law (4), That Dumb Perſons may con- 
tract Matrimony, by Mutual Conſent without 
Words : That is, it ſhall be ſufficient if they 
expreſs their Agreement by Dumb Signs. Nay 
Pliny (i) tells us of ſome Nations of /Ethiopra, 
who had no other Speech among(t them, beſides 
theſe Geſtures and Motions of the Body ( #). 


( a ) To this we may add the Remark of Quinctilian, Inſtitut. Orar. I. 1. c. 6. p. 64 Ed. Lugd. Bat, Shall it be 
affirm'd likewiſe, that Man took his Name of Homo, becauſe he was humo natus, Born of the Earth? As if all Animals ha4 
nut the ſawe Original | Or, as if thoſe Primitive Mortals firſt ſet a Name upon the Earth? and then upon themſelves! 

(b) Inſtitut. Grammar. 1. 1. ex YVarrone. (c) We meet with the fame in Diomedes. 1.2. (d) Vid. Huart. Tryal of 
Wirs. C. XI. The Reaſon alledg'd by P. Nigidius, to prove that Words ſignify according to Nature, in Aw. Gel 
þ 10. c. 4. is altogether vain and frivolous. (e) L. 1. adverſ. gent. 7 45. Ed. Pariſ 16056. (f) L. 3. c. 1. ſ. 8. 


(g) L. 33. t. 10. D. de Supell leg. (h) Cap. 25. X. de Sponſal. 


i) N. H. I. 6. c. 30. (k) Add. Quiet an, 


I. 11. c. 3. Iuſtit. Orat. Of the Marks or Signs uſed by the Peruvian; under their Nu, See Gareila ls, de 4 Veg®. 
wy 


I. 6. c. 9. 


To 


{ 

] 
| 
/ 
t 
( 
] 
F 
t 
2 
- 
8 
t 
E 
t 
fc 
* 
* 
a 
7 
0 
n 
t 
a 
If 
0 
N 
C( 
0 


Ol 


— WW 


a 2 3 þ ß d Fro tra dba 


CHAP. 1 4 Of Speech, and the Obligation which attends it. 1 71 


To the ſame Head belong thoſe Marks and 
Characters which do not denote Voices or 
Words, but immediately the very Things 
themſelves. And this, either upon account of 
ſome agrecablegeſs which they bear to the 
things repreſented; as in molt of the Egyptian 
Hieroglyphics ; or becauſe the Impoſition of 
Men y inveſted them with ſuch a ** 
as in the Chineſe Characters, by which they 
expreſs entire Notions and Sentences. 

It may not be inconvenient to remark ſome- 
what concerning that kind of Impoſition, by 
which ſuch a peculiar or Proper Name 1s 
affix'd to Perſons, Places, and ſome other 
Things ; the defign of which 1s, that one Man, 
one Place, one City or Country, may be di- 
{tinguiſh'd from another ; and that by theſe 
Marks there may be a mutual underſtanding 
berween Men, 1n determining their Words or 
Actions. Now as the Proper Terms of other 
things follow the manner of Appellative, or 
Common Nouns, ſo with regard to the Proper 
Names of Men, 1t is to be obſerved, that the 
power of impoſing them uſually belongs to 
thoſe who have others under their Authority 
and Government : Thus Parents are wont to 
give Names to their Children, Maſters to their 
dlaves and Vaſſals, and Princes to thoſe of 
their Subjects, on whom —— any Signal 
Honour. In caſe this O be omitted by 
thoſe Superiors who have ſuch a right to per- 
form it; or in caſe many have been inveſted 
with the ſame Title, it ſhall be lawful for 
every Perſon to take upon himſelt ſome term 
and note of diſtinction: But as no Man ought 
to aſſume another Name, when by ſuch an Act 
of his, the General End of impoſing Names 
may be intercepted and hindred; or when upon 
this Alteration, any damage or prejudice , or 
any probable danger and Suſpicion of it, 1s 
likely to accrue to another Perſon; ſo neither 
ought any Man to hide or diſſemble his true 
Name; unleſs in ſuch a Caſe, when by this 
concealment we do not prejudice the Rights 
of others, and yet procure ſome advantage to 
our ſelves, or effect our deliverance from Loſs 
or Danger; according to thoſe Rules which 
we ſhall hereafter deliver about the Obligation 
to ſpeak Truth (a). 

V. As all Signs, except thoſe which we call 
Natural, denote ſome determinate thing by 
Virtue of Human Impoſition, ſo this Impo- 
lition is attended with a certain Agreement, 
Conſent , or Compact, tacit or expreſs ; from 


the force of which, there ariſeth a neceſſity of fa 


applying ſuch aSign to ſuch a particular Thing, 


and to none elſe. The like Covenant mult be 
ſuppoſed in relation to all thoſe Things which 
we uſe for Signs, whatever account we follow 
of the Origine of Human Speech. For al- 
though we conceive the Primitive Languages 
to have been immediately infuſed into Men, 
yet ſince each Perſon ſeparately enjoy'd his 
wer of Diſcourſe, and could ule it freely as 
e pleas'd, by applying any Words to any 
Things ; this Faculty would not have obtain'd 
its proper End and Uſe, unleſs an Agreement 
had paſs'd berween Men, that each Party ſhould 
exerciſe their Talent in the ſame uniform 
manner, and conſtantly expreſs the ſame things 
by the ſame Words. For ſince he who is placed 
1n a State of Natural Liberty, doth not hold his 
Powers at the beck and controul of others, but 
hath the Priviledge of uſing them as his own 
2 ſhall direct, another Perſon would 
ave no manner of Right to require of me, 
that I ſhould apply my Powers in ſuch a par- 
ticular way, and no otherwiſe, ſo as to enable 
him to apprehend my Thoughts and Intentions, 
unleſs we had before ſettled this Point by ſome 
Pact between us: The full extent and force of 
which Pact is this; That although Signs do 
not inform us of the Minds of others by an 
Infallible, but only by a Probable, Certainty, 
Men being Naturally capable of Diſſimulation 
and Diſguiſe; (5) yet that which any Perſon 
hath expreſs A by theſe Signs, ſhall be preſumed 
to be his ſerious purpoſe. And therefore as to 
matters of Rigbt , the Effect ſhall follow the 
Conſent of the Party, as by Signs declar'd; 
though perhaps his Inward Thoughts and Re- 
ſolutions were really different from theſe Out- 
ward Indications (©) For otherwiſe the Uſe 
and Deſign of ſuch General Marks would be 
utterly fruſtrated. But the Mutual Commu- 
nication of good Offices amongſt Men could not 
be exercis'd, unleſs they had ſome certain in- 
formation of the Wants and Wiſhes of each 
other; and ſince the Condition of Human 
Nature would not allow this to be convey'd 
in any other way than by Signs ſtriking upon 
the Senſes; therefore the ute of thoſe Signs 
was by ſome ſettled Compact to be ratified and 
circumſcribed, that every Perſon might clearly 
apprehend what Service or nce was 
defired of him by Others (4). 

VI. This Compact and Agreement about 
the Uſe of Signs, and eſpecially of Words, 
is either General, or Special: The former 1s 
ſuppos'd to paſs between Men who ſpeak the 
me Language, engaging them to expreſs par- 
ticular Things, and principally thoſe which 


(a) Add. Yaler. Max. I. 
Subject; and Caſauben ad 
(Apophth. 


9. c. alt. and J. 7. c. 3. n. 8, 9. See the Oration of M. Anton. Majoragius on the fame 
Baron. Exercitat. XIII. n. 13. (b) To this purpoſe the Saying of Archidamus in Plutarch 
Lacon. p. 219. B. Ed. ech.) is obſervable: 4 Sheep always uſeth the ſame Tone ; but a Man hath the Art of 


varying his Expreſſion and Addreſs, till he carries his Deſign. Moſchus Idy ll. 1. v. 8, 9- Kana gpines, &c. 


(C) Add. Gror. I. 2. c. 4. f. 3. 


The Fouleſt Heart, the Faireſt Tongue: 
His Mouth belies his Mind 


(d) On this Occaſion we may obſerve by the by, that we ſind the People 
of Cuma obtaifling leave to uſe the Latin 


their humble Petition for this Priv 
very ambitious of 
. 6 Ts. 


Tongue in common Talk, and to have their Sales proclaim d in it, after 
iledge, Liv. I. 40. c. 42. 


ſpreading their own Language, without being lolicited to that purpoſe Vid. Valer. Max 


generally the Roman: appear to have been 
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belong to daily Intercourſe and Commerce, by 
ſuch certain Words as the Uſe of the preſent 
Times ſhall approve and authorize: For tis 
this Uſe, 


Juem penes arbitriumeſt & jus & norma loque nal, 
And at the Will of which, 


Multa renaſcentur que jam cecidere, cadentque, 
Que nunc ſunt in e vocabula (a). 


Uſe may revive the Obſoleteſt Words, 
And baniſh thoſe that now are moſt in Vogue; 
Uſe is the Judge, the Law, and Rule of Speech. 


My Lord Roſcommon. 


There are, ſays Sextus Empiricus (b), and 
were, and ever will be, various Alterations and 
Revolutions of Words ; for the Ae is ſtill de- 
lighted with Change; and not more m Plants and 
Animals, than in Speech. And the ſame Au- 
thor (c) hath this admirable Remark to the 
ſame purpoſe; As in a City or County, be who 
is contented to take the Money that commonly 
paſſeth, may live under that Government, and 
buy and ſell, drive Bargains, and Trade with. 
out Moleſtation or Hinarance ; but he who will 
not comply with the Coin ordinarily Current, but 
frames a New kind according to his own Fancy, 
and offers it in Payment, is manifeſtly out of bis 
Senſes; ſo in Life, he who will not follow the 
common Speech, (like the common Coin) when 
e/tabhiſh'd by Uſe and Cuſtom, but muents a new 
Language peculiar to himſelf, is not many De- 
grees remov'd from a Madman. Indeed, that 
ſuch a Compact is abſolutely Neceſſary, ap- 
pears from hence; That Men could receive 
no manner of Uſe or Benefit from Speech, un- 
leſs the Parties ſpeaking were mutually under- 
ſtood. He are all Deaf, lays Tully (d), in 
thoſe Languages with which we are not ac- 
guainted. And fo Ouwd (e) complains in his 
Baniſhment, 


Parbarus hic ego ſum, quia non intelligor ulli, 
Nit under od, I'm a Barbarian here. 


We may obſerve farther, That as mot 
Tongucs are varied by Dialects, fo it often ha 
pens that Words of the ſame Tongue have in 
different Places different Significations: The 
Meaning and Importance therefore of ſuch 
Words ſhall be determin'd by the Cuſtom of 
the Place where the Buſineſs is tranſacted; 
unleſs it ſhall appear that the Stranger hath 
not yet agreed to quit his own Native Phraſe, 
and to conform to the Idiom of the other 
Party. And thus too there are ſeveral Words 


which in ſome Places and Times are look'd on 
as ſcandalous and reproachful, in others not. 
Of this the Name of Tyrant is a known In. 
ſtance. In the ſame manner, the Term of 
Barbarian, which the Greeks and Romans held 
to be ſo diſgraceful, the Gothic King T heodpric 
frequently applies to his own Nation. And 
in the Law of the Bu N Barbari is ve 

often the Style which thoſe People beſtow on 
themſelves. It is here likewiſe worthy to be 
conſider d, that moſt Terms of Speech have 
beſides their principal, a kind of acceſſory (1) 
or additional Signification, by which we ax 
the ſame time expreſs our Judgment, Paſſion, 
or Eſteem. And this is the reaſon, that of 
many words which as to their main Import. 
ance exactly fall in with each other, ſome 
are Opprobrious and Injurious, others not; be- 
cauſe this additional Signification is found in 
ſome and not in the reſt. Thus if I give 2 
Man be Lie, I not only ſignify that his Speech 
is diſagreeable to his Thought, but farther de- 
note, that he did this with an ill Intention, and 
on account of procuring my Prejudice or Hurt. 
And 'tis on the ſcore of this latter Indication 
that the Words are look'd upon as contume. 
lious and injurious. So if I call any Perſon 
an /mpofor, or an /gnoramus, I affront him; 
becauſe thoſe Names, beſides their proper 
meaning, include by the by, ſomewhat of Con. 
tempt and Reproach : whereas there are many 
other wordz by which I may, without any 
ſuch Affront or Abuſe, ſignify my ſelf to have 
been hurt by another, or ſhew that another 
is ignorant of ſome —_ and which con- 
ſequently ſhall only declare the direct ſenſe, 
without any ſuch Indication of Diſgrace. 


Sometime this additional Mark ariſeth, not 


from the General Impoſition of Men, but from 
the Tone of the Voice, (which is different 
according as we either teach and admoniſh, or 
Hatter and court, or chide and reprove,) from 
the Lines of the Face, from particular Ge- 
ſtures, and other Natural Signs, which are 
wont very conſiderably to alter, diminiſh or 
increaſe, the principal Signification of words. 
And thus too a Figurative Speech very often 
denotes ſome Paſſion in the Speaker, whereas 
a plain Expreſſion barely imports the thang 
allerted : Uſ/que adeone mori miſerum et (2) 
denotes no more than if we ſhould ſay barely, 
non et uſque adeo miſerum mori. becaule it 
includes a Contempt of Death. From the 
lame acceſſory Meaning 1t comes to paſs that 
ſome Words are accounted Obſcene, others 
not; though as to the main they ſignify the 
ſame Thing; nay, though the Thing be not 
really in it ſelf foul or indecent. The reaſon 
of which Difference ſcems in part to be this; 
that ſince ſome words expreſs a Thing or an 


Act more looſly and generally, others in 2 


more diſtincdt Manner, and with particular 


— 


(a) Horat. A. P. v. 70, &c. Quintilian. Inſtit. Orac. 1. 1. c. 6. p. 60. Edit. Lugd. Bat, To retain Words that have 


been long aboliſhed and abrogated, is a Mark of Inſolence, 


(b) Adverſ, Mat hemat. J. 1. c. 3. p. 17. Edit. Genev. 
(ce) Triſt. 5. El. 10. v. 37. 


(1) See the Art of Thinking, Part I. c. 14. 


of vain Boaſting in things of no Importance. 
(c) Bid. c. 10. (a) Twſc. Queſt. I. 5. c. 40. 
(2) Virgil. En. 12. v. 646. 
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Circumltances ; therefore he who makes uſe 
of the latter ſort, at the ſame time betrays his 
Luſt, with Regard to ſuch a Thing or AQ, 
and diſcovers a Satisfaction and Approbation 
which a Man of Vertue and Breeding would 
be aſham'd of: Sometime too the Obſcenity of 
words proceeds from hence ; that they either 
denote a Contempt of the Thing fignify'd, or 
elſe are uſed only among the baſer People, or 
towards ſuch to whom we owe no Reverence 
or Reſpect (a). Caſaubon in his Comment on 
Per/ins (b) hath diſputed at large, whether 
it be allowable to apply Obſcege Words 
even to the Reproof and Correction of Vice 
which is the ordinary Practice of Satyrical 
Writers. 

Thoſe words are 4 on Special Com- 
pa, which either have been inveſted with 
a peculiar Signification, different from what 
they bear in common uſe, or which are utterly 
unknown to the ordinary Methods of Speech. 
Of which kind are all thoſe Terms of Art, uſed 


by Mechanicks and others; which on account 


of either the Multiplicity and Confuſion of 
Things, or the meer Pleaſure of the Authors, 
have either been invented anew, or applied 
to another Meaning than what they obtain'd 
in Vulgar Diſcourſe. Now, that no Man may 
be deceiv'd by theſe Terms, amongſt Perſons 
who underſtand the particular Art, the very 
Nature of the Buſineſs in hand, wall be a 
ſufficient Caution and Security. And amongſt 
the Unskilful, they ought to be explain'd and 
limited by common words. Which Expli- 
cation and Settlement is likewiſe neceſſary, 
when either Artificers differ about the uſe of 
their Terms; or when any Perſon for ſome 
particular Reaſons, thinks fit either to coin 
new words, or to fix a new ſenſe on old ones (c). 
Some few Perſons in Confederacy may, and 
often do frame to themſelves peculiar Words 
and Marks of Things, or put a different Sig- 
nification on Vulgar Terms, ſo as to be under- 
ſtood by each other, and by none beſides. 
(And how far this Practice is Lawful, will 
appear from the Sequel of our Enquiry.) In 
which Point it is enough, if thoſe Words or 
Marks rightly diſcover my Mind to thoſe, 
with whom I have thus entred into a parti- 
cular Covenant about their Uſe : And this 
holds too in other Signs, determin'd by the 
peculiar Impoſition of certain Men. Amongſt 
theſe the Principal are the Military Tokens 
and Signals of War; of which Silence it ſelf 
hath been ſometimes uſed for one. Thus in 
Poly anus d), the Arcadian General, under- 
taking by Night to ſurprize the Hartan at the 
Tegæa, gave his Souldiers no other Sign but 
this, That they ſhould kill all who ask'd for 
any Sign. The Arcadians therefore were ſi- 
lent; but the Spar7ans not knowing their Fel- 


——— 


lows in the Dark, and ſo demanding the word, 


were {laughter'd by the Enemy. And ſo Pam- 
menet, in the ſame Author (e), put a Cheat 
upon his Enemies by altering the Signal of 
the Trumpet, and quite inverting the ordinar 
Method and Uſe; commanding his Men to f 
on when the Trumpet ſounded a Retreat, and 
to retire, when it ſeem'd to call them to a cloſe 
Engagement. | 

VII. But we mult carefully obſerve, that 
although by this general and ſpecial Compact 
we are bound to uſe our Words and other Signs 
in the manner that hath been agreed upon ; 
yet we are not hereby 1n the leaſt oblig'd to 
open and diſcover our Minds to all Perſons (/). 
But to effect this, it is neceſſary that another 
Obligation be added, ariſing either from ſome 
particular Covenant, or from the general Com- 
mand of the Law of Nature; or laſtly, from 
the Quality and Condition of the Buſineſs 
which 1s at preſent to be tranſacted by Speech 
(1). Thus, for Inſtance, if I undertake to 
be an Inſtructor to any Perſon, I am engag'd, 
(by the Contract of Letting and Hiring,) to 


explain and communicate to him all that be- 


longs to that Art or Profeſſion. If I ſend a 
Perſon with Commiſſion to ſearch into the 
State of ſuch or ſuch an Affair, he is bound 
by Covenant to acquaint me with all the Dil- 
coveries and Informations he hath gain'd a- 
bout that matter. If I am to exerciſe towards 
another any Duty of Humanity which muſt 
be perform'd by Speech, it is manifeſt my 
Words muſt be agreeable to my Thoughts and 
Intentions. If « Man undertake to write an 
Hiſtory, he is to deliver nothing which he 
knows to be Falſe, by Vertue of that general 
Obligation by which we are bound to promote 
the Uſe and Benefit of others. As we are like- 
wiſe, by a common 3 tied to ex- 
preſs our Minds by the cleareſt and plaineſt 
Signs, in all ſuch Caſes, when if we do other- 
wiſe, we may bring ſome hurt or prejudice on 
Innocent Perſons. So, laſtly, in all Commerce 
and Buſineſs between Men, in which, by the 
conſent of the Parties, ſome Right or Obliga- 
tion is to be produc'd, we are to declare our 
Meaning openly and clearly to the Perſons with 
whom we deal. For otherwiſe there could be 
no poſſible way of rightly adjuſting thoſe Con- 
cerns. Bur, fince it doth not always ſo happen, 
that | am bound by any of theſe Rules to open 
my Thoughts to another about any Affair, 
3 ſuch as is private and particular; it 
is evident from hence, that I am not under an 
Engagement to unfold all my Opinions and In- 
tentions to Men alike, but thoſe only which 
they have a right (either perfect, or umperfeR,) 
to underſtand ; which Right ſuppoſeth a cor- 
reſpondent Obligation on my ** And that 
therefore I may fairly conceal and diſſemble 


(a) Vid. Ciceron. Epiſt. ad Famil. IX. 22. (b) Sat. 4. p. 342. (c) Add Bacon's Advancement of Learni 


B. 3. C. 4. the Beginning. 


(d) Stratagem. I. 1. c. 11. 


& L 5. c. 16. (e) L. 5. c. 16. (f) To hic 


may be applied the Say ing of Apollonius Tyaneus (in Philoſtrat. 1. 4. cap. 11. pag. 191. Edit. Par. Morel. an. 1608. ) 
Palamedes invented Letters, not only for 5 ſake 1 1 but likewiſe that Men might come 79 the Knowledge of theſe 


hing: which were not to be written, (1) See Mr. Barbeyrac's Firſt Note upon this Section 


thbſe 
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thoſe Things, which another hath no Right 
to know, and which I my ſelf have no Obliga- 
tion to diſcloſe (a): Nay, in ſuch Caſes, where 
no Body elſe is 1njur'd in his 7 and where 
the Advantage or the Safety of my ſelf, or of 
ſome other Perſon cannot otherwiſe be pro- 
cur'd, 1t ſhall be allowable for me to apply the 
Common S1gns 1n ſuch a manner, as to expreſs 
what is really contrary to my Judgment. For 
ſince the Compact about applying Signs in ſuch 
a certain way, bears a regard to other Qbliga- 
tions, which are by the means of theſe Signs 
to be fulfill'd; therefore when thoſe Obliga- 
tions ceaſe, there appears no reaſon why I may 
not make a different uſe of the Signs, if I injure 
no Man, and at the ſame time have no greater 
convenience of benefiting my ſelf or others. 
VIII. From theſe Principles and Funda- 
mental Rules, it 1s eaſy to underſtand both 
the Nature of Truth, which Men are obliged 
to ſpeak and profeſs ; and the Nature of a . 
which is ſo abhorr'd by all the Good and 
Honeſt, and the imputation of which every 
Man looks on as the fouleſt Diſgrace (5). The 
former then conſiſts in this, that the Signs 
which we make uſe of, and eſpecially our 
Words, do in a proper and convenient manner 
repreſent our Thoughts to another, who hath 
a right to underſtand them; and to whom we 
are bound, either by a Perfect or an Imperfect 
Obligation to diſcover them: And this to the 
end, that he by apprehending our meaning, 
may obtain ſome Benefit, or may eſcape ſome 
undeſery'd Evil, which would have follow'd 
upon our deceiving him. So that beſides that 
Logical Truth which conſiſts in a conformity 
between Words and Things, this Etbical or 
Moral Truth, of which we are now treating, 
ſuperadds the Intention and Obligation of the 
Speaker: On which Score, he who declares the 
Truth out of Error or Imprudence, hath barely 
recited the Logical Truth, but hath not ex- 
ercis d the Moral. And he who blabs out an 
Matter without any Obligation in himſelf, 
or any Right in the other Party, ought to 
be eſteem'd rather an Idle Pratler, than 
| a Speaker of Truth. And hence tis eaſy 
to gather, what muſt be the Nature of a 
Lye ; namely that it is, when our Signs or 
Words bear a different Senſe from our Real 
Conceptions ; whereas the Perſon to whom 
the Signs were directed, had a Right to 
underſtand, and to judge of thoſe Conceptions ; 
and we on our part, lay under an Obligation 
to make him apprehend our Meaning. I take 
this to be a more clear and diſting way of 
ſhewing the neceſſity we ſtand under to declare 
our real and undiſguiſed Intentions, than if [ 
ſhould derive the Sin and the Baſeneſs of Lying, 
barely from that General Rule of Natural Law, 


that u Man 7s 10 be burt; as if the whole 
Nature of a Lye conſiſted in its power of burt. 
ing. For ſtrictly ſpeaking , we do not bur; 
another by with-holding from him what he 
hath only an Imperfect Right to receive: and 
yet the violation of ſuch an Imperfect Rigbt 
is ſufficient ro conſtitute a Lye. For the ſame 
reaſon Phihbfratus's Notion of a Lye is con- 
fus d and unaccurate; when he reports (c), 
That amongſt ſome of the Indians, any Student 
in Philoſophy who was found guilty of this 
Vice, was rendred incapable of bearing any 
Magiſtraey or Honour, Fecauſe be had by Ly. 
ing cheated the Common Society of Mankind. 
Bur, as in all Acts by which we recede from 
Law, Errour, Imprudence, and Raſhneſs are 
diltinguiſh'd from Malice, or Wicked Deſign, 
ſo neither is any Man properly ſaid to Lye, 
but he who with Evil Intention, and precon- 
ceiv'd Malice, tells another what is really dif. 


ferent from his Sentiments or Reſolutions, 


either to prejudice or to delude him. And 
hence, he who having been deceiv'd by ano- 
ther Man, delivers things which he himſelf 
takes to be true, reports a Zye , but is not 
himſelf the Zyar. Yet a Perſon, who catch. 
ing up things with too haſty a Credulity, after. 
wards diſperſeth them amonglſt others, ex- 
poſes himſelf to the Cenſure of Raſhneſs and 
Folly. Nay, the ſpreading of another Man's 
Lye, or of a Matter not certainly known, may 
in ſome Caſes bring an Obligation on the Pub- 
liſher to repair the Damage occaſion d by the 
Report : eſpecially when ſuch a Publication. 
approacheth near to that Treſpaſs which the 
Civilians term culpa lata (4). 

IX. Having thus diſcover'd the true ſource, 
and the Genuine Foundation of Truth and of 
Lyes, we may aſſure our ſelves, that thoſe Au- 
thors are es. who aſſert, That a Lye 
and an Untruth are really the ſame thing, and 
that he deſerves to be branded with the Name 
of a Lyar, who ſays any thing differing from 
his Judgment; and that conſequently to ſpeak 
otherwiſe than we think, is in its own Nature 
baſe and ſinful. An Untruth is when you apply 
Words in ſuch a manner, as that another ſhall 
conceive from them a Senſe not agreeable to 
your inward Imaginations. But now, if the 
other Party have no Right by Mrtue of which 
he ought der to underſtand my Meaning; 
and if I do not hereby prejudice any Man 
without cauſe, there ſeems to be no reaſon, 
why, if I find it convenient for me, I may 
not uſe thoſe Words rather according to my 
own pleaſure, than the pleaſure of another. 
Hence every Lye is an Untruth, but every Un- 
truth cannot come under the Name of a Lye : 
And if we take Ariflotle (t) in this Senſe, 
when he affirms, That a Lye is in it ſelf foul 


(a) £/chyl. Cœphor. 57e das, &c. v. 580: The Art of Silence and of well term'd Speech 
(b) Sophoc. Trachin. p 347. Ed. H. Steph. q {adbSigp 4406 whiz, &c. 
What Fate ſo grievous to a Free - born Man 


I 16.C. 1. S. (1) Vid. Echic. ad Nicemach. I. 4. c. 13. 


* 


ü As to be calld a Lyar . ? 
Add. N Eſſ. I. 1. c. 9. I. 2. c. 18. (c) Apollon. Tyan, |. 6 
6 


d) See the Story of Caſel Baſis in Tacit. Ann. 
| and 
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and diſgraceful, there will be no need of Gro. 
tins's Limitation; who explains u a in it 
ſelf, by Generally, or without regard to the Cir- 
camſhances (a). For ſuch an Untrath as eſcapes 
cenſure, by Vartue of ſome particular Circum- 
ſtances, ought, on no account, to ſuffer the 
Odious Character of a Lye. And, on the other 
ſide, that every Zye, properly ſo called, is in 
its own Nature baſe and ſcandalous, ſeems to 
be heyond diſpute. : 

It is worth remarking on this Head, that 
the very ſpeaking what 1s true may ſometimes 
create and conſtitute a Lye Which not onl 
happens when a Perſon affirms the Truth wit 
the Air and Addreſs of a Lye, and by his 
Manner, his Geſtures, and his Actions, which 
uſed to be as it were the Life and Soul of 
Diſcourſe, makes his Hearers believe the con- 
trary to what he delivers; as uincrilian (b) 
ſhe ws us how tis poſſible to be guilty of a Lye, 
as well as of a Soeciſm, by baſe Action, when 
we ſpeak one thing, and hint another, by a 
Poſture or a Nod : but it chiefly takes place 
in thoſe, who by a practice of frequent Lying, 
have depriv'd themſelves of all Credit and Be- 
lief. Now ſuch Perſons as they are not eaſily 
regarded, how willing ſoe ver they may be to 
deliver ſerious Truths; fo they have an op- 
portunity of abuſing the diffidence of a hearer, 
to his deception and deluſion; who thinking 
them to be always like themſelves, may eafil y 
be cheated by — quite the contrary of 
of what they aver. The Inſtance in the Fable 
is well known, where the Boy ſo often tricked 
the Countrymen with a falſe Alarm of the 
Wolf, that at length when the Wolf really 
appear'd, he could not gain Credit enough for 
their aſſiſtance. Ape turn'd this Fetch 
into a Stratagem of War. For inaſmuch as 
tis reckon'd moſt impolitick in a General 
openly to proclaim his Reſolutions, for which 
reaſon the Enemy is not wont to believe what 
15 given out in this free and ſecure manner, 
Aeſilaus by this piece of Subtlety prevail'd on 
the Per/ian Nobleman who oppos'd him, to 
march his Army quite another way than what 
he had thus publiſh'd, that he would take 
himſelf (c). h 

But, as no Man will preſume to condemn 
the Wiſe Gravity of Epaminoudes (1), who 
could not bear to utter a Lye though in jeſt : 
So, on the other hand, it is very weak to be- 
lieve, that a Perſon always incurs a heinous 


guile, when, without injuring any one elſe, 


he delivers Words differing from his real 
Thoughts. It were therefore to be wiſh'd, 
with Cicero (2), That all Simulation and Di/- 
ſimulation were utterly baniſh'd from Human 
Life : and that Men were arrived at ſuch a 
happy temper, as that no one ſhould envy the 


and for the advantage of himſelf and others, 


the Goods of another, or plot to rob him of 
them ; that no one ſhould abuſe the Simplicity 
and Credulity of others, to their prejudice or 
deception ; and laſtly , that no one ſhould in 
any Inſtance , reſiſt the Command of Right 
Reaſon : Such a ſtri& and accompliſh'd Perion 
Achilles pretends to be in Homer (d); it is 
his Brave Declaration, 


Ede 33 wor e buds aideo mayor, 
"Os ines we ne dhe, art o de 3 Bd. 


Like Hell I hate the Man, whoſe Tongue reveal: 
A different Tale from what his Heart conceals. 


But ſince he who is ever freely publiſhing and 
declaring his own Concerns, lays himſelf 
open to the Fraud of wicked Men; and ſince 
moſtPerſons are inclined rather tobe won upon 
by Artifice and Shew, than to be 5 
ſolid Plain-dealing ; therefore it may not be 
adviſable for us to exclude from Human Socte- 
ty, the Art of Innocent Diſſimulation, till all 
4 Wickedneſs, and all the Folly of Mankind 
is turn'd into Probity and Wiſdom. Pindar's 
Remark is excellent to this purpole (e). 


Not Truth with open Face, and open Heart 

Ts ſerviceable always, always wiſe - 

But often 'tis m Lif: the Nobleit Art, 

To know the prudent Uſe of Silence or Diſguiſe 
Though ttis certain, at the ſame time, 2 
he who makes uſe of theſe Practices of Conceal- 
ment and Cunning farther than is neceſſary for 
his own Defence, renders himſelf unfit to be 
truſted, and uncapable of being dealt with in 
any Honeſt Affair or Buſineſs : inaſmuch as tis 
impoſſible, but that ſuch a Perſon mult be 
ſuſpected in all that he ſays or does. 

The Arguments by which ſome attempt to 

rove that every Untruth is in it ſelf odious and 
finful, are of no weight. They tell us, *That 
the Falſe Speaker defiles and diſgraceth his 
Tongue, that moſt noble Member, by ſuch an 
© abuſe: that hedeprives himſelf of Credit, to 
© the great ſtop and hindrance of many good 
© Offices amongſt Men; ſince he never fails to 
gain this amongſt other advantages, not 10 
be believ d tho' be ſpeak the Truth. But this 
Charge holds good only againſt a ſtrict and pro- 
per Lye, not againſt ſuch Falſities as Prudence 
often adviſeth and recommends. They add, 
© That to falſifie, argues a Man to be of a low 
and abje& Spirit; ſince he who could relie 
© upon ſolid Plainneſs and Truth, would have 
©no need to ſeek refuge in Tricks and Shifts. 
But thoſe Untruths which are both innocent 


and unneceflary, do not always proceed from 


meanneſs of Soul: And ſometimes, amongſt 
wicked Men, Honeſty and Truth it ſelf cannot 


—— 


2) L. 3. c. 1. £.9. (b) Inſtitut Orar, I. 1. c. 5. p. 
Ed. H. Steph. Cornel. Nep. in Ageſil. ' 34 To this 
Heautontimor, Act. 4. Scen. 3. (1) See Cornel. Nep. c. 3 
(e) Nem, Od. 5. v. 30, Cc. (f) Theſeus's With 


Ed. Lugd. Bar. (c) Xenophon Rer. Grzcar. I. 3. p. 292 
: nn the Old Fox in Terence 


n. 1. (2) Off. l. 3. c. 15. (d) IId. 9. v. 312, 313 
in Erripidis ALA, hn v. 925, &c. is but vain and fruitleſs. 
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be ſupported, but by indirect and artificial Me- 
thods. Others are more fond of this Argu- 
ment; © Speech is given to be an Interpreter 
of the Mind; ſince then every Unttuth is 
© contrary to this End, it ought likewiſe to be 
©eſteem'd repugnant to the Order of Nature: 
© and, farther, that to have the Tongue differ 
© from the Mind, quite diſturbs that Harmony 
© which ſhould appear in the Powers and Fa- 
© culties of Man, In reply, we willingly al- 
low, that Speech is the Interpreter of the 
Mind; but tis in ſuch a manner, as that it 
ought not to blab out more than the Mind 
gives it commiſſion to diſcloſe; the Mind being 
to judge what is convenient to be declared, 
and what to be concealcd. 

X. We have aflerted every Lye to be a viola- 
tion of ſome Right; but what kind of Righr 
this is, and how acquired by Men, all are not 
agreed in explaining. Some concelve, that 
lince both God and Men have a Natural ability 
to underſtand the Truth, which is obſtructed 
by the contrary Speeches, therefore they have 
on this very account, a Right of requiring 
others to exprels themſelves in an intelligible 
manner. Now with regard to Almighty God, 
the thing is beyond diſpute; For to uſe any 
kind of Falſity in our Addrefles to him, is not 
only extremely irreverent, as if bare and open 
Truth were not as prevalent with the Divine 
Majeſty, as Colours and Fictions ; but alſo in 
the higheſt degree fooliſh, ſince God doth not 
{tand in need of the Information of Men. 
And therefore Cain (1) was not only impious, 
but ſtupid, in endeavouring to conceal has 
Brother's Murder from God, — by fo 
1mpudent and fo rude a Reply. And thus far 
that of Sophecles (a) will hold good; I bale 
a Man, who being taten in Wickeaneſs, attempts 
to make his Excuſe. But otherwiſe, this is no 
good Conſequence; a Perſon is Naturally 
capable of underſtanding a matter, therefore 
he hath a Right to underſtand it; nor doth a 
Phyſical ability always infer a Moral. As for 
that which ſome add to what we are now ſay- 
ing; That he who hears an Uniruth, doth yet 
underſtand the Words; and therefore that 
talſe-ſpeaking doth not take away the Right 
of Unadertanding ; this is nothing at all to the 
purpoſe. For ſuch an one underſtands indeed; 
but he underſtands only a Shadow and Fiction, 
inſtead of the Truth which he deſires. 

Others there are which derive that Right 
which is violated by Jing, not from Nature, 
but from the Art of Men; that is, from ſome 
tacit Compact: For, ſay they, ſince Diſcourſe, 
and other the like Marks and Tokens were in- 
troduc'd by Human Inſtitution, Men at the 


ſame time laid a mutual Obligation on each 


other to uſe theſe Signs in ſuch a manner, as 
to be able hence tc make a Judgment of the 
Perſon's Sentiments, with whom they ſhould 
confer (2): Becauſe, without ſuch an Obliga- 
tion, and if every Perſon were allow d to apply 


Words how he pleas'd, and to hinder other 
from apprehending his Meaning, this — 
tion of Signs had been altogether vain and 
fruitleſs. This is the Opinion of Grozing (b): 
on which we may make this Remark ; That 


there 1s not ſufficient Care taken in It, to di. 


ſtinguiſh between thoſe Two Obligations, one 
of which regards the Applying Signs in Ge. 
neral in ſuch a due manner, that another ma 
underſtand our Thoughts ; and the other eg. 
gageth us to diſcover by thoſe Signs our Rea} 
Meaning to ſuch or ſuch a particular Perſon: 
which two are very different and proceed from 
diſtinct Principles: For inaſmuch as Worgg 
borrow their Signification from the Force of 
Impoſition, we muſt ſuppoſe ſome Agreement to 
have paſſed between Men who ſpeak the ſame 
Language, that, in common Uſe, they would 
apply ſuch Signs to expreſs ſuch Things. But 
the Obligation which ties me actually to ad. 
dreſs thoſe Signs to another, or to open my 
Mind to him about ſuch a certain Aﬀair, 
ariſeth either from ſome general Command of 
the Law of Nature, or from particular Coye. 
nant; as has been above explain'd. Hence it 
appears what Judgment we ſhould make of their 
Notion, who deny the Nature of a Lie to con- 
ſiſt in the Violation of a Pact on this Principle, 
That whatever is conſtituted, not by Nature, 
but by the Compact of Men N gov tacit) 
„is to be derived, and to be valued from the 
© Point of Profit, and from that alone. #here. 
72 23 ——— that others 
, doth not ſeem to be a thing ſo very profitable 
= beneficial. On the — , it 2 far 
our Jutere , that we fhould have a full liberty 
of covering either with Silence, or proper Colours, 
ſuch Matters as may be kept ſecret without the 
Prejudice of other Men, with our own Al. 
vaniage. Here thoſe Points are confounded, 
which ought to have been with Accuracy di- 
{tinguiſh'd. For in this, that a Man ſhould 
underſtand the Thoughts of all others ; or 
that all others ſhould underſtand his, there is 
indeed no Profit ; nor did Men by introducing 
of Speech, lay any ſuch mutual Obligation on 
themſelves. But we have already ſhewn how 
far any Perſon 1s bound to declare himſelf to 
another, and how far the other hath a Right 
to underitand him. Suppoling then an Obli- 


yur in us to communicate our Thoughts to 


uch or ſuch a Man, upon this the other Ob- 
ligation which attended the Introduction of 
Speech falls in, and exerts its Force, engaging 
us ſo to apply our Words, that the Party may 
apprehend our Meaning. And of this the 
Profit or Advantage is fo very great, that 
without it there would be no manner of ule 
in Speech. 

XI. Thus much being premiſed, it will not 
be difficult to judge how rightly thoſe ſeveral 
Caſes in which the Truth is not preciſely 
ſpoken, are yet in common Eſtimation, ex- 
empted from the Character of Lies. And here 


0 Gun 2. (a) Anti gene. p. 234. init, Ed. H Steph. (2) See Mr. Barbeyrac's 24 Note upon this Section. 
D) L.3-C. 8.1. 1. 
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firlt of all ſome diſtinguiſh between ſpeaking 
what is Falſe, and not ſpeaking, or diſſembling 
{ome part of what is True; athrming the for- 
mer to be unlawful, but the latter to be often 
innocent. On which Point we are to know, 
that although to hold our Tongue cannot 
properly be term'd a Jie, eſpecially if we uſed 
no other Sign equivalent to Speech; yet our 
Silence may on another account become Cri- 
minal: As ſuppoſe we hinder by it ſome Good 
which we were oblig'd to procure; or cauſe 
{ome Evil, which we were bound to avert. 
This is what the Poet calls 


—anmumque nefas ſcelerare ſilendo (a), 
The Soul with ſilent Miſchief to defile. 


Thus a Watchman who 1s ſet to give notice 
of the Enemy's Approach, ſhall incur the 
{.vereſt Puniſhment upon Neglect of Informa- 
tion. Polybius (b) ſays, That an Hiftorian 
who profeſſetb to give an account of Aﬀairs, is 
no leſs a Laar, if be ſuppreſs and conceal what 
really happen'd; than if he relate what is falſe. 
But in a matter which I am not obliged to 
declare to another, if I cannot with Safety 
conceal the whole, I may fairly diſcover no 
more than a part. An 2 of this is uſu- 
ally given in the caſe of Zeremiah, who in the 
28h Chapter of his Prophecy, verſ. 25. Oc. 
(1) being conſulted by the King, concerning 
the Iflue of the Siege, prudently hides that 
Particular from the Princes, as the King ex- 
preſly order'd him; aſſigning another Reaſon 
of the Conference, which notwithſtanding 
was allo really true. Here the Prophet told 
only a part of the Truth, being no wiſe ob- 
liged to diſcloie the whole. To the ſame 
purpole the Story of Athanaſius is produced, 
who meeting himſelf with thoſe who were 
lent to apprehend him, and being ask d, Whe- 
ther he had ſeen Athana/ins, anſwer'd, That 
be ſaw him lately paſs 9» this way, and that he 
Was now gone on Board. For here he was un- 
der no Obligation to betray himſelf. As to 
the Example of Abraham in Geneſis XX. 12. 
ſome queſtion whether that moſt holy Man 
acted prudently in calling Sarah his Siſter, and 
concealing their Marriage : For he knew her 
Beauty to be ſuch, as might kindle a Paſſion 
in the Beholders, and at the ſame time, that 
Unmarried Perſons are reckon'd more capable 
ol Addreſſes than others. Nor, ſay they, was 
Abimelech's Expoſtulation with him unjuſt: 
and on the contrary, it was moſt inhuman in 
Avraham, to ſuppole, that there was no Piety 
or Honeſty 1n a State, before he arrived to be 
their Inſtructor. Others excuſe the Patriarch, 
on this Argument, That the Hope of Life 
commonly bends the greateſt and moſt ſtub- 
born Souls; and that ſcarce any thing is look d 
on as baſe and infamous, which is undertaken 


on the Score of declining Death. But this 
Point we leave ündecided. - 

XII. Grotius (c) diſtinguiſhes likewiſe be- 
tween thoſe Signs which have been invented 
and determin'd www eySxns or With a mutual 
Obligation, and other things about which no 
ſuch Agreement hath paſs'd : (For no doubt 
when a Compact hath been made concerning 
the uſe of any thing, we are exactly to con- 
form to that ſpecified Uſe.) And as to the 
latter fort, he 1s of Opinion, that 'tiz allow- 
able to miſapply them, even when we foreſee 
that the other Party will thence be led into 
a falſe Judgment; provided either that no far- 
ther Hurt foHow this Deception, or that the 
Hurt which follows it, is (ſetting aſide the 
Conſideration of the Deceit,) Lawful ; and 
when we might fairly have hurt him in an 
open manner: And to this we willingly ſub- 
ſcribe. For ſince no Agreement, either ge- 
neral or particular, 1s ſuppos'd to have pals'd, 
which might have laid a Neceſſity on me to 
apply the Thing in ſuch a manner, and no 
otherwiſe, to the end that the ſaid Party might 
gather my —_— from it; therefore I am 
preſumed to be left at full Liberty, as to its 
Uſe, ſo long as I hurt no Man injuriouſly, or 
without Cauſe. The Party may thank himſelf 
for the wrong Notion he hath ſorm'd; and 
attribute it to his overcurious Impertinence 
in paſſing Judgment on other Men's Buſineſs. 
Whilſt I am exerciſing my proper Right, I am 
not always obliged to hinder another from 
taking up a falſe Opinion in other reſpe&s 
harmleſs. For Inſtance, if a Man to keep 
himſelf from being frighted in the Night, or 
to have a Light always at hand for ſome Oc- 
caſion, ſhould {leep with a Candle in his 
Chamber; he is not bound to put it out, how 
deeply ſoever his Neighbour may fancy that 
he fits up at his Buſineſs. The Example of 
our Saviour, Late XXIV. 28. is a Caſe of no 
Difficulty. For every Man may, at his Plea- 
{ure, uſe the Geſture there repreſented : And 
nothing is in Common Life more frequent, 
than to feign our, ſelves 1n a Readinels to be 
gone, that we may diſcover whether or no we 
are welcome Gueſts : We being ſeriouſly re- 
ſolv'd to depart, unleſs we are ſolicited and 
importun'd to ſtay. The Caſe of St. Paul in 
Ack, XVI. 3. ſeems a Matter of higher Con- 
ſide ration (2). But as to the other Inſtance 
alledged by GErotius, of deceiving an Enemy, 
by counterfeiting Flight, Cloaths, Colours, 
Sails, Arms, and the like; this Practice is 
allowable beyond Diſpute; ſince we might law- 
fully have done him what Miſchief we could, 
by the moſt plain and open Means. 

XIII. It is the Judgment of the ſame Author, 
(4) That we do not always contract the guilt 
© of Lying, when we uſe an Ambiguous Word 
© or Expreflion, which admits of divers Signi- 
* fications , either in Common Speech, or by 


(a) S/l. Lal. J. 16. 
(c) L. z. e. 1. ſ. 8. 


C. 1. . 0. 8 9 . 


(b) L. 12. c. 3. p. 660. B. Edit. Caſaub · Mech. 
See Mr, Barleyracs Note upon this Section. 
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(1) See Grot. B. 3. c. 1. ſ. 7. 
(2) See Ibid, (d) De aui vecis, I. 3. 
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the Cuſtom of Art, or by ſome Figure not 
<unuſual or intelligible, provided our inward 
Meaning is agreeable to any one of theſe Sig- 
© nifications ; although we believe that the 
© Perſon to whom we ſpeak will underſtand it 
in a different ſenſe. But he very rightly adds, 
© That ſuch Equi vocal Speeches are not raſnly 
©to be approv'd of and allow'd; being only 
« Fuſtifiable when they ſerve for the Inſtruction 
<of one committed to our Care; or for the 
© avoiding ſome pernicious and inſnaring Que- 
© {tion (4); or for the procuring ſome Benefit 
©to our ſelves, without the Damage of others 
(4): For elſe, if you are under an Obligation 
to diſcover your Mind clearly to me, tis the 
{ame thing whether you deceive me by a plain 
Lie, or by a doubtful Expreſſion : Eſpecially 
lince the latter muſt, to ſerve your purpoſe, 
be ſo fram'd and contriv'd, that I may lay hold 
on the more obvious and vulgar ſenſe, whillt 
the more abſtruſe and uncommon anſwers to 
your inward Conceptions : Otherwiſe, it both 
Significations are alike probable, ſcarce any 
Perſon will be ſo ſupinely negligent, as not 
to ask you, which way you would be under. 
ſtood ? But to ſpeak ambiguouſly, or obſcure] 
to one whom we intend to inſtruct, or whoſe 
Proficiency we would thus try and examine, 
is on no account Faulty ; if the good End we 
propoſe may by this means be better obtain'd, 
than by more plain and direct Application. 
To this purpoſe is the Inſtance in St. John VI. 
verſe. 5, Cc. (1). So if I am not oblig'd to 
declare my Mind at all to ſuch or ſuch a Per. 
ſon, nothing hinders but that I may as well 
let him be miſtaken, as let him be 1gnorant, 
if beſides that Miſtake, he incur no other un- 
deſerv'd Prejudice. And therefore no one will 
cenſure Athanaſius for the Deception he put on 
his Purſuers, which we have already recited (c). 
It is hence evident, that we ought to 1n- 
terpret Grotius with ſome Caution, when he 
ſays (2), It is requiſite to the general No- 
© tion of a Lie, that what is either ſpoken or 
© written, or by any Marks and Tokens ex- 
© preſs'd, cannot otherwiſe be underſtood, than 
in ſuch a Senſe as is different from the In- 
© tention of the Perſon thus declaring. For 
in Caſes, where a Man is bound clearly to 
diſcover his Meaning, he ought ſo to frame 
his Expreſſions, as that the ſame Senſe which 
either the Nature of the Buſineſs in hand, or 
the common Uſe and Cuſtom of Speech ſug- 
geſts, ſhall be likewiſe agreeable to his real 
Thoughts. Nor can he, with the leaſt reaſon, 
bid the Hearer thank himſelf for the Miſtake 
or Damage he ſuffers, only on the account of 
not diving into all the remote Quirks and 
Terms of Expreſſion, utterly foreign to the 
preſent Affair; that is, for not being a Con- 
_ And the Remark of Hocrates (d) muſt 
own'd for a certain Truth, That to uſe am- 


uns Sayings in Judicial Contentions 
Naa Matters of Intereſt and 22 
is ſcandalouſly baſe, and ſhews a very high degree 
of Wickeaneſs. 

XIV. Much more ought we to abhor ang 
deteſt thole Mental Reſervations (3), which 
the wicked Artifice of ſome Men hath in. 
vented, by wreſting Words to a quite contrar 
Senſe to what they outwardly and plainly im. 
port; and this even in Caſes where there was 
an Obligation to ſpeak the Truth, and jn 
Aﬀertions confirm'd by Oath. The Effe& of 
which is, that a Perſon ſeems outwardly to 
affirm what he inwardly intends to deny, and 
ſo vice verſa. A Practice by which the whole 
Uſe and Deſign of Speech is utterly perverted, 
no Min being ſure in what Senſc he ought to 
take the Words of another. Nor is the In- 
vention leſs abſurd than it is pernicious. For 
ſince Diſcourſe was Originally introduced, 28 
a Means of declaring what we conceive in 


our Minds; and ſince our Thoughts, ſo long 


as they do not come abroad, are of no manner 
of Uſe or Effect in Human Life; by what 
Authority can theſe ſecret Reſerves, ſo re. 
pugnant to the common Cuſtom of Mankind, 
take away that Effect which the uttering of 
Words would otherwiſe naturally produce ? 
Thus much indeed is uſual with us, to annex 
to a General Expreſſion ſome Tacit Condition 
or Reſtriction, taken from the ſubject Matter, 
or ſome other Circumſtances; by Means of 
which we dexterouſly adapt our Speech to the 
Buſineſs under Debate, and free it from Con- 
fuſion or Inconvenience. But where would 
be the Reaſon, or where the Subtilty of my 
Proceeding ? It for Inſtance, being ask'd, whe. 
ther I have done ſuch a Thang, I ſwear 7 have 
not done it, meaning another Thing, or the 
{ame at another time? Or if when a Man de. 
fires Money of me, I tell him, 7 have none; 
that 1s, none to give him? Or, if I promiſe 
that I wilt giue it him; that is, meerly for 
Form and Faſhions ſake, fo as to take it imme- 
diately again? Tis a fooliſh Argument which 
os d to —_ ſuch 1 from the Sins 
of Hing aud of Perjury, T hat they do not in- 
yds gb that 23 3 Truth 
_— the 3 prehend, and which the 
ords imply, yet ihey ſpeak another Truth o 
a different kind. As if 5 were at all al 
factory to my Queſtion, to be told a Truth of 
any other different kind, and utterly foreign 
to the Buſineſs which I am now upon: Or 28 
if a Man did at all promote my Purpoſe, or 
the Reaſon of my Enquiry; if when | ask of 
Chalk, he anſwers me of Cheeſe (e)! No leſs 
ridiculous is that other Plea, that if in theſe 
Caſes, we put the open Speech, and the ments! 
Reſervation together, they will make an entire 
Propofition ; which taken in that united ſenſe, 
ſhall not be falſe: As for Inſtance, if I ſay, 
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a) Vid. Senec Tread. v. 597, Cr. (b) 1 Sam. XXVII. 10. 
(2) B. 3. c. 1. ſ. 11. n. 1. (d) Panathensaic. 486. Ed. Par. 1621. (3) See Mr. LA Placette 
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am not a Prieſt; keeping this Clauſe in my 
2 ſo as to be under ay Obligation of telling 

1 that I am; this whole Propoſition taken 
together will be true, I am not 4 Priei?, ſo as 
70 be under any Obligation of telling you that / 
am. But in as much as Diſcourſe was invented 
with regard to vthers, not that every Man 
ſhould talk to himſelf; ſo the Truth or Falſ- 
hood of it 1s meaſur'd according to that which 
we openly declare to thoſe with whom we 
converſe. 


XV. That we are not guilty of Lying, tho 
we ſpeak a Thing which bears a wrong Signi- 
fication, to Children or Perſons out of their 
Senſes, is generally aſſerted; and therefore 
tis thought very allowable (a). The Reaſon 
allign'd by Grotius (b) is, Becauſe ſince ſuch 
Perſons have not the liberty of Judging, they 
cannot ſuffer Injury with reſpect᷑ to that liberty 
which they want. This Principle we do not 
take to be ſufficient: for to ſpeak chiefly of 
the Caſe of Infants, it 1s plain indeed, that 
they ſo far want the Faculty of Judgment, as 
fimply and raſhly to catch at any thing, ſpoken 
or repreſented to them in a wrong manner; 
not being able by Reaſoning to diſtinguiſh 
Truth from Falſhood : Yet ſince they make a 
part of Mankind, and on that account have a 
Light, not to be hurt by others, as they have 
likewiſe to receive the common Office of Hu- 
manity, and to be furniſhed with good No- 
tions, particularly by their Parents, and thoſe 
who have the Care of their Education (c), 
and are at leaſt capable of apprehending what 
is eaſy and familiar; we are by all Means to 
hold, that they have thus far the ſame Right 
with Perſons of adyanced Age, that what 
ought to be ſhewn or declar'd to them, ſhall 
be propoſed in ſuch manner as that they may 
underſtand it. But for as much as through the 
weakneſs of their Reaſon, and the ſtrength of 
their Paſſions, they have ſcarce any Reliſh for 
plain Truths, therefore tis convenient to in- 
ſtruct them by Fables, and to keep them in Awe 
by falſe Terrors, *rill ſuch time as they grow 
weary of Trifles, and are able to apprehend 
and to value the real Solidity of things. And 
thus we addreſs to them by Fiction and Diſ- 

guiſe, not to ſport with their 1 or 

to procure their Harm; but only becauſe they 
cannot well be applied to in any more ſerious 
Method of Information, Srabo (d) is admirable 
on this Point; · Not the Poets alone, ſays he, 


© but long before them Publick Societies and 
States made choice of the Art of Fables; and 
*the Lawgivers themſelves, in regard to the 
* common Advantage, when they had firſt re- 
* fleted on the Genius and Temper of Ra- 
tional Creatures. For Man is led on with a 
* molt greedy Deſire of Knowledge; and our 
* Earthly Acquaintance with theſe feigned Re- 
* lations, is the firſt ſtep this Paſſion makes to- 
* wards its own Satisfaction. Here Children 
* begin their Information, and willingly im- 
prove their Stock, for the ſake of commu- 
* nicating it to others, The Reaſon of all this 
is, becauſe Fables do ever carry ſomewhat 
* of Novelty in them, whilſt they report not 
common and conſiſtent Things, but what is 
very ſtrange and unuſual. But now whatſoever 
is thus new and ſurprizing, and what Men 
© never heard of be fore, cannot fail to be ſweer 
* and agreeable : And tis this which breeds in 
them a covetous Sollicitude, and an Eager- 
© neſs after farther Delight. In caſe the Story 
© be wonderful and prodigious, this Delight 
is highly increas d; which is the Bait that 
*tempts the Young Learners to Induſtry and 
Study. It is fit therefore that they ſhould 
eat Firſt be thus caught and inſnar'd with 
© Pleaſures : but when they have attain'd to a 
© more mature Age, they are to be diſciplin'd 
and inſtructed in the Solid Knowledge of 
© things; their Mind and Judgment being now 
© {trengthned and confirm'd, and they no longer 
© ſtanding in need of being flatter'd and hu- 
© mourd in their Good (e). In the ſame 
manner it is * lawful to apply Eictions to 
Per ſons out of their Senſes, in all ſuch Caſes 
where they are not capable of apprehending 
true Reaſon. | 

XVI. And indeed, all in general, upon whom 
we cannot by plain Speech obtain the good end 
we deſign, we may, without the Cenſure of 
tying, by feign'd Addreſſes, lead into a Miſtake, 
for their own Intereſt and Safety. Nor is it 
needful to draw the Reaſon of this Practice 
from hence; That we may preſume, in ſuch 
© a Caſe, the other Party will not think hard 
© of our Treſpaſs on his Liberty of Judgment ; 
© nay, that he will give us thanks for the Ad- 
© vantage he receives from it: and therefore 
© what is done with his conſent and appro- 
© batzon, can be no injury to him. For he had 
indeed a Right, that our Speech ſhould pro- 
cure him ſome Benefit, or deliver him from 


(a) Lucretius expreſſeth this by a fine Similitude, Lib. r. v. 935, Ce. 


Pueris abſinthia tet ra medentes 
Cum dare conantur, prius oras Pocula circum 
Cont ;ngunt mellis dulci flavoque liquore, 

Ut puerorum ætas improvids ludificeter, 
Labrorum tenus ; interea perpotet amarum 
Abſint hi laticem, deceptaque non capiatur, 
Sed pot ius tali fatto recreata valeſcat. 


So the Mother in Theocritur, Idyll. 15. v. 40. 
* E 73 micron” wpas, Juxre Ian. 
(b) Uk; ſupra. (e) Add Mart. XVIII. 10. 


. (d) B. 1. P · 13. Geogy. 
peculiarly recommended by Phileftrarus, Apollon. 1, K 1 5. | 5 
f 2 


— — Phyſicians uſe 

In giving Children Draughts of Bitter Juice 

To make them take it, 2 the Cup with Sweet, 

To cheat the Lip : this firſt they eager meer, 

And then drink on, and take the Bitter Draught, 

And ſo are harmleſly deceiv d, not conghe : 

For by this Cheat they get their Health, their Eaſe, 

Their Vigour, Strength, and baffle the Diſeaſe. 

| Mr. Creech. 

You muſt not go my dear Delight, 

For there are Bugbears, and the Horſes bite 


(e) See the Fables of E. 
ſome. 
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ſome Miſchief ; but not that it ſhould produce 
the quite contrary Effect; which it would have 
done, had he underſtood the plain Bulineſs 
without Art or Colour. And therefore 1n 
theſe Caſes, we ought as much to accommodate 
our Diſcourſe to the Temper and Condition of 
the Hearer, as Phyſicians do their Medicines 
to the Patient's Strength and Conſtitution. 
Since then no Perſon can be ſaid to have had a 
Right of hearing Words under ſuch a Form as 
would have prov'd fatal to him, it cannot be 
properly affirmed, that there is any waving or 
remitting of Right in the preſent Caſe. And 
then for the Speaker, ſince he was on his part 
obliged to perform this Office through the me- 
diation of Speech, either by the Law of Hu- 
manity, or by ſome ſtricter Engagement, tis 
manifeſt, that he cannot be bound to apply his 
Speech in ſuch a manner as ſhall make it loſe 
its End and Effect. Therefore all ſuch feign'd 
Speeches, as either ſave and protect Innocence, 
appeaſe Rage, aſſwage Grief, or procure any 
Benefit or Convenience to others, which could 
not have been obtain'd by direct and open Ex- 
preſſions, are not only to beexempted from the 
number of Lyes, but to be applauded as fo 
many Inſtances of Wiſdom (32). We have a 
famous Example of this proceeding in the 
Story of Rahab the Harlot, Foſh. 11. 4. (1). 
And tho? Crotius obſerves on this place, that 


before the Goſpel, a Lye which contributed to 


the preſervation of Good Men, was not efleem'd 
faulty ; and that therefore this Af? is commended 
by the Apoſtles, Heb. 11. 31. and James 2. 25. 
as agreeable to the Times in which it was per- 
form'd; yer 'tis our Judgment, that the ſame 
thing may even now be lawfully done, pro- 
vided no Civil Obligation be prejudiced by it 
(5). To the ſame Head belongs the Caſe of 
thoſe Commanders, who in the Heat of an En- 
gagement raiſe the drooping Spirits of their 
Men by ſome Falſe Inſinuation or Report, on 
the ſtrength of which Encouragement, they 

may force their way to Victory and Safety: 

Or thoſe, who be fore a Battle, leſſen and under- 

value the Number of the Edemy (c). Though 


I know not whether Aee/t/aus's Stratage 
this kind deſerves — 9 - 2 
he ſaw his Soldiers in ſome fright and concern 
at their being like to be overpowered by the 
oppolite Forces, wrote in his Hand the Word 
FYICTORY; and taking the Beaſt's Liver 
out from the Sacrificer, printed thoſe Letrers 
upon it, and then ſhew'd it to the Troops, ag 
a Divine Promiſe of Succeſs (4). For the 
ſame Reaſon Phyſicians are not to be accounted 
Lyars, when they perſwade a nice or a froward 
Patient of the ſweetneſs or mildneſs of what 
they apply for his Cure (e . The Conduct of 
Zoſeph is juſtifiable on the like account: who 
to work his Brothers to a ſerious Repentance 
for their Crime in felling him, and to judge 
how they ſtood affected towards his Father, 
and towards Benjamin, held them a long time 
in conſternation and ſuſpenſe, by Feigned Ac. 
cuſations (f). Laſtly, that the Fables of the 
Poets, by which they inſinuated Truth under a 
taking Diſguiſe, are not to be condemn'd for 
Criminal Falſities, every one will eaſily admit 
(g). And thus far the Saying of Sophocles 
will hold good, 


Aoxd Wy N , ov ede, NMuv. (5) 
I judge no Speech amiſs that is of Ule. 


XVII. The Governors of States may ſome. 
times too very lawfully uſe a manner of Speak. 
ing not ſtrictly true (2); inaſmuch as their 
Counſels and Reſolutions, if divulg'd, fre. 
22 come to nothing, or perhaps turn to 

e prejudice of the Commmonwealth. And 
therefore when bare filence is not a ſufficient 
Covering, they may vail their Deſigns with 
Feign'd Speeches, to divert the Curioſity of 
Inquiſitive Men. Lying ( ſays Plato (i), is 
uſeful to Mankind only im the way of I 1; ; 
and therefore ſhould be allow'd to Publick Phy- 
/icians , but ought not to be touch'd by Private 
Patients. Princes and Governours (if any Per- 

ſons elſe) may be permitted to uſe the ſame 
Stratagem, either for the ruin of the Enemy, 
the preſervation of the Subject, or any way fir 


(a) Vid. Exod. 1. 17. 19. 1 Sam. 19. 12, Cc. 20. 5. 28, 29. 2 Sam. 14. 4, Cc. 2 Corinth. 9. 2, 3, 4. Plix. I. 3. Epiſt.16, 
Of Au. Heirat. Od. I. 3. XI. v. 35, 36. Of Hy permeneſtra: 


Gallantly falſe, and prais d in Endleſs Fame. 


Splendide menda:: & in mne (virgo 
Nobilis æ dum. 


nd. Phaniſs. v. 998. &c. Sadi Roſar. Perſic. c. r. A Beneficial Falſity is better thau a Deftruflive Truth, Heliodir 
Ethiep. I. 1. c 3. p. $2. Ed. Lug. Bat. Feigned Speeches are then good and commendable, when they turn to the advantage 
f the Hearer, and do not prejudice the Spzaker., (1) See Mr. Barbeyrac's ad Note upon this Section. (b) Add. Secrar. 
Eccl. Hiſt. I. 3. e. 12. (c) Vid. Cornel. Nep. Eumen. c. 3. The like Inſtances are frequent in all Hiſtories. 
X-noph. Apomn. I. 4. p. 462, 463. Ed. Grac. H. Steph. I a General obſcrving lis Men to be in a Conſternat ion, falſly tells 
them, that there are fre h Succours ready at hand for their reliq, and by this Stratagem compoſeth their Fears, and keep 
th:m in heart; under what Species of Actions ſhall we reckon i: ? In all appearance under thoſe that are juſt and good. In 
Sopboclet, (Philoet. v. 198, 169, when Neoptolem:s asks Ulyſſes, Don't you think it baſe to affirm a Falſity * His Anſwer 
is, No in caſe: the Falſity be a means of Safety. Add. Frontin. Stratag. I. 1. c. 11. I. 2. c. 7. Polyen. I. 1. c. 33. Stratag. 
Of Leotych.acs. Maxim, Tyrius, Diſſert. 3. p. 29. Ed. Lugd, The bare telling the Truth is no ſuch brave and comely thing, 
unleſs it be done to the bene ſit of thoſe we are to inſtruct. Thus a Phyſician often deceives his Patients, a General hit Soldiers, 
a Maſter of a Ship his Crew, and we cenſure neither of them upon this account. For in ſome Caſes, a feign'd Story doth Mn 
good, when the plain Truth would do them harm, (d] Plutarch Apoth. Lacon. p. 214. E. T. 2. Ed. Week, (e) Liban. 
Declam. 29. p. 664. D. Ed. Pariſ. Morell. We ſee the Phyſicians beguiling their Patients Appetite with harmleſs Deceit”. 
The ſame we ought to practiſe towards thoſe who are in Health, ſo often as *twould be better for them to be deceiv'd than to be 
truly infurm'4, Yer I queſtion whether the Artifice of Eraſitratus , Phyſician to King Seleucus, in making him be- 
hebe thir his Son Antiochw was in love with his Wife, may be admitted into this number. Vid. Lucian de Des 
ra, (t) Gin, XLII, Sc. Joſeph, Antiq. Jud. I. 2. c. 3. (g) Vid. Plutarch de audiend. Port. (h) Electra. v. 61. 
(2) Vid Grot. I. 3. e. 1. . 15. (1) De Repub, I. 3. p. 611. Ed. ech. the 
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ho Advantage of the Community : But all others 
— Gris to ahſtaim from this Practice (1). 
A tamous Inſtance we have in Solomon's Judg- 
ment, 1 Amgs 3. 259. And ſo Claudiut, in 
Sueton (a), brought a Woman to own her Son, 
whom ſhe firſt, on probable Arguments, deny'd, 
by commanding her to marry him. Thus a 
Father and a Son being arraign'd together for 
murther of a Prieſt, when it could not be made 
out which of the two had committed the Fact, 
each refuſing to accuſe the other; Char/ 1 
as we are told, gave Sentence of Death upon 
them both; upon which the Father confeſs'd 
himſelf the Murtherer. So, it being a Law 
in Hain, That in caſe a Female Slave be with 
Child by her Maſter, ſhe ſhall be immediately 
reſtor d to Liberty: Once it happen d that a 
Noble man's Maid was diſcover'd to be in this 
Condition; the Nobleman denied the Thing, 
and the Proofs alledg'd not being evident, 
King A/pbonſo order'd the Child to be publickly 
ſold into Servitude; the News of which Sen- 
tence mov d the Father todiſcover himſelf (5). 
So when Neleut, being about to lead abroad a 
Colony, was commanded by the Southſayers, 
to purge his Army of all Polluted Perſons ; he 
pretended that he himſelf had murther'd a 
Child, and fo ſtood in need of Expiation : and 
by this means perſwading others to confeſs 
themſelves guilty, he left all thoſe behind him, 
whom he had thus convicted of Impurity (c). 
"Tis a Proverb with the Spaniards, Tell a Lye, 
aud you'll get ont the Truth. To the ſame Head 
belongs the Diſſimulation and Concealment 
about the Sickneſs or Death of Princes, for the 
prevention of Tumults. Though we are not 
willing to extend this Liberty ſo far as to 
juſtifie the Politick Devices of Numa (d). 
Nor will the ſame Priviledge hold at all, in 
the Caſe of Promiſes and Engagements (e). 
XVIII. But farther, Crotius (2) having thus 
aſſerted, That every Lye ariſeth from the 
2mpairing of ſome Right which one Man may 
have to underſtand the Mind of another; con- 
cludes from hence, that we cannot be charg'd 
with this Fault, when we dire& a Feign'd 
Diſcourſe to one who is not deceiv'd by it, 
though a third Perſon ſhould thence happen 
to entertain a wrong Opinion. For 'tis to be 
ſuppes'd that I, and he to whom I addreſs d 
wy kh are tranſacting ſome private Buſineſs, 
which doth not at all belong to the Perſon 
who overhears us. Therefore the Man with 
whom I am dealing, is certainly not deceiv'd 
with my manner of Speech, becauſe he well 
apprehends my Meaning by it; juſt as if I 
ſhould relate a Fable, or uſe an Irony or Hy- 
perbole to one who knew how to put x & Right 
Conſtr uction upon the Words. And as for 
the third Man, I do not contract the Guilt of 
Lying in reſpect of Him, becauſe I have no 
bulineſs with him, and conſequent]y he hath 


no Right to underſtand my Sentiments. So 
that 1t he take up a falſe Notion, from Ex- 
10 applied to another perſon, not to 
himſelf, he is to lay all the blame on his own 
Curioſity and Impertinence. But leaſt this 
Poſition ſhould be abuſed to ill purpoſe, we are 
to add, as a neceſſary Caution; that tis by no 
means allowable for two Perſons to make uſe 
of ſuch Occaſions as theſe, by way of Scra- 
tagem to delude or expoſe a Third. For al- 
though it be never ſo true, that this Third 
Man hath not a perfe& Right to know my 
Judgment, yet the Law of Humanity and 
rity requires, that my Speech do not oc- 
caſion his undeſerved prejudice. Therefore we 
ought on all accounts to make this diſtinction, 
whether the Third Party overhears our Diſ- 
courſe without his own Fault, or whether 
either out of a buſy or a malicious Humour, 
he purpoſely intrudes into our Secrets. And 
therefore this Aſſertion chiefly holds good 
againſt choſe Inquiſitive Golliping Knaves , 
who make it their Employment treacheroully 
to catch up what other Perſons drop in 
Private Company. Now when we appre- 
hend our ſelves to be watch'd by ſuch 
15 Deſigners, and yet are not inclin'd to be 
together ſilent, we are wont to diſappoint 
their buſy Curiolity by throwing in a ſet of 
Talk quite impertinent to the Affair which 
we were before debating; or by agreeing to 
tell ſome Story, which our Politick Eveſdrop- 
per hugging as a mighty Diſcovery , may, 
upon his communicating it to others, be ſuth- 
ciently laugh'd ar for his pains ; provided 
neither he nor any Perſon elſe ſutfer any far- 
ther damage by this Contrivance. We know 
very well tis a general Duty, not to leſſen 
the Honour and Reputation 2 others, nor to 
ridicule and expoſe them. Yet, as we do not 
think our ſelves guilty of any Sin, when we 
diſcover the Miſtake of another, ſuppoſing it 
to be done without either Bitterneſs or Inſo- 
lence, (things ſo unworthy of Men of Senſe and 
Breeding,) although we ſhould hereby rather 
diminiſh, in ſome reſpect, than 1mprove his 
Credit: So what ſhould hinder us from cor- 
recting a Fault in a Man's Morals, when it 
roves troubleſome to us, even by Sport and 
idicule, that we may incline him to leave off 
the Habit? For to amend and reform others, 
cannot therefore be judg'd unlawtul, becauſe 
it tends to the Diſparagement of their Worth 
and Excellency. Thus, ſince tis the common 
Intereſt of Mankind, that each Man ſhould 
not underſtand the Secrets of all, it is eſta- 
bliſh'd, as twere Dy the general Conſent of 
Nations, that ſeal d Letters ſhould be open d 
by Him only to whom they are directed : 
:” Ar 24 if 1 find any Perſon intercepting and 
ſearching my Letters, it can be no Crime if I 
contrive to let ſome Writing fall into his 


( 1 ) See what our Author ſays in His Diſſertation De concordia vera Politice cum Relig, Chriftions, ſ. 10. 
| (a) Cap. XV. (b) See Mr. Barbeyrae' 5th Note upon this Se&. Panormitan. de reb- geſt. Alfonſ lz. (c) £11; 


— 


c. 5. (d) Add. Polyen. Stratagem. 1. 2. in Epaminond. n. 6, & 12. Poh b. I. 16. C 11. (ec) Add. Bacon's Eſſ. 6 


(2) B II. c. 1. . 13. n. 1. 


Hands. 
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Hands, which ſhall give him no great ſatiſ- 
faction in the reading. As a greedy Boy who 
hath got a Trick of plundering the Cupboard, 
ſuffers no Injury, if amongſt the other Pro- 
viſion he meets with a Bait not very ſweet 
or ſavoury. It was a pleaſant piece of De- 
ception, . which Hrroabtut (a) reports of 
| Nitocris or Semiramis, who oxder'd the fol- 
lowing Words to be engraven on her Sepul- 
chre, /f any Babylonian Prince happens to be in 
great aiftireſs for Money, let bim open this Tomb 
and take out as much as he pleaſeth. King Da- 
rius afterwards removing the Stone, found no 
Treaſure, but only this Rebuke, f thou hadſt 
not been — Covetons, thou wouldſt never 
have plunder d Coffm 


s to enrich thee : Or, as 
Maximus Tyrius (b) gives the Story, Al Curſes 
follow thee, thou moFt greedy of Mankind ; who 
for the 1— of Cola, ; | 
and violate the Dead. To give Credit to ſuch 
Inſcriptions is no more an Argument of Ava- 
rice, than of Folly. In the Story of Prius 
in Gellius (c) (1), the Senators rightly com- 
mend the Cauſe of the Young Gentleman's 
Fiction; that is, the Wit and Secrecy of ſo 
_ unexperienc'd Years ; but adjudge the manner 
of it to be a little Undutiful and Diſreſpectful 
to his Mother ; eſpecially fince the Jeſt occa- 
ſion'd a Petition not much to the Honour and 
Credit of the Ladies, That one Wife ſhould 
rather have two Husbands, than one Husband 
two Wives. Nor could I ever prevail with 
my ſelf to be heartily angry with that Senator 
in Plutarch (d), who to divert his Wife's Im- 
portunity in asking about the Secrets of the 
Houſe, told her a ſtrange Tale of a Quail, ſaid 
ro be ſeen fly thro' the Forum, with a Golden 
Helmet. Though he ought indeed at the ſame 
time to have taken care that this Babblin 

Dame ſhould not put others into a groundleſs 
Fright by her Report. For then the preſent 
Miſtake, which laſted but an Inſtant, would 
have been ſufficiently recompenc'd by the Di- 
verſion and Satisfaction which follow'd it. 
Now it we are bound to uſe Caution, that the 
Perſon whom we have juſtly and deſervedly 
impos d upon, ſhould not deceive others; 
much leſs will it be allowable, to perſwade 
one Man of what is falſe, with deſign that 
he may delude a third Perſon; although per- 
haps the former do not hereby ſuffer any par- 
ticular Hurt. For indeed to be thus made 
the Inſtrument of deceiving another, 1s 1n it 
ſelf mean and unworthy : and as for our part, 
"tis the ſame thing, whether we abuſe a Man 
immediately by our own AR, or by the Inter- 
vention of ſome Perſon elſe, whom we have 
ſuborn'd for that Service. Though tis an 
Art which many practice; firſt, to cheat thoſe 


af? preſum'd to diſturb 


whom they intend to make uſe of for the 
cheating of others (e). * 
XIX. This is manifeſt, that ſince the Obli. 
gation to diſcloſe our Mind, ceaſeth with re. 
gard to Enemies, it cannot fall under the Sin 
of Lying, to give them a feign'd Relation (2), 
to terrify them with Falſe Rumours, or any 
way to procure their Prejudice, provided no 
undeſerved Loſs or Damage enſue to a Third 
Party who 1s our Friend. For why may not 
we by Stratagem and Subtlety, and without 
endangering our own Perſons, * him whom 
we have Licence to attack with Open Vio. 
lence? The Reaſon why ſome have diſdain'd 
this Method of Hoſtility (3), was not becauſe 
they thought any Right to be violated by it, 
but becauſe among the moſt Fierce and Martial 
Souls, no Action againſt an Enemy is look'd on 
as Glorious, but ſuch as carries in it ſome ſort 
of Vigour and Force of Body and Mind. But 
what we ſpeak about decetvingand circumyent. 
ing an Enemy, 1s by no means to be extended 
to any Pacts or Treaties ſet on foot about con- 
cluding, or intermitting, the War. For ſince 
the Law of Nature commands us to maintain 
Peace as far as may be done with Convenience, 
and to repair any Breach that may happen in 
it, we mult ſuppoſe our ſelves commanded at 
the ſame time, to uſe thoſe Means without 
which this End can ne'er be obtain'd. But now 
Enemies cannot poſſibly come to an Accom- 
modation, unleſs there be on both ſides an Obli- 
gation to the clear ny of their Mind, in 
reference to what is tranſacted between them; 
and, conſequently unleſs their Mutual Diffi- 
dence be — by a Neceſſity and Engage- 
ment to ſpeak the Truth in all Articles and 
Conditions of Peace. And when tis aſſerted 
as Lawful to delude or miſchieve an Enemy, 
by any feign'd Report; this ought on no ac- 
count to be carried fo far as to juſtify the 
ſpreading of falſe Crimes and Imputations, in 


order to the impairing his Honour and Credit. 


Tae ſtate of Hoſtility doth indeed licenſe me 
to conceal my Meaning from my Foe, or by ſcat- 
tering falſe News to open my way to his Hurt. 
But he that goes about to charge an Enemy 
with any grievous Crime, and would have his 
Accuſation believ'd by thoſe who are at peace 
with him, muſt lay afide all the Stratagems 
and Deceits of War, and ſet up for an Aſſertor 
of plain Truths; and therefore with regard 
to thoſe Perſons, who are ſuppos'd to be his 
Hearers, he is to play the part of an Hi 

rian, or ordinary Relator. Whence, if he vo- 
luntarily recede from the Truth and Reality of 
Things, he cannot avoid the double Guilt of 
Lying and Slandering. Again, to charge an 
Enemy falſly to his Face, is a Mark of a low 


— 


(a) L. 1. p. 48. Edit. H. Sreph. 
(ce) IL-5: . (#3 


Du Secret. 


This Story is related in 
(d) De Garralitate, Pag. 507, Tom. 2. Edit. Wich. 


(b) Diſſertat. 10. in fx. Vid. Olearii Irin. Perſſc. I. 4. c. 7. 


Mr. Boubour's Entretiens d Ariſte & A Eugene, Entret 34. 
(e) Vid. Senec. Thyeſt. v. 320. As 


Davus obſerves, there's a great deal of difference, ex anime omnis, ut fert natura, facias, au de induſtria ? Whether 
2 Man acts according to real Intention, and the plain Guidance of Nature, or according to the Affectation 0 


Art and Deſign. Trent. And. A. 4. S. 4. add, Cell. I. 12. c. 12. 


(3) 3d, Grot. uit ſupra & . 20. 


(2) See Gret. B. 3. C. 1. f. 17, 18. 
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and impotent Reviler. To return Lies for 
Lies, is to imitate the Folly and Vanity of the 
adverſary (a). As for the Notion of Lipſius, 
in his Treatiſe of Politicks (b), who reckoning 
up the Perſons towards whom we may be 
allowed to practice Simulation, or Diſſimula- 
tion, joins Foreigners to Enemies ; this ought 
no farther to be admitted, than as it is for our 
Advantage to hide our Deligns or our Affairs 
from their Notice. For that we ſhould by 
fcign'd Speeches procure their Harm or Loſs, 
is what Nature it ſelf will not bear; on 
account of that Nearneſs of Blood by which 
all Mankind ſtand related and allied to each 
her. 

NX 'Tis a Queſtion of more Difficulty , 
Whether a Criminal or an Offender arraign'd 
on any Account, may deny the Fact with 
which he is charg'd, or endeavour to elude 
the Accuſation by feign'd Arguments, and yet 
not incur the Guilt of Lying. And here we 
do not ſpeak of the Divine Tribunal, 1a re- 
ſpect of which the ſafeſt Courſe is, to fly im- 
mediately to humble Confeſſion, and an earneſt 
imploring of Pardon: ſince it would not be leſs 
Impiety than Folly, to uſe Excuſes or Denials 
before an Omnipotent Judge. And twas on 
- this Principle that 28 made the Exhor- 
tation to Achan, which we have in Fofb. VII. 
v.19, 20. For there the Criminal was before 
detected by the Hand of Heaven. The pre- 
ſent Enquiry therefore is confin d to Human 
udements ; which are Principally defign d for 
theſe two Ends and Uſes: E ul that every 
Man may obtain what is his Right and Due: 
And Secondly, that fit Puniſhments may be 
inflicted, for the Correction and Reſtraint, 
both of thoſe who have dared with wicked 
Purpoſe, actually to Violate the Rights of 
others; and of thoſe too, who by Reaſon of 
their cold Affection towards Juſtice, would 
have proceeded to the ſame Commilhons, did 
they not dread the Suffering thoſe Evils, which 
they have ſeen fall ſo heavily on other Offen- 
ders. Now, to decline the Severity of this 
Proceſs, ſome think it by no means allowable, 
to make uſe of Falſe Speeches. Firſt, becauſe 
the Judge hath an eſpecial Right to underſtand 
the Truth. Wherefore neither the Sanctity 


of the Magiſtrate, who preſides in the Name 


of God, nor the Neceſlity which the Subje& 
lies under to Obedience, will give the leaſt 
Place or Countenance to Contumacy or Cir- 
cumvention. Befides, they ſay this Permiſſion 
appears rather Dangerous, than Needful or 
Beneficial ; inaſmuch as conceal'd Crimes do 
the more Miſchief. Eſpecially if what is de- 
hver'd in Excuſe, be not only falſe in Fa, 
but in Theory ; every ſuch Untruth being 
of ill Conſequence, not only conſider d by it 
lelf, but likewiſe in regard that one Error 
gives Occaſion and Riſe to an infinite Train 


of others. Yet the contrary Opinion is by 
many preferr'd ; who ſay, we ought to di- 
ſtinguiſh in every Crime, between the Damage 
done, and the baſe Guilt or Commiſſion ; to 
the former of which, Reſtitution properly 
anſwers, and to the latter Puniſhment. By 
the Law of Nature every Man ought to make 
Reſtitution for Damage occalion'd by his Fault; 
and at the ſame time the ſuffering Party ought, 
upon his Sorrow and Reparation, to admit him 
to Pardon. Therefore every Guilty Perſon 
is, by an Obligation ſtrialy fo call'd, bound 
to be always ready to repair any Damage he 
hath caus'd. | | 
But no Maa is tied to offer up himſelf free] 

to Puniſhment, and to be an Informer againſt 
himſelf. So that if the Fact be not known, 
and an open Reſtitution would be a Confeſſion 
of the Guilt, in this Caſe the Reſtitution is to 
be made in ſome Indire& and Secret manner. 
All Puniſhment muſt be inflided upon Men 
againſt their Wills; otherwiſe it could never 
obtain its due End, which is to deter the pre- 
ſent Offender, and all other Perſons from Sin. 
But whatever we lay under an Ohgation to 
perform, is to be undertaken by our own free 
and voluntary Motion. Since then no Perſon 
15 properly obliged to invite and call down 
Puniſhment on his own Head, (c) but muſt, 
indeed, as he is a Man, Naturally abhor it in 
the higheſt degree; eſpecially if it tend to 
Death, or ſome other grievous Evil; there ap- 
pears no reaſon, why he may not decline 1t 
any way poſſible, provided he do not hereby 
injure a Third Party (4). Nor can it much 
conduce to the Intereſt of a Commonwealth, 
that after Reparation hath been made for the 
Damage, any ſuch Fact, as we now ſpeak of 
ſhould be puniſh'd; that is, a Fact not open and 
notorious, and which conſequently might be 
diſguis'd or excuſed by ſome Colour or Plea. 
Therefore, as none but a Fool will deny mani- 
feſt Faults; ſo from what hath been here al- 
ledg'd, It ſeems allowable for a Man to wipe 
off an Imputation by a Falſe Defence. Though 
for a Priſoner to urge Falſe Opinions, can ſel- 
dom turn to his advantage, the Court being 
ſuppos d well skill'd in Right and Equity. A 
Judge indeed hath Power and Liberty to ger 
out the Truth by any poſſible Means, in Caſe 
the Fact be of ſuch conſequence, that the Safe- 
ty of the Publick abſolutely requires it ſhould 
be puniſh'd. And therefore he cannot be tax'd 
with Lying, if to bring the Party to a Con- 
feſlion, he make uſe of ſome Stratagem of 
Fiction: As ſuppoſe, by pretending that he 
hath receiv'd full information ſome other way, 
or by threatning that he will proceed to ſuch 
or ſuch Severines, if the Perſon accus'd per- 
fiſt in his Obſtinacy, and the like (e). But 
it cannot hence preſently be concluded, that 
the Criminal himſelf is bound to own the 


(a) Add. Mr. Paſcab's, 


eornm qui ante ſentent . & C. 


Epiſt. 15. cum Aunotsr, (b) L. 4. c. 14. n. 32. (c Vid. D. I. 48. tit. 21. de bonus 
(d) Yer compare, I. 13. D. 4e cuſtodia & exhibitione reorum. 


(e) Yer Grotiws , on 


wee XIII. 8. obſerves that the Jews were allow'd to uſe Artifice in the diſcovery of Criminals, only when the 


Puty was accuſed of enticing others to Idolatry. 


Charge : 


«| 
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Charge: Becauſe neither doth every Power 
which denotes the bare exerciſe of ſome Act, 
infer an Obl;gation in the Object towards which 
it is directed: And belides, there are other 
ways for the Judge to penetrate into the Buſi- 
neſs, as by Arguments and Witneſſes, which 
Witneſles, when examin'd about the Crimes of 
others, are obliged, though unſworn, to de- 
clare the Truth, in obedience to the Com- 
mand of 2 Farther, Self. preſerva- 
tion is a thing which challengeth ſo much 
Favour and Allowance, that tis reckon d odi- 
ous to puniſh the moſt Notorious Offenders, 
without giving them a Hearing. On which 
account, no Perſon 1s blamed for caſting any 
Veil or Colour over his Fault (4). The Di- 
vine Tribunal and the Human are not in all 
reſpects alike ; nor doth a Mortal Judge preſide 
with ſuch Majeſty and Authority as Almigh- 
ty God. And if a Priſoner be not bound to 
make a voluntary Confeſſion, his Denial can- 
not in the leaſt impair that Obedience, which 
he owes to the Civil Power. "Tis true, a 
Crime which hath been reſolutely and ſtub- 
bornly diſown'd, commonly meets with the 
ſeverer Puniſhment ; becauſe free Confeſſion 
1s generally a Sign of Penitence, which much 
leſlens the Malignity of the Offender: Yet 
whether it be more advantageous cunning. y to 
deny a Fact, or to embrace the Ingenuity of 
an Open Acknowledgment, is a Point which 
belongs to another — of Enquiry, not to 
that which we are now engage d in, and which 
confines it ſelf to Matters of ſtrict Duty, what 
2 Man is bound to do, and what not. Which of 
theſe two Opinions ought to be choſen rather 
than the other, any Man will apprehend, who 
hath judgment enough to weigh the Arguments 
offer'd on both ſides. Tis very remarkable, 
that which Haytbo reports in his Hiſtory of 
the Tartars, c. 48. That although in other re- 
[pets they are mot notorious Lyars, yet in Two 


Things they firiftly obſerve the Truth : Fir fi, 


T hat no Man among them arrogates to himſelf 
the glory of an Exploit which he really hath not 
perform'd: And Secondly , That w hath 
committed a Crime, though ſuch as he knows will 
coft him his Life, when examin d by his Lord, 
never conceals the Matter. And amongſt the 
Zaponeſe, to be diſcover'd in a Lye before the 
ſudge, is a Capital Offence. 

XI. But twill be ask'd, What liberty may 
the Council, or the Advocate fairly take in 
this Caſe? Our Opinion 1s, that we ought 
Here to diſtinguiſh between Civil Caſes and 
Criminal. In the former it doth not appear 
that the Advocate can with a ſafe Conſcience 
hinder the 1njur'd party from obtaining his 
Right, as ſoon as poſſibly he may. And 
therefore in ſuch Controverſies, we condemn 
as unlawtul, not only falſe Allegations, and 
feigned Reaſons, but likewiſe all dilatory Ex- 


ceptions and Demurs; inaſmuch as all the 
are a Let and Hindrance to the one Party from 
paying what he owes; and to the other from 
receiving what is due to him (5): But in Cri. 
minal Caſes, where the Diſpute regards on] 

the Puniſhment, we judge it ought farther (0 
be conſider d, whether the Council be alligu d 
by the Publick Authority, or by the particy]ar 
Appointment of thePriloner. If by the former 
it doth not ſeem allowable for them to make 
uſe of feign'd Arguments, and falſe Colour. 
ſince the Deſign of the Court in deputing them! 
was only, that they might wipe off any Ca. 
lumny thrown upon the Priſoner, and take 
care that he ſuffer no Injuſtice. Which End 
is ſufſiciently anſwer'd by a bare refutation of 
the Proofs offer d by the Accuſer. But he 
whom the Priſoner particularly chuſeth and 
retains to plead in his behalf, ſince he only ads 
as his Client's Interpreter, may, in our Judg. 
ment, lawfully uſe the ſame Method of De. 
fence, which the Priſoner might have uſed, 
had he anſwer'd for himſelf. Ze 7s under 4 
very great Miſtake, ſays Tully (e), that fan. 
cies he hath got our real Opinion and Authority 
for all that he meets with in our Judiciary 
Orations. Whatever we deliver d on thoſe Suh. 


fect᷑s ig to be aſcrib'd to the Cauſes, and t» 


the Times, not to the Man, or to the Pleaatr. 
And in his Second Book of Offices, he main. 
tains, ſometimes to defend a guilty Perſon, is 


not contrary to any Duty of Religion. Nor 


is Juſtice in any great danger of ſuffering by 
this Permiſſion : For, ſince the Judge is ſup- 
poſed fully to underſtand the Law, the Ad. 
vocate by producing falſe Laws, or falſe Au- 
thorities, is not likely to prevail to any pur- 
poſe : And he 1s never credited upon his bare 
Aſſertion, but obliged to produce ſufficient 

roof. And therefore, if a guilty Perſon, do 
by this means ſometimes eſcape unpuniſhed, 
the Fault is not to be charged on the Advocate, 
or on the Priſoner, but on the Judge, who had 
not the Wiſdom to diſtinguiſh between Right 
and Wrong: Yet Plato (d) would not grant 
even this degree of Indulgence 1n his Com- 
monwealth. And the Ancient Zgyprians held 
it for a certain Maxim, that the Harangues of 
the Lawyers very much darkned and perpiex'd 
the Law (e). Eſpecially ſince as Euripides 
(f) obſerves, Truth always ſpeaks plain ; and 
therefore doth not ſtand in need of the Wind- 
ings and Turnings of Interpreters : Whereas, 
Inu ft Speeches being always ſick and weak in 
themſelves, require ttrong and ſubtle Meadicmes 


for their ſupport. Tis a ſaying of Pimaar,. 


Three Words are enough to ſet off a Good Cauſe. 
And Jſocrates amongſt his other Rules to De- 
monicus, adviſeth him, Never to undertake in 
Court the Defence of a Wicked Man : For, \ays 
he, People will think you are inclined to thoſe 
Practices your ſelf, which you defend in others. 


1 


(2) * id. J. 49. tit. 17. Princ. D. de requir. wel abſent. demand. & Gratii Annotat. in Flor. Sparſfonib, (b) Comp. 
9 f. ut. P. at. L. Cornel. de falſit. (c ro Cluentio, c. 50. Vid. ue. Hieronym. 4% Mr Le Clerk, . 8 l. 14. 
(d De Ll..] 11. %. fn, (e) Diodor, Sicul. I. 1. c. 6. (f) Pheniſr 
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"= is hence evident how far we may admit of 
Quin&ilian's Aſſertion; A Wiſe Man, lays he, 


(a) it en ſome occaſions allou d the privileage of 


Lying: and an Orator, if he cannot otherwiſe 
bring the Judge to Reaſon and Equity, mui? 


neceſſarily apply himſelf to the moving bis Af 


feftions. And again, (b) That which at the 
Dm 
however be maintain d upon reaſonable Grounds ; 
namely, that a Good Man in defending a 
Canſe, may ſometimes go about to perplex the 
Truth, and decerve the Fudge. But the In- 
{tances which he offers _ a more ſtri& 
Examination. Firſt, he athrms that A Perſon 
arraign'd for plotting againſt a Tyrant, may be 
de fended by falſe Allegations. And this is built 
upon the Crecian Hypotheſis, which makes 
the killing of Tyrauts lawful, Otherwiſe, to 
dctend by feign'd Arguments, a Perſon guilty 
of Treaton againſt the Prince to whom we 
have our (elves ſworn Allegiance, is therefore 
unlawtul, becauſe every Subject is bound to 
guard and preſerve his Sovereigu to his utmoſt 
Ability. Whereas the deſire or endeavour of 
ſhel:ring a Conlpirator from Juſt Puniſhment, 
would be utterly inconſiſtent with that Obliga- 
tion. He proceeds to urge, bat if a Fuage 
ſhould be about to condemn a Man for ſome Good 
Actions, unleſs we can prove the Attions not to baue 
been perform'd, ſhall not the Orator who appears 
in his behalf be allow'd the uſe of ſuch means, to 
preſerve this Innocent, and what is more, thts 
worthy and commendable, Member of the State? 
But indeed ſuch a Caſe as this can hardly be 
ſuppos'd. For nothing ought to be honour'd 
with the Name of a Good Action, but what is 
agreeable to the Laws of the Commonwealth. 
And it doth not appear how any Man ſhould 
be brought into Judgment for ſuch a Perform- 
ance. Let us Imagine therefore, that a Perſon 
by ſome Good and Noble piece of Service hath 


(a) Iuſtitut. I. 1. c. 17. (b) Infitut, I. 12. c. 1. 


incutr d the Envy of Wicked Men, and that 
theſe Wicked Men have afterwa ot poſe 
ſeſſion of the Seat of ſuſtice. Here if the Fact 
were openly known, and an Accuſation brought 
againſt him for it, 'twould ſigniſie nothing to 
diſown it. As 'twould have been idle for Cicero, 
had he been arraign'd for putting to death the 
Aſſociates of Catiline, to deny the Charge. 
Bur if the Fact may ſtill be diſſembled with 
ſome colour and probability, there's no reaſon 
why an Innocent Priſoner may not be defended 
by feignd Arguments before a Wicked Judge. 
As for the other Inſtance of Nuinct᷑ilian, When 
Man is to diſſwade ſome Undertaking, Juſt in- 
deed Naturally, and in it ſelf, but in the preſent 
junct᷑ure of Mair: * to the State : 
there's no need he ſhould endeayour by falſe 
Reaſons to prove thoſe Juſt Things to be Un- 
juſt; but tis ſufficient for him to ſhew, that 
what may juſtly be done, is not always neceſſary 
to be done; and that the Times now require us 
to chuſe what 1s Uſeful and Profitable, rather 
than what, in Strictneſs may ſeem more Com- 
mendable and Right: and all this may be urged 
without receding from the Truth. Another 
Caſe pr 


'd by RuindZilian is, When an 
A Crater tack *. Hopes of the Criminal's 
future Reſormation. And this indeed may 
Pe with him to be the more willing to 
end the Priſoner all his Parts and Cunning in 
order to his Deliverance, becauſe he is affor'd 
that twill not be to the Prejudice of the Pub- 
lick, that ſuch a Perſon ſhould go unpuniſh'd. 
But to reſcue a good Commander from ſuffer. 
ing for a manifeſt Crime, when his Life is Ne- 
ceſſary for the Honour and Succeſs of the 
State, the beſt Expedient is, not to have Re- 
courſe to Falſhood and Fiction, but rather ro 
take that plain and open Method which Tally 
tells us (c) was us d by Antoninus the Orator, 
in his Defence of M. Aquilias. 


(c) In Yerren, I. f. c. t. circa fin, 


— 
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Cnae. II. 
Of an O AT H. 


\ \ E proceed to examine and ſtate the 

Nature of an Oath, which is judg d to 
add great Strength and rmation to our 
Diſcourſe, and to all our Acts which have any 
Dependance upon Speech: which though we 
might have treated of very properly and con- 
veniently hereafter, when we come to explain 
the Enforcements of Pacts and Covenants; yet 
we choſe to aſſign it chis particular place ra- 


ther than any other, becauſe the Cuſtom of 


Swearing is us d for the Eſtabliſhment and Se- 
curity, not only of Covenants, but of bare Aſſer- 


tions. (To which purpoſe it may, not imper- 
tinent] C be ev has . the Jews 
no Oaths nor Vows were eſteem'd Obligatory, 
but ſuch as were openly deliver'd in words (aj. 
An Oath the very Heathens look'd on as a thing 
of ſo great Force, and of ſo ſacred Authority, 
that they believ'd the Sin of Perjury to be 
purſued with the ſevereſt Vengeance; ſuch as 
extended it felf to the Poſterity of the Offender, 
and ſuch as might be incurr'd by the bare 
Thought and Inclination without the Act (6). 
Thus Diodorus Siculus (e) reports of the Zgyp- 


(2) Vid. Gree. in Levitic. V. 4. Numer, XXX. 3. Dent, XXIII 23. (d) Vid. Gro. 1. 2. C. 13, 5, 1. Philo Jud. 
de Sacrificiis Abel, & Cain. p 113. E. Ed, — Our Aſertien derives its Force from the Oath, the Oath from God. 
dom, 


(c} L. 1. c. 77. p. 69. A. Ed. Rho 


LI tian, 
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Book 1V. 


tians, That by their Laws Perſons who had 
for ſworn themſelves, were adjudg'd to Capital 
Puniſhment ; as guilty of the tuo greateſt Crimes, 
in violating that Piety which they ow d to God; 
and in deſtroying Faith ſi om amongi# Men, the 
ſtronge i Pillar of Human Society. 

II. An Oath then, is a Religious Aﬀevera- 
tion, by which we either renounce the Mercy, 
or imprecate the Vengeance of Heaven, if we 
ſpeak not the Truth. That this is the Senſe 
and Purport of Oaths, appears from thoſe 
Forms of words in which they are commonly 
expreſs d, As ſo help me God; God be my Mit. 
eſs; God be my Avenger, and other Equivalent 
Terms, which amount to much the ſame. For 
when a Superior, who hath a Right of Puniſh- 
ing is appeal 'd to as a Witneſs, his Vengeance 
is likewiſe 1nvoked in Caſe of Breach of Faith 
(a); and God who knows all Things, being 
ever a Witneſs, is ever an Avenger. Nor can 
a more grievous Puniſhment light upon Man- 
kind, than their loſing all Title to the Pro- 
tection and Aſſiſtance of Providence. Yet when 
we ſay that God is invok'd as a Witneſs 
in Swearing, it ought on no account to be 
hence inferr'd, that an Oath ſhould be look d 
on as the Teſtimony of God; or as if God 


himſelf gave Atteſtation to the Veracity of 


the Swearer; which ſeems to be the Opinion 
of Bp. Sanderſon (b). But when an Omniſcient 
and Omnipotent Being is call'd to be both a 
Witneſs, or Guarantee, and likewiſe an Aven- 


ger, we therefore preſume upon the Truth of 


what 1s deliver'd, becauſe we cannot conceive 


any Perſon to be arriv'd at ſuch a pitch of Im- 


piety, as lightly to ſtir up the Divine Venge- 


ance againſt himſelf. And hence Perjury ap- 


pears to be a moſt Monſtrous Sin, inaſmuch 


as by it the forſworn Wretch ſhews, that he at 
the ſame time contemns the Divine, and yet 


is afraid of Human Puniſhment; that he is a 
daring Villain towards God, and a ſneakin 
Coward towards Men (c). The Scope, an 
Meaning of Oaths is likewiſe ſuggeſted by the 
End for which they have been introduc : 
And that 1s, that Perſons might be the more 
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firmly engag d to declare the Truth, or to per 


form their Promiſes, by the jult Awe and 


Dread of the Divinity, infinite in Knowled 
and infinite in Power; whoſe Wrath they thus 
invite down upon their own Heads, if the 
knowingly deceive: whereas perhaps there 
would not have been Force and Securit 
enough in the Fear of Men, whoſe Strength 
they might fancy themſelves able to baffle or to 
decline; or whole Diſcovery they might hope 
to eſcape (4). For in Caſes where t Party 
with whom we tranſact, if he deceive us after 
his bare Word or Promiſe, cannot poſſibly lie 
conceal'd, nor avoid Human Puniſhment, it 
ſeems ſuperfluous to put him to his Oath, Tis 
the Advice of Demoſthenes (e), Thoſe why 
eſcape your Juſtice, leave to the Vengeance g 
the Gods; but thoſe on whom you can lay rot þ 
never conſign over to Providence, without puniſh. 
ing them your ſelves. And for this Reaſon we 
ſhould judge it to be an Abſurdity in the Civil. 
Law (f), when, on the contrary, it allows 2 
Woman to {wear that ſhe is not with Child. 
This Caution will appear to have the more 
weight, if we conſider that the too frequent 
uſe of Oaths, doth in many Perſons much im- 
pair the Reverence due to them. It was an 
Fxcellent Leſſon which Pythagoras gave his 
Scholars; Very rarely and very hardly to be 
brought to an Oath, but if they bad once ſworn, 
moi inviolably to obſerve it. Nor is 1ſocrates's 
Precept on the ſame Subject to be deſpis d; 
Never ſwear, ſaith he, on the account of Money, 
though you could do it with the greateſt Safety 
and Aſſurance ; leaft you draw upon your ſelf x 
double Imputation of Perjury with ſame, and of 
Avuarice with others (g). 

But as 'tis Juſt and Right to pay the moſt 
Religious Reverence to Oatbs, ſo is it vain 
Preſumption to expect or deſire, that their 
Truth or Falſhood ſhould be evinced by an 
immediate Miracle; as if God were oblig d to 
exerciſe his Judicial Office, at the Pleaſure 
and Humour of Men. And yet this was 2 
Superſtitiqn which very much obtain'd of old, 
not only amongſt the Feathers, but in the 


ws. oh. nh mh. > by ©: BM 


(a) Plutarch. Quæſt. Reman. 44. obſerves, That every Oath terminates in the Curſe of Perjury ; or, that is the 
Ground and Bottom upon which all Swearing depends. In the ſame place enquiring into the Reaſons why the 
Flamen Dialis amongſt the Romans was not allow'd to ſwear, he delivers himſelf to this Purpoſe. Was it becauſe 
an Oath is a kind of Torture, or the only Force that may be applied to the Souls of free Subjects: Whereas the Prieft ought 
ro be exempt from all Violence, as well in Mind a: in Body. Or becauſe every Oath terminates in the Curſe of Perjury: 
Whereas al Curſing is Ominons ana Unlucky ; which is the Reaſon that the Prieſts are forbidden by the Laws, to uſe 
cations towards others * Aud indeed the Conduct of the Athenian Prieſ was commended, who being order'd by the Paple 
to devote Alcibiades with the uſual Ceremonies, rojus'd, alledging, That his Buſineſs was to preſide in good Wiper, 
not in Pad. Or, was it becauſe the Guilt of Perjury might turn to be the Danger of the Publick, if an impios forſwers 
Wretch were to offer Vows and Prayers in Behalf of the State, and to perform the Offices of Religious Worſhip * 

(b) De Obligat. Jurament. Prælect. 1.1. 6. (c] Lid. Charron. de ls Sageſſe. I. 3. c. 8. n. 7. (d) Lucian Phalar. f. 
p. 731. Ed. Amſt. It may perhaps be an eaſy matter to deceive Men, but tis Impoſſible to lie conceal'd from Gad, Plin. 1. 4 
Epiſt. 25. n. 4. Ed. Cedar. Men of wicked Inclinations take Confidence and Enconragement from that Reflection, quis ſciet? 
Who will ever know what we do? (e) De falſa legat p. 209. Ed. Genev. (f) Via. I. z. ſ. 3. D. de jurejer. 

(g) Hobbes de Cive, c. 2. f. 23. Add. Demonic. Add. Valar. Max. I. 2. c. 10. f. 2. ext. They are the trueſt Men, 
qui colendo fidem jurant, who have no other Oath than to keep their Word without Swearing. Vid. Curr. J. 7. c.8. 


*. 29 Ed. Cellar, 
In Sophecles, Oedip. Colon, Oedipus thus beſpeaks Theſess, p. 293. 
I'll not require an Oath as from the Wicked. 


Theſeus replies, | 
Oaths could not force more than my Word ſhall pay. | 
EpiQt. Enchir, c. 44. & Simplic, in lic. Vid. Not. Crot. in Matth. V. 34- 
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CH A P. II. 

enorant and Barbarous Ages amongſt Chrift:- 
ii chemſelves. les (a) (1) plainly ſpeaks 
of the Fiery Orazal ; 


3% J In“, Hüdhus alpen ei, &c. 


d we ſtood to lift the Burning Steel 
23 the Flames, and by all Heaven to ſwear. 


'Tis Remarkable what Phil. Baldeus in his 
Treatiſe of the Idolatry of the Indians (b), 
reports of the Malabars, That among Hr . 
the Perſon who is 10 take a Purgative Oath, hath 
his Three fir fr Fingers aipt in YC 
und then wrapt up in Leaves, which three Days 
after are uncover d to ſee the Effect. Others are 
der to ſuim over a River between Colchis 
and Cranganor, full of Crocadiles : Others to 


reach an Apple out of a Pot fluft with ts, 


And ly the Succeſs of theſe Attempts a Judgment 


made of their Innocence (c). 
7 And, — if we would confeſs the 
Truth, Oaths either infer or preſuppoſe the 
Diffidence, Unfaithfulneſs, Ignorance and Im- 
tency of Mankind. For what need would 
there be of ſuch Engagements, if we could 
ſecurely rely on the Faith and Conſtancy of 
others; or, if there were no Examples extant 
of Perfidiouſneſs ; or, if we had Strength 
enough to compel Perſons to make good what 
they owe? Laſtly, what Occalion would the 
Judge have to enquire the Truth of Sworn 
Witneſſes, unleſs he were ignorant of it him- 
ſelf? And from this Principle I ſhould draw 
the Reaſon of that Speech of the Emperor 
Frederick in the Poet (d), 


5 - Nado jus & reverentia verbo 
Regis ineſſe ſolet, quouis juramine major. 


The Sacred Awe that guards a Prince's Word, 
Hath ſtronger Tyes than ſtrifteſt Oaths afford. 


Not only becauſe to have Faith and Honeſty 
kept up inviolably in the World, is in the 
higheſt manner the Intereſt of Princes ; but 
likewiſe becauſe 'tis unbecoming their Majeſty, 
to ſeem liable to the leaſt ſuſpicion of Perfid1- 
ouſneſs, Falſhood, or Deceit. Thus we are 
told, that amongſt the old Peruvians, Oaths 
were not at all in uſe; but the Perſons who were 
to give their Teſtimony, barely promiſed they 
would confeſs the Truth to the Vnca (e). 

III. Since GO D alone is of Infinite Know- 
ledge, and of Infinite Power, the Abſurdity is 


manifeſt of Swearing by any thing which we 
do not look upon as Divine; in ſuch a Senſe 
as to 1nvoke it for a Witneſs of our Speech, and 
for an Avenger of our Perjury. Hence as it 
was uſual for the Feathens to ſwear by the 
Stars, becauſe they judg'd them to be ſo many 
Deities; ſo for a ChrifFian to imitate them in 
that Practice; would be a mixture of Impiety 
and Folly. As for thoſe Forms attributed to 
ſome of the Ancients, as that of Socrates, by a 
Dog, by a Gooſe, (whatever Porpbyry (f) pre- 
tends to the contrary,) and by the Plane. tree, 
that of Zeno, by a Caper ; and that of others, 

Crambe (g), we are to eſteem them meerly 

ocular. They ſwore by theſe, az Apollonius 
(h), not as by Gods, but to avoid Swearing by 
the Gods ; when by the practice of the genera- 
lity of Men, it was grown into an Ill Cuſtom, 
to apply Oaths as the Supplemental Ornament 
of Speech. 

But that which was moſt in uſe by the Anci- 
ents, was to ſwear by thoſe Things which 
each Perſon held molt dear, or ſet uppermoſt 
in his Veneration and Eſteem. So Aſcanias 
in Virgil, 


Per caput hoc juro, per quod pater ante ſolebat ; 
An. IX. v. 300. 
By this my Head; my Father's Oath before. 


So we every where read of Perſons ſwearin 
by their own Life and Soul, and by the Life 
and Soul of thoſe Friends who ſtood firit in 
their Affections. And the Lovers thought 
themſelves very Religious in ſwearing by the 
Bright Eyes, the Sweet Lips, the Golden Treſſes 
of their Miſtreſs. ( 7) All which Speeches are 
by no means to be interpreted in this Senſe ; 
either that thoſe things were invoked as Wit- 
neſſes and Avengers of Falſhood, as Apukius 
(+) amongſt others believed; nor that they 
were cited to give Teſtimony under the Notion 
of belonging to God, and expreſſing ſome what 
of the Divinity, namely his Truth, Goodneſs 
and Power, and which the Perſon thus ſwear- 
ing hereby acknowledgeth, that he enjoys b 

God's Mercy; and that he is unwilling to loſe 
by God's ſuſtice; as if he ſhould ſay, I ſwear 
by wy Life; that is, by God to whom 7 owe my 
Life ; which is the Opinion of many, and par- 
ticularly of Biſhop Sanderſon (J). But they 
only thus invok d GOD himſelf, deſiring that 
if they ſwore falſly, he would be pleas'd to 
puniſh their Crime in thoſe things eſpecially, 
for which they were molt nearly and tender ly 


(a) Antigon. V. 269. (1) See Dr. Potter's Grecian Antiq. B. 2. c. 6. (b) See the Forms of Exorciſms in Marculph. 
Cap. ult. (e) See likewiſe Bern. Varen. Deſcrip. Japon. c. 18. & Jodoc. Schouten. in Deſcripr. Regn. Siam. where 
he gives an account of their Judicial Proceedings. Euſeb. in Stob. Serm. 27. It's the Advice of many Men, that we 
ſhould ſtrictly make good what we ſwear : But I think it no leſs a Duty of Religion te conſider well before we ſwear” Add. 


Grer. in Matt h. c. 5. v. 34. d) Gunther Ligurin. I. 3. v. 510, &c. 


(f) L.3. cweToxis. (8) Vid. Ar ben um. Dei 
Amor. 1. 3. El. 3. 13, 14. 


Perque ſuos illam n'uper ju lor 
Perque meos oculo- 12 — 


ere mei. 
(k) De Deo Socrat. 


(1) De Jurament. Obligat. Pr 
| 4 LI 


( e ) De la Y:go, Comment Reg. I. 2. c. 3. 


pnoſoph. l. 9. c. 2: (h) In Phileſtrat. L C c.g. (i) Ovid. 


On her own Eyes and mine a Curſe ſhe lay'd ; 
And mine have ſmarted for the perjur'd Maid. 


#le#, 1. SeR. 4+ 


2 con- 


268 1 "Of an OATH 


concern'd (a). Thus it was the ordinary 
Cuſtom of the Athenians, in their Solemn 
Oaths to devote themſelves and their Family 
to Deſtruction, if they deceiv d; and on the 
contrary to beg all happineſs from the Gods on 
themſelves and Friends, if they ſwore truly: 
as is evident from frequent Inſtances in De- 
-noſthenes (b). And they firmly believ'd, that 
the violation of ſuch Engagements would draw 
down the Anger of Heaven upon the Heads of 
others, as well as upon their own. Pliny (c) 
tells a Story of one Regu/us, who made a gain- 
ful Trade of Perjury, 1n relation to Wills and 
Teſtaments; that, giving a Viſit to a ſick 
Lady, (Yerania, Wife to the Famous P:ſo,) and 
— her that by his Aſtrological Ob- 
— bs fore ſaw ſhe ſhould recover: The 
Lady being eaſily credulous under ſo great an 
apprehenſion of danger, call'd for her Will, 
and ſet down egulus for her Heir; but ſoon 


after falling into Extremities, ſhe dy d with 


this Exclamation againſt her Deceiver; © 
wicked and perfidious! O worſe than per jur a4 
Villain, who forſwore himſelf by the life and 
ſafety of his own Sen! The Reflection which 
Pliny makes on the thing, is this; Regu/us 
uſeth this Stratagem not more frequently than 
wickedly ; whilſt he imprecates the wrath of the 
Cod, whom he every day deceives , upon the 
Head of the unfortunate Touth (d). | 
And hence too we may gather the Meaning 
and Deſign of thoſe Oaths, which were hereto- 
fore made by the Life, the Genes, the Safety 
of Princes; which we are told are ſtill cuſto- 
mary amongſt the Perſiant, and are eſteemed 
more {tri& and ſacred, than thoſe in which the 
Name of God 1s immediately invoked. For 
they dilathis, not as thinking there was any 
Divinity in their Princes, whilſt alive, nor as 
imprecating their Diſpleaſure if they ſpoke 
falſe; but becauſe many of them either in good 
earneſt, or at leaſt in F e intended hereby 
to ſhew, that they preferr d their Prince's ſafety 
to their own; and therefore look d upon it as 
a more horrid Per jury to devolve the Wrath 
of God upon Hm, than upon 7 hemſetves. So 
that the Senſe of thoſe ProteFtations was pro- 
perly this; So may my Prince be and ſafe, 
as J perform what I now promiſe ; that is, un- 
leſs J fulfil my Engagement, I defire the Di- 
vine Judgments may light upon my Prince's 
Head. St. Auguttin (e) ſpeaks very pertinent- 
Iy to this purpole. hat e/ſc, faith he, zs 
that which we call ( Jurare) to ſwear, but OJ us 
reddere) to pay the Due or Right; to God, if 
we [wear by God; to our Children, if we ſwear 


7 


by them? And what Right do we owe to our ow; 
Safety, to our Children, or to our God, but the 
Right of love and of truth, not of Treachery ang 
Falſhood? When any Man ſays, by my Safety 
he pawns and engageth bis ſafety ie Provideuc. 
for the truth of what he affirms ; when he ſay 5 
by my Children, be con/igns over his Children a; 
ſo many pledges to God ; deſiring, that ubatever 
comes out of his own Mouth may fall upon 
their Head; Truth, if he declares Truth: 
Falſbood, if he ſpeaks falſy. Whatſoever there. 
fore a Perſon names in his Oath, whether 
brs Chilaren , bis own Life or Safety, or any 
thing elſe, be devotes and binds it over to J. 
mighty God. And hence, altho' Pþ:/o the Jew, 
is juſtly to be prais'd for condemning raſh ang 
profane Swearing, yet we can by no means a 
prove of his Doctrine, when he delivers him. 
telf ſo looſly, as in the following Terms: (f 
J ſays he, the exigency of Affairs, neceſſarily 
requires an Oath, it is more becoming to ſwear 
by the Health or the proſperous age of our Father 
or Mother, if alive, or by their Happy Memuary, 
if they are dead. For their AtFof producing thei 
Chilaren into life from nothing, makes them the 
{mages and Repreſentatives of the Drume Ma. 
ture. They too deſerve Commenaation, who a; 
2 as they are urged to ſwear, by delaying and 
/itating, ſirike an awe, not only into the 
Spectators, but into thoſe very Perſons who re. 
quire the Oath at their For tis acuſtom 
with ſome, when they have pronounced the fir 
Ward's of the Form, So help me, 10 leave of 
abruptly, adding what they pleaſe beſides in then 
Mind and Thoughts. For = — be 
d 1 ubjoining, not only the Hi or 
rok 221% all things, but the os 
Sun, the Heavens, or the World. Nor do [ 
ſee any Excuſe chat can be brought to jultific 
that Oath of the Chriſtian Soldiers, recited by 
Vegetiu: (s „which carries in it too groſs an 
excels of Reverence towards the Emperors. 
72 rh ſays he, on and by Chriſt, — 
the Holy Spirit, i eror's Majeſty, 
which * God rag 122 0 bs, be 
wor fhip'd by Mankind. For when our Prince 
bath been once inve led with the Title of Av- 
ultus, we are 0 74 to hims as 10 a preſent aud 
ortal God, Faithful Devotion, and moſt watch. 


ful Service. For though we ſhould grant the 


following Clauſe, A Civil or « Military Perſor 
then ſerves God, when he faithfully loves bun 
who reigns by God's Appointment and Authority , 
yet this is by no means a Reaſon why they 
ſhould ſwear by the Majeſty of the Emperors 
in the ſame manner as by the Name of God. 


(a) Ovid. Triſt. I. 5. El. 4. 45, 46. 
Per ca put ipſe ſuum ſolitus j urare, tuumque 
Quodſcio, non illi vilius ofſe, ſus. 


By his own Head how often would he Swear, 
And Yours, not leſs the Darling of his Care ? 


(b) Add. Autiphen. Orat. 15. (c) L. 2. Epiſt. 20.n. 5, 6. (d) Lyſas Orat. adver. Diagiton. I am read; with & 
will aſſured Mind, whenever you pleaſe to require it, to ſwear by the Lives of theſe my Children, and of ith:ſe which I have 


{once had by a Second Bed. And I am net yet arriv'd at ſode 


ate 4 degree of miſery, nor am ſu unreaſonably covινẽ,,m 


*luney, as that I ſhould be willing to devote m Family to 4 Curſe, only that I may lea ve them a Maintenance; or by an 9 


natural Mickedneſi ro rob my Father of U 


5s Eſtate, 
And here likewiſe it may be fd fer by the by, that the Banj aus in India, who ſer the higheſt Value and 2 
ſpett on their Cows, eſteem it a moſt Sacred Oath to hold a Knife near the Cow, and ſay, I what 1 affirm be fal t, 
or, if 1 4s nat perform my Bargain, may the Cow be ſtruck through with this Knife, Pietr. della Valle Itin. Part 2. Epiſt. 1. 


(e) Citat. a Gr27/4 in Flor, Sparſ. ad 1. 23, D. de jurejur. 


f) De ſpecial. legib. (E De re milicar, L II. c. . 
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Nor is it to be ſuppoſed that Common Soldiers 
could be capable of fo much Subtilty, as to 
diſtinguiſh the Word (by) in the ſame Form 
into two different Senſes, one as apply d to God, 
another as ſpoken of the Emperor. This is 
certain ſrom Euſebius's Eceleſiaſtical Hiſtory, 
(a) that to ſwear by the Fortune of the Em. 
peror, was accounted one of the Marks of ab- 
juring Chriſtianity; which thereſore St. Poly- 
carp reſolutely refus d to the laſt. And fo too 
it may be jultly queſtion d whether we ought 
to approve of that Oath preſcribed by Charles 
Gonzaga, to his New Order of Knights, in 
the Form following; 7 ſwear by the Immortal 
Cod, and by the Ancient Nobility which I pro- 
eb). Hence likewiſe it appears, that the 
Ancicnts had good reaſon for puniſhing with 
the utmoſt ſeverity Perſons who had forſworn 
themſelves by their Princes Life or Safety ; 
inaſmuch as they were thought hereby to abs 
him obnoxtous to the Divine Puniſhment, 
whoſe ſucceſs and preſeryation is yet fo cloſely 
connected to the publick ſecurity (c). Thus 
we find the &ythians in Herodotus (d), as often 
as their King happen d to be ſick, making ſtrict 
enquiry whether any of the Subjects had ſworn 
falily by the Royal Throne; and if ſuch a 
Perlon was diſcover'd, he ſuffer'd Death for his 
Perjury. In Zozimus (e) the Roman Magiſtrates 
declar d they could not accept of the Propoſals 
of Alaric, though fair and juſt, becauſe they 
had ſworn by the Life of their Prince, that 
they would never conſent to a Peace with the 
Invader. If their Oath had been directed to 


God, they ſay , they might poſſibly have wav'd 
it in this neceſſuty, relying on ; of Farms Mercy 
for the pardon of ſo Impious a Crime ; but ſince 
they had bound themſelves by the Life of the 


mperor , they 1hought it abſolutely unlawful 
g [4 ough ſo ſolemn an Engage- 


or them to break thr 
ment. In the Cupitulary of Charles the Crea!, 
(F) we find a Prohibition againſt ſwearing 
the Life of the King, or of his Sons. As to the 
C:vil-Law, Ulpian (g) doth not deny it to be 
an Oath, when a Man ſwears by his own ſafety ; 
but ſays, it is not valid, unleſs it were ex- 
preſly propos d to him in thoſe particular 
terms (5). Becauſe Oaths being taken for 
the Benefit and Security of him that requires 
them; therefore Cuſtom makes it nec 
they ſhould be form'd in the Words which he 


propoſeth, ſo that they may fully bear his Mean- 


ing and anſwer his Deſign (i). Whereas if the 
party who is to ſwear might chuſe his own 
Words, ne would have an opportunity by in- 
lidious or equivocal Expreſſions, to evade the 


force of his Obligation. Another Reaſon for 
Ulpian's Aſſertion may be, becauſe, ſuch 
Speeches and Proteſtations continually loſing 
ſomewhat of their Reverence by daily uſe, no 
Man can be bound to let the Trite Form of 
another party (with which he often lards his 
Diſcourſe when he doth not think on't,) paſs 
for a Serious and Solemn Oath. And Mr. 
Hobbes (k) is in the right, when he cenſures 
theſe Cuſtomary Expreſſions, as not proper] 
Oaths, but profane abuſes of the Name of God, 
ariſing from an Ill Habit of being too poſitive 
and vehement in Talk. 

From what hath been offer'd it is clear, that 
Execrations, although ſtrictly taken; as when 
a Man barely lays Curſes or imprecates Miſ- 
chief on himſelf or others, they are not Oaths; 
yet are on all accounts to be reckon'd part of 
an Oath, as they reſpe& any Aſſertion or Pro- 
miſe, which they are added to bind (/). And 
this 15 to be extended likewiſe to thoſe Prayers 
or Wiſhes by which a Man makes the per- 
formance of his Oath the Condition of his ob- 
taining ſuch or ſuch a Bleſſing. As that of 
the Boy in Alian, (m) So may 7 crack Ti- 
moſias's Skull, Thus we find Julian to en- 
courage his Army, conſtantly ſwearing (as the 
Hiſtorian ſpeaks,) (u) not by the Graces, but 
by the Greatneſs of his Commenc'd Exploits; 
So may I bring the Perſians under the Toak ; ſo 
may [ relieve the weak condition of the Roman 
World. As Trajan is reported ſometimes to 
have confirm'd his Speeches , by adding, So 
may 7 ſee Dacia reduc'd mio the Form of a Pro- 
vince ; So 1 lay Bridges over the Danube 
and Euphrates (o). "Tis remarkable in the 
Patanes, aPeopleof Jnahſtan, that they are ſo ex- 
travagantly proud, as to uſe for an A 
May 7 never come to be a King in Dehli, if 7don't 
make good my Promiſe. And hence too it ap- 
pears what Interpretation we ought to put on 
thoſe Oaths which we meet with in Scripture, 
when even good and pious Men {wear by ſome 
Created Thing (p). That amongſt the Jews of 
the latter Ages, nothing was morecommon than 
Oaths, by the Head, by Heaven, by the Temple, 
by the Gold of the Temple, by the Altar, by the 
Gift upon the Altar, is evident from St. Ma7th. 
23. v. 16. Gc. Where our Saviour reproves 
them ſeverely for their profane abuſes, and im- 
pertinent cavils in this matter. The va 
cue in Homer (), Diaymus thus expounds, 
We are to know, ſays he, that in ſwear ing by the 
Sceptre, they ſwear by God himſelf, 1he great Go- 
ver nor and Controller of Kingdoms (r). Yet Ovid 
hath given us another ſort of an Explication : 


(a) L. 4. c. (b) Gramond. Hiſt. Gall. 1.5. (c) Vid. Grot. in Sparſ. Flor, ad leg. 23. D. de jurejur. (d) Melpomen. 


154. init. Ed. H. Steph, (e) L. 5. in fine, (f) B. III. c. 42. (g In lib. 12. tit. 2. 


& 1. 33. D. 4 t. (h) Add. 


3. f. 4. J 4 I. 5. priac. d. t. (i) Comp. Liv. 1. 22. c. 38. 4b init. (k) Leviath. c. 14. (1) Comp. 7, on ad Gror, 


p. 

] 

1. 3. c. 13. f. 10. (m) V. H. I. 12. c. 9. (n) Au,. Marcellin. 1.24. c.5. (o] Add. Gret. ad Geneſ. C 
, 


ap. XXIV. 


2. (p) Vid. Geneſ. XLII. x5, 2 Saw. XIV. 19. 1 Sam. XXV. 26. 1 Kings II. 23. 2 Kings II. 4.6. (q) Iliad 4. 
- 234. (r) This place of Homer is thus imitated by Valerius Haccus, 


Hanc ego magnanuimi [polium Didimaanis, haſtam 
Quæ neque jam froudes, wirides nec proferes umbras, 
Us Jemel «jt excuſſa jugis & matre perempta 
Fiaa miniſteria & duras obit horridg puguss ; 
Te/'or, & hoc omni duttor tibi nomine forme. I. 3. 
Comp. Vrg En XII. V. 206. | 


This Spear, the Spoils from Stout Didimaon won 
Which ne'er ſhall bud, or form a Shady Crown, 
Since from its dying Mother rudely torn 


. On Bloody Services it hath been born, 


Faithful in rough Encounters!) here I call 
To bind my Oath, whilſt I engage for all. Nan: 
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Nam /ibi quod nunquam tactam Hr iſeida jurat 
Per ſceptrum ; ſceprrum non putat eſſe Deos (a). 


Who by his Sceptre ſwore Miſeis free, 
Nc'er took the Wood to be a Deity. 


We learn from Procopius (b), that the Per. 
ſians, in the latter Times of that Nation, uſed 
to ſwear by Salt. And in one of the Zyzanime 
Hiſtorians, we find Mahomet the Turkiſh Em- 
pefor adjuring by Bread and Salt, his Vizier 
HBajazet (c). 

IV. To proceed : That part of the Form 
in Oaths under which God 1s invok'd as a 
Witneſs, or as an Avenger, is to be accom- 
modated to the Religious Perſwaſion which the 
Sweater entertains of God : It being vain and 
inſignificant to compel a Man to ſwear by a 
God whom he doth not believe, and therefore 
doth not reverence, And no one thinks him- 
{elf bound to the Divine Majeſty in any other 
Words, or under any other Titles, than what 
are agreeable to the Doctrines of his own Re- 
ligion ; which in his Judgment, is the onl 
true way of 3 And hence likewiſe 
it is, that he who ſwears by Falſe Gods, yet 
ſuch as were by him accounted True, ſtands 
obligd; and if he deceives, is really Guilty 
of Perjury. Becauſe whatever his peculiar 
Notions were, he certainly had ſome ſenſe of 
the Deity before his Eyes; and therefore by 
wilfully forſwearing himſelf, he violated as 
far as he was able, that Awe and Reverence 
which he ow'd to Almighty God (4). Yet 
when a Perſon requiring an Oath from ano- 
ther, accepts it under a Form agreeable to 
that Worſhip which the Swearer holds for 
True, and he himſelf for Falſe, he cannot in 
the leaſt be ſaid, hereby to approve of that 
Worſhip. Thus a Chri/t;an when he admits 
of the Oath of a Jew, doth on no account 
ſubſcribe to his Opinion, who dentes the One 
only True God, the Maker of Heaven and 
Earth, to be the Father of our Lord Jeſus 
Chriſt. Yet I doubt whether the Example of 
this Caſe, alledg'd by Grotius (e), from Gen. 
c 31. v. 53- comes up to the Purpoſe; For 


the God of Abraham, and the God of Nahor, 


and the God of the Fathers, was the Living and 
True God 5 ). 

V. But farther, it is requiſite to the Force 
and Obligation of an Oath, that it be taken 
with deliberate Thought, and real Deſign. 
And therefore he ſhall by no Means ſtand 
bound, who not thinking himſelf to ſwear, 
hath happen'd to utter Words which imply 


an Oath; or who hath barely recited the 
Form; or who being by Virtue of ſome Office. 
appointed to give other Perſons their Oath. 
tells them how they ſhall ſpeak after him 77 
In this Caſe, Lucian Saying will hold good. 
We are not to conſider his Mouth, but his Fear; 
(4). It was vain therefore in Cyaippe to fancy 
her ſelf Religiouſly oblig'd, by reading the 
Oath which Acon7zus had wrote upon the Apple. 
And ſo indeed Ovid (1) hath taught her to 


argue, 


ue jurat, mens eft ; nil conjurauimus ill 
St. fidem 22255. addere ſola Pore t. N 
Conſilium prudenſque animi ſententia jurat, 
Et niſt judicii vincula nulla valent. 

& tibi nil dedimus præter ſine pee vocem, 
Verba ſuis fruſtra viribus orba tenes. 

Non ego jurau1 ; legi jurantia verba. &c. 


The Mind mult ſwear; with that ue never 
| — [{wore; 
Yet that alone can add a binding Power. 
Oaths are the Act of Wiſdom and of Thought; 
Words give the Thread, but Judgment ties the 
Knot. 


Since all we ſaid an Empty Sound we prove, 

Sound without Senſe hath loſt its Force to 
move. 

We did not take, we did but read 


LO. (i) 


But twould be moſt ſenſeleſs and abſurd, 
If a Man deſigning to ſwear, or at leaſt pre. 
tending ſuch a Deſign, ſhould yet refuſe to be 
ty'd by what he ſays; and ſhould urge in Ex. 
cuſe, that when the Oath was adminiiter'd to 
him, his Intention was barely to recite the 
Formal Words, but not to lay any Obligation 
on his Conſcience (2). Not ſo much fif we 
conſider the immediate Reaſon, ) becauſe Ob- 
ligation is the neceſſary Effect of an Oatb, and 
inſeparable from it; as becauſe otherwiſe the 
whole uſe of Oaths, nay and the whole Me- 
thod of engaging each other by mutual Signs 
would be baniſh'd out of Human Life; if any 
Perſon might be able by his ſecret Intention 
to hinder an Action from obtaining ſuch an 
Effect as it was firſt inſtituted to produce. 
Therefore, whatever your inward Purpoſe 
might be, you ſhall certainly be . by 
your Oath, when both the Party to whom 
you ſwore, apprehended this to be your 
Meaning and Delign, and you your ſelf when 
you utter'd the Words, evidenc'd by all out- 
ward Tokens, that you were in Earneſt, and 


— 


(a) Ovid de Remed. Amor. v. 783, 784. Add. Grot. I. 2. c. 13. f. it. 
(d] Juvenal. Sat. XV. 37, 38. 


(c] Dacaſ. Hiſt, Byſant. c. 22. 
— Numina vici norum 
Odit uterque locus ; cum ſolos credit habendss 
Eſſe Deos quos ipſe colit. 


— 


(b) De Bel. Perfic. I. 1. c. 3. 


Each calls the other's God a Senſcleſs Srock, 
His own, Divine, though from the ſelf-ſame Block. 


Mr. Tate. 


Add. I. 12. t. 2.1. 5. ſ. 1. D. de jurejur. which is not contradicted by Sec. 3. d. I. &c. or the Deciſion of Canon-L4Y, 


Qu. 5. Cauſ. 22. 2 L. 2. e. 13. . 12. 
I. 3. L 2. D. de Oblig. 

#.:5eralis, (Metamorph. c. 1. ſub init.) relates 
Hure, a Young Man of Athens, with the like Stratagem. 


(f) Add. Juſ. Can. XVI. Qu. 1. Cau/. 22. 
Action. (h) Pro . inter ſalurand. (1) Ep. Hereid. 21. v. 135, Cc. 
uch another Story of Creſyila a Cæan Virgin, circumvented by Hermo- 


(g) Add. I. 44 C. 7: 
(i) Anti, 


(2) See Gro:. B. 2. c. 13 f. 2, 3 1 
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not in Jeſt. And tis indeed a downright Con- 
tradiction, to deſite to take an Oath, and yet not 
to be oblig d by the Oath; to deſire to promiſe, 
and not to be bound by your Promiſe; to de- 
fire to utter Words in a ſerious manner, and 
et not to let them bear that Uſe and that End 
which hath been aſſign d them by the com. 
mon Agreement of Men. Thus 'twas groſly 
ridiculous for the Milaneſe to tell Frederick the 
Firlt, e ſwore indeed, but we did not promiſe 
to keep our Oath (a). And tis much to the 
ſame Effect, what Father Pau] reports in his 
Hiſtory of the Council of Trent (b); That during 
the Vacancy of the Floly See, the Cardinals are 
wont to draw up a Form ＋ by ſo many 
Heads," for the Reformation of the Papal Go- 
verument, which each of them ſwears be will 
exatly obſerve, in caſe the Election falls on him. 
Though the Experience of all Apes teſtifies, that 
mot one of them ſo flands to the Engagement ; 
ina[much as immediately after their being choſe 
Popes, they declare, that erther they could not 
be tied by any ſuch Bond, or that their very In- 
veſtiture with that Dignaty quite releaſes them 

om the Obligation. If therefore any Perſon 
ſhall pretend that he took an Oath with ſuch 
a prepoſterous Deſign, the Excuſe ſhall avail 
nothing towards reverſing what he promis d, 
but ſhall paſs for meer Trifling. We may 
illuſtrate the Caſe by a like Inſtance : A Per- 
ſon who hath his Doctor's Degree conferr'd on 
him 1n the Schools, is nevertheleſs a Doctor, 
though we ſhould ſuppoſe that he who pro- 
nounc'd the Form of his Promotion, thought 
all the whale of dignafying an Aſs. But if 
a Player upon the Stage inveſt another with 


the Habit and Formalities of that Degree, he 


ſhall be juſt as much a Doctor as he was before. 
1p 4 ſtatim ſcena rem fittam eſſe teſtatur, as 
Nuinctilian (e) obſerves on a like Occaſion; 
The Place ſhews the Action to have been Inſgni- 
ficant. Whence we ſee that tis an idle Que- 
ſtion, Whether a Perſon be oblig d, who de- 
liberately utters the Words of an Oath, yet 
with an Intention not to ſwear? For if he 
barely rehears'd the Words without any far- 
ther Purpoſe, tis plain he hath neither ſworn 
nor 1s oblig'd. But when the Matter hath 
been perform'd in Earneſt; that is, when he 
who ſpoke the Words, gave all Proofs of his 
real Deſign to ſwear, and the other Party un- 
derſtood him in that Senſe, no doubt but the 
Oath is properly taken, and the Obligation 
contracted, whatever ſecret Drift the Swearer 
might entertain in his own Mind. 

VI. We ought likewiſe carefully to obſerve, 
that Oaths o not of themſelves, produce a 
new and peculiar Obligation (1), but are only 
applied as an additional Bond to an Obligation 
in 1ts Nature Valid before. For whenever 
we ſwear, we always ſuppoſe ſome Matter, 
upon Non-performance of which, we thus im- 
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precate the Vengeance of Heaven. But now 
this would be to no purpoſe, unleſs the Omiſſi- 
on of the thing ſuppos d, had been before un- 
lawful, and conſequently unleſs we had been 
before oblig'd. Though indeed it frequent! 
happens, that we comprehend in one Speec 
both the principal Obligation, and the addi- 
* A * the Oath; as for Inſtance, if 
I ſay; S my Fe as L ſhall u 
ted Frank fol yet . dg ot 
follow, that an Oath is unneceſſary or ſuper- 
fluous, becauſe it is thus added to an Obliga- 
tion before firm and good in it ſelf. For al- 
though all Men, except Downright Atheiſts, 
believe, that God will puniſh the Violation ot 
promiſes, not confirm'd by Oath; yet they 
believe at the ſame time, and with good Rea - 
ſon, that thoſe Wretches will feel a more ſe- 
vere Vengeance, who have in expreſs Terms 
calld down the Wrath of God upon them- 
ſelves, and ſo far as in them lies have ſhut 
themſelves out from all Hopes of Mercy ; 
whilſt they engag'd in Wickedneſs with ſo 
full a Purpoſe and Defign, as to ſhew, that they 
valued not the Diſpleaſure of him who is able 
to beſtow the greateſt Goods, and to infli the 
greateſt Evils. Whence we may conclude, that 
thoſe Acts which were before attended with 
ſome inward Flaw hindring any Obligation to 
ariſe from them, cannot be rendred obligatory 
even by the Addition of an Oath. As neither 
can a 8 Obligation truly valid, be diſ- 
annul'd by a ſubſequent Oath, or the Rizbt 
which it gave another Perſon, be revers d. 
Thus for a Man to ſwear that he will not pa 
a Juſt Debt can be no Prejudice to the Claim 
of the Creditor. 
VII. And hence too it follows, that ſince in 
Promiſes and Pacts, Conſent grounded upon 
Miſtake, is not Effectual towards producing an 
Obligation, therefore an Oath 1s not binding, 
in Caſe it be Evidently made out, that the 
Perſon who ſwore ſuppos'd ſome Matter to be 
otherwiſe than it really proves to be; and 
which if he had not thus ſuppos'd, he would 
not have taken the Oath: eſpecially, if his 
Miſtake was caus d by the Deceit of the Party 
to whom he ſwore. For here the Point ſuppos'd 
was in the Nature of a Condition, which fail- 
ing, all that was built upon it falls of courſe. 
Thus if a Perſon brings me ſome very wel- 
come News from a remote place, in Conſi- 
deration of which I ſolemnly ſwear to reward 
him ; in caſe I afterwards find his Relation 
to haye been falſe, my Oath ſhall hold no Tie 
upon me. Crotius (d) adds, IF it be doubtful 
whether a Man would not haue ſworn alihough 
he had not been thus miſtaken, then he ſhall 
fland to his Oath. Becauſe 2 and plain 
Meaning are the moſt agreeable attendants of 
Oaths, and all Tricks and Evaſions are ftrictiy 
to be baniſh'd from them : And likewiſe, becauſe 


(a) Radevic. I. 2. c. 25. Add. Grot. ad. Matt. 5. v. 33. 


(e) Declam. 342. 
(d) L. 2.c. 13. f. 4. n. 1. 


(b) Lib. 1. Add. I. 5. p. 358. Edit. Gorinch. 1658. 


Grofi in B. 2. c. 13.1. 14, See Mr-Barbegrac's 
Note upon this "= oeius ſuppoſes the contrary, as may be ſeen in B. 2. c. 13.1. 14 yr 


the 


| 
/ 
: 
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the Promiſe was not built on that Miflake 


— 
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only, 
though ſuch a falſe Proſpei? might be the — 
of its being expreſs d in larger Terms. But this 
doth not clearly ſettle the Caſe; for who ſhall 
be the Judge whackes in this Caſe, abſtracting 
from the Miſtake, the Promiſe would have 
been nevertheleſs made? Certainly , not the 
Party towards whom the Oath was addreſs d: 
For how is it poſſible he ſhould be able rightly 
to diſcern what mind the other Perſon would 
have been of, upon ſuppoſal of ſuch or ſuch a 
Condition? But neither can the Perſon who 
ſwore give a full Determination of this Difh- 


_ culty ; ſince we are not wont to be equally 


pleas'd with the ſame things propos'd at diffe. 
rent times, or at the ſame time in different 
manners. It ſeems probable therefore that 
even ſuch an Oath is not valid; at leaſt, fo 
far as it is founded upon Miſtake. Yet if the 
xv who made it, thinks he ſhall pay ſome 
kind of Regard to the Honour of God, in not 
receding from it altogether, he ought to judge 
by the Condition of his Affairs, how far he 
may conveniently go in the Performance. And 
whilſt we are ſpeaking of this Caſe, it will 
not be improper, to make a Reflection or two 
on the Oath which Jeſbus perform'd to the 
Gibeonites 600 Where we may firſt obſerve, 
that the Subtlety uſed by that People was not 
culpable, nor did fall under the Notion of a 
Lie ſtrictly ſo termd. For who will blame a 
Man for endeavouring by ſome Fiction of 
Speech to preſerve his Life from an Enemy 
bent upon his Deſtruction? Nor, properly 
ſpeaking, was this Stratagem the Caule of any 
Damage to the //raehtes: For what doth a Man 
loſe by being hinder'd from ſhedding the Blood 
of another Perſon, whom he may nevertheleſs 
ſpoil of all his Poſſeſſions, and drag into per- 
petual Servitude, ſo weaken'd and diſarm d, 
as to be incapable of future Oppoſition or Re- 
ſiſtance? The whole Point therefore turns 
upon this Queſtion, Whether or no it was 
the expreſs Command of God, that they ſhould 
kill all and each of the Inhabitants of Canaan, 
without Diſtinction; even ſuch as ſhould vo- 
luntarily Submit to their Yoke, and from 
whom they could apprehend no Danger here- 
after? If this be abſolutely affirm'd, Joſbua s 
Oath was void. For then, the only uſe of it 
would have been to evade a Divine Injuncti- 
on: That is, Joſhua would have invok d God 
to puniſh him it he did not break his Com- 
mand. Nor can it be urg'd, that Jeſbua was 
therefore willing to keep his Oath, leaſt it 
ſhould ſome what abate the Awe and Reverence 
towards the Divine Majeſty, in thoſe Nations, 
to ſee him break a Covenant which he had 
call'd God to atteſt. For the Inconvenience 
in this reſpe& would have been the ſame, had 
he neglected to put the Divine Command in 
Execution. Grotzas (b) therefore is cf Opi- 


nion that the Order in Dent. J. 2 and 20, 16. 
is to be underſtood with this Limitation, unleſe 
People ſhould ſubmit upon the firfl Summum? 
which he urgeth many Reaſons to confirm (1 
Mr. Selden like wiſe has ſhe wn at large (c), chat 
the utter Slaughter and Extirpation of thoſe 
People, was rather a Permiſſion to the Iſraclite⸗ 
than a Command. And others think this the 
more Probable, becauſe the Reaſon aſſign d for 
that Commiſſion againſt the Canaantes was, 
partly leaſt the HJraelites ſhould imuate their 
Idolatry, being then ſtrangely prone to forej 
Superſtitien; and partly leaſt the ancient Jn. 
habitants, if leſt in any conſiderable Number 
ſhould gain Strength to turn out their New 
Gueſts ; eſpecially in caſe they were allow'd to 
live with them upon equal Terms (4). This 
Danger therefore being once ſurmounted, t 
judge it would have been no Fault to admit 
| 29.4 to Mercy and Favour ; eſpecially ſuch ag 
ſhould abjure their Idolatrous Worſhip. Hoy. 
ever this were, tis plain that Joſhua, upon 
Diſcovery of their Fraud, interpreted his Oath 
in a more ſtri& and ſevere Senſe. They had 
profeſs'd themſelves the Servants of the I, 
raelites, a Phraſe common with the Zaftery 
Nations, and had deſit d a League. Foſhua had 


romis'd them their Life, and had enter'd into 


eague with them, according to their peti- 
tion: And by this Agreement, (had they 
prov'd ſuch as the 1 chat is, none 
of the Number of thoſe Nations which God 
had defign'd to Deſtruction,) they had been left 
in Poſſeſſion of their Goods and Liberties (e). 
But on account of the Deception they had 
us'd, he inſiſts ſtrictly upon his Words; and, 
as it appears, left them nothing but their Life 
and neceſſary Maintenance (). 

VIII. But what are we to think of Oaths ex- 
torted by unjuſt Fear? Surely the Perſon who 
by means of this Fear procur d a Promiſe upon 
Oath, is no leſs obliged to releaſe the Promiſe 
thus violently obtain'd, than if no Oath had 
been added to confirm it. Therefore there 
appears no reaſon, why Compenſation ſhould 
not be admitted in this Caſe, in oppoſition to 
the claim of the Injurious party; according to 
the Rules laid down by us, when we treated 
of the general Subje& of Fear. Indeed 'tis the 
Opinion of Crotius (g) that, if either theWards 
of the Oath do not reſ pe the Man, by conferrmy 
any Right upon him; or if they do reſpes him, 
yet ſo as that ſomewhat may be oppoſed to bis 
Claim, then the exfecł of the Oath ſball be ibis; 
that the Man obtain no Right, but that the 
Swearer ſhall nevertheleſs fland to his Oath , by 
virtue of bis Obligation to Almighty God. And 
he urgeth as an Inſtance, the Caſc of one, who 
by ſome Unlawful Fright or Terror, hath 
forced a Promiſe from anether. Bur if we would 
truly ſettle this Point, we ought to diſtioguilh 
between the different Kinds and Natures of 


1 


(2) 7oſb. IX. (b) Thid. (1) See Mr. Borbeyrac's Note upon this Section. (e) L. 6. c. 16. 
(d ) See Judg. I. 34. II. 2. III. 5,6. (e) 1 Kingr XX.4 (f) Add. Anbreſ. Off. I. 3. c. 10. 


(g) 1bid. Sett. 14. 
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Oaths. Firſt, for thoſe Words which are di- 
rected not to Man, but to God; as if I ſay 
either alone, or before Witneſſes, 7 ſwear 10 
God that I will give Se ius thus or thus. (a) 
Here the Oath hath the Nature of a Vow, by 
which I promiſe to God that I will perform 
ſomewhat in reſpect to his Honour; and con- 
ſequently by which I intended to transfer a 
Right on God, and not on Man. The Caſe is 
ate otherwiſe in Oaths which are directed to 
Men, or in which I 11 a Man ſomewhat, 
calling God to witneſs. For here the Obligation 
ſeems altogether to expire, if 1t appear that 
the Perſon to whom the Promiſe was made, 
lay under ſome Fault which rendred him un- 
capable of receiving it. Thus in a Promiſe to 
a Thief, I neither directed the Engagement 
towards God, nor expreſs'd my ſelf thus, that 
I would in regard to the Honour and Glory of 
the Divine Name, pay the Man what was 
mention'd. Aad though we ſhould grant never 
ſo freely and abſolutely , that even ſuch an 
Oath hath likewiſe the force of a Vow : Yet 
fince a Vow bindsnot unleſs it be accepted by 
God, how ſhall I be ſure that tis conſiſtent 
with the Divine Pleaſure and Approbation, 
that I an innocent Perſon, ſhould rob my ſelf 
of my Goods, to beſtow them on an ungod]y 
Villain, only to put him into a way of making 
ſome gain of his Wickedneſs? And then there 
is no fear that my negle& of my Oath ſhould 
leſſen the Awe and Reverence of God in ſuch 
aWretch, who by his very Profeſſion and way 
of living, ſhews how much he values God and 
Religion. Yet if there be any Man who in 
this Caſe, to avoid giving Scandal to the Weak, 
and that he may not ſeem, now he hath eſcaped 
thedanger, to treat the Divine Name inaſlight- 
ing or itreverent manner, which before was the 
Cauſe of his Deliverance; if any Man, we ſay, 
on theſe Conſiderations, is reſolv d to part 
with the Sum thus promis d, it ſeems not onl 
to be more ſafe and expedient, but likewiſe 
more acceptable to God, that he ſhould rather 
convert it to Pious Uſes, than to the main- 
_ of the Wretch in his Villanous Courſes. 
And this method of proceeding , is the more 
juſtifiable and ſecure, in Governments where 
all Oaths of this kind are by the Municipal 
Laws declared void (5) (1) The Examples 
alledg'd by Grozzus to the contrary, will to 
thoſe who rightly conſider things, appear not 
at all to reach the purpoſe. 'Tas ſtrange that 
Mattheus the Civilian (c) ſhould in his Diſ- 
courſe on this Point, commend the Act of 
Julius Ceſar, Who being taken by Pirates, and 


7 L 1 3 
wear to pay his Ranſom, ſent the Money, 
but — — to Sea, took — 
= ht ID * 1 — r Plutarch (2), 
elkerns (3 elon (4), and Polyeenns (d 
who all tell the Story, do none of them 3 | 
tion a word about any ſuch Oath : And Mar- 
theus ſeems in this to follow the Notion of 
thoſe, who fancy that a Perſon thus compelFd 
to ſwear, may fſatisfie his Oath by paying, juſt 
for the preſent, what he promis d; yet fo as 
that it ſhall be lawful for him immediately 
after to rgcover what he gave, either by his 
own Strength, or by calling in the aſſiſtance 
of the Magiſtrate. Which is indeed but a 
vain piece of Superſtition , it being the ſame 
thing not to pay, and immediately to take back 
what we paid. Tully aſſerts, (e) That it is no 
Fraud to withhold from a Robber a Ranſom 
romis'd him for ſaving onr Life, for this 
eaſon, becauſe a Robber is a Common Enemy 
to all Mankind, to whom no Faith can be engag d, 


with whom no Covenant can be tranſafFed. For 


which he is cenfured by Crotius, (f) who ob- 
ſerves, that although a Robber hath no Title 
to thoſe Common Rights which the Law of 
Nations hath eſtabliſh'd between Enemies, in 
a Fair and Open War, yet he ought to be ad- 
mitted to Fellowſhip and Communion ſo far as 


the Law of Nature extends; one Precept of 


which it is, That Covenants be faithfully ob- 
ſerv'd. And yet there are not wanting Argu- 
ments which might be urg d in 7 #/y's defence, 
As, that fince a Robber 1s a Common Foe to 
all Men, or ſuch an one as without any pre- 
cedent Injury or Proyocation ſpoils and mur- 
thers all that fall into his Hands, and con- 
ſequently makes it his very Profeſſion to break 
and diſturb that Society which GOD hath 
ordain'd amongſt Men; therefore he ought to 
receive no benefit from any ſuch Common 
Bond, (as Oaths are,) invented by Men to knit 
themſelves more ficmly together, after the 
Divine Appointment hath made them Sociable 
Creatures. And that a way of Life, which 
declares for Atheiſm, ought not to be admitted 
to any Gain or Advantage from Religion. As, 
on the other ſide, the Oaths and Proteſtations 
of ſuch Villains are little regarded or relied on 
by Wiſe Men (5). And we find the Pander in 

erence (6), reckoning it amongſt the neceſſary 
Accompliſhments of his Art, 7o bave the knack 

Perjury (g.). 

F IX. Kh 1 * requiſite in order to the 
Validity of an Oath, that the Obligation be 
lawful, which it is added to confirm (J). 
Therefore a Promiſe , though ſworn to, ſhall 


(2) Add. Paul Servit. de Inquiſit. p. 55, 56, 57. when he diſtinguitheth between an Oath directed ro God, and 


an Oath given to Men. 
(1) See Gant herus. B. VIII. v. 793, Cc. 


(b) Vid. Authentic. Sacramenta puberum C. lib. 2. tit. 28. fl adverſ. venditienem. Leg, 1. 


Juramenta mctu, mortiſue dolore coafta, &c. 
= Nullius meriti vel. ponderis eſſe jubemus. a 
(c) De Criminibus, Tit. de perjur.n. 5. (2) In ejus vita init. (3) C. 41, 42. (4) C. 4 K. 74. (d) L. 8. c. 23. 
(e) Offic. III. 30. (f) L. 2. c. 13. f. 156. & 1. 3. c. 19. . 2. (5) See what has been ſaid in B. III. c. 6. towards 


the End. (6) Adelph. AR. 2. Scen. 1. v. 35. ( 


g Nic. Mackiavell. Hiſt. Florent. I. 3. When Religion and the Fear of 


God are once extin#, the conſequence is, that Men regard and obſerve their Oaths, only ſo far as ſuits with their Advantage , 


aſmg them not with an Intention of Performance, but as Means and [ 


*1.mſelves to have won the more Prai 


nſtruments of deceiving with greater eaſe ; and thinking 


e and Glory, the leſs trouble, and the greater Securit; they bee met with fn bringing 


aue their Knaviſh Deſigns, ( 7) Sce Mr. Barheyrac's 1 1 Note upon this Sect 
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be of no force or effect „if the Subject of it 
were a Matter either repugnant to the Natural 
or Divine Law, or to any Human Law, (if 


the Party lives under Civil Government, ) in- 


conſiſtent with the Natural and Divine. (4) 
The Example of David (1) is moſt illuſtrious 
in this Caſt ; who having in his Paſſion ſworn 
to deſtroy the Houſe and Family of Nadal, for 
denying him a reaſonable Kindneſs 1n abufive 
and {landerous Language, yet being mp 
by the Interceſſion of Abgal, he thanks God, 
t he hath been thus hindred from a 
more finful Performance of a ſinful Engage- 
ment. And ſo Alboinus was no doubt in 
the right, for retracting a Vow which he had 
made to cut off all the Inhabitants of Pavia , 
upon their refuſing to ſurrender at his Sum- 
mons. (65) For tis abſurd to invoke the Divine 
Vengeance upon any Action, but ſuch as God 
himſelf hath, under a ſevere Penalty, for- 
bidden. To do otherwiſe would be to abuſe 
the Awe and Reverence which we owe the 
Divine Majeſty , in making it, as it were, a 
means of affronting him. And the deſign of 
introducing Oaths amongſt Men, was, that 
they might add Strength to good Actions, not 
that they might afford excuſe and mer 
to bad (c). The very Alcoran (d) forbids 
Men to ſwear unlawfully; as ſuppoſe, that 
they will never come near their Wives: and 
enjoins any Perſon who hath happen'd to make 
ſuch an Oath, to ſet a Slave at liberty by way 
of Expiation, before he preſumes to Lank it. 
And here too tis made a Queſtion, Whether a 
Man falling amongſt Thieves , and being by 
them compell'd to ſwear that he will for ever 
keep ſilence, and as far as in him lies, provide 
for their Security, be bound to ſtand to his Oath ? 
To which we are inclined toanſwer in the Neg- 
ative; in Caſe his Silence be likely to prove 
the occaſion of expoling many other Perſons to 
danger. For as to his own part he might law- 
fully enough ſuffer the Villains to eſcape with 
Impunity ; but not if their ſafety was. to be 
follow'd by the murthez and ruin of many inno- 
cent Men. And we might applytoa Perſon under 
theſe Circumſtances the Saying of Tacitus, (e) 
Sane lentus in ſuo dolore fer; reipublice mjurias 
ne largiretur ; So far as be was concern d himſelf, 
or, in regard to his own particular grievance, he 
might be as merciful as be pleas'd ; but he ought not 
to forgive the Injury done to the Commonwealth. 


or Piety * ). 


X. But to go farther, although the thing 
promis'd be not in it ſelf unlawful, yet the 
Oath ſhall be invalid, in caſe it hinders any 
prom Moral Good, or if we are by it with. 

eld from diſcharging any Duty of Humanity 
And under this Head we may 
rank thoſe Oaths by which Men tie themſelye, 
up from diſcovering and communicating tg 
others any Honeſt Art, tending to the Uſe ang 
Benefit of Mankind (). © Unlefs I or others 
* who are already privy to the Secret, can 
4 ſufficiently ſupply the s of Men, in this 
Particular; and upon ſuppoſal that my gif. 
* covery cannot prejudice and endamage the 
** Party who required the Oath from me (g 
The Reaſon of all which 1s , becauſe we oye 
all our Proficiency in Good and Uſeful Things 
to Almighty God, and are each of us bound to 
carry our Endeavours to the higheſt degree 
that we are capable of attaining : So that tis 
not in our power to abridge our ſelves of this 
Liberty, or by our own Acts to abſolve our 
Conſciences from a Duty enjoin d by the Lay 
of God. Oaths of this kind were not uncom. 
mon amongſt the Fews, which are inſiſted on 
at large by other Authors (5). Thus too we 
judge that Oath to have been invalid, which 
Narſes, in Paulus Diaconas, (i) requir'dofan 
Old Man who haddug up a quantity of Gold, en. 
Fabi him never to acquaint any Perſon with 
is good Fortune. And the old Man was in 
the right, when upon the Death of Narſes, he 
diſcover'd the Treaſure to Tiberius the Em. 
peror. And in this reſpect the Caſe of a Vo 
is the ſame with that of an Oath : For neither 
is a Vow to be look'd on as good and valid, 
not only if it be unlawful, but if it be filly and 
impertinent. The Hartan who had ſworn to 
throw himſelf headlong down the Promontory 
Leucate, when he beheld the dreadful height, 
turn d back at the proſpect; and being te- 
proach'd for his want of Reſolution, wiſely 
anſwer'd (3), 1 did not conſider that my fin 
Vou ſtoad in need of a much greater Yow to bind 
and con it (4): 

XI. y, That Oaths do not alter the 

Nature and Subſtance of thoſe Promiſes or 


Pacts to which they are join'd, is ſufficiently 


evident. Thus an Oath about a thing abſo- 
lutely impoſlible, is not obligatory ; thought 
the party is guilty of a very heinous Sin, in 
thus raſhly abuſing the Divine Name. $0 at 


(a) See the Paſlages collected out of the Fathers by Gratian, Cauſ.22. Quzſt. 4: See Grotius, B. II. c.13. f. 6. 


(1) 1 Sam. 25. (a) See Grot, B. II. c. 13. [. (b) Paul Warnefrid. de Geſt. Longobard. 1.2. c.27. Add. 1.5. c. 4, 


in fin. Eu. Sv. Hiſt. Bobem. c. 18. (c) Dienyſ. Halicarn. 1. 11. p. 694. Ed. Lipſ. The Gods would have us make uſ: 0 
Covenants for ſuit and Honeſt Deſigns, not for theſe that are Vicious and Unreaſonsble. (d) Cap. de Diſputat. (e) Ann 


FTuraments metu mort: ſve dolore coacta, 
Præcipue, we quis multis nocitura loquendo 


III. c.70, In Gunther, Ligarin. 1.8. ubi Supra. Frederick makes the following Ordinance, 


Oaths took on Force, or fear of Threatned Fate; 
And chiefly thoſe forbidding to relate 


Publicet, aut in ſe crudeliter acta queratur, | Deſigns of Publick Harm, or to complain 


Nullitzs meriti vel ponderis eſſe jubemus. 


Of Cruel Wrongs, we here revoke, as vain. 


f) Vid. Match, XXV. 27. (g) Such an Oath we find in Lucian ¶ Tragepodag.] Tom. 2. p. 118. in fin. Ed. Am. 
The Sacred Oath of Silence which I have taken, ſuffers me not to declare what you deſire. To which is added the Commana 


1 


of my Dying Father, enjoining me never to diſcloſe the force of this Compoſition, Plin. N. H. I. 25. c. 1. It adds ſome kind 
of ftrengt/> and Authority te our Knowledge when we refuſe te communicate it to others, (h) Vid. Grot. I. 2. c. 13- C7. & 
notas ſuas ad Matth. XV. 4. & c. Selden de J. N. & G. ſecund. Hebr. I. 7. c. 2. Conſtantin. Empereur in Babakam, c. 9. 
20. Gratian. c. 22, Cauſ 22. Quæſt. 5, (i) L. 18. Add. Gratian. c. 2, Diſtinct. 11. (3) Vid. Plutarch. Apoph- 


theg Lacon. in ſin. (4) See the paſſage of Gantherw above · mention d. 
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Oath added to a Promiſe which was before 
Conditional, doth by no means render it ab- 
ſolute. For the Oath which ſuppoſeth ſuch 
a Condition, doth no leſs ſtand and fall with 
that Condition, than the bare Promiſe would 
have done without this Confirmation. Thus 
too an Oath, as well as any other Promiſe, 
ceaſeth and expires upon Failure of the Qua- 
lity which the Perſon held when he ſwore, 
and with regard to which alone the Oath was 
made. For Inſtance, a Magiſtrate, when he 
leaves his Office, 1s no longer bound by the 
Oath which he took at his Admiffion. And 
on the other ſide, the Subjects owe no farther 
Obedience to a Magiſtrate, who hath either 
quitted his Dignity, or been fairly depriv'd 
of it; though no ſuch Releaſe be expreſly, 
and in formal manner granted them, For 
thus much is implied in the very Nature of 
the Affair (a). So likewiſe, it is no leſs re- 
quiſite to Promiſes confirm'd by Oath, than to 
others which are not fo confirm'd, that they 
be accepted by the other Party. And he who 
obtains a Right by any Covenant, may equally 
releaſe the Performance of it, whether it was 
ſworn to or not. In the ſame manner we are 
to judge from the Nature of Covenants, whe- 
ther an Act undertaken contrary to Oath, be 
only unlawful, or whether it be likewiſe void 
and ineffectual (1). For unleſs the Swearer did 
by his Promiſe diveſt himſelf of his Right, 
and confer it on another, though he afterwards 
give the thing to a third Perſon, yet the Act 
{hall be valid. If a Man, for Inſtance, hath 
{worn that he will leave ſuch a thing in Le- 
gacy to any Party, and afterwards ſells it to 
another Party, the Sale ſhall not be void, 
though the Seller is perjur'd. Thus, if a 
Perſon who in the Lite-time of his Parents, 
hath promis'd them upon Oath, that he will 
never marry ſuch a particular Woman, ſhall 
nevertheleſs after their Deceaſe, take her for 


his Wife; the Man indeed will be guilty of 


Perjury, but the Marriage ſhall ſtand good and 
firm, unleſs the Municipal Laws ordain the 


. Contrary, Farther, an Oath added to a Pro- 


miſe or Pact, ſhall derive its Force and Efficacy 
either from Natural, or from Civil Law, ac- 
cording to the Nature of that Promiſe or Pact. 
For the Oath hath not in it ſelf a Power of 
cauſing that which otherwiſe produced only 
2 Natural Obligation, to produce likewiſe a 
Civil; unleſs the Municipal Laws interpoſe 
particularly in the matter. As neither can it 
change the Species of an Act: A bare Dona- 
tion, for Inſtance, cannot by the Addition of 
an Oath, be turn'd into a Chargeable Contratt, 
nor vice verſa. And here we fall in with the 
common Queſtion, Whether a Contract con- 
lirm'd by Oath, in which the Swearing Party 
1s remarkably prejudiced, may be revers'd, 
and the Party reſtor'd in full to what he loſt ? 


— —— 


Grotins (b) takes the negative part, adding 
for a Reaſon, That although, in this Caſe, we 
may perhaps owe the Man nothing, or however 
lefs than is required, yet we are bound to per form 
our Oath to Co. Which Argument we jult 
now conſider'd and rejected. The Expounders 
of the Roman Law handle the ſame Queſtion 
at large, in their Obſervations upon Lib. 2. 
Tit. 27. C. fi adverſus vendit : and the Authen- 
tic ſubjoin d; which many Civiliants, and 
eſpecially thoſe of the French Nation, cenſure 
as unjuſt. To the Reſcript of Alexander they 
anſwer, That it doth by no means contain a ge- 
neral Deciſion, but was direct᷑ed wholly to a par- 
ticular Caſe. For the matter ſtood thus; The 
Emperor was petition'd here by a Souldier, 
who mult conſequently be a Man of ripe Judg- 
ment, being in his Eighteenth Year; and yet 
he alledg'd no extraordinary Loſs or Damage, 
but only his Defe& of Age. Now the Con- 
tract which this Perſon had made and con- 
firm'd by an Oath, that Religious Prince would 
on no Account evacuate : and his Pious Cau- 
tion had no leſs a Precedent than Hercule: 
himſelf; who, as the Hiſtorian (c) reports, 
never {wore but once in his Life. And then 
as for the Authentich, they ſay it was ex- 
torted by Force from the Emperor Frederick, 
by Pope Flonorius III. who .refus'd to grant 
him his Imperial Crown on any other Terms: 
and that Frederick had reſolv'd to alter it, 
but was prevented by Death. The Reaſon 
why the Pope ſhould inſiſt on obtaining that 
Decree, is eaſy to be diſcover d, by all thoſe who 
are acquainted with the Policy of the Roman 
Court (4). We, for our Parts, mult think it 
neceſſary to the clear Determination of the 
Point, firſt of all to obſerve, that thoſe Pacts, 
in which there appears a very conſiderable 
Inequality, thoſe which depend on any De- 
ceit, Fraud, or unjuſt Fright ; and thoſe which 
are {truck without Thought and Deliberation, 
have all of them a Natural and Intrinſick 
Defect, and are therefore ſuch as the Law of 
Nature enjoins ſhould be either revers'd or 
corrected. But that the Party's being under 
the Age of Five and Twenty, is not ſuthcient, 
of it ſelf, to render the Covenant defeQtive. 
Though thus much indeed may fairly be pre- 
ſum'd, that the Minor hath ſuffer d ſome Da- 
mage in the Tranſaction, on account of his 
weak and unexperienc d Judgment, which lays 
him open to the Circumvention and Treachery 
of others. But if there appears no ſuch Da- 
mage, no Reaſon can be given why the Act 
ſhould be diſannull'd. This being premis d, 
we affirm, that if a Covenant or Promiſe made 
under Oath be in no other Reſpect faulty, it 
cannot be revers'd on this bare Score, that it 
was made by a Minor, provided he was capable 
of underſtanding the Buſineſs in hand. But 
if the other Party was guilty of any Deceit; 


(a) Add. Gree. d. I. f. 18. 


(1) . Grot. ubi ſupra, ſ. 19. 


(b) d l. (c) Plurarch Queſt. Row. 28. 


(d That this Law is not obſerv'd in France, we have the Teſtimony of rn, ad d. I. See likewiſe Auguſt. 


. r:1/2 ad d. I. Grenewegen, de LL, atrogat, 
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or if, without any ſuch Deceit, the Minor 
happens to ſuffer any ſignal Prejudice, only 
through Infirmity of Age, the Oath ſhall not 
hinder him from petitioning either to have 
the Bargain revers'd, or at leaſt amended to 
his Advantage. For in this Caſe, the Youth 
who ſwears to the Contract, ſuppoſes it to be 
free from all Defect, and the other Party pre- 
tends as much. This then is, as it were, the 
Condition on which his Oath 1s founded, and 
upon Failure of which it comes to nothing. 
The Caſe is different it a Youth, without any 
Deceit, in the Perſon with whom he deals, 
hath knowingly and deliberately given more 
than the Purchaſe was worth. For then the 
Buſineſs was a mix'd Act, made up partly of 
a Contract, and partly of a Donation. It is 
unnecellary to add, as a general Remark, 
that a Perſon ſubject to the Power and Au- 
thority of another, cannot oblige himſelf 
farther than he 1s, by that Authority, al- 
low'd (1). If he exceed theſe Bounds, the 
Governor may, if he thinks fit, declare 
the Buſineſs to be Void, whether ſworn to 


or not. 
XII. Yet inaſmuch as Oaths are made by 


the Invocation of the Divine Majeſty, whom 


no Man can fraudulently deceive, and whom 
no Man can ſecurely mock and deride ; they 
ought to be allow'd this Effect; that, on 
their Account, all Tricks and Cavils ſhall be 
excluded from every Buſineſs which they are 
added to confirm. Hence the Roman Cenſors 
juſtly condemn'd the Subtlety of that Captive ; 
who having obtain leave to depart from the 
Enemy's Camp, giving his Oath to return, 
when he was got a little way, ſtept back, on 
the Pretence of having left ſomething behind 
him, and then fix d himſelf at Rome, as if he 
had fulfill'd what he ſwore (4a). The Fallacy 
of Dercyllidas deſerves a Cenſure no leſs fe. 
vere, who beſieging the Tyrant of Scep/es, 
ſolemnly {wore to him, That if he would come 
out to a Parly, he ſhould immediately return into 
the City. The Tyrant coming out on his Pro- 
miſe, Dercy/l:das commanded him on Pain of 
Death, to ſet open the Gates, and then told 
him, Now give you leave to return into the 
City, and I intend too with my Army, to bear 
you Company (b). For Fraud, as Tully ob- 
ſerves (e, doth not looſen Perjury, but bind it 
Alronger than before. Thus yy Stephens , 
in his Preliminary Treatiſe to his Apology 
for Herodotus (d), is very pleaſant on the com- 
mon Sophiſm of the Tradeſmen, when they 
ſwear they cannot afford a Thing under ſuch 
or ſuch a Price, unleſs they deſign to loſe by 
it; obſerving that in this Conduct they have 
always an Eye to the Proverb, A Tradeſman 


to 


loſeth when be doth not get. I know not whether 
we are to rank under this Head, the Act of the 
Count de la Fountain, who in the Battle a; 
Focrey, was carried in a Chair; having bound 
himſelf by Oath, Never to fight againit ;þe 
French on Foot, or on Horſe-back (e). Or that 
of Pope Alexander the Seventh, who havin 

at his Admiſſion to the Papal Dignity, ſworn 
that He would never receive his RKinſmen in 
Rome, (di non ricevere 7 ſuot parenti in Roma ) 
by the Advice of the Zeſuits, made Uſe of thi; 
Evaſion ; he receiv'd his Relations firlt at the 
Caſtle of Gaudolfi, and then brought them with 
him into the City (J). Or what Tavernter re. 
ports (g) of the Dutch Agents of their al. 
India Company; who before they leave Zþl. 
land, engage themſelves by Oath, never io 
drive any Trade on their own private account, 
but to reſt ſatisfy'd with the Salary allow'q 
them by the Publick. Let when they once 
arrive at the /ndies, many of them marry 
and ſuffer their Wives to carry on that For. 
bidden and Clandeſtine Traffick. Tis a Bar. 
barous Story, that which Alias (h) tells of 
Cleomenes the Spartan, That making Archonides 
privy to his Delign on the Kingdom, he ſwore 
to him, If his Enterprize ſucceeded, aim ou 
TH auTi s- Teagey, that he weuld do nothing 
without his Head. But having ſecured the 
Government, he cut off his Friend's Head, 
and kept it in a Veſſel of Honey, and before 
he undertook any Buſineſs, turn'd towards the 
Veſlel, and declar'd his Reſolutions. Aryandts, 
in Polyenus (i), treating with the Zarceans, 
brought their Commiſſioners to a Trench, 
which he had contriv'd for that Purpoſe 
lightly cover'd with Earth and Wood, and 
there {wore to them, That he would obſerve 
the Articles of Agreement, as /ong as the 
Earth continued. And preſently after throw- 
ing down the Trap, ruſh'd upon the City, 
when under no Suſpicion of Violence (+). To 
the ſame Caſe belongs the common [Inſtance 
of Two Rogues, one of which ſteals a thing, 
and the other hides it; the former ſwear- 
ing that he hath it not; the latter, that he 
did not take it; who are both to be judgd 
guilty of 3 It was a moſt groſs Eva- 
lion of the Turkiſh Emperor Solyman, when 
having {worn to /brahim Baſſa, that be would 
never hurt him while he liv'd, he order'd him 
to be kill'd in his Sleep, as if he were not then 
to be reckoa'd amongſt the Living. Oa the 
other hand, the Ancients extol the Conſtancy 
of N Metellus Numzdicas (I), for refuling 
to ſwear to the Law propoſed by Saturmns; 
tho. Marius the Conſul and others, endeavour d 
perſwade him to a Compliance, by telling 
him, That the preſent Neceſſities. of the Cum. 


(1) See the laſt Section of this Chap. (a) Cicero Off 1. 3. c 32. Gel. 1. 7. c. 18. (b) Polyen. Stratag. J 2. C. 6- 
The wicked Shuffling of the Lacrians is likewiſe to be condemn'd, as we find it reported by Po). I. 12. c. 4. 

(c) Off 3 bi fer. Add. Stobe. Serm. 28. of Lydia. Tacitus Ann. XII. Rhadamiſtns, as if he would pretend 
to be Mindful of his Oath, doth nor uſe his Sword or his Poyſon againſt his Uncle and Siſter : bur, as they l) 


upon the Ground, ſtifles them with a Load of heavy Garments. 
(g) Voyages Part II. c. 14. (h) V. II. I. 12. 4. 8. 


(f) I. Nepetiſin. Rom. Part J. I. 3. 


(k) Yer H:rodotus, Melpom. cir. fia. attributes this Action to the Perſons, 


p. 368. Edit. H Sreph, Plutarch. in Maris 


(e) Beni. Prioli Hiſt. Gad. 1. 2. 
(i) L. 7. c. 34. $1742. 
1) Vid. Apjian 1. 1. de Brd. Civil. 


mon- 


(d) C. 16. 
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monwealth would juſtify bim in taking the Oath , 
and that he might decline the Force of it by this 
Secret Reſerve, That he ſwore to the Law, pro- 
vided it were 4 that is, if it were duly 
propos d and enacted. Whereas it would be 
eaſy for him afterwards to ſhew that it was 
indeed no Law, being made in the time of 
Thunder, when by the Rites of their Religion, 
they were forbidden to tranſact any Bulineſs 
in the Aſſemblies of the People. Yer that 

ood Man choſe rather to go into Baniſhment, 
than to make uſe of this Shift; knowing that 
when Perſons ſwore to a Law, they mull, at 
lealt in Pretence and Appearance, acknow- 
ledge the manner of its Enactment to be Right 
and True. But we think Zycargus to have 
been over Solicitous, when he order'd his 
Aſhes to be thrown into the Sea, for fear if 
they ſhould be brought to Sar ta, the People 
ſhould fancy their Oath to expire, by which 
they had bound themſelves not to repeal his 
Laws till he ſhould return Home. For the 
bringing back of a dead Body can with no Pro- 
pony be look'd on as the Return of the Perſon 
to whom it belongs (a). 

XIII. Yet on the other ſide, the interpre- 
tation of Oaths is not always to be extended, 
but ſometimes to be made in the cloſeſt and 
narrowelt ſenſe, if the Subje& Matter ſeem to 
require it (i); as ſuppoſe we ſwore to the pre- 
judice of another, and confirm d in this ſolemn 
manner not Promiſes, but Threats, which are 
not in themſelves capable of N any 
Right on another (2); the Common Inſtance 
of which Caſe is the Example of the Vraelites 
in Judg. XXI; who having ſworn not to give 
their Daughters to the Henjamites, afterwards 
perſwaded them to ſteal themſelves Wives, 
and interceded for them with the Virgins 
Fathers. For tis one thing to give, and ano- 
ther thing, 20 10 reſume, what hath been 
forcibly taken (3). And there was the more 
Treaſon for inſiſting thus cloſely on the Words 
of the Oath, becauſe it had been Cruelty to 
extinguiſh a whole Tribe, though for the 
moſt heinous Offence : and perhaps they had 
in their Oaths excepted this very Caſe (5). 
In Ammianus Marcellinus (c), Athanaricus 
the Gorhick Judge and Commiſſioner for the 
Treaty of Peace, alledging, that he was bound 
by a Dreadful Curſe, and by the Commands of 
his Father, Never to tread upon the Roman 
*Ground, and no Arguments proving ſufficient 
*to move him to the contrary; it being like- 
*wiſe diſhonourable for the Emperour to paſs 
*overto Him; the Wiſe Heads found out this 
*Expedient, to have the Emperour and the 


Judge meet 1a their Boats about the mid{t of 
*the River, (the Danube,) and thence to ſettle 
*the Articles of Agreement between their 
People on both ſides. So when the Romans, 
in Livy, (4) requir'd the Acheans to repeal 
ſome Decrees which they had made, the latter 
urgd in their own Excuſe, That they were en- 
gaged by Oath not to do it. But Appius the 
Koman Commiſſioner in the Affair, telling 
them, He would by all means adviſe them to un- 
dertake that willingly , which otherwiſe they 
would be brought to by compulſion : They were 
ſo terrify'd, as only to requeſt, That the Ro- 
mans would grue tbemſelues the trouble of making 
what Alterations they thought fit, and not bring 
the Achaans under the Curſe of Perjury. Here, 
we ſee, they look'd on the Cale of not oppoſing 
a Formidable Superior in cancelling the Laws, 
to be different from that of repealing them by 
their own free Act. Thus Agamemnon in Eu- 
ripides, (e) refuſeth to puniſh Polymneſtor of 

race, in regard that he was the Friend and 
Allie of the Grecians; yet he promiſeth Hecuba 
not to hinder her from taking any Revenge on 
him by her own Force, and on her own Ac- 
count. (/) Thus the Knaviſh Servant in 
Terence (g ), begging the Maid to take the 
Child which he had in his Arms, and to lay it 
at his Maſter's Door, being demanded, Why 
he could not do't without afliſtance ? anſwers, 
Becauſe if my Maſter makes me ſwear that 7 
did not lay it here my ſelf, L may do it with a 


ſafe Conſcience. But Davus was 1n our Opinion, 


but a very poor Caſuiſt: it being in this re- 
_ the ſame, to perform a thing by ones 
elf, or by another. The Emperor Hurelian, 
when He found the Gates of 7 hyan ſhut, ſwore 
in a rage, that Fe would not leave in it one Dog 
alive. (h) (4) Alexander the Great having re- 
ſolv'd to deſtroy the City Lampſacus, when 
Amaximenes came to petition him in the be- 
half of the City, immediately ſwore, He 
would ao nothing which Anaximenes ſhould de- 
ſire. Anaximenes took the advantage of the 
Oath, and deſir'd him to N Lampſacus. 
(1) Antigonus on account of a ſtrange Dream 
(s ) which he had, fully deſigning to kill 
Mithridates ; and diſcovering the Matter to 
his Son Demetrius, after he had forc'd him to 
ſwear that Fe would never [peak of it ; Deme- 
trius being concern d for the Life of the Young 
Prince, took him once aſide from the Company, 
and ſaying nothing to him, only wrote with his 


Javelin in the Dult, fo as to be obſerv d by him, 


Fly Mithridates (k). To the ſame Head be- 
longs that Inſtance which Seton (I) gives of 
Cæſars great Clemency of Nature; That ha- 


( a ) Vid. Plutarch. Lycur R WY WA 
ivinæ, I. 2. c. 8.C. 50, 3 4 4 


( 1 ) Vid. Titii obſerv. 273. & Themaſii Inſtitut. Juriſprudentiz 
See Mr. Barbeyrac's Firſt Note upon this Section. 


(2) See Grot. B. II. c. 13. f. 5. 


( 3 ) See Mr. Barbeyrac's 24 Note on this Section. (b) Add. Joſeph. Archaol. V. 2. & Ambroſ. Off J. 3. c. 14. 


(eL. 27. e. 4. L. 39. c. 37. 


(e) Hecub. v. 869, Cc. 


(f) Add. Polyb. Excerpr. leg. 8. circ. fin. 


(g) 4ndr. AR. 4. Scen. 3. (h) Aurelian was but juſt in interpreting his Threats according to the ſtricteſt Senſe, 


when he commanded his Men 
c 2%, Add. Valery, Max. I. 7. c. 3. Se&. 4. inter. extern. 


(i) When Etearchus, in Herodotus (Melpom.) 171, 172. 


to run up and down, and kill all the Dogs they met with, Flav. Vopiſc. Aurelian, 


4 ) See Mr. Barbeyrac's 6th Note upon this Sect. 


El H. Srepb. had obliged Them:ſon by Oath to aſſiſt him in 


ny ſervice he ſhould command, and afterwards ordered him to throw his Daughter into the Sea ; Thexiſon, tying the 
cung Lady to Ropes, let her down amongſt the Waves, but preſently pulled her up again withour harm. 


(+) Vid. Appian. de Bello Michridat. p. 176, Ed. H. Steph. (k] Plutarch Demet. (1) Jul. c. 74. 


ving 
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ving ſworn to crucify the Pirates by whom he 
had been taken, he orders them frrit to be 
ſtrangled, and then faſtned to the Croſs. Of 
the like kind was David's Oath of Safety to 
Shimei , 2 Sam. XIX. 23. notwithſtanding 
which, on his Death-Bed, he commands Slo- 
non, to take due care that ſuch a wicked Re- 
bel ſhould not die a peaceable Death; 1 Ang. 
IT. 9. For David's Promiſe of Pardon was 
made only in his own Name, Nor did he here, 
properly, enjoin Simon that he ſhould drag 
the Man to puniſhment for his old Crime, but 
only that he ſhould diligently watch ſo noto- 
rious a Villain, and by no means ſpare him, 
if taken in a ſecond Fault. And So/omor ated 
with great Wiſdom (1), in obliging fo turbu- 
lent and fo 1mplacable an Offender to live in 
the Royal City under his Eye, for fear he 
thould engage in new Treaſons, threatning 
him with Death upon his Diſobedience in this 
particular; which condition Sei himſelf 
gladly approved of, and accepted. Nor did it 
tall out without the ſpecial direction of Pro- 
vidence, that being caught tranſgreſſing this 
Command, he ſuffer'd the juſt Reward of his 
former, as well as of his preſent Guilt (4). I 
know not whether we may put in the ſame 
Rank the Act of Timoleon recorded by Polyænus; 
b) he was engaged in purſuit of Mz/archus the 
Tyrant, an Impious W retch, who had cheated 
many Perſons ont of their Lives, by ſwearing 
to preſerve them, and afterwards deſpiſing his 
Oath, The Tyrant made an Overture of coming 
in Perſon to Syracuſe to take his Tryal, provid- 
ed Timoleon would not be his Accuſer: Timoleon 
1wore he would not; and on theſe Terms Mi- 
larchus came to Syracuſe : Timoleon bringing 
him into the open Aſſembly, addreſſed him in 
the following manner, I uill not accuſe you, for 
ſo 7 covenanted beforehand ; hut I'll command you 
anſlantly to be executed: For he who hath decerv'd 
fo many to their Ruine, may juſtly be thus de- 
cet d himpelf. 

XIV. In like manner an Oath doth not ex- 
clude any tacit Conditions or Limitations pro- 
perly arifing from the Nature of the Subject. 
As ſuppoſe I have given a Perſon his Option 
to defire of me whatever he pleas'd; if his 
Requeſt ſhall be either unjuſt, or abſurd, I am 
not tied by my Engagement. For he that 
makes an indefinite Grant to another, before 
he knows what he will ask, preſuppoſeth that 
the other party will petition for what is 
honeſt, what is Morally poſſible, what is not 


— — 
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ridiculous, and what is not miſchie vous either 


to himſelf, or to any beſides. "Twas a good 
Caution of Pöœbus to his Raſh Son, 


Dabitur 


Quodcungue op1aris; ſed tu ſapientius opta (c (2), 


- 


I'll not refuſe [ chuſe, 
The Choice you make; but then with Wiſdom 


Such a Caſe as this gave occaſion to that nated 
Saying of . F. in Euripides (d), which 
Tully ſo much commends, 5 yasoo' dwwy' 5 4 
epd d, My Tongue bath ſworn, my Mind 
unſworn remains. For it ſeems he had ſworn 
to the Nurſe, that he would keep fecret what. 
ever ſhe diſcover'd to him. But when ſhe made 
a Propoſal of Adultery and Inceſt with his 
Mother-in-Law Phaeara, he demies that his 
Oath oblig'd him to conceal fo foul a Villany. 
Thongh the Poet makes him fo ſcrupulous ag 
to recede from this Judgment , and to kee 

cloſe the matter in regard to his Oath, M. 
comachus in N Curtius (e) makes the ſame Ex. 
ception , reſolutely denying , that he had given 
his Oath in confirmation of the Parriczae, or that 
any tye of Religion ſhould be able to hinder bim 
from declaring /o barbarqus a Treaſon. For it 
1s indeed one part of the Duty and Obligation 
of a Subject, not to hide any Deſigns that he 


ſhall obſerve to be carrying on againſt the Per. 


ſon or the Government of his Prince (7) 
And thus too Herod ought not to have fold the 
Head of John the Baptiſt to his Daughter. in- 
Law, for a Dance; becauſe, ſince there can 
he no Obligation to what 1s unlawful; in 
ſuch a General Promiſe, this Condition ought 
to have been underſtood, if ſhe deſir d an 
Thing which he might lawfully perform (g 
We find King Solomon not adhering to his In- 
definite Grant; when his Mother ask'd 2 Fa 
vour which was likely to turn to the prejudice 
of his Government, 1 Ving II. 20, c. There 
is a very remarkable Story in Dzodorus Siculus 
(h) which bears ſome relation to the Point 
now under debate: ©Xerxes being warmly 
*engagd in proſecuting a new Expedition 
© againſt Greece, defired Tbemiſtocles, who was 
© then in his Court, to be his Guide and Di- 
rector in the War. Themiſtocles conſented, 
© upon condition the King would ſwear, never 
to attack the Grecians without him. A Bull be- 
ing facrific'd, and the Oath taken with the 
© uſual Solemnity, Tbemiftocles took a Cup of the 
© Blood, and drinking it off, immediately ex- 


(1) Verſ. 36, &c. (a) Add. Montaign's Eff. 1. 1. c. 7. 


— 


Perhaps we ought to allow a place under this favourable 


Head, to th: Action of Mary Queen of Hungary, Wife to the Emperour Sigihmund, who having promiſed Indem- 


nity fo Hervatus, Governor of Croatia, by whom ſhe had been taken, and very hardly uſed ; upon the recovery of 


her liberty, is ſaid to have put her Husband upon revenging the Injury; alledging , That ſhe had no power to ngag* 


/or Him, though ſhe might for her ſelf. Bonfin, rer. Hungar. I. 3. c. 2. | 
(2) This paſſage of Ovid (as Mr. Barbeyrac in His 1# Note upon this Se. obſerves) is 


tamorph. I. 2. v. 101, 102. 


b) Stratag. I. 5. c. 12. n. 3. (c) Ovid Mes 


ſo far from eſtabliſhing, that it contradifts our Author's Principles. (d) Hippolyt. v. 6, 12. (e) L 6. c.7. n. (f) Se 


Tully (Off. 1) I: may ſo happen, that the performance of 


a Promiſe or an Engagement ſhould be prejudicial to the Party 0 


whom it was made. For if Neptune, as we have it in the Story, had not made good what he Promiſed to Theſeus upon Oath, 
Theſeus had not loft his Son Hippolytus. The Death of his Son being one of the three Miſbes, which, in his Paſſion, he put 
up to Neptune. (Comp. Euripid. Hippolyt. Coron. v. 315.) Thoſe Promiſes therefore are not to be kept , which would be 
75 to the Perſons whom, in promiſing, Tou deſign'd to ſerve. Add. Dios, Sic. 1, 4. c- 66. (g) Match. XIV. 6, &. 


) L. 11. c. 58. p. 48. A. Ed. Rhodom 


pired. 


wy 


— 
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tired. And by this means diverted Xerxes 
from his Reſolution. But here if Xerxes had 
no other Reaſon to alter his Purpoſe, he need 
not have been deter'd by his Oath, in which 
Themiflocless Lite was a Condition ſuppos d; 
it being no more than if he had promis d that 
Grecian Captain never to undertake any Thing 
againſt his Countrymen, whilſt he liv'd, with- 
out bis Counſel and Aſſiſtance, So that upon 
his Death, the force and virtue of the Oath 

died with him (4). | 
V. Although the Invocation of the Divine 
Name in Oaths, is to be adjuſted according to 
the Perſwafton of the Perſon who ſwears, yet 
the whole Propoſition ſhall bear that Senſe 
which he who requires the Oath proteſteth to 
underſtand it in (1). For 'tis on his account 
chiefly that the Oath is taken, and not on the 
Swearer's: And therefore it belongs to him 
too, to ſettle the Form of Words, and he 
ought to do this ſo plainly and clearly, as both 
to lignify how he underſtands them himſelf, 
and to bring the Swearer to acknowledge that 
he apprehends his Meaning. And to conclude 
the Buſineſs, the Swearer 1s to pronounce the 
lame Words openly and diſtinctly, fo as to 
leave no poſſible Room for Cavil or Evaſion. 
Therefore, thoſe Wretches whom Tacitus 
ſpeaks of (6), in vain declined to attempt the 
Guilt of Perjury, when being conſcious to tbem- 
ſelves of the Wickedneſs with which they were 
charg'd, they trembled and faulter d in their 
Oath, changing the Words with much Artifice 
and Sleijght. So Ulyſſes and Diamedes in Dict i: 
cretenſis (e), like true Maſters of Sophiſtry 
and Guile, ſwear to the Trojans, That the; 
would by the Agreement they had ſettled 
with Antenor : By which Agreement they 
meant the Articles for * City, 
juſted. As 2 


which Autenor and they had a 

chat Form us d in adminiſtring Oaths amongſt 
the Romans, ex animi ſu: ſententia, according 
10 their 7 and Opinion, it is not ſo to 
be expounded, as if Oaths receiv'd all their 
Force and Validity from the Notion which 
Men form'd of them in their Mind ; but to 
ſhew, thoſe that ſwore o he $0 perform ſo 
Solemn an Act in the m ious manner, 
and with the moſt real Intentions, not in the 
way of Diſſimulation, of Fiction, or of Sport 
(d). Cicero in his Academical (e] Quefitons, 
endeavouring to prove that Human Know] 
can reach no higher than Probabilities, in a 
very elegant manner alledgeth this and other 
the like Cuſtoms as Proofs of what he aſſerts. 
Thzs is evident, ſays he, in the diligent Caution 
of our Are fort, who firft required Men 10 
[wear only according to the deſt of their Judg- 


ment; and then told the Party who took the 
Oath, that he ſhould be rendred guilty by it, only, 
if he knowingly deceiv'd. As likewiſe, when 
they order'd a Wines to ſay no more than that 
he thought, ſuch or ſuch a matter, tho' perhaps 
be had ſeen it with his Eyes; and pronounc'd 
4 Fat? which tbe ſworn es examin'd 
and determin'd, not to be, but only to ſeem, or 
to appear thut or thus. Tis a Remark of the 
ſame Author (J), That wha? is ſworn agree- 
able to = * 1 Intention LIE — 

res the Oat t friftly to ferm d; 

ut what is not, 5 ies 4 8 
That is, if a Man happens to miſunderſtand the 
Party who puts him to his Oath, ſo as to ſwear 
in a different Senſe from what the other con- 
ceives, he is not perjur d by Non · performance: 
For fince the other Perſon had a contrary 
Meaning, he muſt be ſuppos'd not to have ac- 
cepted of this Propoſal made upon Oath by 
the Juror ; and without Acceptance there 
ariſeth no Obligation from a Promiſe. For it 
1s not, as Tully goes on, always Perjury lo ſwear 
what is falſe ; that is, to afſert by Oath thro' 
ſome Miſtake what Fy really 3 * — 

are then perjur d, when you fail in making 

—_ what you . ex — 7 —— (45 

the Form ts in our common Practice,) according 
to your real Sentiments and Per ſwaſion. 

XVI. It hath been a Diſpute amongſt ſome 
of our Modern-Caſuiſts, whether an Oath 
could be taken by Proxy; that is, whether 
one Man could in the Place and in the Name 
of another take an Oath which ſhould bind 
the abſent Party? on whych Point our Judg- 
ment is this: As a Petſon may in his abſence 
contract an Obligation, fince Conſent may as 
well be ſignify'd in Writing, as viva voce ; ſo 
there ſeems no Reaſon why an Oath likewiſe 
may not be expreſs'd in the ſame manner. 
Which, after it hath been once ſolemnly re- 
cited, ſhall as fully oblige, as if the Party were 
there preſent, and taken it by word of 
Mouth. Yet before it hath been rehears'd in 
this Solemn manner, it ſeems allowable to re- 
voke it; ſo that a Perſon who retracts an 
Atteſtation which he made upon Oath at a 
diſtance, before it be convey'd to the place for 


which it was deſigu d, ought not to be look d on 


as per jut d. But in the common Proceedi 
of Courts on this Affair, there ſeems to 
ſomewhat not very proper or convenient, as 


that the Proctors who read the Inſtrument, 


uſe ſuch a Poſture and Ceremony, as if they 
were to ſwear in their own Name, and thay 
for fear they ſhould ſeem to be themſelves ob- 
liged, they change the concluding Clauſe of 
the Oath after this manner, So hep him Cod. 


(a Add. lib- 2. tit. 8. D. qui ſatiſdare cogentur, &c. 


And Homer was not ciftly in the right, when he ſays of 


cker, II. I. 10. v. 332. x carequer dme, Thus ſwore he, and forſwore himſelf : Becauſe there was this racic 
Contradiction to be underſtood in what he ſaid, F we tale the Town, and if you return home in ſafety. Ualeſs, we in- 
terpret emoexoy an Oath which a Man doth not find Life or Means to accompliſh. (1) See Gree. B.2. c.13. f.. n. a. 


(b) Hiſt. 4.c.41. (e) L. x. 


(d) This too was the uſual Form of the Queſtions put by the Cenſor: ; 


as for Inſtance, ex eximi tui ſententia habes uxorem ? Have you A Wife, anſwer me according to your real Mind? w ich 


a Roman Knight once anſwering with this Cavilling Jeſt, 1 have a Wife, according to 
Mind, 4 — the Penalty of a Fine for his wires Wit. * 


(f) Offic. III. d. 1. 


Mind, not according to your 
(e) L. 4. c. 47. ſb. fn. & 1. 3. c. 29. de Offic. 


Whereas 


3 —— — —— — 


1280 Of an OATH. ms 


Whereas it might be ſufficient —_ recite 
the Oath of the abſent Party, as it lies in the 
Writing. However, ſince it hath been with 
good Reaſon, the receiv'd Cuſtom of moſt Na- 
tions, to render Oaths more ſacred and auguſt 
by the Ceremonies of Religion, and by ſome 
Sign of Devotion, to ſet the Awe and Reve- 
rence of the Divine Majeſty more ſenſibly 
before the Eyes of the Juror, as by Sacrifice, 
by approaching to the Altar, and the like Acts 
of Worſhip ; therefore we are of Opinion, 
that if the Matter be of very 1mportant Con- 
cern, the abſent Party ought to be put to his 
Oath, with the uſual Solemnity, in the place 
where he lives; eſpecially ſince the Caſe re- 
quires a Corporal Oath ; which Name we can- 
not give to an Oath expreſs'd and convey'd in 
the manner we before deſcribd. For it 1s 
much more to invoke God as a Witneſs, in 
the midſt of thoſe Sacred Rites ; which, not 
without ſome kind of Pious Horrour, ſignify 
the Divine Preſence ; than to write fo many 
Words on Paper, which never b/uſheth. And 
tis a Material Conſideration, that Evidences 
thus given in Writing at a diſtance, are by the 
Lawyers themſelves term'd Te/izmonta cæca (a), 
Blind Teſtimonies. 

XVII. Laſtly, It is a due ffion uſually dil- 
cuſs'd on this Head, Whether or no, and how 
far an Heir is bound by the Oaths of the Per- 
ſon to whom he ſucceeds? In which Caſe this 
15 certain, that if by ſuch an Oath ſome other 
Party obtain'd a perfe& Right, which ought 
to be ſatisfy'd either in whole or in part out 
of the Goods of the Deceas'd; then the Heir 
is oblig'd to ſee it fulfill'd : ſince this Burthen 
or Debt inhering in the Poſſeſſion, paſſeth to 
him with it. But when the Oath hath given 
no one a perfect Right, and the Obligation it 
ſeif was founded barely in the Piety, Fidelity 
or Conſtancy of the Juror, then it's plain that 
the Heir doth not itand bound, inaſmuch as 
he doth not repreſent another, as to thoſe Ob- 
| ligations which terminate ultimately and ſole- 
ly in the Perſon Deceas'd. Thus for Inſtance, 
it a Man hath ſworn or vow'd with an Oa#4, 
That he will faft once every Week; That be 
will continue in Celibacy five Tears; or, That 
he will undertake a Pilgrimage to the Holy Land; 
if he die before he hath fulfill'd his Engage- 
ment, his Heir ſhall by no means be tied to 

rform it. But the Caſe 1s different, if a 
| Perfon hath been Heir expreſly under fuch a 
Condition. So likewiſe if a Man hath ſworn, 
to give an Hundred Pounds Tearly to the Poor 
for ten Tears 10 come; and dies before the time 
is expir'd, his Heir ſhall be free from the Obli- 
gation; unleſs the former Grant conferr'd on 
certain Perſons a Right of demanding the faid 
Sum. For he who makes a Promiſe, and doth 
not withal give theParty aRight of challengin 
1t as his Due, intends to engage his own wo 
only, and not his Eſtate; and therefore upon 
his Deceaſe, the Obligation ſhall not in the 
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leaſt affe& his Poſſeſſions or his Hei 
an eſpecial Injunction to their — 


added in the Will. Grotius (b) oblerves far. 


ther, That if ſuch a Promiſe confirm a 

was in ſome reſpet? faulty, ſo - to es 
Kigbt, not in regard of Man, but of God only 
then the Heir ſhall not be charg'd with the Per. 
formance. Which we allow, if it be ſuppogg 
that the Party who ſwore, reſolv'd either out 
of a Point of Honour, or a Scruple of Con. 
ſcience, to fulfil ſuch a defective Oath, which 
he might, if he pleas d, have utterly evacuareq, 
by alledging ſome Deceit, or ſome Fear un. 
lawfully caus'd. For otherwiſe the Queſtion 
is inſignificant ; we having above ſhewa that 
the Juror himſelf 1s not in this Caſe effectually 
oblig d. But what if the Heir neglects to per. 
form a Promiſe or Covenant under Oath made 
by the Deceas'd, doth he hereby contract the 
Guilt of Perjury? Ir ſeems Reaſonable to an. 
ſwer in the Negative. For that which in 
{tri Speech we call an Oath, or the Inyo. 
cation of the Divine Vengeance ſuperadded to 
a Common Engagement, paſleth no farther 
than the Perſon of him who ſwears. Since 
we cannot ſay that the Heir put a Slight on 
the Reverence due to the Divine Majeſty, be. 
cauſe it was not he who call'd God to Witneſs: 
And therefore he ſhall be Chargeable only 
with Breach of Truſt. It alters the Matter, 
it the Oath were taken by a whole People: 
It being the Judgment of many, That a People 
whilſt they remain ſuch, are 5 their publick 
Oaths put under perpetual Obligation. Which 
Opinion nevertheleſs ſeems to us not altogether 
Clear and Deciſive. For an Oath and the 
Breach of it affects only the Natural Will, or 
the Will of particular Men, and reacheth the 
Compound Body, or Moral Perſon, only by 


Communication from each Individual. The 


People therefore, as a Mora! Perſon, cannot 
invoke the Wrath of God upon themſelves; 
but this is done by thoſe ſingle Natural per- 
ſons, of whom the Community was made up. 
And . upon the Violation of a Pro- 
miſe or Pact made by Oath in the Name of the 
State, thoſe Perſons only ſhall be guilty of 
＋ who Eorporally ſwore to the Buſineſs, 
if they are now conſenting to the Omiſſion of 
1t; but the reſt ſhall be only branded with the 
Mark of ordinary Perfidiouſneſs. And for this 
Reaſon we ſhould be unwilling to accuſe the 
Spartans of Perjury, in receding, after ſo many 
Ages, from Lycurgus's Inſtitutions : or, the 
Romans, in caſe they had inveſted the Ceſar! 
with the Title of Kings, notwithſtanding the 
Oath which Hrutus, of old, impos d on the 
People to the contrary. Which will appear 
yet more evidently, if we conſider, that this 
Oath conferr'd a Right on no Perſon ; but the 
Deſign of the Romans in it was only to lay 2 
Reſtraint on the Liberty of their Will, that 
they might not think of reſtoring that Form 
of Government which had prov'd ſo Unfor- 
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(2) Vid. Leg. Wiſogeth, I. 2. tir. 4. c. « 


Cb) L. : e. 13. f. 17. 
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tunate to them. By which means they 
might indeed bind themſelves, never to ſet 
np a Monarchy in Rome ; At leaſt, ſo long as 
the publick Safety could be preſerv'd without 
it. For in this Caſe the very Perſons who 
took the Oath, muſt be ſuppos d to be releas d 
from it; becauſe then the Neceſſities of the 
state, which is conceiv'd incapable of ſub- 
ſilting without a ſingle Governor, render the 
Matter or Subject of the Oath Unlawful. But 
their Poſterity, unleſs they repeated the Oath, 
could not be tied by it: as well becauſe their 
Anceſtors had no Authority thus to impoſe 
arbitcarily upon them; as becauſe the Con- 
{ent of Poſterity was wanting, as at preſent 
we ſuppoſe. Nor is it any Argument to the 
contrary to urge, that a Nation is reckon'd 
the ſame, tho' the particular Members who 
compos d it are all chang d. And that therefore 
the Acts of paſsd Generations ſeem juſtly 
enough to be attributed to the preſent. For 
the Acts of former Ages can then only be im- 
puted to the latter, when ſome other Party 
obtain d any Right as the neceſſary Conſe- 
quence of thoſe Acts. But in ſuch things as 
reſult to the whole Body from the Actions of 
particular Members, the Deſcendants in a 
People do not always repreſent the Proge- 
nitors. As tho'a People have been heretofore 
eminent for Martial Glory, yet their lazy and 
degenerate Race can claim no Share in their 
Tnumph, or in their Fame. Yet ſtill the 
Caſe would be quite otherwiſe, if ſuch an 
Oath as we are ſpeaking of hath been ſo- 
lemnly renewed by Poſterity, each particular 
Man engaging for himſelf. But 1n regard 
to theſe publick Obligations, Sopbocles's Ad. 
vice (a) might paſs for a general Rule; 


Let nothing thus be ſworn beyond recall ; 
For Men are frail, and Human Thoughts will 


[ change. 
And tis no trivial Remark that which Joan. 


Labardee makes in his Hiſtory of France (b), 
That the Leagues of Monarchs are more firm 


and ſacred, than thoſe made by Republicks, or 


Popular Governments : Becauſe when one Perſon 
only engageth his Faith, he is firuck with a more 
Rel1grous Concern for the Obſervation of it, than 
n affect each Man in a Multitude, where every 
one conſiders that but a little of the Publick 
Faith, if any at all, comes to his ſhare : By 
which Means all are eaſily induc'd to recede from 
ine common Engagement. 

XVIII. The Two Principal Eyes to which 
Oaths _ be, and commonly are applied, are, 
either to ſtrengthen and confirm a Promiſe by 
ſuch a Solemn AR of Religion; or to open a 
way to the clearing ſome Fact, which is at 
preſent doubtful and cannot be conveniently 
made out any other way. And tis in this 


Senſe we ought to interpret Ariffork's Defi- 


nition of an Oath, when he ſtiles it, an ande. 
monſiravle Afſſertion made with an Appeal to the 
Diviniiy (c); that is, an Aﬀeveration, not 
de monltrated by any Arguments, but credited 
ey on Account of the Piety and Re- 
igion of the Swearer. For when the matter 
may be prov'd by Evident and Convincing 
Reaſons, 'tis not fair or regular to have re- 
courſe to Oaths. On the other hand, when 
Oaths are to decide a Cauſe, no ſearch 1s made 
after other Proofs, Why Oaths are admitted 
only in determining matters of Fact, not mat- 
ters of Law or Right, is very obvious. For 
we cannot {wear whether a Thing be done 
well or ill, but barely whether it were done 
or not done. Which being once known; the 
Court may proceed = the Points of Right 
and Law, by infallible Evidences and Rules. 
As for the Oath which the Judges themſelves 
take, it is not Aﬀertory but Promiſſory; for 
they engage by it, that they will grve Sentence 
in the Caſe before them, as Fuflice and Equity 
ſhall direct. And this Diviſion of Oaths into 
Promiflory and Aſſertory, may comprehead 
them all, with regard to the two Ends or Uſes 
but now mention d. 

XIX. It hath been generally the Cuſtom to 
make uſe of Promiflory Oaths in publick as 
well as in private Cauſes, and perhaps more 
frequently than was neceſſary (1). Concern- - 
ing which, Authors have obſervd, that ſome 
of them are taken to introduce an Obligation, 
and are call'd Promiſſory in Secie others are 
added to confirm ſome Act already in Being. 
Which Diſtinction is not to be underſtood as 
if every Oath were not acceſſory to another 
Obligation ; but becauſe ſome Promiſes in- 
clude an Oath in the Compare of the ſame 
Propoſition; as when one ſays, 7 ſwear to do 
fo or ſo on your account: Whereas many times 
the principal Buſineſs 1s expreſs'd in a different 
Sentence from the Oath which confirms it. 
Now tis rightly obſerv'd by the Expoſitors 
of the Roman Law, and 'tis no more than we 
have already prov'd, That all Oaths are void 
which Men apply to ſtrengthen any Buſineſs 
in it ſelf unlawful or vicious, and which tends 
either to the impairing of the publick Good, 
or to the Prejudice of a Third Perſon, though 
at the ſame time there are ſome ſort of Tranſ- 
actions which are, of themſelyes, in Civil 
Cogniſance, Invalid, and yet are rendred good 
and effectual by the Addition of an Oath. 
The Reaſon of which is, becaule they are not 
de fecti ve in their own Nature, but only capable 
of being Eaſily turn'd to the Harm of the 
Party, who thus by ſwearing to them ſhews 
his bon Conſent and Approbation. For ſince 
any Man may wave a Privilege or Favour not 
delign'd for his Benefit, he who thus refuſeth 
to lay hold on the Invalidity of the Affair, 
and peremptorily proceeds to the confirming it 
by an Oath, is preſum'd to have conſider d 


(a) Antigon. p. 230. Edit. H. Steph, (b)] L. 6. p. 329. Comp» Anton. Matth. de Crimin. tit. de Perjurio, n. 15 
(c) Rbctor, ad Alexand. c. 18. (1) See Mr. La oval a in the Extra den Novelle de la Rep, des Lettre: Juin. 1701+ 


pag. 644. 
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very ſeriouſly whether it make for his In- 
te reſt, or not. ; 

XX. Aſſertory Oaths or ſuch as are applied 
to the Deciſion of Controverſies, not to be 
terminated by other Proofs, are taken either 
by the Party concern'd in the Buſineſs, or by 
a Third Man: Thoſe who ſwear to the Facts 
of others, are term'd Witneſſes (1); whoſe 
Honeſty and Fidelity, unleſs by ſome probable 
Token render'd ſuſpicious, are with Juſtice 
allow'd a very great Weight and Sway; it 
being well ſuppos'd, that no Man of any Re. 
ligion or Goodneſs will expoſe himſelf to the 
Divine Vengeance, for the Affair of another 
Perſon: Vet is it a wiſe Conſtitution in molt 
Civil Governments, not lightly to admit 
Perſons to give Evidence in the Cauſe of 
others, engag'd to them by nearneſs of Birth; 
which 1s ſo ſtrong a Motive to Affection and 
Love: Tt being conſider'd that ſuch Perſons 
might eaſily ſuffer their Paſſion to gain the 
Aſcendent of their Religion (4). Nor was it 
altogether without reaſon, that the Romans 
of old requir'd Witneſſes of Wealth and Sub- 
ſtance, eſpecially in difficult and important 
cauſes. 

XXI. But a Man may likewiſe in his own 
Bufineſs, when tis his Intereſt to do fo, folve 
the Diſpute by Oath, and this either by Agree- 
ment of the Parties, or by order of the Judge 
(5): For when a Controverſy ariſeth con- 
cerning ſome Due demanded by one Man, and 
denied by another, the Claimant may chal. 
lenge the other Party to his Oath, promiſing 
to let fall the Suit, if he ſwears the Thing not 
to be owing which is requir'd (c): And if the 
Perion thus challeng'd be doubtful whether 
he can ſwear clearly and peremptorily to the 
Matter, as ſuppoſe the Debt was transferr'd 
to him from another, then he may return the 
Oath to the Claimant, engaging to pay if he 
hall ſwear it is his Due (2): And this giving 
and returning of the Oath between the Par- 
ties, may be made either in Court, or out of 
Court; yet with this difference, that out of 
Court I am not neceſſarily oblig d to take the 


Oath when ofter'd me, becauſe it implies a 


Contract; by means of which I ſhall, upon 
my refuſing, become a Debtor : But now no 
Perſon, who is not inveſted with an Autho- 
rity over me, can compel me to a Contract or 
Agreement which ſhall be Burthenſome to me. 
Whereas, in Court, when the Oath is ofter'd 
by one Party, the other ſhall not decline it, 
unleſs upon very weighty Reaſons ; but ſhall 
either take it himſelf, or return it to his Ad- 
verſary. That is when the Judge conceives the 
Claim not to be Groundleſs, and yet there is 
no full Evidence of the Matter ready at hand; 
then if one of the Parties thinks fit to refer 
the Buſineſs to the Conſcience of the other, 


the Judge may fairly look on him as Convig. 
who neither dares in this Religious mane. 
to deny the Debt, nor yer, in Return, cha). 
lenge the other to affirm it with the like 80. 
lemnity. For this ſtarting and boggling can 
be attributed to nothing bor to his inwarg 
Conſciouſneſs of the Debt; becauſe if he pre. 
tend to fear that Men ſhould think he ſwtarz 
only on the account of Gain, tis eaſy for him 
to avoid this Suſpicion, by returning the Oath 
to the Claimant. If he is afraid that the other 
will be perjur'd, why doth not he ſwear hin. 
ſelf? Yet Plato in his Laws (4) admits of an 
Oath, only zn ſuch Caſes where, according ;, 
the Judgment of Men, no Advantage can be got 
by forſwearing ; but where any Profit may he 
reap'd from the Perjury, there he orders that 
the Proceſs ſhall be manag d without Oaths, 

XXII. And laſtly, In ſome Cales, when 
other Proofs are not ſufficient ( 3 ), the Judge 
may put the Party to his Cath, though he do 
not deſire it; and this either that he may 
poſſeſs himſelf of ſome Right, or clear himſelf 
from the ſuſpicion of ſome Fact. But here it 
mult be obſerv d, that tis never the Cuſtom to 
offer theſe Oaths, when either Capital Puniſh. 
ment, or any grievous Inconvenience, mult be 
the conſequence of confeſſing the Truth. For, 
beſides, that it looks very hard to bring a Man 
into ſo dangerous a Neceſſity, on the account 
of an uncertain Fact, as that he mult either 
deeply wound his Conſcience, or incur fone 
very conſiderable Damage; little truſt is to be 
given to an Oath thus exacted, the Mind of 
Men being always ready to entertain this 
That God Almighty may again be appeasd, 
whoſe Mercy even the Perjur'd Sinner is not 
forbidden to implore ! Tis a good Remark of 
Libanius (e), He who deſpairs of all other 
Means, and hath but one Remedy left, whichis 
not to be obtain'd otherwiſe than by Lying ; will 
certamly dare to change one Danger for another ; 
knowing the preſent Miſchief which 15 before his 
yes to be unavoidable ; but, as for the Fulwe 
Evil, often flattering himſelf, that he ſhall be 
able, by Worſhip, Sacrifices, Gifts and Oblations, 
to bribe Heaven into a Pardon. But for an ac- 
count of theſe ſeveral kinds of Oaths, the 
Writers on the Civil Law are to be conſulted 
at large (/). 

XXIII. In relation to the Breach of Oaths, 
this Queſtion ſtill remains to be reſol vd, ſince 
it is uſual in Civil Governments to bind Men 
by Oaths to the faithful diſcharge of their te- 
ſpective Truſts and Employments, whether he 
is always to be deem'd guilty of Perjury, who 
hath neglected any one part of his Duty? 
Where the Controverſy is not about thoſe 
Oaths which regard ſome peculiar Act; 48, 
when a Man gives his Evidence, denies a Tr 
forſakes a particular Promiſe, and the like: 


(1) See B. 5. c. 13. 9. (a) Ha. 1. 22. tit. 5. L 3 & 4. D. de teſtibus. 

(c) Vid. Dlodor. Sic. 1. 1. c. 79. (2) Vid. leg. 34. 1.6, 7. & leg. 38. 987. C. 

(3) ii bene fidei contractibus, necuen [etiam] in ceteris cauſis, inopia probationum, per Judicem jurequra 4 Paril. 
":1a ref decidi oporter, GC. Lib. 4. IL. 1. De rebus credits ai urande, Leg. 3 A Ed 1 


rte (f, Ad I. 12. tit. 2 D de Jure: ur. 


(b) L. 12. tit. 2. = 1 2 7 
P. 97. C. cn. F . 
(d) L. 12. p. 987 I, yd 


(e] Declam 3 p. 249 
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vor he who violates theſe, ought, no doubt, 
to be branded as forſworn ) But about ſuch in 
which the party binds himſelf to many Things 
together: 2s when Perſons are admitted to any 
Oftice, to be diſcharg'd by different Perform. 
ances. And here there ſeems to be no reaſon 
why we ſhould {cruple to take the Affirmative 
fide, in caſe the Breach was made againſt 
Knowledge, and with deliberate Wickedneſs. 
Only, chat there are different degrees of Per- 
jury, as well as of other Crimes. For as he is 
reckon'd leſs guilty, who hath tranſgreſs d a 
Law or two, than he who hath at once re- 
nounc'd all Civil Government, or hath com- 
mitted Treaſon againſt his Prince; ſo he who 
hath violated the whole ſum of his Duty, con- 
tracts a more heinous and aggravating Perjury, 
than he who hath broken only a part ( « }. 
Nor ought we to give any heed to thoſe Au- 
thors, who are of opinion, that Perſons in 
theſe Circumſtances, may be abſolv d from the 
Sin of Perjury, by ſubmitting to the Penalty of 
the Law. For unleſs when the Obligation 
was firſt entred upon, it was exprelly left to 
the choice of the Perſon, either to perform 
what he promis'd, or at a certain price to pur- 
chaſe the liberty of doing the contrary (6), 
the puniſhment ſhall by no means render him 
clear from the Crime; as we ſhall make out 
more at large hereafter. Thus he who hath 
ſulter'd a W ipping for Thievery, 1s no leſs a 
Rogue, than if he had never felt the Laſh. 
XXIV. What is uſually canvaſs'd amongſt 
Authors about the diſpenſations, and relaxa- 
tions of Oaths and of Yows, may be wholly 
determin'd by the fixing two Principles or 
Rules. The firſt, that a Perſon, who in re- 
gard both to his Actions and his Poſſeſſions, is 
undet the Government of another, can diſpoſe 
of nothing to his Governor's prejudice ; and if 
any ſuch diſpoſal be made, it ſhall be lawful 
for the Governor ta revoke it. The other is, 
that he who is inveſted with ſuch Authority 
over any Perſon, may, as he ſhall think con- 
venient, retrench and confine any Rights, 


which the Party under his direction hath al- 


ready obtain d; and much more thoſe which 
he ſhall obtain hereafter. Whence it appears, 
| that the Acts of Superiors are not of ſufficient 
force to hinder the performance of an Oath, fo 
far as it was truly obligatory : That is, an 
Oath not defeQive in it felf, and made about a 
Thing which the Juror may difpoſe of at His 
pleaſure, cannot be diſannnll'd by a Superior. 
{1 ) Thus the Roman Senate could not revoke 
the Oath which Regulus made to the Cartha- 
8ans, engaging him to return: Though in- 


deed in this Particular Caſe, there was another 


Reaſon; inaſmuch as Regulus was now in the 
condition of Slavery under his Conquerors, and 
therefore the Romans had loſt all their Power 
and Authority over him. But when the Sub- 
ect of the Oath is any Thing or Action lalling 


under the Direction of the Superior, it ſhall 
then borrow all its force from the Superior's 
conſent, either Tacit or Expreſs ; and he may, 
if it diſpleaſe him, declare it Null and Void. 
Nor 1s there the leaſt danger of Perjury to be 
fear'd, when an Oath 13 thus revers'd. - Since 
the Perſon under Government ovght to have 
preſuppoſed his Governor's approbation as a 
neceſſary Condition. Nor doth the Superior 
fin in thus cancelling what the other hath 
ſworn; becauſe he only exerciſeth his Right 
in hindring the Inferior from acting in pre- 
judice of his Juſt Prerogative. And tis the 
{ame thing as to the nullity of the Oath, whe- 
ther the Superior prohibits all Oats on ſuch 
certain Subjects beforehand, or whether when 
they have been already made, he forbids their 
periormance. Though, in the former Caſe 
the Inferior incurs a very heinous Guilt, in 
thus rafhly preſuming to ſwear againſt the 
Prohibition. The Father, by the euiſb Law, 
Num. XXX. 4, Cc. was allow'd to revoke the 
Sworn Vows of his Daughter, whilſt under his 
Direction; the Husband of his Wife, the Maſter 
of his Servant, it they thought convenient : 
For otherwiſe, the Parties here who were to 
live in obedience, might by ſwearing and 
vowing have rendred the power of their Go- 
vernors wholly r Nay , * 2 
(e) reports, That if any perſon bad entred on 
an Ord os ou of 29.19 . and after- 
war di good Reaſons repented of it, and if it 
did not lead to the prejudice of a third party, the 
reaſon of his retracmmg having been produc'd and 
approv d, he might by one Rabbin, or three other 
Men, be abſolud. Another way there is by 
which the effect of an Inferior's Oath may be 
made depend on the pleaſure of his Superior; 
namely, if the Superior fo conſtitute and or- 
dain, that what the Inferior ſhall ſwear in ſuch 


a particular caſe, ſhall not be valid till it hath 


receiv d his Approbation. And thus in the 
Civil Lau, under the Head of Oaths, (d] it is 
inſerted as a neceſſary Caution, That the Right 
of Superiors it always excepted in the Caſe of 
Swearimg - or, that all Oaths are to be conſtrued 
with a Salvo to that Right. Now it is evident 


in all theſe Inſtances, that the relaxation of 


an Oath can only be made by him who is in- 
veſted with Authority over the Swearer, and 
with ſuch Authority, as implies in it this de- 
gree of Power. And therefore it was of old 
very properly claim d and executed by the Ro- 
man Emperors : As appears from J alt. D. ad 
municipalem; where Antoninus and Ferus diſ- 
penſe with a certain Perſon's Oath, who having 
{worn never to come into the Aſſemblies of 
his Order, was afterwards created Duumuir 
Becauſe a Subje& cannot by any Oath of his, 
with-hold his Service, when requir'd by the 
Commonwealth. And fo Tiberius, in Sue tom (e), 
2 a Roman Knight the power of being 


ivorced from his Lady, whom he had taken 


(a) Yer add Souderſon de Oblig. Turament. rob. 3.1.18. (b) See the Articles of Marriage between Chat ics 


Prince of Wales, and Henrietta, in Gramond, Hi 


France. B. XVI. Artic. 23. (1) See Gree. B. II. c. 13.1 20. n. 1, 2. 


(e) De ritibus Hebræorum, par. 2.C 4. f. 4. (d) das Can. e. 19. Add. tit. 55.4. 2. fewdorum. (e) Fiber, KXXV. 
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in Adultery with his Son-in-Law, though he 
had before {worn never to put her away. The 
Emperor declaring, That the Oath could not be 
fo far extended, as to reach the preſent Caſe, 
where the Wiſe by ſo Infamous a Crime had 
rendred her ſelf unworthy of cohabiting any longer 
with her Husband. Afterwards the Chriſtian 
Emperors very frequently delegatedthe Biſhops 
to preſide and to determine in the Affair of 
2 that if any Scruple ſhould 
happen to ariſe, the opinion of their —_— 
and Goodneſs might ſatisfy the Minds of leſs 
Intelligent Judges. Yet 1t 1s too notorious 
how extravagantly ſome Eccleſiaſticks, and 
eſpecially he who pretends to be the Chief of 
that Order, the Biſhop of Rome, have ſtretch'd 
this Privilege, and what a Flood of Miſchiefs 
hath overſpread the Chriſtian World, from 
its Abuſe. And 1ndeed, fince we are to pro- 
ceed by the Principles of Law in determining 
what kinds of Oaths may be releas d, and for 
what reaſons, I know not why the Clergy 
ſhould aſſume more Authority in this Point, 
than the Men of the other Profeſſion. 

And farther, ſometimes when an Oath can- 
not be made void an the fide of the Swearer, 


the force and efficacy of it may yet be top d by 


the Superior of the party towards whom 
Oath iu directed, and Hees a Right * 
it; either by taking this Right from him, ot 
by for bidding him to make ule of it in receiy. 
ing what the other hath ſworn to pay, Ang 
this may be done either in the way of Puniſh. 
ment, ot on account of the Publick Advanta 
dy virtue of the Superior's Prerogative, Ia 
which Caſe the Swearer is free from all danger 
of Perjury, becauſe he 1s not the occalion of the 
non-performance ; and he is releas d from all 
necellity of fulfilling his Oat& by the Party 
who either in a direct, or in a more eminent 
and extraordinary manner acquir d 2 Right 
Virtue of it (a). To conclude, a Prince, who 
upon juſt Reaſons diſpenſeth with an Oc, 
doth not commit the leaſt Sin, in thus hindri 
an Act which was ſolemnly undertaken with 
the Invocation of the Divine Majeſty, from 
producing its Regular Effect: tho' the Subject 
may ſometimes incur a Guilt, by raſhly uling 
the Name of God to confirm an Act, which he 
ought to have known was prejudicial to the 
Right of his Superior. 


( a ) Comp. Grot. loc. cit. Sect. 20. n. 3. & ad Matth. Chap. V. verſ. 37. 


C HA pP. III. | 
Of the Power of Mankind over Things. 


CH is the Conſtitution of Man, that it 

cannot be preſerved by its own Internal 
Subſtance, but needs continually to take in 
the alliſtance of certain Things from without, 
as well for its nouriſhment and ſupport, as for 
its defence againſt thoſe many Enemies which 
ſeek to ruin and diſſolve its Frame. Again, a 
great part of what the World affords, turns ano- 
ther way to the Service of Mankind, in render- 
ing Life more commodious and more eaſy (a) 
(1) Now with regard to theſe Matters, a multi- 
tude of Buſineſs and Tranſactions 1 betwixt 
Men, and large Occaſion is ad miniſtred to Con- 
troverſies and Strifes : And leſt the Common 
Peace of Mankind ſhould be diſturb'd by ſuch 
Diſputes, as the Law of Nature hath with due 
caution provided, fo the Civil Ordinances of 
moſt Nations are in this reſpe& found moſt 
careful and folicitous. For the full illuſtration 
of which Subject, we ought firſt of all to en- 
quire, by what Right it is that Human Race 
claim the diſpoſal of other Creatures, whether 
Animate or Inanimate; for their Uſe, their 
Conveniency , or their Pleaſure ; as likewiſe 
on what Principle this power is founded, in 
reſpe& both of the Creator, and of the Crea- 


tures themſelyes, which Man not only uſeth, 
— very often perverts, embezils, and de- 
roys. 
it It is therefore beyond diſpute, that Al. 
mighty God, inaſmuch as he is the Maker and 
the Preſerver of all Things, doth likewiſe hold, 
as it were, an Originary and Super- eminent 
Property over all, and they belong ſo ſtriftly 
to Him, as that no one can pretend to the leaſt 
Right in them, without his permiſſion ot con- 
ſent (5). Yet becauſe he himſelf ſtands in 
need of no Foreign Succour, and becauſe it is 
not poſſible for ay beſides to make an 
Addition to his Happineſs; therefore this 
Goodneſs inclin'd him to be bountiful and gra- 
cious to his Creatures, and to give them 
rivilege of uſing each other for their mu 
nefit. But Man eſpecially hath in ſo extra- 
ordinary a manner taſted of the Divine Favour, 
that all other Creatures are by a Common 
Strain of Speech, ſaid to have been at firſt 
made for his Uſe and Service. Though this 
Right of God over all Things is very different 
from the Right of Men to the ſame Poſſeſſions. 
So that the Reaſoning of Diogenes the Cynick(c) 
was falſe and vain, when he thus argued, 


—— 


( a ) Heſiod. Op- & Dier. I. 2. 304. Por Riches are the Soxl of feeble Men. (1) See Gronwins's iſt Note upon C. 


B. II. c. 1. ii. (b) Concerning which dominion or pro of Almighty 


ro? 
God, Phils the Few (lib. de Chervhim) 


p. 97 Ed. Genev. treats at large, and with regard to that Superior Right , call'd the Right which Men hold over 


Things, Uſ»fruZuary only. (e) Apud Diogen. Laert. L 6, .. 37. ubi vid. Menag. 
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Things belong to the Gods ; Wiſe Men are the 
Fiiends of the Gods ; all Things are common 
among ft Friends ; therefore all Things belong to 
Wiſe Men. Yet it 1s too bold and arrogant a 
pretenſion in ſome Authors, whilſt they tell us, 
That ſhould any thing fail of turning to the 
advantage of Mankind, it muſt follow, that 
ſuch a Thing was created in vain; and that 
tis hence apparent, that the whole World is 
the Common Poſſeſſion of Human Race, and 
what they may (if thus taken as a General 
Body.) not unjuſtly term their own. This was 
7 Miſtake; If then, ſays he, (a) Na- 
ture makes nothing wperfeftly, and nothing in 
vain, ſhe muſt, of necelſu, have made all the e 
Things for the ſake of Men. Lucian (b) de- 
livers himſelf to the ſame purpoſe; Fad not 
Men been createa, the conſequence of the Omiſſun 
had been no 7 than this, That all the Grace 
and Beauty of the ref? of the World, had ſhone 
without a Witneſs or Beholder ; and that the 
Gods themſelves had deſpis'd their own Wealth, 
as not worth the enjoying. But certainly the 
great Frame of the Yniverſe might, in all ap- 
pearance, have been more compendiouſlly erect- 
ed and adorn'd, had it been the Intention of 
its Author, to make nothing but what ſhould 
in ſome reſpect or other ſerve the Occaſions 
of Men (1). And it was not ill ſaid of Seneca, 
(c) Nimis nos ſuſpicimus ſi digni nobis videmur 
opter quos tanta moveantur : We are too muc 


taken with the admiration of our own Nature, 


if we fancy our ſelves worthy to have all theſe 
Glorious Works move only on our account. Yet 
let this be as it will, thus much is evident; 
That Man makes his advantage of other Crea- 
tures, by the Grant and Licence of Heaven: 
As we may apprehend from this eaſy Argu- 
ment, That without the uſe of thoſe Things, 
Human Life could not be preſerv'd; for which 
Service, ſome of them do, as it were, freely 
deliver themſelves up into our Hands. Since 
then God Almighty hath conferr'd on Man the 
Priviledge of Life, he is at the ſame time ſup- 
pos'd to have allow'd him the uſe of every 
thing neceſſary for the keeping and maintain- 
ing of that his Gift. (4) The ſame Truth is 
confirm'd by the Authority of the Holy Scrip- 
tures, which expreſly mention God's inveſting 
Man with Power and Dominion, not only 
over Vegetables, but over every Living Thing, 
produced either in the Air, in the Earth, or 
in the Sea (e) (2), Let this Conceſſion hath 
not the force of a Command, but only the 
Allowance or Indulgence of a — * : 
which any Perſon may uſe ſo far as he thinks 
fit, but is not bound to exerciſe it at all times, 
and upon all occaſions. For otherwiſe Man 
would offend againſt the Divine Law, ſhould 
he let any Animal go free, or ſhould he neg- 


bn 


let any opportunity of bringing the ſame 
Creature again under his Subjection; which 
no Man in his Wits will affirm. But till this 
Power of Man over Brute Creatures is of a 
different Nature from that Dominion or Sove- 
reignty which is exereis d over Men: Becauſe 
Brutes are not capable of any Correſpondent 
Obedience, ariſing from the Obligation; and 
becauſe this is a much more abſolute Sway, 
than that with which Men govern each other. 
The Divine Prohibition to the Jews from 
feeding on ſome certain Animals, doth by no 
means retrench or impair the Right of Men 
over Beaſts; the Reaſon of that Injunction 
ſeeming to have been taken from Phylick (3)- 
Mr. Selden (f) reports it, as the Opinion of 
the Ancient Rabbins, That Adam was for- 
bidden to eat any manner of Fleſh, ( God 
having commanded him to feed on the Herbs 
of the Field (4); but that Noah after- 
wards was diſpens'd with 1n this Particular, 
by the Grant in Cen. IX. 3. yet fo as to be 
{till under an Obligation to abſtain from 
Blood, and from any Joint or Limb of any 
Creature taken from it whilſt alive (g). 
The ſame Author adds, 'That the Blood of 
Fiſhes was excepted from the Prohibition; 
nay, that they might eat theſe Creatures alive, 
as Oyſters, c. or ſuch of them as died by 
Chance; neither of which it was lawful 
for them to do, with regard to Terreſtrial 


Animals. 


III. If in the next place, we conſider this 
Power of Mankind, ich 

themſelves, whether Animate or Inanimate, 
which Men uſe, and waſte, and deſtroy, that 
no Injury is hereby offer d to thoſe Creatures, 
may clearly be evinc'd, as well from the Na- 
ture of Man, as from the Grant and Allow. 
ance of God. For it can on no account ſeem 
probable, that a Maker of Infinite Goodneſs, 
and of Infinite Wiſdom, would impoſe ſuch 
a Neceſlity on Man, the Principal of Earthly 
Creatures, or that he ſhould not be able to 
preſerve himſelf without 1njuring others, and 
conſequently without the perpetual Com- 
miſſion of Sin. To which, if we add the ex- 
preſs Licenſe of God, that muſt remove all 
Doubt and Scruple which might otherwiſe 
have riſen, eſpecially about the Slaughter of 
Animals. And if there appear any Cruelty or 
Barbarity in ſuch a Practice, it is ſufficiently 
taken off, by this one Conſideration, That 
their Divine Author hath appointed theſe his 
Creatures to ſuch a Condition, and to ſuch a 
Service in the World; and hath granted to 
Men ſuch an Authority over them, which if 
they exerciſe (whether by the Deputation, or 
only by the Permiflion of God,) they certainly 
do no Injury. Now as for Vegetables, and 


(a ) Politic. I. 1. c. 8. p. 304. C. Ed. Pariſ. (b) Prometh. p. 181. tit 1. Ed. Ant. (1) See the Honourable 


Mr. Beyle's Diſſertation concerning the Final Cauſes of Natural Things, See Arch-Bp. King's Treatiſe de Origine Mali, 
8 2. [. 5. (c) De Ira, I. 2. c. 25. Add. . Sol 


1. c. 16, ab initio. (e) Gen. I. 28, 29. (2) See Pſalm 


„1. I. c. 40. n. 3, 4, . (d) Add. 4rrien. Epifes. 


115. 16. (3) Mr. Barbeyrac's 4th Note upon 


this Seck. (f) De J. N. & G. Sec. Heb. l. 7. c. l. (4) See Gen. I, 29. (f) Add. Denteren- 12, 20 
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other things deſtitute of Senſe, there ſeems with 
regard to them, to be no manner of Difficulty 
in this Point; it being impoſſible to diſcover 
that they ſuffer any hard Treatment, or un- 
jult Hurt, when they are conſum d by Men; 
eſpecially, ſince they muſt neceſſarily periſh, 
and be deſtroy'd, either by Beaſts or by the 
8 Turn of the Year, and the Change of 
the Seaſons; and farther, ſince many of them 
had never been produc'd without Human Pains 
and Endeavours. The Superſtition of the E. 
gyptians in abſtaining from certain Pot-herbs, 
is not of weight enough to give us any ſtop in 
the preſent Determination (4). 

IV. But then, as to living Creatures, which 
are endued with a Senſe of their own Being, 
and cannot leave it without Pain and Trouble, 
the Foint appears in ſome meaſure dubious, 
to many who have conſider'd the Liberty of 
Men againſt Brutes, only on the Principles of 
Reaſon. - For, from God's allowing the firſt 
Man to have Dominion over other Animals, 
it doth not preſently flow as an evident Con- 
fequence, that he was at the ſame time 1n- 
veſted with fo wide Commiſſion, ſo infinite 
2 Licenſe, as that he might ſlay them even 
for unneceſſary Uſes (5): For Man hath Do- 
minion too over Man, and yet cannot in the 
leaſt pretend to any ſuch Licenſe as this againit 
his Fellows. Nor could Men have complain'd, 
that the Divine Goodneſs was ſparing towards 
them, or had made an ill Proviſion for their 
Neceſſities, though they ſhould have been de- 
nied a Power over the Life of Animals; at 
leaſt of ſuch as did not threaten any Hurt or 
Danger to the Life of Men: inaſmuch as the 
Work of thoſe Creatures in cultivating the 
Earth, together with what comes from them 
otherwiſe, as Milk, Eggs, (ſuch as are not Ne- 
cellary for the Propagation of the Species, ) 
Wool, and the like, might have been ſuffici- 
ent to ſuſtain Men in a tolerable way of Liv- 
ing. Nor did God by commanding Men to 
{acrifice them, as a Token of Divine Worſhip, 
confer any Power or Priviledge of turning 
them at pleaſure into Food. For ſuch things 
as are lawful to Mankind only by ſome pecu- 
liar Command of God, may {till remain un- 
law ful, except in that particular Caſe. Hence 
it was that many of the ancient Philoſophers 
utterly diſapprov'd of this Practice. For, why 
ſhould Man on the bare account of ſuperfluous 
Pleaſure, rob an harmleſs Animal of that Life 
which 1t enjoys by the Gift of the ſame Com- 
mon Creator? Eſpecially, fince even the Ex- 
ample of che fierceſt Wild- beaſts, of Lyon 
Wolves, and other De vourers of Fleſh, wil 
do them no Service, if urg'd in their Excuſe. 
For theſe are ſo fram'd by Nature, as not to 


be able to ſupport Life, without feaſting on 
Blood, and to loath and re ject that common 
Proviſion afforded by the Earth. Whereas 
Men are not under the like Caſe of Neceſſity . 
receiving very commodious Nouriſhment from 
other Food, and being oblig'd to prepare Fleſh 
by dreſſing or ſeaſoning it, before they can 
make it agreeable to their Digeſtion. We hear 
indeed of ſome Barbarous Nations, which make 
uſe of no Fleſh or Fiſh but what is raw, and 
ſupport themſelves with that; as Koche for: (e) 
reports of the Coaſts on Davis's Streights. 
But the ſame Author tells us (4) of the In. 
habitants of the Province of Pate in Per 
That they eat no manner of Fleſh; and that 
if deſired but only to taite any, their Anſwer 
Is, They are not Degs. 

Others have obſerv'd, in relation to the pre. 
ſent Enquiry, that whereas thoſe Animals 
which Naturally feed on Fleſh, have their 


Fore-teeth oblong , ſharp, and divided from 


each other, that ſo by cloſing them with a 
deeper ſtroke, they may grind and ſeparate the 
Prey; Man's Teeth are ſhort, join'd one to 
the other, and ſpreading round, after the 
manner of thoſe Animals which live on Herbs 
and Fruits : And that on this account we are 
neceſſitated to make uſe of Knives for dividing 
the Fleſh we eat; whilſt the Creatures which 
eat this as their Natural Food, {ſtand in no 
need of ſuch Aſſiſtances or Inventions : That 
thus we ſee Children by the bare impulſe of 
Nature, loving Fruit beyond all other Pro- 
viſions, and preferring Apples, Cherries, and 
Nuts, to the moſt exquiſite Dainties of Fleſh; 
becauſe in them Nature 1s not 33 
nor their Appetites debauch d by ill Cuſtoms 
of Eating (ec). It is farther evident, that the 
fie rceneſs and cruelty of Men, l 
firſt excited, encourag'd and harden'd by the 
Slaughters of Beaſts, afterwards broke out 
againſt their own Kind; and thoſe who had 
taken a delight in deſtroying the Harmleſs 
Race of Dumb Creatures, made it their next 
ſtep to murther weak and defenceleſs Men. 
(f) Diogenes Laeriius in his Life of Pythagoras 
(0 reports that Philoſopher to have forbid 
ihe killing of Animals, 485 Hamoy ιαj,r koarmoy 


Joxie, As enjoying the ſame Common Right of 


Life and Soul with our ſelves. This indeed (as 
the Hiſtorian goes on, ] wes his Pretznce : But 
the true reaſon of his commanding his Followers 
to abſtain from all Living Creatures, was, that 
he might exerciſe and train Men up in a more ca 
method of Food, by means of which 2 might al- 


Ways have ready at hand a large proviſion of Meat, 


3 no Fire to dreſs it; and as much Drink 
as they had plain Water. For this way of Sue. 
nance he thought moſt proper to produce Health of 


1 


— 


14) Vid. Diedor. Sic. Il. c. 9. (b) Add. Cr. ad Gen. 9. 3. Selden de J. N. & G. Sec. Heb. I. 7. c. 1. 


(c) Deſcript. Anzillar. Par. 1. c. 18. 


Par. 2. c. 11. 


(e) Vid. Anton. le Grand Inſtit. Philoſ. Carteſ. Par. 6. Art. 3. | 33 3 
(f) See Pythagoras Speech in Ovid's Metam. 15. Fab. 2 v. 75, Cc. Gror. ad C 46. 34. Flate lm ct Nl 


2) Lib. 5. Seck 13. 
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Hody, and Quickneſs of Mind (a). Porphyry 
(b) is very prolix in attempting to ſhew, that 
ab{tinence from Fleſh is in the higheſt manner 
the Duty of Philoſophers, who place all their 
Happineſs in God, and in the Imitation of the 
Divine Nature. Amongſt a great number of 
Arguments, the Subſtance of which hath been 
ſor the molt part already deliver'd , he endea- 
vours to demonltrate, That all Souls endued 
with Senſe and Memory, are likewiſe partakers 
of Reaſon; and that fince we may diſcover thu 

much in other Animals, we ought to exten 

our Juſtice to them, which conſiſts principally 
in offering no hurt without due Cauſe: An 

that we have a convincing Evidence of the 
Reaſon of Brutes, in their being capable of 
Madneſs and Diſtraction. To this time, the 
Lenjans in Cambay , believing the Souls of 
Men to remove, at Death, into the Bodies of 
Bealts, never harm any Living Creature, nor 
dare to turn them into Food : Nay, they have 
Hoſpitals e rected on purpoſe, for the reception 
of diſeaſed and maimed Birds (c). Phil. Bal- 
d.cus in his deſcription of the Ifland Cezlorn (d), 


reports, That the Bramines, even when converted 
to Chriſtzanity, keep their old Method of living ; 
and that if they be encounter d with that Text of 
Scripture, To the Clean all things are clean; 
they reply in another, that, The Kingdom ot 
God is not in Meat and Drink: hat they babe 
been ever accuſtom d to their light and eaſy Diet, 
and find themſelves very well upon it. Thus the 
whole Nation of the Apallhitæ, of old, never 
taſted Fleſh or Fiſh, til they learnt this Cuſtom 
from the Zaropeans (e). 
V. But, though in theſe Arguments and 
Authorities ſo much ought juſtly to be com- 
mended, as makes for the Encouragement of 
Temperance and Frugality, and for the hinder- 
ing the Finer Spirits from being obſtructed, 
and as it were mir'd up with too groſs Feeding; 
yet, that the killing and the eating of Animate 
Creatures 1s really not Sinful, may be ſuffict- 
ently made out on the bare ſtrength of Reaſon : 
And the main Evidence ſeems to be this, That 
no mutual Right or Obligation paſſeth between 
Men and Brutes, nor ought to paſs by the Di- 
rection of Nature (1). For we neither find 


— 


—— 


(a) Though Lucian (in ſomnio ſeu Gallo) p. 174. tit. 2. bringing him in under the Shape of a Cock, makes him 
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give this Reaton of his Opinion: I conſider, ſays he, that if the Preceprs I ſet on foot were common, and ſuch as 
many had deliver'd before, I ſhould not be able to prevail with the World, to look upon me as any extraordinary 
perſon; but the more ſtrange and unuſual the Doctrine ſhould be which I offer d, the more new and ſurprizing 
| ſhould appear, and gain the more Admiration. Add. Jo. Scheffer. de Phileſoph. Ital. c. 14. 

Pluterch in Grill, Man, with a craving Appetite, drawing all things to himſelf, trying all things, caſting all 
things, as being ſtill ignorant of his own Nature, of what is agreeable to it, is the only Creature in the World 
that lives in general upon every thing which comes to his hands. Fir#, He uſerh Fleſh, without the Excuſe of 
Want or Neceſſity, when he — $ at any time gather other Food from the Seeds and Plants, with an inexhauſtible 
and never failing Score. Bur through Luxury and Diſdain of his proper and neceſſary Proviſion, he follows 
ſtrange and polluted Diet, in the Slaughter of Beaſts, exceeding the moſt Savage Creatures in Fierceneſs and Cru- 
elry : For Blood, and Slaughter, and Fleſh are the proper Suſtenance of the Kite, the Wolf, and the Dragon, as 
Fiſh and Spoon-meat are of Men. The ſame Author in his Second Oration about the eating of Fleſh, among many 
other things, offers what follows: Ar firſt they fed, perhaps, on ſome wild or hurtful Animal; then on Birds 
and Fiſh ; till their Apperite thus taught and accuſtom'd, proceeded to the Ox that labours in our Service; to 
the Sheep that cloaths and adorns us; to the watchful Cock that guards our Houſe. Hence, by degrees, add- 
ing Strength and Force to their inſatiable Deſires, they broke out into the Murther of their Brethren, and the 
Miſeries of Blood and War. 

Aratus Phenom. 
The faithful Ox, accuſtom'd to the Plough, 
Defil'd the Table, 


Add. Plin. I. y. c. 45. & Fal. Max. I. 8. c. 1. inter damnatos, n. 8. - 
| 2 Ig cap. 9. -£lian, V. H. lib. 5. cap. 14. Dio Chry ſaſt. Orat. 64. pag. 592. Edit. Morel. Cicers 
ac Nat, Decor, lib. 2. 

Nacol. Damaſcenus reports of the Phrygians, That it was a Capital Crime amongſt them to kill a labouring Ox, 
or tc ſteal any Inſtrument of Agriculture. So 4loys Cadamuſt in His Voyages, C. 57. 60. tells us, That the People of 
the Kingdom of Calecut ſhew the like ſacred Veneration ro Oxen. And the Nemadet, as Diodor. Sic. relates, lib. 3. 
cap. 32. 75 165. Ed. Rhodom. gave the Bull and the Cow, as likewiſe the Ram and the Ewe, the Name of Parents, 
2s affording the daily Support of Life. Strabo 1. 15. p. 490. obſerves of the Brachmant, that they eat the Fleſh of 
thoſe Creatures only, which do not aſſiſt Mankind in their Works. Farexius, Deſcript. Japon. c. 23. reports much 
the ſame of the * of who are ſaid likewiſe to profeſs an Averſion to Blood, and no leſs to Milk, which they 
take to be nothing elſe but white Blood. : 

We may here likewiſe by the way, remark, what is urg'd in Plutarch's Sympoſiac. I. 4. c. 4. to prove that Fiſk 
are the moſt proper Dier. For, ſays A as to the Creatures which live with us upon the Earth, ſuppoſing them to 
have no other Common Rights with Mankind, yet at leaſt they receive the ſame Nouriſhment, they breach, and 
walh, and drink as we do; and when we kill them, their pireous Cries make us bluſh for our Cruelty : Beſides 
that the greateſt part of them are made familiar to us, by dwelling and feeding ſo near. Whereas on the contrary, 
the Race of Sea-Animals is utterly ſtrange to us, is born, and bred, and lives as twere in another World; nor 
are we reſtrain'd from killing thoſe Creatures by their Cry, by their Aſpect, or by any Service that they can do 
us. For they can indeed be no way uſeful in our Buſineſs, not being able fo much as to live in our Element. 
Our Earth is a kind of Hell to them; they die almoſt as ſoon as they touch ir. On the other fide, the Pythage- 
"cans, were more averſe to eating Fiſh than any other Animals; the Grounds of which Opinion are examin'd at 
large by the ſame Author, Sympoſ. 1. 8. c. 8. & likewiſe Xiphilin reports, That the Caledonian never taſted Fiſh; 
_ nay, though they had them in great plenty, Epir. Dion. in Sever. One of the Reaſons there given is this, That 

other Animals deſerve their Death at our hands, by ſome way or other doing us Miſchief ; whereas the Fiſh 
neither hurt us, nor are able to hurt us. That amongſt other Animals, ſome ought Neceſſarily to be kill d, left 
by multiplying too faſt, they ſhould rob Men of their Suſtenance, as Cunnies and Hens. Whereas ( again) the 
iſh, being born, as it were, in another World, give us no Occaſion to hurt them : But we are fer againſt them 
only becauſe our extravagant Greedineſs and Luxury is ſupplied by their Deſtruction. (b) Lib. 4. 
VU amonns. (e) Add. Abrah. Roger. de Bramin. par. I. c. 1. G 18. (d) C. 47. (e) Rechefert deſcripr. 


Aut har. par: x. c. 8, (1) Cicero de Finib, bonernm & maloram, I. 3. c. 20. & 4e Legib, 1.1. 6.8. 


that 
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that the Law of Nature by Virtue of its ab- 
ſolute Authority, commands us to maintain 
Friendſhip and Society with Brutes; nor are 
they capable of ſuſtaining any Obligation to- 
wards Men ariſing from Covenant. From 
which Defe& of all Common Right, there 
follows, as it were, a State of War, betwixt 
thoſe, who both are able to hurt each other, 
and are upon very probable Grounds ſuppos d 
to be willing. And 1a this State each Party 
hath Liberty todo to the other, with whom 
he thus engag'd in Hoſtility, whatſoever he 
thinks conducive to his own Intereſt and Con- 
venience. Yet ſuch a ſtate of War, in which 
Men ſtand towards Brutes is very different 
from that which ſometimes ariſeth from Men's 
Claſhing amongſt themſelves : Inaſmuch that 
the Latter 13 neither univerſal, nor perpetual, 
nor extends it ſelf promiſcuouſly to all man- 
ner of Licenſe . each other. As for the 
Fiercer Animals, they give evident Proofs of 
their being plac'd in this Hoſtile State, whilſt 
upon every 1 and Opportunity they 
are ready to exerciſe their Violence again 

Men; and he that would have us ſpare theſe, 
doth at the ſame time require us to put them 
under fiercer Circumſtances, and a more ſecure 
Condition than our ſelves. And then the more 
mild and gentle Creatures do not offer them- 
ſelves to the Service of Men, by Virtue of any 
Obligation, but as they are either bribed by 
Food, or conltrain'd by Force; upon Removal 
of which Inducements, they will return to 
their Natural Liberty, and ſome of them will 
be ſo hatdy as to aſſault and encounter Man. 


Again, others increaſe fo prodigiouſly, that tis 


neceſſaty for us to retrench their Number, leſt 
we ſhould be our ſelves reduc'd to a narrow 
and inconvenient Dwelling (a}. Tis to no 
purpoſe denied by ſome, that the Lawfulneſs 
of hurting and of eating Brute Creatures, may 
be inferr d from this Defe& of common Right 
between them and Men: Hecagſe (ſay theſe 
Authors) 7hough no [njury be done to the Brutes, 
yet we injure the Creator of them, (unleſs we 
are ſure of his Conſent ) as likewiſe their Owners 
„ Proprietors. But this Objection is vain and 
idle: For that very Confideration, that the 
Divine Creator hath not eſtabliſh'd a Right 
common to Men with Brutes, is a ſufficient 
Evidence that He ſuſtains no Injury, when 
they are hurt by Men; becauſe he himſelf was 
pleas'd to ordain this State and Condition be- 
tween the former and the latter. And, as to 


the other part of the Objection, tis a different 
Queſtion, Whether Man can do any Injury 
to a Brute? and whether by the Intervention 
or Occaſion of a Brute, he may 1njure another 
Man? The firſt is only denied by what we are 
now aſſerting, and not the ſecond : nor will it 
be impertinent to the Argument in hand, to 
add this farther Remark, That fince the Tame 
and Harmleſs Beaſts would be otherwiſe ex. 
pos'd an eaſy Prey to the Violence and to the 
Hunger of the Wild and Ravenous, their Con. 
dition is rather better'd than impair d by that 
high degree of Power, which Men exerciſe 
over them; which in affording them a conſtant 
Proviſion of Food, doth, as 1t were, pay them 
the price of their Life, and likewiſe protect 
them againſt the Aſſaults of their Savage En. 
emies (1). Now, what hath been here ſuppos'd, 
That there is no Common Right uniting and 
equally affecting Men and Brutes, others have 
long fince demonſtrated (2). Which too is 
the Reaſon, (as we may here add by the way, 
why Property obtains its Force and Effect only 
againſt other Men, and not in like manner 
againſt Brutes ; inaimuch as they, when they 
devour what we poſſeſs , cannot be ſaid to do 
us an Injury. Thus God, in the Language of 
Scripture, (6) Feeds the Birds, even when 
they conſume the Corn produc'd by our 
Toil and Labour. Yet the Owner of Bealts 
may ſometimes do us Injury or Damage, when 
they break in and deſtroy our Harveſt; for 
not keeping them with a ſtricter care. In one 
reſpe& indeed, and in a very wide ſenſe, the 
Beaſts themſelves may be ſaid to have the ſame 
Right with us; when, by the ſame Right (as 
it were) by which they invade our Poſſeſſions, 
by the ſame we drive them from thence. 
VII. Yet that the Abuſe of this Power, and 
eſpeci ſuch as is attended with fooliſh 
Cruelty and Barbarity, deſerves to come under 
cenſure is beyond diſpute. For, as it is the 
Intereſt of particular States, that no Perſon 
ſquander away, or waſte and ſpoil his Poſſeſſi- 
ons; ſo it turns to the prejudice of the Uni- 
verſal Society of Mankind, and to the Diſ- 
honour of G O D, the Giver of ſo great Gifts, 
to conſume them idlely and — without 
promoting any Benefit or Advantage of Life. 
Thus G O D was pleas d eſpecially to command 
the eus, To allow their Cattle a Reſt from 
all Work, on the Seventh-Day (c). Plutarch 
(4) tells us, The Athenians inflied a Penaliy 
on a certain Perſon who had ſtrip'd a Ram of bis 


— 


( a ) See Exod. XXIII. 29. Deut. VII, 22. Add. Gaſſend. Syntagm. Epicuri, par. 3. c. 2, & 7. 


(1) See Mr. Le Clert's Phyſicks, B. IV. c. 12. f 5. See Arch-Biſhop King de Origine Mali, c. 4.1. 5: 
(2) See B. II. c. 3. ſ. 2. & Gror, B. I. c. 1. . 11. 


(b) Marth. VI. 26. 


( c ) Exod. XX. 10. 23. 12, Deuteron, V. 14. 25, 4. 1 Corinth, IX. 9. Numb, XXII. 28. 32, Prov. XII. 10. Comp. 
Dent. XX. 19. Rom. VIII. 19, &:, 


(d) Orar. t. de Uſu Carn 


Skin 


—_—_— 
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Skin whilſt alive. And the Followers of Py. tleneſs and Mercy towards Beaſts, the Intro- 
thazoras, as Porphyry (a] obſerves, made Gen- duction to Love and Pity towards Men. (1). 


(2) L. 3. g. 20. p. 125. Ed. Cant ab. de Alſtinentia. Nor was the Advice of the Chineſe Philoſopher, Mentis, al- 
together amiſs , That the King ſbould give no Perſons leave to nſe Nets with ſmall Maſbes ; that by this means the great er 
Eb only ſhould be taten, and the leſſer haue power to eſcape ; which ſufficiently growing up in the following Years, would 
afford a N at all times, and for all Perſons, As likewiſe, that none ſhould be allow'd to kill Hens, Porkers, or other 

bets 


Animals , 
li hence it became a Cuſtom amongſt 


re they were come to their full growth ; that they might the more eaſily give a full and conſtant Proviſion of Fleſh. 
the Chineſe, never to kill any Living Creatures, till they had attain'd that pitch and ma- 


turity, which Nature had aſſgned them. Comp. Deut. XXII. 6, 7. agreeable to which is that of Phocylides, 


The Neſts whole Family you muſt not ſeize, 
But leave the Dam a future Brood to raiſe. 


The Action of Alexander Severus (recorded by Lampridius) is likewiſe worthy to be mention d on this occaſion. 
When the People of Rome, complain d to him of a great Dearth and Scarcity, he ask d them, by a Publick Officer, 


what kind of 


eat was dear; and finding by the Common Cry that Beef and Pork were the Subje& of the Com- 


plaint, he did not low'r the Price, but order'd that none ſhould kill a Cow, or Heifer, a Sow, or Sucking Pig : and 
by this means within a Year, or leſs than two Years, there was ſuch Plenty of both Sorts, that from Eight-pence 


the Pound, they came to Three-pence. 


(1) See Mr. Le Clerk's Comment upon Geneſ. IX. 4. 


rr 


/ 
HAT this Power of Mankind over 
Things ever began to take effect in rela- 

tion to other Men; (for no Human Property 
ought to be oppos d to the Tranſcendent Right 
of GO D;) (a) (1) or, that this Indefinite 
Right was converted into Domzmzon, by virtue 
of which ſuch or ſuch a Thing belongs to one 
Perſon, and to none elſe, is ali owing to ano- 
ther Principle: (2) Of which, before we pro- 
ceed to treat, it ſeems neceſſary to premiſe, 
that Property and Communion are Moral Quali- 
ties, which do not affect the Things them- 
ſelves, as totheir intrinſick Nature, but only 
produce a Moral Effect with regard to other 
perſons : and that theſe Qualities, as all others 
of the ſame Kind, derive their Birth from Im- 
polition. And therefore 'tis an idle Queſtion, 
Whether the Property of Things ariſe from 
Nature or from Inſtitution? Since we have 
plain evidence that it proceeds from the Im 
ſition of Men; and that the Natural Subſtance 
of Things ſuffers no alteration, whether Pro- 
perty be added to them, or taken from them. 
IL In the next place we ought with due ac- 
Curacy to weigh and examine what Communion 
1s, and what Property or Dominion. The Term 
Communion is taken either negatively or poſi- 
uvely. In the former manner Things are ſaid 
to be Common, as confider'd before any Hu- 
man Act or Agreement had declared them to 
belong to one rather than to another. In the 
lame ſenſe, Things thus conſider d, are ſaid to 
be No Hays, rather negatively than privative- 
ly, ze. that they are not yet allign d to any par- 
Ucular perſon, not that they are incapable of be- 
ing lo aſſign d. They are likewiſe term'd res in 
medio quibuſuis expoſite, Things that lie free for 
any Taker, But in the poſitive Signification of 
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IV. 


Of the Origin ꝙᷓ Dominion or Property. 


the Word, Common Things differ from Appro- 
riated only in this reſpect, That the latter be- 
he to one perſon only, the former to many 
mos Ag together, though in the very ſame 
manner. To proceed, Property or Dominion, is 
a Right by which the very Subſtance, as it were of 
a Thing, ſo belongs to one Perſon, that it doth not, 
in whole, belong, after the ſame manner, 10 any 
other. For we take Dominion and Property to 
be the very ſame. Though ſome affirm the 
Right as ſeparated from the Uſe and Profit to be 
Property, and as Join'd with the Uſe and Profit 
to be Dominion; which nevertheleſs is a dif-. 
ference that doth not perpetually hold. Some 
again are over-nice , whilſt by Property they 
underſtand the Thing it ſelf under that Quality 
by which it belongs to me, and to none be- 
ſides; and by Dominion a Right to diſpoſe of 
the ſaid Thing as I pleaſe, which flows from 
Property in the manner of an Effect; ſo that the 
Dominion {hall be lodg'd in the Perſon, but the 
Property ſhall ſeem rather to inhere in the 
Thing (b). In which Diſtinction it is fall 
ſuppos d, that Dominion is as it were the Effect 
of Property ; whereas if a Man thinks it at all 
neceflary thus to divide them, the reverſe of 
this is rather true. For the Ag, ſtrictly 
ſpeaking, inheres in the Perſon, from which 
the Things themſelves derive ſome kind of 
Extrinſical Denomination, And this appears 
ſufficiently evident from hence; that the 
Right dying with the Perſon, the Things ceaſe 
to be appropriated, without any change in 
their 3 or in other Natural Qualities 
and Affections. 
Now the force of Property is ſuch, that we 
may at our pleaſure diſpoſe of the Things 
which we hold by this Right, and may keep 


(a) Vid. . Phæniſſ. “ 558, &c. Add Levit. 25. 23, 


ad Note upon this Sect. 


— 


(i) Sec Pſalm XXIV. 1. (2) See Mr. Barbeyrac's 


(b) Vid. Ziegler ad Cret. I. 2. c. 2, . f : 
; O o any 
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any other Perſon from the uſe of them; unleſs 
he hath obtain'd from us, by Covenant, a par- 
ticular Right to this purpoſe : and that there- 
fore whillt they continue ours, they cannot 
after the ſame manner, and in whole, be ano- 
thers. I ſay, after ibe ſame manner; for, 
neither as there is no reaſon to the contrary, 
ſo Cuſtom informs us, that the ſame Thing 
may belong to ſeveral Perſons at once, accord- 
ing to their different ways of holding or own- 
ing it. Thus the Commonwealth, the Land- 
lord and the Tenant, by Copy or Leaſe, may 
be ſaid each of them to have the Property of 
the ſame piece of Ground; the firſt an Eminent 
Property (1); the ſecond a Direct (2); and 
the laſt an C/efu/ (3). It was added likewile, 
in whole (4); for many Perſons may even in 
the ſame way, hold the ſame thing, yet not in 
whole, but each according to his determinate 
ſhare. As 1s the Caſe in thoſe Goods which 
are, without diviſion, poſſeſs d by many to- 
gether, who all happen to have the ſame kind 
of Property with regard to the ſame thing, 
Sometimes we conceive Property to be di- 
vided into ſeveral parts; or, (if any one likes 
this Expreſſion better) to admit of ſeveral De- 
grees. For thus tis frequently diſtinguiſh d 


into Plenary and Diminutrue. The former is 


either join'd with what they call Eminent 
Property, in which manner Civil States, or 
the Heads and Governors of them poſſeſs their 
Goods; or elſe dis join'd from it, and term'd 
Vugar; by which a private Man enjoys a full 
Power of diſpoſing of his Goods, except ſo far 
that the Uſe of them be not under the Direction 
of the Municipal Laws. Diminution of Property 
may be made ſeveral ways, as that the bare 
Exerciſe or Adminiſtration of it ſhall be re- 
{train'd ; or that the Profit and Advantage of 
it ſhall be leſſen d: Or laſtly, that ſome what 
ſhall be cut off from the very Property it ſelf. 
The firlt happens, when by Covenant, or by 
Teſtament, or by the Command and Authority 
of Law, on account either of the Condition of 
the Perſons, or of the Quality of the Things, 
or for ſome other Juſt Cauſes, the Alienation 
of Poſſeſſions is either prohibited, or confin'd 
within certain Limits, yet ſo as that no Right 
to the ſaid Poſſeſſions, is hereby deriv'd upon 
others (a). The Advantage of Property is 
leſſen d, if either the full Uſe and Enjoyment 
of my Goods is in the Hands of another, with- 
out Loan or Hire; or otherwiſe if I am bound 
ro allow another ſome particular Uſe of them, 
by way of Service. Laſtly, the Property it 


— — — 


ſelf is then retrench d, when we grant to an. 
other, beſides the full Right of uſing and en- 
joying what is ours, a Right like wiſe of alie. 
nating it after a certain manner; and ſuch + 
right too as is in ſome ſort perpetual. In which 
Caſe, he who retains the Property, tho' thus 
abridg'd and holds a ſuperior Power over the 
Poſſeſſion, is ſaid to have a Direcf Property; 
and he who, together with the Right of u 
and enjoying, partakes likewiſe of the pro- 
perty in the manner before deſcrib'd, is ſaid 
to have an Uſeful Property in the Poſſeſſion 
thus granted to him (5). Where we may oh. 
ſerve, by the way, what Limitation ought 
to be added to that common Rule with the 
Lawyers, AI bat 1s already a Man's own, can't 
become more his own (5). Whence they con- 
clude, that (6) no Pawn, no Charge, no Bar. 
gain of Buying, or of letting to Hire can poſſi. 
bly ſtand, when made to him who 1s already 
the Proprietor of the thing thus diſpos'd of. 
As likewiſe if a Teſtator happens to bequeath 
to the Legatee what was his own before, the 
Act is void and fruitleſs (7). And ſo too, 
that no one (8) can, to any purpoſe, ſtipulate 
or bargain for a thing that will be his own 
without any ſuch Conditions; with other the 
like Cafes. All which are true, unleſs it 6 
happen, that a Diminutive Property ſhould, by 
any of theſe means, be advanc'd to a greater 
degree of Plenitude (c). 

_ Farther, fince the ſame Thing may be poſ. 
ſeſs'd either in whole by one, or elſe by ma. 
ny, without falling under a Diviſion; fo that 
each Perſon according to his Determinate 
Share, ſhall have an equal Right in it; hence 
it comes to paſs that things are, in this reſpett, 
diſtinguiſh'd into Proper and Common, as the 
Word Common is taken in its latter Significa- 
tion; implying that the ſame thing is by the 
ſame kind of Dominion held by ſeveral Men, 
without being divided, or parcell'd out amongſt 
them. N ** Communion differs from = 
perty, ſtrictly ſo called, only with regard to 
the Subject in which it 3 and 
lodg'd, a proper or appropriated thing belong- 
ing to one Perſon alone, a common thing to 
ſeveral, but not with regard to the manner or 
the vertue of the Dominion; for many Perſons 
have the ſame Right over a common thing, 43 
a ſingle Perſon hath over a proper thing; and 


as the Propriety of a thing appertaining to 


One only, excludes all others from an eq 
Right in the ſame thing, ſo a common thing 
excludes all others but thoſe to whom it 15 


(i) See B. VIII. c. 5. .. 7. (2) Which Property is explain'd in this Se&. 
rem in ſolidum poſſidere non poſſunt, D. I. 4. tit. 2. De acquirenda vel admittenda poſſeſſiane, leg. 3. 1 


(a) Add Theophraſtus's Will in Diog. Laert. I. 5. ſ. 51. 


—_— 


(3) See c.8. ſ.3. (4) Plures canacm 


5 
(b) Comp. Struvi. Synragm. Exerc. XI. 55, Cc. Seneca 


de Genefictis, I. 7. c. 12. It's no Argument that a thing is not your own becauſe you cannot ſell or ſpend it, be- 


cauſe you cannot change it for better or for worſe. 
your own under certain Terms and Conditions. 

poreft, Inſtit. I. 2. tit. 20. de Legatis, ſ. 10. (6) 
{ocatio rei ſue conſiſtere poteſt, D. 1. 
nutile eſt legatum, Inſtit. I. 2. tit. 20. C. 10. 
rulat ur, Inſt. J. 3. tit. 20+ De inutilib. Stipulat. ſ. 22. 


For that likewiſe may be truly call'd your own which is 
(s) Nuo proprium eſt ipſius | Legatarii J amplius ej us fer: non 
6) Neque pignus, neque depoſitum, neque precarium, neque emptio, nee 
50. tit. 17. De diverſ. Reg. Juris, I. 45. (7) Sed fi quis rem Legatarii ei legaverit, 
(8) Nemo rem ſuam fururam, in eum caſum, quo ſua ſit, utiliter Ki 
(e) As Lucifivs, in the Aurhologia, 1. 2. jeſts ſmartly on 


the Old Mifer Hermocrates, in feigning that he had ſer dawn himſelf in his Will as Heir to his own Goods. 


ſaid 


„ 


* 


1 - 
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ſaid to be common. Now ſince neither of theſe 


ners hath a Right extending it ſelf to 
22 Thing, but only to a part of it, 
tho ſuppos d to remain undivided it is mani- 
feſt that no one Perſon can, by his own Right, 
diſpoſe of the thing entirely, but only according 
to his fixt Proportion: and that if any Reſo- 
jution is to be taken, any Bargain to be made 


about the whole, the Conſent and Act of each 


Commoner is neceſſarily required. Ziegler (a), 
Felden (b), and Backer (c), in their Obſerya- 
tions on Crotius, have all confounded Negative 
Communion with Poſitive : on account of 
which Miſtake, many Arguments have been 
thrown away to no purpoſe, in diſcuſſing this 
point; as will _ hereafter. What Seneca 
hath deliver'd about the ſeveral kinds of Com- 
munion, may not be 1mpertinent to our pre. 
ſent Subject (4). I hold all things, ſays he, 
in common with a Friend, not as L do with a 
Sharer, Jo that one part la be mine, and 
ancther part his; but as Children are common 10 
their Father and Mother, who, ſuppoſing the 
Children to be tuo, are not ſaid to have each one, 
but each both. The Knight's Seats belong to all 
that Order, yet in them, by taking Poſſeſſion of a 
place, I appropriate it to my ſelf. And if re- 
/ien this place to another Perſon, though he had 
an equal Right to it, yet it ſeems to be my Gift. 
Some things belong to ſome Men under a certain 
Condition. Thus, again, I bave a place in the 
Knight's Seats, not to ſell, not to let out, not to 
make my Home, but barely to fit in whil? I am 
a Hecrator. It will be no Falſity then, if 7 
ſhould ſay, I have a place in the Knight's Seats ; 
to be full when 7 come into 
the Theatre, I both have a place there by Right, 
becauſe I am allow'd ta uſe them ; and 7 have 
not a place, becauſe it is alreaay poſſeſs'd by 
thoſe who had a common Right 70 it with my 
of 5 
4 III. From what hath been offer d, tis Evi- 
dent that as well poſitive Communion, as Pro- 
priety, doth imply the Excluſion of others from 
the Thing thus ſaid to be either common or 
Proper, and conſequently doth preſuppoſe more 
Perſons in the World than one. As then, 
if there were but a fingle Man upon Earth, it 
could by no means be ſaid, that things were 
appropriated to him: ſo thoſe things, from 
the uſe of which no Perſon is excluded, or 


which belong no more to any one, than to 


another, are to be ſtiled common, in the former, 
not 1n the latter ſenſe of the Word. And 
thus it appears in what reſpe& we may attri- 
bute the Dominion of things to Adam, whilſt 
he yet ſtood alone in the World. Namely, 
although by reaſon of the vaſt Extent of the 


Earth, and his ſmall Occafions, he needed to 
apply to his Service but a very inconſiderable 
Portion of things; yet ſuppoſing him to have 
had Inclination, and likewiſe Ability and Con- 
venience, to turn all that God had given him to 
his own uſe, there was no Right of others to 
gn or hinder him. Therefore the Right 
of Adam over things, was of a different kind 
from that Dominion which is now ſettled a- 
mongſt Men: We may call it an indefinite Do- 
minion, not formally poſſeſs'd, but abſolute] 

allow'd ; not Actual, but Potential (1). It had 
indeed the ſame Effet which Dominion now 
obtains ; that is, the uſing things at pleaſure; 


yet was it not Dominion, ſtrictly ſpeaking, by 


reaſon that there was no other Perſon againſt 
whom this Effect might prevail; but 'twas 
capable of 47 into Dominion, when the 


Number of Mankind ſhould afterwards in- 


creaſe. And thus on the whole, whilſt Aaam 
was the only Man, things in reſpe& of him 
were neither proper nor common. For Com- 
munity ſuppoſeth a Partner in the Poſſeſſion; 
and Propriety denotes an Excluſion of the 
Right of others to the thing enjoy'd: fo that 
neither of them can be underſtood, till the 
World was furmiſh'd with more than one In- 
habitant. 

IV. But farther, it ought no leſs carefully to 
be obferv'd, that the Grant of Almighty God, 
by which he gave Mankind the uſe of Earthly 
Proviſions, was not the immediate Cauſe of 
Dominion, as this is directed towards other 
Men, and with relation to them takes Effect: 
(which 1s evident likewiſe from hence, that 
even Brutes, by the Divine Permiſſion, uſe 
and conſume the Fruits of the Earth, and yet 
they are certainly incapable of Dominion :) 
But that Dominion neceſſarily preſuppoſeth 
ſome Human Act, and ſome Covenant either 
Tacit or Expreſs. GOD indeed authoriz d 
Mankind to apply to their Service and Con- 
venience the Earth, with the Product of it, 
and the Living Creatures upon it; or, he gave 
Man an indefinite Right to all theſe Poſſeſſions 
But ſtill it was left to their own Choice and 
Diſpoſal what Manner, what Degree, what 
Extent they would fix to this Power : That 1s, 
whether they would circumſcribe it with cer- 
tain Bounds, or leave it unconfin d; as like. 
wiſe whether they would allow each Perſon 
a Right to all things, or only to one and the 
ſame determinate part of things; or whether 
they would aſſign to every particular Man his 


own Portion, with which he ſhould reſt con- 


tented, and pretend no Right or Claim to any 
thing beſides (e). Tis in vain therefore to 
diſpute whether God conferr'd the Dominion 


(a) Add. Gree. I. 2. c. 2. J. . ab init 
( 1) Mr. Barbeyrac in his T 
rather rhe Foundation of P 


(b) d. I. C. 2. Bene 
"expreſſes himſelf more clearly, by ſaying Adam's Right over things was 
roperty, than actually Property it ſelf. (e) Ambro/. Off I. r. c. 28. Nature pour'd 


ͤ— 


(e) d. I. p.47. (d) De Benef. I. 7. c. 12. 


dur all things in common to all Men: For ſo God commanded the whole Stock of Things to be produced, that 
Men ſhould have a general Sup ly of Suſtenance, and ſhould hold the Earth as a general Sear. Common Right 
mage was the Work of Nature; Private and Peculiar Right, the Work of long Uſe and Poſſeſſion. 444. 
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over things on our firſt Parents, as the Repre- 
ſentatives of all Human Race (1); or whether 
he gave it them as their own Peculiar, and 
ſo as to terminate in their ſingle Perſons ; that 
they by their own proper Right, ſhould hold 
the Lordſhip of the whole World, and that all 
other Mortals ſhould owe their private Domini- 
on to their Bounty and Favour. For that Di- 
vine Grant only confirm'd Men in a fuller Aſſu- 
rance of the Goodneſs of their Maker towards 
them, and fatisty'd them that 'twas has plea- 
ſure, they ſhould diſpoſe of other Creatures 
for their own Uſe and Service. But it was 
left to the Reaſon of Men to determine what 
Meaſures ſhould be taken to prevent any Diſ- 
cord that might ariſe amongſt them from the 
Exerciſe of this Right. But we can by no 
means ſay, That there was any univerſal Rule 
and Manner of Poſſeſſing preſcrib'd by God 
himſelf, which all Men ſhould be obligd to 
obſerve. Therefore things were rendred nei- 
ther proper nor common (that is, in a poſtzzve 
Communion,) by the expreſs Command of God: 
but this Matter was afterwards adjuſted by the 
Diſpoſal of Men, according as the Peace of 
Human Society ſeem'd to require. Whence, 
thoſe Authors muſt needs be under a Miſtake, 
who deliver themſelves in fo groſs Terms as 
theſe : The Diviſion of things belongs to the 
Law of Nature; that is, it doth not only receive 
its Riſe and Foundation from Nature, ſo as af- 
terwards to be turn d into Law by the Conſent 
of Mankind; but Nature berſelf frames and 
compleats this Law by her own Att and Aut bo- 
rity. And again, The Druifon of things is one 
Command of the Decalogue ; that is, one Head 
of the Law of Nature. For he that ſaid, Thou 
{halt not ſteal, in effect ſaid, Let there be a 
Property and Diſtine tion of things ; let every 
one hold what is bis own, and not covet what 1s 
anothers (a). For there is no Precept of Na- 
tural Law to be diſcover'd, by which Men are 
enjoin'd to make ſuch an Appropriation of 
things, as that each Man ſhould be allotted 
his particular Portion, divided from the Shares 


to the Diſturbance of Society. Therefore the 
Property of things flow'd immediately from 
the Compact of Men, whether 7acit or expreſ; 
For although after the Donation of God, no. 
thing was wanting but for Mea to take Pol. 
ſellion; yet that one Man's ſeizing on a thin 
ſhould be underſtood to exclude the Right gf 
all others to the ſame thing, could not pro. 
ceed but from Mutual Agreement (2). And 
though Right Reaſon moy'd and perſwaded 
Men to introduce diſtin& Properties, yet this 
doth not hinder, but that they might ge. 
rive their Riſe and Original from Human Co. 
venant. 

V. Thus much being premis'd, it is mani. 
feſt, that antecedently to any Act or Agreement 
of Men, there was a Communion of all Things 
in the World; not ſuch as we have before 
term d Poſitive , but a Negative Communion: 
that is, all Things lay free to any that would 
uſe them, and did not belong to one more than 
to another. But ſince Things could afford no 
Service to Men, were we not allow to lay 
hands at leaſt on Fruits and Products of them, 
and fince this would be to no purpole it 
others might lawfully take from us , what we 
had before actually mark'd out for our own 
Uſe: Hence we apprehend the firſt Agreement 
that Men made about this Point, to have been, 
that what any Perſon had ſeiz d out of the 
Common Store of Things, or out of the Frung 
of them, with deſign to apply to his Private 
Occaſions , none elſe ſhould rob him of. (3) 
This may be illuſtrated by the Caſe of Bealts, 
amongſt which none canclaim a gue gin 
to any thing above others ; but each ſatis 
his Appetite with what he firſt meets with 
in his way: And if any of them hath been ſo 
provident as to lay up a Stock for future uſe, 
the reſt are under no obligation to forbear in- 
vading and plundering it: inaſmuch as no A- 
greement can have paſs d amongſt them, which 
might lodge the Chief Right to any Thing 
in the firſt Taker. 

The Author of the Treatiſe de Priacipiit 


of others. Though the Law of Nature doth juſti g decori (c) hath advanc'd ſomewhaton 


indeed ſufficiently adviſe the introducing of 
ſeparate Allignments, as Men ſhould appoint, 
according to the Uſe and Exigencies of Hu- 
man Society; yet fo as to refer it to their 
Judgment, whether they wonld appropriate 
only ſome particular things, or whether they 
would poſſeſs ſome things without bringing 
them to a Diviſion, and leave the reſt as they 
found them, only forbidding any particular 
Man to challenge them to himſelf alone. 
Hence too, the Law of Nature 1s ſuppos'd to 
approve and confirm all Agreements made by 
Men about the Poſſeſſion of things, provided 
they neither imply a Contradiction, nor tend 


this Subject, which may ſerve to ſer itin 2 
tuller Light. Ze ſuppoſeth beforehand, that 
Man may lawfully poſſeſs and uſe Creatures vid 
of Reaſon ; and thence infers, that ſince Men 
are by Nature Equal, all mui? have an Equal 
Right to the Creatures (3) ; there being in re- 


ſpect of the Creatures themſelves no Rule Alu- 


ing one part to me, and another to my Neighbour: 
What remains then, but that the diſtinct ion and 
diviſion of Goods mu be deduc'd from Compatt * 
But foraſmuch as all Fiuman Jnſtitutions 

Ordinances are made with the exception of ex- 
treme Neceſſity, therefore when ſo deſperate 4 
Caſe happens, the Primitive Right to all things 


( 1 ) Sr. Robert Filmer maintains this with ſome Warmth, and makes 


of it to prove the abſolure Power of 


Sovereigns, which, as he ſays, comes by Succeſſion from the Sovereign Authority of Adam. See Mr. Br. 
bcyr.1c's Firſt Note upon this Set. (a) Vid. Bacler. ad Grot. in præfat. p. 9. (2) Mr. Barbeyrac in His Second 


Not: upon this Se&. confutes at large this our Author's Notion. (b) To this belongs 1. 41. t. D. de ag | 


wel ndmittenda poſſ.l, 1. (e) Velthuyſen, p. 100, Cc. (3) Men have an Equal Right to their ſervice, but not to 


.ngroſs em to 'emſelves, that there may be none remaining for others. 
wy 
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revives : becauſe m the Common Agreement for 
the Droiſion of T hings, every one ig ſuppos'd to 
have renounc'd his Right to thoſe Things which 
were allotted to others with this reſerve and re- 
friction, Unleſs I am unable otherwiſe to com- 
paſs my own preſervation. = Calamity doth 
not give me a Right to thoſe Things to which I 
had none before ; but the extremity of my danger 
makes that Condition ceaſe, under which I gave up 
oy fir fñ Right. For the ſame Reaſon, it is lauſul 
in War to ſeize the Goods of the Enemy : becauſe 
Compacts being diſſolu d, the Original Right 
returns. He adds, p.110. That before the ſ. tha 
of Covenants, fut Occupancy did not by its own 
force confer any Right. Becauſe firſt, in whatever 
Neceſſutous Condition I was plac'd, I conld then 
have no Right to recall theſe Goods to my own uſe ; 
this privilege taking place only in Goods which 7 
voluntarily reſian d to my Netghbour : but there 
are not many perſons to be met with, who would 
allow ſuch a Prerogatroe to things thus acquired. 
Which Reaſon might be thus propoſed in clear- 
er * N Fit fair 
If Firſt Occupancy of it ſelf conferr'd a Right 
sf of all others, it would follow, that — 
in a Caſe of neceſſity, Goods thus attain d, could 
uot be made uſe of by any other Perſon than the 
Poſſeſſor : Becauſe the 1 of Neceffity follows 
fiom an Exception added to the fir Compat? 
about the diviſion of Goods ; but we before ſup- 
poſed that no ſuch Compact had paſs'd about T hings 
which came into Mens poſſeſſuon by theſe means. 
It being then abſurd and unreaſonable , that a 
Perſon reduc'd to Extremity , ſhould not be al- 
lowed to uſe what another hath by Occupancy 
made his own ; it follows , that the Right by 
virtue of which Occupancy fixeth a Property, 1s 
likewiſe owing 1 Covenant, Though this Ar- 
gument is at the beſt but very feeble (1). 
He proceeds Secondly to affirm, That there is 


mn Nature no more reaſon why Men ſhould deſire 
a Right from the firſt Occupancy of Things, than 
from the firſt diſcovery of them with the Eye. 


Therefore the difference muFt ariſe from the In- 


flitution of Men, ordaining, that the Right to a 
piece of Land, for inflance, ſhould be in bim who 
fiſt tool poſſeſſion of it, not in him who ſaw it be- 
fore others. Thirdly, he ſays, Let us ſuppoſe 
Two Men, one ſwift, and one ſlbw of Foot, 'tis 
evident what an ill match'd Couple we have here, 
as to the Buſineſs of acquiri has ray ; and, by 
conſequence , that the 755. which he who firſt 
ſeigeth the T hing, in this Caſe, ld be the true 
Owner of it , is not borrow'd from Nature, but 
jrom Implicit Covenant or Agreement. He 
might have ſaid more briefly, upon ſuppoſition 
that all Men had originally an aqual power 
over Things, we cannot apprehend how a bare 
Corporal Act, ſuch as Seizure is, ſhould be able 
to prejudice the Right and Power of others 
(2), unleſs their Conſent be added to confirm 
it: that is, unleſs a Covenant intervene. 
What the ſame Author diſputes farther , (a) 


T hat in the Primitive State one Man might hav: 
bronght the whole World under his ſubjefion ; 
is vain and idle, and is confuted by Mr. Hobbes 
himſelf (5). 

VI. To proceed, Men left this Original Ne- 
gative Communion, and by Covenant ſettled 
diſtinct Properties, not at the ſame time, and 
by one ſingle Act, but by ſucceſlive degrees , 
according as either the Condition of Things, 
or the Number and the Genius of Men ſeem'd 
to require. Thus the &ythians of old appro- 
priated only their Cattle, and the Furniture 
of their Houſes ; leaving their Land in its 
Primitive Communion (c). Indeed the Peace 
and Tranquillity of Mankind, for which the 
Law of Nature appears eſpecially concern'd, 
gave no obſcure Intimation, what would be 
molt convenient for Men to appoint in this 
Affair. For that each Man ſhould retain an 
equal power over all Things, or that the Uni- 
verſal Proviſion ſhould be laid in Common, 
ready for the promiſcuous uſe of every Perſon, 
was not conſiſtent with the ſafety and quiet of 
Human Race; eſpecially after they were mul- 
tiplied into conſiderable Numbers, and had 
cultivated and improv'd the Method of Living. 
(3) Becauſe there could not but arife almoſt In- 


finite Claſhings, (4) from the defire of many 


Perſons to the ſame Thing, which was not 
able to fatisfy them all at once; it being the 
Nature of the greateſt part of what the World 
affords, to be incapable of ſerving more than 
one Man at the ſame time. As for the preciſe 
Order, and the particular Cauſes of Things 
paſſing into Properties, I conceive we may 
thus come to an apprehenſion of them. Molt 
Things of immediate uſe to Men, and which 
are applied to the ends of Nouriſhment and 
Cloathing, are not by bare unaſſiſted Nature 
produc'd every where in ſo great abundance, 
as to yield a plentiful ſupply to All. As often 
therefore as two or more ſhould want the 
ſame Thing which could not content them all 
together; and ſhould endeavour to ſeize and 
ſecure it for themſelves, ſo often there muſt 
ariſe a moſt probable occaſion of Quarrels and 
Hoſtilities. Again, many Things ſtand in 
need of Human Labour and Culture, either for 
their Production, or to fit and prepare them 
for Uſe. But here, it was very inconvenient 
that a Perſon who had taken no pains about a 
Thing ſhould have an equal Right to it with 
another, by whoſe Induſtry it was either firſt 
rais d, or exactly wrought and fram'd, to 
render it of farther ſervice. It was highly 
conducive then to the Common Peace, that im- 
mediately upon the multiplication of Man- 
kind, Properties ſhould be appointed in Move - 
able Things, eſpecially ſuch as require the 
Labour and Improvement of Men; and in 
thoſe Immoveables which are of immediate 
and neceſſary uſe, as Houſes, for Inſtance; ſo 
that the Subſtance of them ſhould belong 


(1) See His 24 B. c. 3. ſ. 6. See Mr. Barbeyrac's 34 Note upon this Sect. (2) See Mr. Barbeyrac's ach Note 


upon this Seck. (a) Ibid. & 103. 166. b) De Cive, c. 1. . 11. (c) Juſtin. 1,2. c 2. (3) Vid. D. I. 8. cir. 2. 
Deer vit ut. prædior. urbanor. leg. 26. (4) Vid, Mulbes de Cive, c. 1.C. 6. | 
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either ſeparately to particular Perſons, or to 
ſuch a number of Men as had by peculiar 
Covenant agreed to hold them in the way of 
Poſitrue Communion. Farther, although there 
appears ſome reaſon in theſe Things, why 
they ſhould rather belong to ſome than to 
others, yet the Dominion or Property of 
them, ſuch as implies the excluſion of all Per- 
ſons belides, was to be confirm'd at leaſt by 
tacit Compact (1): and this tacit Compact in- 
volv'd a tacit Ceſſion of the reſt of Mankind; 
intimating , that whatever had been aſhgn'd 
for any ones private ſhare, they would never 
—— any Right or Title to, upon pre- 
tence of its receiving its matter, or its nouriſh- 
ment from the Earth, the Common Habitation 
of Men. As for thoſe Immoveables which Na- 
ture prodvc'd, without the concurrence of 
Human Induſtry, that is, Lands, ſince they 
were ſo widely extended, as abundantly to 
fatisfy the ſmall number of the firſt Men; ſo 
much of them was from the Beginning taken 
into Poſſeſſion, as Men thought convenient for 
their preſent Occaſions ; the reſt being left in 
its Natural and Negative Communion, to be 
poſſeſs d by any Perſon that ſhould afterwards 
think fit to uſe it. Here therefore we muſt 
concelve a Covenant to have paſs'd to this 
Effect; that thoſe Lands which had been 
allign'd to particular Men by the expreſs Agree- 
ment of the reſt, or ſuch as the reit were ſup- 
pos d to have reſign d all their Title to, by per- 
mitting a ſingle Perſon quietly to enjoy, and 
by taking to themſelves other Lands in the 
lame manner, ſhould belong to the Manurers 
and Improvers of them: and that what re- 
main d ſhould paſs into the Property of thoſe 
who would afterwards fix upon it (a). 

VII. That the ſettling diſtin& Properties 
turn'd to the real — and Advantage of 
Men, when grown more numerous, may be 
illuſtrated from the ſame Arguments which 
Ariſtotle (b) brings to overthow the Platonick 
Communion of Goods. Though indeed his 
Deſign was to refute a poſitrve Communion ; 
whereas our Enquiry proceeds about the Rea - 
ſons inclining Men to quit that Communion 
which we have already ſhewn to be Negative 
(c). 1, ſays he, Men labour d in common, and 
laid ap all they got in one Heap, out of which 
they were freely 10 take for their Support, tis 


impoſſuble but that Heats and Quarrels "Wy 
oi from the [nequality which — be 4— 
between ſome Men's Getting and Spending, 7, 
general (as he well remarks) the living together 
and upon the ſame Stock and Maintenance, ;; 
grievous and uneaſy. Which is the Reaſon that 
we are never ſo highly diſpleas'd with other per. 
ſons, as with our Servants and family Depen. 
dants, who are continually under our Eye. But 
no u _ the mtroducing of Property, all theſe 
Complaints are ſilenc a; every one grows more In. 
duflrious in improving his peculiar Portion; and 
Matter and Occaſion 1s ſupplied for the Exerciſe 
of Liberality and Beneficence towards others, 
It were better therefore that Goods ſhould be 
made proper as to the Poſſeſſion, and ſhould be 
Common oniy in the Uſe. Again, To conſider a 
thing as or own, raiſeth the Pleaſure we take 
in enjoying it (d). Togratify and aſſzit a Friend, 
a Cue, or a Companion, fills us with ſenſible 
Satisfaction and Delight ; and this we cannot do, 
unleſs we have a ſeparate Share of Good thines 
to our ſelves. Beſides, ſince there are few things 
which can be made uſe of by all Men at once, 
when many Perſons ſhould r to ſet tbeir 
Mind on the ſame Obje&, which could not ſuffice 


them together, they mui? of Neceſſity fall aut; 


were not the deſired Object already aſſign'd to « 
particular Owner. It muſt be confeis d, theſe 
Reaſons did not weigh ſo much with Sir 
T ho. Moor and Campanella, as to hinder them 
from ſetting up a Communion of Goods, the 
former in his Uropia; the latter in his Realm 
of the Sun It being much more eaſy to fancy 
perfect Men than to find them (2). But far- 
ther, we may hence too diſcover the Falſity 
of that Vulgar Saying, Meum and Tuum are 
the Cauſe of all the Wars and Quarrels in the 
World. For on the contrary the Diſtinction of 
Meum and Tuum was rather introduc to pre- 
vent all Contention (e). But that infinite Field 
of Hoſtilities and Strifes, ariſeth only from 
hence, That the Avarice of Men 1s ever aim- 
ing to break through thoſe Bounds of Meum 
and Tuum, which have been by Law or Cove- 
nant eſtabliſh'd (J). 

VIII. Though what hath been here de- 
liver'd ſeems plain and evident, yet we think 
it not impertinent to examine more largely 
the Opinions of ſome Ancient and ſome Mo- 
dern Writers on this Subject. Amongſt the 


$S ) See Mr. Barbeyrac's Note upon this Se&. 


( a ) Add. Ziegler ad Grot. I. 2. c. 2. ſ. 20. p. 224. 


We may here obſerve, by the way, that when Joſephus ( Antiqu. 1. 1.c. 3. Ed. Genev.) reports Cain to have ſet 
Lund to the Land, in thoſe early Times; he, is in this reſpect, no more to be credited , than when he tells us, 
in the ſame place, That Cain exercis'd his Luſts and Cruelties to the Injury of his Neighbours : that he increaſed his Houſe 
with thoſe vaſt Sum f Money which he had heaped together by Rapine and Violence; that he ſolicited his Depend ants 1 
engage with him in open Robberies, For how ſuch Actions as theſe ſhould be poſſible in the Eldeſt Son of the by 


Created Pair, I am yer at a loſs to conceive. 
Ariſtophan. Concionatr. p. 716. (d) Juvenal. Sat. 3. 
EF aliquid quocunque loco, quocunque receſſu, 

Unius [; « Dominum feciſſe lacerta. 


(b) Polit. I. 2. c. 5. p. 316. Ed. Pari/. 


(e) To which 


Tis ſome what to be Lord of ſome ſmall Ground, 


In which a Lizard may at leaſt turn round. 
Mr. Dryden. 


(2) See Mr. Barbeyrac's Fourth Note upon this SeQtion: (e) Hence Plate, LL. I. 8. p. 214. Ed. Wech. calls the 
Meer-ſtone, the Boundary of Friendſhip and Enmity, —_— by Oath, and approv'd of by the Gods. Of the Sacrednels 


of the Landmark, ſee likewiſe Deur. XIX. 14. Fob 


V 2. L. 27. t. 21. D. de Termino moto. Collat. leg. Moſaicarum 


cum Rom. tit. 13. Paul. Sentent. II. 16. V. 22. Froncinus de re agrar. Let every one keep his own Bounds and not difturb 


thoſe of other Men: for therefore was the Mark-ſtone ſet up, litem ut diſcerneret agris, 


to end the Qarreli of the F 81 


(f) Ly/as Orat. 17. The main Canſes of Diſſentions amongſt Subjects are, that ſome cover other Men's Poſſeſſion”, 


27 * . , 
e eme, again, are robbed of their own, 


> former, 
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former, Diodorus Siculus (a) reports, That 
the firſt Earth-born Men led a wild and irr 

Life, went out in Hera to ſeek their Food, 
which conſi ted of the mot juicy Herbs, to- 
gether with / uch Fruits as the Trees ſpontane- 
cuſly produc'd : But not knowing how 10 bring 
their ery a together, on ** lay 

r future uſe, many periſh ö 

pt, through the [nclemency of the Air, and 
partly through wan? of Suſtenance ; fill by de- 
zrees gaining Iſtrucrion from Experience, they 
began to retire into Caves in the Cold Seaſon, and 
to reſerve a ſufficient Stock of ſuch Fruits as 
were fit for keepmg : Some new Advantage or 
Improvement being every day added to Life (bj. 
This Hypotheſis concerning the Origin of 
Mankind, tho' falſe, being taken for granted, 
it follows, that Men 1n the Beginning liv'd up- 
on the Supplies of Nature, in common; after- 
wards ſettling by Covenant the Property of 
Houſes, and of Fruits treaſur'd up for future 
Service, till by ſlow Advances the Appropri- 
ation of Land was likewiſe introduc'd. To 
the ſame purpoſe 1s frequently alledg'd what 
Juſtin (c) relates of Saturn, King of the . 
origines, who, he tells us, was ſo remarkable 
for exact Juſtice, As that no Perſon under his 
Rejen, liu d in a Condition of Slavery, or held 
any private Poſſeſſion ; but all things, like one 
univerſal Patrimony, lay undivided, and in com- 
mon to all. The Authorities of the Poets are 
like wiſe produc'd in great Numbers, where 
they deſcribe the happy ſtate of their Golden 
Age. Virgil. Georg. 1. 125, Oc. 


a Store 


Ante Jovem nulli ſubigebant arva colon: ; 

Nec ſignare quidem, aut partiri limite campum 
Fas erat : in medium querebant ; ipſaque tellus 
Omnia liberius, nullo poſcente, ferebat (d). 


Before Jove's Reign none vext the peaceful Ground, 
Which only Turfs and Greens for Altars found. 
No Fences, parted Fields, nor Marks, nor Bounds, 
Diſtinguiſh'd Acres of [itigious Grounds : 
Bur all was Common, and the Fruitful Earth 
Was free to give her unexpected Birth. 

Mr. Dryden. 


Tibull. Eleg. 3. B. 1. 41, Oc. 

Illo non validus ſubiit juga tempore taurus, 
Non domito frænos ore momordit equus. 

Non domus ulla fores habuit ; non fixus in agris 
Qu regeret certis finibus arva lapis. 


No ſturdy Ox did to the Yoke ſubmit, 
No broken Courſer champ'd the galling Bit. 
No Door the fearleſs Cottager conceal'd, 

And the wide Earth was but a common Field. 


the Winter, 


_ 


Senec. Oc rav. V. 402, Oc. Act. 2. 


— Cingere aſjuerant ſuas 
Auris nec urbes, pervium cun@is iter. 
Communis uſus omnium rerum fuit : 
Et thſa tellus læta facundes ſinus 
Pandebat ultro. 


Nor had they yet begun {Scene 
To fence their Towns with Walls, but Nature's 
Lay a free Road : The Univerſal Store 
Supply'd Mankind; at large they liv'd and fed, 
The willing Earth her fruitful Boſom ſhook, 
Rich with diffuſive Plenty 


Again in his Hippolytus, Act. 2. V. 525, Cc. 
— Prima gue mixtos deis 
Profndit ætas, nullus his auri fuit 
Cæcus cupido ; nullus in campo ſacer 
Diviſit agros arbiter populis lapis. 


The firſt good Race of Men, 
Companions of the Gods and mixt with Heaven, 
Not blindly led by Avarice and Gold, 

Forbore to fix the Conſecrated Stone | 
To bound the Fields, and judge between the 
[Swains. 


Thus tis one of the Alterations which Ovid, 
Met. 1. v. 135, fc. deſcribes in the Iron Age, 


Commune mq; prius, ſeu lumina ſolis & auras 
Cautus humum longo ſignavit limite meſſor (e). 


G A 


Then firſt the wary Swain inclos'd his own a 
All common was before, as Air or Sun. 


Theſe, and the like Poetical Relations, 
Lactantius (f) interprets in the following 
manner: 


“Nec ſignare quidem aut partiri limite campum 
« Fas erat; in medium querebant. 


That is, God Almighty gave the World in com- 
anon 10 Men, that they ſhould live freely together, 
not that furious Avarice ſhould claim the whole 
Store to it ſelf, or that any one ſhould want 
what was 122 for the ſake of all. This 
Saying of the Poet we ought not to take ſo firidtly, 
as to imagine that in thoſe Times there was no 
private Poſſeſſiun; but in a Figurative Senſe, ſo 
uſual in thoſe Compoſitions ; giving us !0 under - 
fland, that Men were ſo generons and liberal, as 
not to ſhut 7 to themſehves the Fruits of the 
Earth, or to lie hovering over a conceal d and ſe. 
parate Store; but that they admitted their poorer 
Neighbours to the common Enjoyment of what 


| 


(a) Lib. 1. 


(d) See this place illuſtrated by Senec. Epiſt. 90. 


Common to all Men, (f) Injflitut, I. 5. c. 5. 


(b) Plin. N. H. L 23. Proœm. de Arborib. Pomona urgeth this in her own Honour and Defence, 
That the firſt Food of Men, was owing to Trees; and that this taught them to look upright towards Heaven: nay, that 
they might ſtill find @ Suſtenance from the ſame Stores, without Corn and other Product᷑: of the Earth. 
(e) Macrob. Saturn. 1. c. 8. The Romans appointed the Temple 
of Saturn to be their Treaſury, for this Reaſon, Becauſe during the Time of his Reign in Italy, no Robbery was committed: 
Or, becauſe under him there were no diſtin# Poſſeſſions or private Eſtates, 

Nec ſignare quidem aut partiri limite campum 

Fas erat; in medium quærebant. 


therefore it was thought convenient to lodge the Common Treaſure under his Protection, in whoſe Reign all Things had been 


(o) L. 43. c. 1. 


they 
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they had gotten by their own Pains. But indeed 
as no ſenſible Perſon will let the Poet per- 
ſwade him, that theſe primitive Mortals had 
omnia in medium quæſita, or a politive Commu- 
nion of Goods; ſo the Reaſon which Lactan- 
tius alligns to thoſe Expreſſions, doth not in 
our Judgment appear fatisfaftory: For as on 
the one ſide, Men were not then perhaps great- 
Iy enclin'd to Covetouſneſs, being yet 1gno- 
rant of Wealth, and finding an eaſy Supply 
of Food from Nature's Store, whilſt they re- 
main'd Strangers to Delicacies and Exceſs ; ſo, 
on the other ſide, we do not ſee what matter 
they could have for Bounty, when there was 
no Occaſion to ſcrape up Treaſure, Tis a 
good Conſideration that ſome recommend to 
us, in order to a right Underſtanding of the 
whole Fable of the Golden Age ; that the 
Diſpolitions of Ruſtick and Barbarous People 
make them almoſt Natural Friends to Eaſe 
and Lazineſs, and Enemies to Labour. That 
the more rude and ſimple way of Life any 
Perſons are engag'd in, the leſs inclinable the 
would be to Plenty and Luxury, to Magnih- 
cence and Splendor; which commonly re- 
quire much Induſtry and Pains (a). And that 
laſtly, tis the general Vice of Old Perſons, 
to commend the Times of their Young and 
Flouriſhing Days, to deſpiſe, for the molt part, 
preſent things, and what they ſee before them; 
extolling whatever comes mark d with the 
Advantages of Age : And that therefore 1t 
ſeems very probable, thoſe rude and ignorant 
Men, when the Legiſlators compell'd them to 
a Lite of Manners and of Induſtry (1), might 
be very uncaſy under the Change, and fre- 
quently ſend out a Wiſh for their Acorns and 
their Idleneſs. From which Complaints of 
their Old Sires, Poſterity might frame their 
Dreams about the Golden Age. This Con- 
je&ure is ſtrengthen'd by the Character which 
Salut (b) gives of the Aborzgmes, the People 
of thoſe primitive Times; They were, ſays he, 
a Clowniſh Race of Men, without Laws or Go- 
vernment, tied up to no Order or Rule, And 
Ovid himſelf placeth the Happineſs of the 
Golden Days chiefly in this; That Men obey'd 
Faith and Honeſty without Law; and fear'd 
no Puniſhment, becauſe no Civil Societies 
were yet eltabliſhd. 


Contentique cibis nullo cogente creatis, 

Arbuteos fatus, montanaque fraga legebant, 
Cornaque oy in duris herentia mora rubetis, 

Et gue deciderant patula Fouts arbore glandes (c). 


Content with Food which Nature free] y bred 
On M ilaings and on Strawberries they fed; 
Cornels and Hramble- Berries gave the reſt 
And falling Acorns furniſh'd out a Feaſt, * 


Mr. Dryden. 


There's a Famous place produc'd on this Head 
from Tully's Firſt Book of Offices, c. 7. (2) 
Tis the part of Juſtice to aiſtinguiſh betqweey 
Things Common and Particular, and ts uſe they 
accordingly. Now nothing is private by Nature 
but as it becomes ſo, either by Ancient Poſſeſſion, 
as appropriated by the fir fi Occupant, or by Coy. 
queſt, upon the Right of Arms ; or elſe by Law, 
Agreement, Cundition, or Lot. Hence come the 
Names of the Arpinate and the Tuſculan Lands. 
And in like manner are Private Poſſeſfions ſettled 
and deſcrib'd. Since therefore the T bings which 
Nature made common, have by this means been 
turn d into Property, let every Man quietly enjoy 
his Lot : Whoever covets more than this, 
be deem d to have violated the Law of Fluman 
Society. | 


Horace is ſometimes brought in, giving his 
Judgment amongſt the reſt. 


Nam propriæ telluris herum natura neque illum, 
Nec me, nec quenquam flatuit : nos expulit ille ; 
Illum aut nequities, aut vafri inſcitia juris; 
Poſtremum expellet certe viuacior heres. 
Nunc ger Umbreni ſub nomine, nuper Ofelli 
Dierus erat; nulli proprins ; ſed cedet in uſum 
Nunc mihi, nunc aliis, L.2. Sat.2. v.129, fc. 


Nature, nor him, nor me, nor any made 
The Proper Maſter of the Stage we tread. 
He turns out me; and him ſome Vile Deceit, 
Or a Dull Head at Law ſhall ſend to ſhare my Fate. 
At leaſt he, one day, muſt, with all his care, 
Yield to the ſtronger Vitals of his Heir. 
Ofellus lately gave the Farm its Name, 

And now Umbrenus : None of Right may claim 
The Property ; the Uſe is paſling (till; 

And all are Fortune's Tenants at her Will. 


Tauquam 

St proprium cuiquam, puncto quod mobilis hore 
Nunc prece nunc pretio, nunc ſorte ſuprema 
Per mulet dominos, & cedat in altera jura. 

Sic quia per petuus nulli datur uſus, & heres 
Heæredem alterius, velut unda ſuper venit undam, 
Suid vici proſunt aut horrea? L. 2. Ep. 2 
v. 171, Gr. 


ä 


(a) Add Montaign's Eff. 1. 1. c. 30. 


(1) Mr. Le Clerk has prov'd that thoſe Ages which were call d Goldcs 


and Silver, were not a jot better than after Ages. See his Notes on Heſiod's Theogony, L 211. = 

(b) Catiliuar. Bel, ab init. Add the Character given of the ſame People by Dion Halicarn, I I. p.8. Cc. Ed. Lip. 
c) Met. 1. v. 103, &c. As for what follows, about the Perpetual Spring, the Spontaneous production of the choiceſt 
Fruits, and the Rivers overflowing with Milk and Nectar, tis no truer than that extravagant Rant of Pherecrates, 


The Rivers run with Oatmeal and Black Broath, 
Murmuring, when new-bak'd Biskets ſtopp'd their Speed. 
Links and Hot Sauſages in Fiſh-pools ſtood, 

And Fatred Oyſters skimm'd the wealthy Stream. 

Fowls nicely dreſs'd, ſerv'd up themſelves, and flew 
About Mens Mouths, till courting them to feaſt. 


(2) See Grevin's Note upon it. 
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the Treacherous World had ever ſhown 
1 * we might preſume to call our um? 
Since in one fleeting _ of Time, convey'd 
By Grant or Sale, to Force or Fate betray'd, 
* Lords it may enrich, new Titles wear: 
And thus, ſince none are fix'd, but Heir to Heir 
Succeeds, as Wave to Wave; in vain we learn 
To lengthen outaStreet, orcrouda uſeleſs Barn. 


We have an Epigram of Lacias in the An- 
;hologia, Tom. 2. p. 838. much to the ſame pur- 
poſe: tis a Farm that ſpeaks. 


"ANgo8 Ax ui, &c. 


Once Achemenides I ſerv d, and now 
Menippus, and to thouſands more ſhall go: 
Each vain Poſſeſſor cheats himſelf a while, 
But Fortune is the Miſtreſa of the Soil. 


The ſame Author hath told us as much in 
Proſe: Nature, ſaith he, hath made ut Lords 
and Proprietors of nothing ; but obtaining by Law 
and Succeſſion the uſe of Things, for an uncer tain 


Period, we paſs or the dup yin Harorai, the 
Temporary Maiters or Poſſeſiors of them ; and 


when the appointed Term it over, then another 
receives them from our Hands , and enjoys the 
ſame Name and Title. But indeed theſe kind 
of Speeches refer rather to the Inſtability of 
Fortune and of Human Poſſeſſions, than to the 
Original of * (2). 

IX. We proceed to examine Crotius's Opini- 
on; (5) in which we ſhall paſs over what he 
delivers contrary to the receiy'd Doctrine of 
the Church, as ſufficiently refuted by other 
Hands. He tells us then, That God conferr'd 
on Mankind a Right in General to Things of this 


inferior Nature, both immediately upon Creation 


of the World, and again the repairing of it 
after the Flood. This Saks AE 
ing Senſe, that God impower d Mankind to uſe 
theſe Earthly Things, in « General Manner ; 
that is, without determining whether they 
ought to poſſeſs, either under Diviſion, or in 
Common, all, or only ſome Things ; but leav- 
ing this whole Matter to the Judgment and 
the Choice of Men, to ſettle it according 
as they ſhould think moſt convenient for the 
publick peace and welfare. But we ought by 
no means to ſuppoſe, that any poſitive Com- 
munion was at the beginning inſtituted by 
Divine Appointment; from which Men after- 
wards departed by their own Decree ; for, on 
the contrary, with regard to Almighty God, 
Things were rather laid, as a Free Stock, to be 
usd 1n any Service that Men ſhould apply 
them to. Amongſt whom, ſo long as the very 
Subſtances of Things were not afſign'd to par- 
ucular Perſons , we mult conceive this Tacit 


Compact to have prevailed , that every Man 
ſhould take for his : ns NA. he 


pleas d, eſpecially of the Fruits, and ſhould 
conſume what was in its Nature conſumable. 
And ſuch a Univerſal Uſe of Things ſupplied, 
in ſome ſort, the room of Property; and what 
any Perſon had thus taken for himſelf, none 
could deprive him of, without Injuſtice. Now 
as theSimile borrow d from the Theatre, which 
Grotius produceth, fitly enough illuſtrates this 
Matter (e), (1) ſo his other Inſtance of the 
Aborigines is not applicable, as Jaſtin deſcribes 
them (2). For the Hiſtorian s Words repre- 
ſent ſome poſitive Communion, quite different 
from the Primitive ; as if that whole Country 
was indeed the poſſeſſion of the People, but 
not yet divided into private Eſtates; whillt 
Men reſted ſatisfied with the Fruits produced 
without their Aſſiſtance , ſuch as the vaſt ex- 
tent of the Lands and Woods afforded them 1n 
great abundance, their Number being as yet 
inconſiderable: But that they gathered theſe 
Fruits into a Common Store doth not ſeem 
probable. Thus far Crotius (3) is in the 
right, that were the firſt Negative Communion 
to continue, without diſturbing the general 
peace, Men mult live with great plainneſs and 
limplicity, contented to feed on what they 
found, to dwell in Caves, and either to go 
naked, or to cover their Bodies with the Barks 
of Trees, and the Skins of Beaſts: Whereas, 
if they grew more inclined to a Life of *Ele- 
and Refinement, the Conveniencies of 
which mult be acquir'd by Diligence; there was 
a neceſſity of introducing diſtin Properties. 
But when he adds, That this Communion might 
have lafied, had Men liu d under the Influence of 
an Emment Charity and Friendſhip towards each 
other; He confounds Negative Communion 
with Politive; ſuch as was obſerved by the 
enes of old, (d) by the Primitive Chriſtians 
inhabiting Jeraſalem, and by thoſe who now 
follow an Aſcetick Life (e): For this can 
neither be conſtituted nor kept up, except 
amongſt a few Perſons, and thoſe endued with 
ſingular Modeſty and Goodneſs. When Men 
are ſcattered into different places, and fixed at 
a diſtance from each other, 'twould be a fooliſh 
Labour to gather all the Proviſion into one 
heap, and to diſtribute it out of the Common 
Mats And where-ever there is a great multi- 
tude of People, many mult of neceſſity be 
found, who through Injuſtice and Avarice , 
will refuſe to maintain a due Equality, either 
in the Labour required for the getting of the 
Fruit, or afterwards in the e of 
them. Plato inſinuates as much as this (J), 
when he makes only Deities, and the Sons of 
Deities, Members of the Republick where he 
would have this Communion abſolutely obtain. 
But tis idle to believe, that when Men were 
divided into numerous Families, they either 
actually eſtabliſhed, or had any deliga to 


(a) As Tully, 
and Kindred, 
de Fin. benor. & malor. 1. 3. C. 20. 
Authors, See Phil. Jud. in his B 


f) LI. I. 5. p. 847. Ed. Wech. 


for the ſame reaſon, afficms ; 
(2) L. 43. c. 1. 


adierum nullam efſe 
pro Bal. c. 25. in. fin. Dear (e V 


(3) B. II C. 3. f 1. n. 4. (d) 
ook inſerib d, that every Good Man i: free. 


Pp 


enten, That Eſtates are not enſured to Families 
id. Arrian. Epifer. I. 2. c. 4. (1) Vid. Ciceren. 
Of whom amongſt other 
( « ) Add. Martin. Hiſt. Sin. I. 5. c. 34 
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e{tabliſh ſuch a Communion (a). Laſtly, It's 
a true Remark of Crotius, (1) That Things 
were at fir turn d into Property, not by the bare 
AZ of the Mind, or by Thought and [nward [n- 
clination. For neither could others know 
what any Perſon intended to keep for his own, 
to direct them in abſtaining from it; and be- 
ſides, twas very poſſible that many ſhould be 
Competitors for the ſame Thing. There was 
need therefore of ſome External Act, or of for- 
mal Sein, which that it might be capable of 
producing 2 Moral Effect, or an Obligation in 
others to forbear what each Man had thus 
taken for his peculiar, muſt neceſſarily have 
depended on the force of fome precedent Co- 
venant : When Things which lay together 1n 
Common were to be parted amongſt many, then 
the Buſineſs was tranſacted by ExpreſCovenant. 
But a Tacit Covenant was ſufficient, when 
Men fix'd a property in Things which the firſt 
Dividers had loft for waſte. For we mult ſup- 
poſe them to have agreed, that whatever in 
the Primary Partition had not been aſſigned to 
any particular Owner, ſhould belong to him 
who firſt took poſſeſſion of it. | 
X. Amongſt the other Moderns, many, as 
to the Origin of Property, eſtabliſh a quite 
contrary Notion. Let us take the pains to 
ſee what ſtrength their Arguments afford. 
They acknowledge then a double Senſe of the 
Term Communion, fo as to import either that 
which being undivided, and having its Pro- 
perty fix d in many together, affords a Common 
Service to each Perſon; or that which being 
in no manner appropriated, lies free for the 
promiſcuous Uſe of all. But then they exclude 
from the Primitive State of Things, not only 
the former Communion, (which is no more 
than we have done,) but likewiſe the latter; 
and ſo deny that Things were in the beginning 
cx poſcd as a general Store, void of Property 
in every kind; and therefore (which is the 
conlequence of this) that Properties ſprun 
originally from Diviſion, and from ict 
Poll-llon. The Reaſon they lay down is to 
this purpoſe; Mhatever Right that was, 
which citber in Kind or Degree the firſt Man 
-1joy'd over other Creatures, he recerv'd it all 
u that very manner from his Creator. If there- 
fore he receiv'd a bare Power of uſing, without 
any ſettl:d Property, his Deſcendants could not 
afterwards _ a Property, without incurring 
ihe Guilt of unla 
of arrogating that to themſelues, which their 
Maker had forbid them to aſſume. The Anſwer 
to this is eaſy, from what hath been formerly 
advanced: Man recei vd indeed, by the Divine 
Donation, a Right to Things; but ſuch a 
Right as was Indefinite, General, and Indif- 
jerent, neither reſtrain d to Property, nor to 
Communion ; and ſuch as Men T reduce, 
as it were, into any particular Form, accord- 
ing as Reaſon or Neceſſity ſhould adviſe. 
W hence it is alſo clear, that the Primitive 


ful and covetous Deſire, and 


Communion did not denote a bare Uſus frust 
ur, but Men were at their liberty to quit it 
by Agreement, and to eſtabliſh either Property 
or Poſitive Communion in its ſtead. Nor ;, 
this any conſequence; the Firſt Man did not 
receive or aſſume a Right to Things in the 
Formal Nature of Property, therefore hig 
Poſterity could not exerciſe it, under that For. 
mality. Neither doth that Divine Grant ex. 
preſs d in Holy Scripture, deſcribe any deter. 
minate manner of Property, but only an inde. 
finite Right of applying Things to ſuch Uſes 
as ſhould be agreeable to the Wiſdom, and to 
the Occaſions of Men; which Right may he 
excrcis'd full as well in a Negative Commy. 
nion, as in a Poſitive. Beſides, tis not fair 
thus to conclude; Qſen receivd a Right ty 
Things from the Donation of God, therefore pro. 
periy did not firſt ariſe from Occupancy and Di. 
viſion. For this Donation of God only gave 
Men full ſecurity and ſatis faction that 'twas 
conſiſtent with the Divine Will they ſhould 
conſume on their Neceſſities, the Works of 
their Common Maker. But Property, trill 
ſo called, ought to have produc'd this Ef 
in relation to other Men, that none elſe ſhould 
invade what had been adjudg'd to one parti- 
cular Poſſeſſor. And here certainly there was 
need of ſome Human Act and Agreement, that 
others might know what belong'd to every 
diſtin& Perſon, ſo as to quit all Pretenſions to 
it, when thus appropriated before. A Theatre 
is erected by the State for the Common Uſe of. 
the Subjects: But that in the time of the Show, 
this or that Perſon ſhould obtain a particular 
Seat, of which others ought not to deprive 
him, is owing to ſome Corporal Act, that is, 
to his firſt ſeizing upon it. Nay, each Perſon, 
may with the conſent of the Publick, acquire 
a Seat which he ſhall hold by a r 
Right. Thus, before any Human Act had paſs d 
capable of introducing Property, every Thing 
mult be conceiv'd to have lain free and Com- 
mon (in a Negative Senſe) to all; that is, not 


to have appertained to one rather than to ano- 


ther. But when Diviſions were eſtabliſh'd by 
Expreſs, or Poſſeſſions confirm'd by Tacit Co- 
venant, then Things paſs'd out of this Negs- 
tive Communion, into ſettled Properties. 

If any will come fo low as to aſſert, That by 
the Dominion which God conferr d on Men aute- 
cedently to any Art of theirs, is meant only 4 
Potential Dominion, or a Power of taking 
poſſeſſing ; and conſequently no more than 4 Do- 
minion, in actu primo; from which they pal 5 
on to Poſſeſſion, and from Poſſeſſion to Dominion, 


in actu ſecundo: Theſe Men differ from out 


Opinion in Words only, not in Senſe. Yet 


in this reſpe& they are not ſufficiently c- 


curate, that call the Power of entring upon 
Things, Dominion in au primo; and the 
Right which follows Poſſeſſion, Dominion 77 
au ſecundo. For the Power of acquiring an) 
Right, and the Right it ſelf now habitually 


—— 
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- Lering, yet without Operation or Exerciſe 
— things. As Tie quite another caſe 
to be a Maſician Potentially, and not to ule the 
Art, when the Habit of it bath been fully at- 
tan d. Nor is their Potential Dominion very 
aptly illaſtrated by the Example they bring of 
Inheritances; #he Dominion of which, upon the 
Teftator's Death, paſſeth out of the Habit, or 
Power, directly and immediately upon the Heir, 
without the Formality of taking poſſeſſion. For, 
belides that to paſs, out of a Habit, or, out of 
Power, is by no means the ſame thing ; there 
is always 2 Fiction of Civil Law conceiv'd to 
interpoſe in the Caſe which they alledge. 
'Tis the Rule of Nature, that in the transfer- 
ring of Dominion from one to another, it ſhall 
be requiſite for the former Perſon to tender 
what is thus convey'd, and for the latter to 
accept, and receive it. But inaſmuch as the 
Laws have conſented, that the Will of the 
Teſtator ſhall remain uncertain and changeable 
till his laſt Breath, and ſhall be accounted 
ſecret till after his deceaſe; they therefore 
hold, as twere in ſuſpence, the Will of the 
Deceas d Perſon importing the conveyance of 
Goods on his Heir, *till ſuch time as the Heir 
ſhall have ſignified his Acceptance; or, (as ſome 
may chuſe to expreſs it) they bring back the 
Heir's Acceptance to the Moment in which the 
Teſtator expired, his Will being then properly 
fix d and ſettled; ſo that from that time the 
Goods are conceiv'd to paſs immediately to the 
Heir, as deliver'd to Him. This Fiction pro- 
duceth ſo far the Effect of Dominion in the 
Heir, as that he may challenge the Inheritance, 
even before he is actually poſſeſſed of it (1). 
And without ſuch a Fiction, the Dominion 
would no more be long to a Man in an Inheri- 
tance before Actual Entrance, than it doth in a 
Donation before Acceptance. And hence too, 
amongſt Perſons who live only under the di- 
rection of the Law of Nature, which is for the 
moſt part unacquainted with theſe Fictions in- 
troduced by Civil Conſtitutions, there will be 
no admittance given to any Poteftative Poſde/}i- 
en as oppoſed to AtZual; nor will the bare 
Right and Power of acquiring Poſſeſſion, ob- 
tain the Name of Poſſeſſion it ſelf (2). 
XI. Many have thought fit to appeal to the 
Authority of Scripture in this Point; whence 


they have thought that it may be made evident, 


that there never was any ſuch Communion as we 
have aſſerted, in the World. They tell us, That 
the Untuerſal Maſs of Things paß d immediately 
70 Adam, by virtue of the Drume Donation, o 
that he held it as hit own oper and entire 
Poſſeſfuon. The force of which Propriety was 


Juch, that it not only excluded all others from the 


Univerſal Poe ion which he enjoy d, but likewiſe 
from the Right of taking to t elves any one 
Particular thing. Inſomuch that even his Chil- 
aren could claim no Property, ſo hong as they con- 
linued in the Family of therr Father, unleſs be 
conveyed ſomewhat to them in the manner of a 


— —— —— — — ͤ — 


peculium, or Separate Stock : That they became 
Proprietors, firit, by poſieſſing that ſhare which 
he aſſigned them, when diſmiſs'd from under his 
Taition ; andafterwards, upon his Death, by di- 
viding his Store amongſt themſelves (a). They ex- 
plain their Notion in this manner: The Form 
of God's Grant conferr da Right only on the Primi- 
tive Parr, before they had Children. Therefore 
either the Property of I hings was 2ven to Adam 
and Eve origmally, ſo that their Deſcendants 
were 10 derive from them all their Title to any 
Poſſeſſion ; or elſe the whole World was, iu the 
Perſon of Adam, beſtou d in common on all Man 
kind. The latter of theſe as it implies ſeveral 
arfficulties, ſo it is particularly repugnant to the 
wht of Occupancy, which obtains only in 
T himgs void of a Poſieſior. For if the Entne 
Maſs was given to all Mankind, it doth not ap. 
pear, how a particular perſon could by ſeizing any 
thing to himſelf, convert it into bis diſtin? Pro- 
perty, exclaſrue of Human Race in general, or, 


ſo as to hinder Men from making any Pretenſions to 


it by vertue of tbeir Common Right. For ſuch 
is the Nature of Things which lie in Common , 
and which admit only of undivided ſhares, that 
every ſingle Atom of their Subſtance is no leſs 
common, and no leſs undivided, than the whole ; 
fo that if any private Man apply it to himſelf a- 
lone, he it an /njurious Robber of the Community. 
But now , they who defend a Primitive Commus- 
nion, confeſs that the fir ft Occupants of Things 
aid by that Act acquire ſuch a diftinf Right 
over thoſe Things, as excluded the Right of all 
others to the ſame. What Reply may be made 
to all this, is evident from the Aſſertions al- 
ready confirm'd. The Divine Donation con- 
ferred on Man a Right of applying other Crea- 
tures to his uſe; which Right was indifferent 
to Poſitive Communion, or to Property ; being 
of neceſſity to be turn'd into one of theſe be- 
fore it could take any Effect with relation to 
other Men. And therefore when others add 
further, That the Common or Publick Dominion 
of Mankind over T hings was given by God, under 
Condition, that they ſhould parcel it out, and 
conſtitute it private; for which reaſon, it neither 
can, nor ought to be concetu d without a reſpec? 
and tendency towards Private Dominion, fo 10 
be eftabliſhed as was agreeable 10 a Rational and 
a Social Nature: This we may without any 
inconvenience interpret on our fide. That 15, 
God by his firſt Grant plac'd Things in a Ne- 
gative Communion : But fince that was unable 
to procure the ſafety and peace of Society, 
when Human Race was multiplied, and Life 
began, by the Arts of Indultry, to be poliſh'd 
and improved, Men eaſily apprehended that 
'twas the Divine Pleaſure they ſhould introduce 
Diſtinct Properties. In order to the Actual 
ſettlement of which, it was requiſite that ſome 
TranſaQions and Agreements of Men ſhould 
precede. For that a Thing ſhould be appoint- 
ed by the Will of God, and yet ſhould not be 
introduced but by ſome antecedent Compaꝗ& of 


( 1 ) Omnis hereditas » Juamvuy poſtes adeatur, tamen cum tempore mortis continuatur, D lib. 52, t. 18. de d v. Reg. 


Fur, J. 138. (2) Vid. Strauch. de imp, mar, C. 1, rr Ziegler. ad Grot, I. 2. Cc. 2. f. 2 
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Men, ought not to be look d on as an incon- 
ſiſteney: As it is certainly none, that God 
would have Mankind propagated by Marriage, 
not by uncertain Luſt; and yet Marriage 1s 
not actually contracted between particular Per. 
ſons without ſome Covenant paſſing before. 
Farther, ſince poſitive Communion and —_ 
both imply a relation to other Men, it can wi 

no manner of accuracy be ſaid, That all created 
Things were proper to Adam ; but only thus, 
That he held the Dominion of all Things, not 
Formally, but Permiſſively; 1naſmuch as there 
was then no Right of any Perſon elſe to inter- 
fere with his, and to hinder him from convert- 
ing every thing to his own Uſe, had there been 
occalion. When God was pleas'd to give him 
a Dear Partner and Companion, they agreed to 
hold this Indefinite Right over Things with- 
out dividing it; as being united to each other 
in the ſtricteſt Band of Society: For which 
Reaſon, many Nations at this Day obſerve a 
Communion of Goods betweenthe Husband and 
the Wife. Nor was there any need of ſeparate 
Properties, ſo long as Adam's Children being 
vet in their Minority, were to be maintained 
by their Father, and made but one Houſe. For 
though in the uſe of things, they were at that 
time obliged to conform to their Father's plea- 
ſure, yet this proceeded not from his Dominion 
ſtrictly ſpeaking) over the Things, but from his 
Paternal Power and Authority over the Perſons. 
Therefore the Property of things came then 
to be diſtin, when by Conſent of the Father 
the Sons fell into ſeparate Families; which 
Separation was undoubtedly owing to the E- 
mulation between Brothers; and to another 
good Reaſon, that every one's own Induſtr 

might be his own Advantage; as the Idleneſs 
of others might be a Puniſhment only to them- 
ſelves. Nor muſt we believe that the whole 
World was prefently ſhar'd out amongſt that 
{mall Number of Perſons ; or that all things 
were turn'd into Property by one Act, and at 
one time. But it was ſufficient at firſt to fix 
a Property in thoſe things, which either afford 
an immediate uſe, not capable of being di- 
vided amongſt many; as Cloaths, Cottages, 
and Stores of Proviſion already gather'd by 
particular Men; or which require Induſtry 
andImprovement to make them fit for Service; 
as Houſhold-Goods and Inſtruments, Cattle, 
and Fields (1). By degrees, what remain'd was 
brought under the ſame Condition; according 
as either the Inclination, or the number of Men 
directed and adviſed. Thus the Paſturage con- 
tinued a great while in its Firſt and Common 
ſtate; till upon the abundant Increaſe of Cattle, 
Quarrels arifing, the Diviſion of this like- 
wiſe was made neceſſary to Peace and Concord. 
As for that part of the Argument, That the 
Right of Occupancy cannot be admitted, where 
Poſſeſſion belongs to a General Boa; this will 
hold good againſt thoſe who pretend any poſi- 
tive Communion to have been the primitive 


State of things; in which indeed no Private 
Perſon can take any thing to himſelf, exclu. 


ſive of the whole _— But the primitiye 
av 


Condition in which we have plac'd things, is 
equally diſtant from poſitive Communion, and 
from Propriety in the ſtrict ſence of the word: 
and we aflert, that before "pang wa can pro. 
duce Dominion, it is neceſſary that ſome Com. 


pact, (a tacit one at leaſt) ſhould have been 


rſt ſettled to that EffeR. 

XII. Others form their Scripture Account 
of the Origin of Dominion in this manner: 
T hat God gave our fir Parents that Common 
Dominion which he deſign'd for all Men in ge. 
neral, to be held undivided ; inaſmuch as the 
Primitive Pair repreſented the Perſon of al! 
human Race : In which ſenſe it may ſtill rightly 
enough be ſaid, I hat the Dominion of the World 
or of the T hings in the World, as they are capable 
of paſſing into Property, * to Mankind. 
But this Common Dominion doth not exclude 
Private ; ſince we neither can nor ought to con. 
cerve it without a reſpect and tendency to private 
Dominion, ſo to be conſtituted as ſhould be agree. 
able to a Rational and a Social Nature. But in 
Adam the latter of theſe Dominions met in Con. 

junction with the former, excluding bis Children 
without any previeus Ceſſion or Surrenary (a), 
Now, as to this Account, we- will make no 
Quarrel about words; that is, we allow the 
Name of common Dominion to what we our 
ſelves have rather choſe to call a Right of 
uſing the Creatures, inherent in Men by vir. 
tue of the Divine Conceſſion ; provided this 
common Dominion conſider d by it ſelf, be 
{uppos'd to obtain no Effect between Man and 
Man. On which Point we have before affirm d, 
that Men might have reſted ſatisfy d with that 


Right of uſing things as they lay in common; 


and that twas not neceſlary ſeparate Domi- 
nions ſhould immediately be introduc'd, fo 
long as Men were yet few in number, and 
follow'd a ſimple unzmprov'd way of living; 
but when their Race was conſiderably mult- 
plied, and when Induſtry had advanc'd the 
Conveniencies of Life, then the neceſlary Re- 
gard to the Preſervation of Soctety recom- 
mended the Diſtinction of Properties; yet ſo 
as that things did not paſs all at once into this 
Condition, but ſucceſlively, according as the 
Occaſional Methods of Peace and Agreement 


ſeem'd to demand. But that Adam held a pri- 


vate Dominion over all Things, before his 
Sons had left him, to ſet up Families of their 
own, is a very negligent Aftertion. 

For Firſt, Private Dominion always takes 
its Riſe from ſome Human Act; therefore, 
Adam could not have ſuch a Dominion over 
thoſe things, which he was ſo far from having 
taken Poſſeſſion of, that they did not ſo much 
as fall under his Knowledge. 

3 of 12 L. 33 i Be 

. Ir. (2), is very un 
plied to the L. . as if Adum by 
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) See Mr. Pareyrac's Note upon this Section. 


(a] Vid. Becler, ad Gree. d. 1. 
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ing his Feet on one part of the Earth, 
— be ſuppos d to hve whia poſſeſſion of 
the whole World. If any one perſiſts in giving 
the Name of Property to that Right of uſing 
things which Men receiv'd by the Grant of 
their Creator, then we might admit what 
theſe Authors lay down, That Property was 
the Cauſe of Occupancy and Diviſion; or that 
it was therefore Lawful for Men to chal- 
lenge things to themſelves by laying hands 
upon them, and by parting them into ſeparate 
Shares, becauſe God had given them a general 
Commiſſion to apply other Creatures to their 
own Uſe. But if we take the word Property 
in its ſtrict and general Senſe, as it denotes the 
Excluſion of all Others from a particular thing 
already aſſign d to One; then 'tis altogether 
true, that Drviſton and Occupancy are the Cauſes 
of Property. Farther, Adams Children, whilſt 
they yet continued part of their Father's Fa- 
mily, were bound indeed to obey his Pleaſure 
1n regard to their Uſe of things ; yet this, as 
was before obſerv'd, proceeded not from the 
Force of any private Dominion in Adam, but 
from the force of his paternal Power. For whilſt 
they were young and helpleſs, he was oblig d 


10 maintain them. And when they were Ca- 


pable of doing ſome Service, {till the ſame pa- 
ternal Authority required both that in ufing 
the common Store they ſhould be guided by 
their Father's Directions, leſt they ſhould in- 
cur any Miſchief by Intemperance ; and like- 
wiſe that ſuch things as they had either ga- 


ther'd from a ſpontaneous Growth, or had 


produc'd by their own Induſtry, they ſhould 
deliver into the hands of their Father, to be 
given out as he ſhould think fit: And he, 
o long as he enjoy d this Right, was bound 
to provide Neceſſaries for his Children, even 


after they were arriv'd at Maturity, as time 


and occaſion ſhould require. And hence, if 
any one of his Sons ſhould, for inſtance, con- 
trary to his Prohibition have privately feaſted 
with too much Greedineſs on ſome particular 
Fruit, the Youth had been by no means guilt 

of Theft, but of Diſobedience to his Father's 


Command. Or, if Adam had order'd one that 


was grown up to gather Proviſion for the 
Suſtenance of a young Brother, and the Party 
thus employ d had either devour'd it himſell, 
or laid it up ſecretly for his future uſe, he de- 


: erv'd Correction, not for Theft, but for vio- 


lating the Charge which his Father laid upon 
him, During this Period therefore, neither 
Adam nor his Children had any private Do- 
minion: The Right of primitive Communion 
was ſufficient for hig turn; and as for them, 
they in the Exerciſe of the ſame Right, de- 
pended on his Care and Guidance. So that 
Adams private Dominion then began when he 
diſmiſſed his Sons from under his Tuition, and 


gave them leave to erect ſeparate Families for 
themſelves. 


— 
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XIII. Let us conſider too the Arguments of 
thoſe who maintain that this primitive Com. 
munion was 1mpollible (a). They ſay, That 
ſuch a Communion neither could have been, nor 
ought to have been, in the State of Innocence, 
becauſe as every Order and Method, conformab!: 
to right Reaſon ; ſo the mot comely Order of 
palin thoſe things, the Dominion of which 
God had granted to Mankind, agreed in an eſpe- 
cial manner to that ſtate in which the YVertue of 
abſtaining from what was anothers, deſery'd to 
bear an honourable Name. Whence the Deca- 
logue as it eſtabliſbeth the Duty of forbearing the 
Goods of others, ſo it ſecures every one in the 
Emoyment of a certain and ſeparate Poſſeſſion. 
To this we anſwer, 

Firft, That we can have no ſuch clear Evi- 
dence what kind of Life (with reſpect to theſe 
External things,) Men would have led, had 
they continued in their firſt Sinleſs Condition; 
and conſequently whether the Community, or 
the Propriety, of things would have been moſt 
ſuitable to that ſtate. 

But farther; We may venture to make it a 
Queſtion, Whether it be not a higher Degree, 
a greater Perfection of Vertue to enjoy quietly 
a common Proviſion, and to deſire no particular 
Advantage above the reſt who have the ſame 
Title to it, than to abſtain from the diſtinct 
Portion of others ? | 

Laſtly, Whatever we are to ſay as to the 
Eternity of the Law of Nature, thus much 
is certain; That there's no Neceſſity every 
Object of that Law ſhould have always ex- 
iſted; many of them proceeding, in the courſe 
of time, from the Agreements and Inſtitution 
of Men: Thus the Law againſt Murther had 
no Object, whilſt Alam was the only Perſon 
in the World; nor the Law againſt Adultery, 
whilſt none of his Sons were arriv'd to Man's 
Eſtate; nor the Law againſt Theft, before the 
Diviſion of things ; nor the Law againſt bear- 
ing Falſe. witneſs, be fore the Judicial Proceſſes 
were introduc d; nor the Law againſt coveting 
the Houſe, the Man- ſervant, or Maid- ſervant 
of others, whilſt they lodg'd in Caves, and 
e'er Servitude was eſtabliſh d; nor laſtly, the 
Law of honouring Parents, before Eve was a 
Mother (b). They proceed to tell us, That 
neither was ſuch a Community poſſuble in the ſtate 
of Men after the Fall Firlt, Becauſe we can't ſo 
much as form any Notion of it in our Hind : For 
Grotius /o deſcribes its Laws and Rules, as 
that every Perſon might immediately ſeige for his 
uſe what he pleas'd, and might conſume any 
thing that was conſumable. Hus ſuch an Ex- 
erciſe of the General Right ſerv d then inſtead 
of Property : For what any one had thus ſeized, 
none elſe could take from him without Injury. 
T, 2. this Motion eſtabliſbeth a I roperty in 
Community, and conſequently implies a Contra- 
diftion ; the only End and Effect of Property 
being this, that one Perſon ſhould not rob and 


(a) Ha. Bœcler. ubi ſupra. 


(b) See above, I. 2 c. 3. [ 22. 
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plunder another. But here they vainly pretend 
a Difficulty where there is none: For antece- 
dently to any Human Act, and to the Uſe of 
any thing in the World, when the bare Caſe 
is thus, That each thing belongs no more to 
one Man than to another, and conſequently 
belongs alike to neither; the Primitive Com- 
munion bears a different Aſpect from what it 
hath after Men begin to lay hands upon the 
General Store, and to employ it in their Ser- 
vice: Since 1n the latter Caſe, by virtue of a 
previous Covenant, whatever any Man hath 
ſeized for his private uſe, becomes his Pro- 
perty. Otherwiſe Men muſt altogether ab- 
{tain from the ule of things. Hence in this 
Qualified Communzon, as we may call it, the 
Subſtances of things belong to none, but their 
Fruits become matter of Property, when ga- 
ther'd. This Notion of Community temper'd 
with ſuch a degree of Property, may we think 
be eaſily apprehended by Perſons of no very 
Nice or Philoſophical Heads. To give a plain 
Inſtance : the Acorns were his that took the 
Pains of getting them, but the Oak had no 
particular Owner. Thus much being laid 
down, the way is the better clear'd towards 
_ anſwering what they farther object. The 
pretend that ſuch a Communion could not poſſib 
laft one Moment of time, that it was contrary 
to the Human or Rational Nature, Savage and 
Unſociable; and conſequently is capable of afford. 
ing no other uſe than that from it, as a feigu d 
Hypotheſis, may be ſhewn the Neceſſity of a di- 
ſtinct᷑ or private Dominion in a Civil State. 


It's true, this Communzon conſider d, pre- 


ciſely 1n 1t ſelf, and before any Application 
and Exerciſe of it, could not ſub 13 unleſs 
Men could have always walk'd naked, and 
liv'd without cating. Yet why it ſhould not 
ſubſiſt when thus qualified with a mixture 
of Property, there was nothing to hinder ; 
whilſt the number of Men was yet few, and 
their Life plain and unrefined. It is certain 
however, that the more Mankind was multi- 
plied, and the more Life was improv'd, the 
greater Neceſſity there was of appropriating 
more things than before. Hence thoſe People 
lead but a rude and barbarous life, who make 
the neareſt Approach to the Primitive Com- 
munion; thoſe, ſuppoſe, who live on Herbs, 
Roots, Fruits of chance growth, and what 
they take in hunting and 1n fiſhing, and who 
claim no other Eſtate and Wealth than a Cave 
with its wretched Furniture. Farther, when 
we aſſert that all things were, by Nature, ne- 
gatively Common, we don't mean that the 
Law of Nature commands Men perpetually to 

reſerve ſuch a State; but that things if con- 

der'd antecedently to any Act of Men, were 
ſo diſpoſed, as that no one Perſon could claim 
them rather than another. On the other ſide, 
in afficming that Men left this Communion 
upon the Advice and Direction of Reaſon, we 


pretend not that it was neceſſary all things 
ſhould be appropriated in the ſame Moment: 
but according as the Temper or Condition of 
Men, the Nature of the things themſelvez 
and the Difference of place required; and * 
was judg d moſt convenient for the cutting off 
all manner of Quarrel or Diſſention. And 
therefore, neither are we who are utterly ba. 
niſhed the primitive Communion, nor thoſe 
Barbarous Nations which {till retain many 
Foot-ſteps of it, guilty, in this reſpect, of a 
Breach of the Law of Nature. Thus too, what 
they add hath little Difficulty : After the Fall, 
ſay they, Men could not live without Law, and 


yet maintain a Social Life ; therefore, neither 


without the Diſtinction of Properties; ſince the 
Communion of things is Inconſi ent with Law, 
which is wont to aſſen and diſtribute particular 
Poſſeſſons. But ſince all Laws do not preſup- 
poſe ſeparate Dominion, why might not thoſe 
others be obſerv'd ſo as to keep up a Life of 
Society under that qualified Communion? Tho 
it mult be confeſs'd, that before the Diviſion 
of Properties, a very few Heads of Law 
might have been ſufficient for the Government 
of Mankind. Therefore when Servint in his 
Obſervations on Virgil (i), reports it as the 
Reaſon why Ceres was by the Ancients call'd 
Legifera, and her Rites T heſmophoria, Becauſe 


ſhe 15 ſaid to bave been the Foundreſs of Laus; 


inaſmuch before the Invention of Corn, Men 
wandred about without Law or Government ; 
which wild Condition was taken og _ Corn 
came into uſe, and after Laws had been ini. 
tuted upon the Diviſion of Land (2): This Ac- 
count ought not to be admitted without ſome 
Limitation. Indeed a more pompous Train 
of Laws became needful after Froprieties were 
fixed, Men being ruled before by a ſmall num- 
ber of Ordinances; yet Communion conſider d 
by it ſelf, doth not render Life altogether 
lawleſs and unſociable, but only more 2 
and unpoliſh'd; and as it were, not well ſe 

and compacted. As for platonical Community, 
it hath nothing to do with the Caſe before 
us; it being proſeſſedly politive, and extended 
— only to Goods, but to Wives and Chil- 

ren. 

XIV. We may hence diſcover in what ſenſe 
we are to take that Aſſertion laid down by 
ſome Authors, That Property and Dommun 
belongs to the Law of Nature, ftridtly ſo called, 
and which is written in the Minds of Me. 
Where 'tis to be obſerv'd, that this Expreſſion, 
ſuch or ſuch a thing belongs to, or is of, 1h 
Law of Nature, hath a different Meaning, ac- 
cording as it's ſpoke either of any expreſs or 
immediate Command, or elſe of ſome Cultom 
or Inſtitution eſtabliſh'd in Human Life. In 
the firſt ſenſe it imports, that the Law of 
Nature enjoins the doing, or the not doing ol 
ſuch a matter: in the ſecond, That ſoun 
Reaſon adviſeth the Reception and Settlement 


(1) An. 4. 58. 
Univerſelle, 


(2) See the Hiſtorical Expligation of the Fable of Cere: in the Sixth Tome of Bb, 
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* "SO 


'F ſach a thing amongſt Men, from the gene. 
2 of a ſocial Life. For as 
for thoſe Cuſtoms or Regulations which are 
introduc'd for the particular Advantage of ſe- 
parate Commonwealths, ſuch are ſaid to pro- 
ceed from Civil or Poſitive Law. When there- 
fore 'tis demanded whether or no Property ows 
its Original to the Law of Nature, the latter 
Senſe of the Word is to be regarded, and not 
the former. That is, inaſmuch as a ſocial Life 
is the very Foundation of Natural Law, and 
fince it is at the ſame time ſufficiently evident 
from the Temper and Genius of Mankind, 
that in a great Multitude, where all join their 
Endeavours towards improving Life with va- 
rious Inventions, the Peace and Beauty of 
Society could not be kept up without diſtin& 
Dominions of things; ſuch Dominions were 
therefore ſettled ; and this very rightly and 
agreeable to the Aim of Nature's Laws, Human 
Affairs plainly requiring it to be done. And 
aſter this Eſtabliſhment, the ſame Law com- 
mands the Obſervance of every thing that 
may conduce to the End for which theſe pri- 
vate Dominions were erected : Yet was there 
no expreſs and determinate Command of the 
Law of Nature, by virtue of which all things 
ought to be brought under Property, imme- 
diately upon the Origin of Mankind, or in 
all places alike ; but Property was gradually 
introduced, according as it appear d requiſite 
to the Common Peace. But the e of 

rs, 


Nature about abſtaining from what is anot 

then firſt began to exert its Force; when at 
length, Men by mutual Agreement had mark'd 
out, and appointed what ſhould belong to 
others, and what each Perſon ſhould claim 
as his own. Before this time it lay conceal d, 
(as it were virtually or potentially,) in that 
gene ral Precept which enjoins us to ſtand to 
our Covenants, and not to injure the Right 
of our Neighbour. Nor is it any Abſurdity 
to affirm, that the Obligation we lie under, not 
to invade the Goods of others, is Coeval with 
Human Race; and yet that Diſtinction of 
meum and uum was afterwards ordained. 
Thus we are often bound to yield Obedience 
before we know what will be enjoin'd : As 
when we have an Obligation in general to 
follow the Directions of ſome certain Perſon 
in all things that he ſhall hereafter ire 
us to perform; or when we may ſu {e- 
veral particular Commands to be implied in 
{ome general Rule. 

XV. Tis needful in this place to add a word 
or two concerning the Subject of Property; 
on which Head the principal Queſtion is, 
Whether thoſe are Capable of being Pro- 
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ietors, who have not the uſe of Reaſon, as 
fants and delirous Perſons? Now here it is 
certain, that neither of theſe can originally 
acquire the Property of any thing, or make it 
their own by taking immediate Poſſeſſion of it. 
The Reaſon is, becauſe in this Method of ac- 
quiring Property, the Intention of the Ac- 
quiſitor is nec „ ſignifying that he will 
tor the future hold ſuch a thing as his own; 
and he ſhonld at the ſame ins ba able to un- 
de rſtand, that ſuch an Act is effectual towards 
the creating a Right in him. But this cannot 
be ſuppoſed in the Perſons of whom we ſpeak. 
Yet as to the obtaining the Property of ſuch 
things as are derived upon them from others, 
the Caſe is different. For though here like- 
wiſe, to make a thing paſs to me from another, 
tis in the common and regular courſe requir'd 
that I have an Underſtanding able to judge of 
what 1s done, and to ſhew by Signs proceeding 
from Real Intention, that I am willing to re- 
ceive ſuch a thing, and to keep it to my ſelf; 
yet tis the receiv'd Practice of all Civiliz'd 
Nations, to permit Children in their molt ten- 
der Age, and even before their Birth (a), to 
receive and to retain a Property deſcending to 
them. And this is no more than what Natural 
Reaſon and Equity adviſed; inaſmuch as the 
things which Men uſually appropriate, * 
to the Uſe and Service ol Life, and arg no le 
neceſſary for Infants than for grown Forks 4 
nay indeed ſomewhat more neceſſary for the 
former; who by reaſon of their Weakneſs in 
Body and Mind, cannot fo well provide for 
their own Occaſions. In Infants therefore a pre- 
ſumed Conſent is judg d equivalent to a formal 
Acceptance, it being taken for granted, that no 
one will refuſe what conduceth to his Benefit: 
Yet on Account of their Immaturity of Judg- 
ment, the Poſſeſſion only, and not the Exer- 
ciſe, of this Right could be conferr'd upon 
them. The general Cuſtoms of Nations in 
their Favour, might allow them to hold, but 
not to uſe any thing by their own Diſpoſal (5). 
However leſt their Right ſhould by this means 
come to nothin —— farther required, 
that Perſons of Years and Diſcretion ſhould 
act as their Repreſentatives, in the Manage- 
ment of their Goods, till they are Capable 
of underſtanding it themſelves. This Ma- 
nagement 1s either committed to a certain 
Perſon by him who transfers the Goods upon 
them; or, in Civil States, the Matter is ſettled 
by Direction of the Laws, and of the Ma- 
giſtrates; or, where both theſe Proviſions are 
wanting, nearneſs of Blood, or of Habitation, 
or the Sec Law of general Kindneſs, recom- 
mends the good Office to fit Hands (c). 3 


** 


— . 


— 


(a) Ha. I. 7. c. 26. D. de Statu hominum, I. 3. D. f pars hered. petatur. (b) Gal. 4. 1. (c) On this Occaſion 


we may mention the Law of Charondat, (recurded 


Diedor. Sic. I 12. c. 15. p. 81. Edit. Rhodoms.) which aſſigns 


the Goods -of Minors to the Care of the Kindred by the Father's ſide, but their Perſons and the Buſineſs of their 


ducation, to the Kindred by the Macher. 


Jud it 
not deſcend, would make no Attempt on che Life and Sa 
ainſ f and yet at the ſame time would be ve 
their Fortunes, becauſe after their Death, whether Natural or Caſual, the Eſtate would fall to t 3 


Opportunity for any Deſign a theic Perſans ; 


robable, that the latter, to whom the Inheritance could 
of their Wards; and that the former would have no 
diligent in managing 


ublius 
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all Perſons who have engag'd themſelves in 
this Caſe, by what means ſoever they came to 
be intruſted with it, are oblig d to diſcharge 
it with the utmoſt Fidelity; in regard to that 
tender Age, inſufficient ſor its own Guidance 
and Defence. Therefore Heſiod ranks in the 
ſame Claſs of Sinners, him that hath hurt a 
Stranger, or one that ſued to him for Protection; 
him that hath defil'd his Brother's Bed; him 
that hath uſed rigorous Treatment toward an 
Ancient Parent; 

"Os Tf Tw apeading ANITA oppard TIXIR, 

Op. & Dier. I. 1. v. 330. Edit. Cleric. 
And him whoſe Fraud the Orphan's Hope be- 

| [guiles ; 


Plato in his Books of Laws (7) calls Orphans, 
The greateFt and moſt ſacred 

likewiſe offers many Conſideratrons about the 
Duty of Guardians. Yet that a Man ſhould 
ſuſtain this Office and Truſt without reward 
or with expence, Humanity and Equity do not 
always require. Hacler, Ziegler, ol Felden 
may be conſulted farther on this Subje&, in 
their Obſervations upon Erozzus, B. II. I. 3. {.6. 
where they ſhew that Property even in the 
Aru, Secundus, reſts in the Perſon of the In. 
fants or Minors; The Guardians having no 


more than the bare management of another's 


Right and Poſſeſſion. 


— 


Publius Syrus. 


Male ſecum agit ager medicum qui heredem facit. 


He that makes his Heir his Phyſician, 

Is a good Patient, but a bad Politician. ; 
Diogenes Laert. (in Solen) gives us a Law of Solon's, much to the ſame purpoſe ; ordaining, That no Guardian ſbould 
cobabit with the Mother of his Ward, and that he ſhould be incapable of the Guardianſhip, to whom the Eſtate fell, upon the 


M/nor's Deceaſe. (1) L. r1. p. 972, Edit. Mech. 


CHAP. V. 
Of the Ohject of Property. 


E are 1n the next place to enquire into 
the Object of Property, or to examine 
what Things are capable of coming under that 
condition: Now to give a Thing this Capa- 
city, we judge theſe two Qualifications to be 
neceſſary. Fir/t, That it be able to afford ſome 
Uſe to Men, mediately or immediately; by it 
ſelf, or by its connexion with ſome what elle : 
And Secondly , That it be ſome way or other 
ſo far under the power of Men, as that they 
may faſten on it, and keepit for their Occaſions. 
And farther, ſince Property implies a Right of 
excluding others from your Poſſeſſion, which 
Right would be altogether inſignificant, if it 
could not be effectually exerciſed ; twould be 
in vain for you to claim that as your own, 
which you can by no means diake others 
trom ſharing with you. | 
II. Yet ſome Things there are, which tho 


very beneficial to Mankind, yet by reaſon of 
their vaſt Extent, are inexhauſtible, ſo that all 


may enjoy them together, and yet no Man ſuiter 
in his particular uſe. To appropriate Things 
of this Nature, would be malicious and inhu- 
man: And on this account tis uſual to attribute 
an exemption from Property, to the Light 
and Heat of the Sun, to the Air, to the run- 
ning Water, and the like (4) (1). Although 
ſince Nature by denying Men Wings, hath made 


the uſe of the Earth neceſſary to their uſing 
the Light; hence it comes to that ſome 
Perſons may be utterly debarr'd from the latter; 
as Criminals, for 1 in their Dungeon, 
In like manner, ſince the Air is in ſome p 
more clear and pure than in others, in this 
reſpe& the value of a place may be inhanced. 
As we ſee Men who allow pleaſure any ſhare 
in their choice, very highly regard the pro- 
ſpect of — or of and eſpecially 
of the former : For which reaſon thoſe Services 
have been introduc'd, (2) of not raifing 2 
Building higher; of Lights, and of not hin- 
_ . Lights; of Prof; and of not hindring 
Proſpects. So though on other accounts 0 
one w1ll pretend ay a Property in the Wind, 
yet we may appoint a Service or Duty of not 
—— the Wind to the prejudice of our 
ills. 

III. We are likewiſe to obſerve, that as the 
Subſtances of thoſe Things which Men have 
Dominion over are compos'd of different kinds 
of matter, ſo each Thing is taken and poſſefs'd 
in that way which the condition of its Nature 
admits : For the more cloſely any thing can be 
confin'd, and as it were ſhut up, the more 
eaſily will it produce the effects of Proper!y 
againſt the Claims of others. And conſequent- 
ly the more capable a thing is of being guarded 


(a) Perron. 1s there any one of the moſt excellent Works of Nature, which ſbe hath not made common to all the World? 
The Sun ſhines with an Univerſal Influence. The Moon, attended with her numberleſs train of Stars, lights the very Beaſts te 
their Food. What is there in Nature more bright and beautiful than the Waters ? Tet they flow for publick uſe. 


Latona thus pleads in Ovid : (Metam. I. 6. 349. 
Quid prohibetis aquas ? uſus communis aquarum eſt; 
Nec ſulem proprium natura, nec aera fecit. 
Nec tenues undas ; ad publica munera veni. 


What Rudeneſs Water for my Uſe denies, : 
Whoſe endleſs Store the Common World ſupplies ? 
Nor Light nor Air did Heaven create for One, 

Nor Gentle Streams: I crave a Publick Boon. * 
vid. t. 1. De rerum diviſ. &c. .. See Barheyrac 2d Note upon this Sect. (2) See hereafter, ch 6. 
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ge - {+ Invaders, the greater Security we 
— 2 ſelves in the — of it. * 
on are not im mediately to conclude a Thing 
1 mpt from Property, becauſe 1t cannot with- 
= {ome trouble be kept from other Hands ; 
lo in caſe a thing be in ſo wide a manner ſpread 
and diffus d, as that either tis morally impoſſi- 
ble it ſhould fall under any method of keeping, 
or that it cannot be kept without much greater 
charges than the Fruits and Advantages of it 
would countervail, it is not to be ſuppoſed 
that any Perſon deſires to fix a Property which 
can bring him nothing. but burthen and ex- 
pence in defending it. Though to render a 
Thing capable of being appropriated, it is not 
{tritly neceflary that we ſhould inclole it, or 
be able to inclole it within artificial Bounds , 
or ſuch as are different from its own Subſtance; 
tis ſufficient if the compaſs and extent of it 
can be any way determin'd. And therefore 
Grotius hath given himſelf a needleſs Trouble, 
when to prove Rivers capable of Property , he 
uſeth this Argument, (4) That although they 
are bounde bu 
united 10 0 Rrvers, or the Sea, yet tis 
enough that The greater part of them, that 1s, 
their Sides are mcloſed. 

IV. Laſtly , we farther diſcover , that the 
uſe of ſome Things is confin d, as it were, 
within narrow limits, and cannot admit of 
Shares; the appropriation of which was high- 
ly expedient to the peace of Mankind. 

Again, There are Things, which as they 
afford us different Uſes, may in regard to ſome 
Uſes be ſpent and exhauſted, and yet in regard 
to other Uſes yield a neverfailing Abundance. 
Now, as on the one fide, there is no reaſon 
why ſuch Things as thoſe ſhould not be 
brought under Property ; ſo on the other fide, 
the Law of Kindneſs and Humanity forbids us 
to deny the inexhauſtible Uſe of them to any 
Perſon that in a friendly and peaceable manner 
deſires it. But if any thing could be found 
inexhauſtible in all its Uſes, twould be abſurd 
not to leave that 1n 1ts Primitive Community. 
Indeed in a poſitive Communion, if the Object 
be ſufficient to ſerve all, when divided, no- 
thing hinders but that we may divide it; if 
it would not be thus ſufficient, tis beſt to 
polleſs it ſtill without diviſion : But that a 
Thing lying in common to Mankind, and 
ſufficient for the promiſcuous Uſe of all, ſhould 
be ſhared out into diſtin& parts, is certainly 
Tepugnant to Reaſon. The Earth is of ſuch a 
magnitude as to ſerve the Occaſions of all People 
in all Uſes to which they can apply it, yet 
it would not thus ſerve them, were it poſſeſs d 
without Diviſion, by fo vaſt Bodies of In- 
habitants as it now contains: Becauſe it could 
never afford them Suſtenance, unleſs manur'd 
and 5 4 Therefore there is plainly this 
particular Reaſon why the Extent of the Earth 


ſhould not hinder its being divided; and yet 


d by the Land at neither end, but 


the ſame reaſon would make the diviſion of 
the Ocean appear a ridiculous abſurdity (5). 

V. Indeed all other Things have little dith- 
culty in this point; but as to the Sea, whether 
or no. that be capable of Property, hath been 
diſputed by the greateſt Genius's of the preſent 
Age. On which Controverſy tis eaſy to re. 
mark, that many of the Mriters engaged in it, 
were more guided by their Affection to their 
Country, than by their regard to Truth. Yet 
by theſe, and by others who have ſhewn them- 
ſelves more diſ-intereſſed and impartial, the 
whole Subject hath been ſo fully diſcuſs'd, that 
tis hard to ſay any thing that others have not 
already offer d. We may therefore be allow'd 
to ule more brevity on the Queſtion before us; 
the Authors (1) who have throughly canvaſs'd 
it, being ſo univerſally read. This then is 
manifeſt, that the ſame Divine Grant which 
firſt gave Man a . t of aſſuming the Sove- 
reignty of the Earth, included likewiſe the 
Sea. The Commiſſion as well runs, 4ave Do- 
minion over the Fiſhes of the Sea, as over the 
Beafis of the Land (2). And we cannot con- 
ceive any Supremacy and Rule over Animals, 
without a Right of uſing the Element which 
they inhabit, according as the Nature of it 
will allow. Indeed mention is likewiſe made 
of the Fowls of the Air, yet fince we cannot 
move and ſupport our ſelves in that Element 
alone, 2 we are unable to exerciſe Do- 
minion over the Air any farther than we can 
reach while we ſtand upon the Earth. But on 
the Sea we ſtretch our Empire much farther, 
by the means of Ships, now brought to their 
higheſt perfection; which are not only ſer- 
viceable in tranſporting Burthens, but like- 
wiſe carry Mars through the Kingdoms of 
Neptune in a far more dreadful Array than he 
18 attended with when he rageth by Land. No 
one is now ſo ſuperſtitious as to join in the 
Poer's Scruple : | 


Nequicquam Deus abſcidit 

Prudens Oceano difſociabilt 

Terras, /i tamen impiæ 

Non tangenaa rates iranſiuliunt vada. 


In vain did Nature's Wiſe Command, 

Divide the Waters from the Land, 

If daring Ships, and Men profane, 

Invade th' inviolable Main. Z.1. Od. 3. 21. gc. 


Mr. Dryden. 


Nor doth the Sea appear to have any privilege 
above the Earth, by virtue of which Men 
ought leſs to apply it to their Occaſions and 
Uſe. However, fince the Donation of God doth 
not immediately conſtitute ſuch Dominion as 
ſhall take effe& againſt the Claims of others; 
therefore 2 was — to the choice of 11 
whether they would appropriate the Sea like. 
wiſe, as they had done the greateſt part of che 


(a) L.2.c. 3.f. 5. (b) Comp. Ziegler ad Grot. 1. 2. c. 2. [ 3. (1) The moſt conſiderable are Gretius in His 
Bock inticled Mare Clan and Selden in His Book i Ga Mare Liberum. (2) Geneſ. I 28. 13 
5 j 
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Land; or whether they would let it remain 
in its Primitive State, belonging no more to 
one Perſon than to any beſides. 

VI. The Queſtion 1s, therefore, Whether 
any thing particular may be diſcover'd in the 
Sea, which ſhould hinder it from being an Ob- 


je ct of Property? This ſome have undertaken 


to affirm, partly upon Natural, and 2 
upon Moral Reaſons. Amongſt the former 
they have alledg'd the Fluidity of the Sea; 
that, according to the Common Nature of all 
Liquid Bodies, the parts of it are held to- 
— by no proper Bands; whereas Poſſeſſion 
can take place only in things that are fix d and 
terminated. To which others make anſwer, 
That Fluidity conſider'd in it ſelf is no Bar 
againſt Property: And beſides, that the Sea is 
not without its Limits, being ſurrounded b 

the Shore; and that it is a Work of no ſuc 

great difficulty to confine the ſeveral parts and 
tracts of it within ſtricter Bounds. It may be 
added, that as Rivers are not the leſs capable 
of Property, becauſe they paſs away in à per- 
petual Stream; ſo neither is the Sea, on ac- 
count of its being driven about by the force of 
the Winds and Tide. The River 1s one thing, 
and the Stream or Current another: And in 
the ſame manner the Sea is conſider d diſtinctly 
from the Waters which it contains, The valt 
extent of the Sea doth by no means render it 
impoſſible to be kept, and therefore doth not 
altogether hinder it from coming under Pro- 


perty. For we may abridge others of the uſe 


of the Sea, either by Forts upon the Shore, 
where it toucheth our Territories in narrow 
Creeks, and Streights; or by Ships of War, 
which are able to perform the fame Service on 
the Water, as Caſtles and Forts on the Land. 
Though it cannot be denied, but that for one 
People to keep the whole Ocean, 1s morally 
impoſlible: Nor would it be worth their while 
to maintain Fleets in all parts, for the defence 
of it againſt all others who ſhould defire to- 
mare with them in the uſe. Now tis great 
folly to covet what one can't keep; eſpecially 
when by ſuch a purſuit we do not aim at the 
Neceſſities of Late, but at the Gratification of 
vain Ambition, and of needleſs Avarice. For 
though otherwiſe the Defect of Natural Abili- 
ty dath not preſently extinguiſh a Moral Capa- 
city, yet inaſmuch as the latter, by reaſon of 
the Corruption of Mankind, is almoſt inſig- 
nificant, Prudence adviſeth us, to graſp at no 
more than we can well ſecure our ſelves in the 
enjoyment of. Grotius's limitation on this 
point ſeems ſuperfluous, when he remarks (a). 
That Rivers or part of the Sea be appro- 
priated upon [appeſition that either the former or 
ibe latter are but incon/iderable in reſpet? of the 
Land ; or however, are not ſo large, but that when 
compared with the Land, they may only ſeem 
40 bave the proportion of 4 part io the whole. 
For let us conſider a People ſeating themſel ves 


Book IV. 
on the ſide of a vaſt River, on a long an FR 
row {lip of Land; here the River will 2 
means be inconſiderable in compariſon with 
the Land; and yet we don't imagine that thi; 
would hinder it from a capacity of Appropri. 
ation. Thus there are Kingdoms, which in 
extent are far exceeded by their Provinces and 
Appendages. | 

The Moral Reaſon which theſe Author; 
urge to prove the Sea incapable of becomin 
Property, is taken from this conſideration, that 
the uſe of it is inexhauſtible, and therefore 
ſufficient for the promiſcuous ſervice of all. 
So that twould be vain and impert: nent to at. 
tempt the diviſion of it into ſeparate portions 
and ſhares. Which Argument we would in. 
deed acknowledge to be the ſtrongeſt that can 
be produced in the preſent Caſe , were it once 
made appear that the Sea, is with reſpect to 
all its Uſes, ſufficient for all Men in all parts. 
Becauſe the appropriation of Things was in. 
troduced on no other account but to prelerye 
the Peace of Human Society. And ſince one 
effect of it is this, That he who againſt his 
will invades and uiurps my Peculiar, really 
doth an Injury to me, which I might jultly 
revenge in a hoſtile manner; theretore thole 
who ſhould have deſired to turn a thing into 
Property, which whilſt expos d to Common 
Uſe, Aden. likely to — ny — 
among ought to have been look d upon 
not as — of the Peace of Mankind, 
but as Perſons who brought in new occaſiom 
of breaking and diſturbing it. But whether 
the Sea be thus inexhauſtible in all its parts, 
with reſpe& to every Uſe, will be made more 
evident, if we examine more diſtinctly the 
particular Services which it affords. 

VII. The uſe of Waſhing and of drawing 
Water is indeed inexhauſtible ; but then this 
is of no great conſequence, and extends no 
farther than to the Inhabitants of the Shore. 
The Sea-water is likewiſe ſerviceable for 
the making of Salt: But this advantage as 
well as the former is canfin'd to thoſe who 
dwell on the Coaſts. Farther, as to the con- 
venience of Navigation, the Sea is inexhauſti- 
ble, and ſuffers no damage from being thus em- 
ploy'd (5) (1). But then beſides theſe, there 
are other Uſes, part of which are not altoge- 
ther inexhaultible ; and part may prove at 
occaſion of damage to Maritime Countries, 
whoſe Intereſt will not admit that the Sea 
ſhould every where lie promiſcuoully free to all. 
Of the former kind is Fiſhing, as likewiſe the 
gathering of any thing which grows in the 
Water. As for Fiſhi , though it hath much 
more abundant Subject in the Sea, than in 
Lakes or Rivers; yet tis manifeſt that it may 
in part be exhaulted; and chat if all Nations 
ſhould defire ſuch a Right and Liberty near 
the Coaſts of any particular Country , that 
Country muſt be very much prejudic'd in this 


(a)L.2c.3.C 7,3 (b) vid. l. 23. f. 1. D. de Servirus; pred. rafiic; (1) Vid. lib, 8. t. 3 P. 4 Seri, 


5 . Tut 


* 


e · 


= 


P*Y 1 nn 1 


a Mb. —_— «6. «a «& 


| Sea for ſome hundreds of 


CHAP. V. 
— a. .ſnecially ſince tis very uſual that ſome 
= ed — Fiſh, or perhaps ſome more 

"ecious Commodity 3, a8 Pearls, Coral, _— 

he like, are to be found only in one part o 

ort Sea, and that of no conſiderable extent. 
To this Caſe there is no reaſon why the Bor- 
Jerers ſhould not rather challenge to them- 
ſelves this Happineſs of a wealthy Shore or Sea, 
than thoſe oh are ſeated at a diſtance from 
it: And other Nations can with no more 
Jultice grudge or envy them ſuch an Advan- 


tage, than they can be angry that, 


2 — Non omits fert omnia tellus. 

India mittit ebur , molles ſua thura * , (a) 
; C. AI 

All ſorts of Goods their ſeveral Countries = 


Black Ebon only will in Tnaia grow, [Bough. 
And Od'rous F 


e on the Sabearn 
Mr. Dryden. 


An Uſe of the latter kind it is, that the Ma- 
ritime Countries are guarded and defended b 
their Situation. Hence the Duke of Somerſet, 
Protector of England, under Edward the Sixth, 
in an Epiie to the Scots, which we find in 
Sleidan's _ mentaries, () tells ue 
clauaimur ſanquam manibus » 
miſſimo. 2 all ſides encloſed — 
Ocean, 4s with the Frongeft Wall and Bulwark. 
And we may with much more Juſtice beſtow on 
the Sea that Name of d d 79.505, an Immortal 
Mall, with which Zſocrates (e) complemented 
the River Nile. Yet this Defence is not alto- 
gether certain and ſecure. It hinders indeed 
any Expedition on Foot, but lies open to the 
approach of Veſſels. For which Reaſon it 
mult needs be a diſadvantage to any People, 
thus ſeated, that other Nations ſhould have 
free acceſs to their Shore with Ships of War, 
without asking their leave, or without givin 
ſecurity for their peaceful and inoffenſive Paſ- 
ſage. But we cannot, with any Accuracy, 
determine in general how large a ſpace of the 
Sea ought to be allow'd for ſuch a defence, in 
reſpe& of which it may be for the Safety and 
Intereſt of the Borderers to claim a diſtinct 
Dominion over it. Yet certainly it would 
urge à very unreaſonable Fear and Jealouſie, 
ſhould any Kingdom barely on this account 
deſire to — their Sovereignty over the 


es together (4). 
However we ſee by what hath been offer d, 
that there may be very weighty Reaſons for a 
People ſo far to appropriate to themſelves 
ſome part of the Sea, as to oblige all others 10 
acknowledge the uſe of the ſame part, as a 
permiſſion from them, and an Act of Bounty 


and Favour. 
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VIII. But ſince all Dominion capable of pro- 
ducing any Effect againſt the Claims of others, 
takes its riſe from ſome Act of Men; therefore 
how far the Bounds of any People ought to 
reach on the Sea, is to be diſcover'd either 
from their own Right of Poſſeſſion, or from 
their Treaties with their Neighbours (e). Yet 
ſuppoſing the Matter to be dubious, and that 
there are no clear Memorials to be found of 
ſuch Acts as might prove the Occupancy to be 
real which is alledg d; what preſumption are 
to be made in this Caſe we may underſtand 
from the following Remarks. In the Begin- 
ning then whilſt we were yet ignorantof Navi- 
gation , it is not probable that the People 
which had taken 12 of any Territories, 


extended their Dominion farther than to the 


Neighbouring Shore. For inaſmuch as the 
Fiſhing Trade was yet but poor and barren, 
for want of Boats, and the utmoſt advan- 
tage they could make was to pick up the 
Shell-Fiſh which were left by the Tide, or 
to Angle from the Rocks; there was no fear 
that they ſhould in this reſpe& ſuffer from 
their Neighbours ; who being neceſſitated to 
make their approaches by Land, might be re- 
uls'd with little difficulty. Nay, after the 
nvention of Shipping, molt Nations for a con- 
ſiderable time, left each other at full liberty to 
fiſn where they pleas'd : becauſe they imagin d 
that an Employment of ſo great labour and 
hardſhip would not engage ſuch a numerous 
Train of Followers, as that any publick Di- 
ſturbance ſhould be apprehended from their 
Diſputes and Contentions. And whilſt Hoſtile 
Heats were yet unknown, the Sea was a ſuffi- 
cient Defence without other aſſiſtances. And 
afterwards when they began to build Ships of 
War, Men were contented a long while to 
appropriate only the Havens and Bays, leav- 
ing the other parts of the Sea in their Primi- 
tive Community. This moderationembolden'd 
the Pirates to carry on their Profeſſion with 
greater liberty; whilſt they were of Opini- 
on, That twas a leſs heinous breach of 
the General Peace, to commit theſe Outrages 
in places ſubject to no Juriſdiian. At length, 
when they had found out the benefit of Mer- 
chandiſe, and the conveniency of ſo ſhort a 
paſſage by Water for Goods and Traffick, ſome 
Governments ſeated near the Streights or Nar- 
row Seas, challeng'd to themſelves a Property 
in them, that by requiring Toll and Cuſtom , 
they might come in for a ſhare in the Gain, or 
that their Towns might be frequented by the 
Trading part of the World. After this, other 
rts of the Sea were likewiſe brought under 
fabjection , either on account of their great 
plenty of Fiſh, or becauſe this was a neceſſary 


(a) See Pliny (1.9. c. 15.) of the happy Shore about Byzentium, (1) Vid. Virgil. Georg. 1.1. v.57. Oc. (b) L. 20. 


(e) Encom. Buſr. (d) What Ce 
uities look on it as the hi 


bours : this they reckon the ſureſt 


ar rts of the Germans may ſerve to 7 
gheſt Honour to ——— extent of Deſart round about them, waſting all the Confines of their Neigh- 
mark of an extraordinary Yalour, that the former Borderers have retired, and been driven 


rate this : The particular Commu- 


*0 4 zreater diſtance, and that none dare ſeat themſelves in ſo formidable a Neighbourhoud. And then beſides, they though: 
themſelves the ſafer by this Policy, having taken 22 — Lon Incurfions, de B. C. I. 6. 
Pari. 


(e) Thus Iſocrates (in His Panegyr. p. 111. E 


aſts that the At heni ans by their Articles of Peace with 


the King of Perſia, had obliged him not to come "* Phaſ. elis wich his Ships of War, Ex 
q 2 3 
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Expedient for the ſecurity of the bordering 
Provinces. 

Yet in theſe times they ſcarce exerciſed any 
other Right of Sovereignty, beſides the giving 
out Injundtions, that all who paſs'd within 
ſuch Bounds ſhould abſtain from all Harm and 
Violence, that no Piracies ſhould be there 
committed, and no Veſſels of War enter with- 
ont Permiſſion. Thus when the Zacedemo- 
nians, in Thacyaides (a), had convey'd Forces 
to Epidaurus, by Sea, the Argrves in an Em- 
baſſy to the Athenians complain'd, that they 
having promis'd by League not to grant the 
Enemies of Argos Paſſage through their Do- 
minions, had nevertheleſs ſufferd them to 
ſail by unmoleſted. And accordingly the Athe- 
nian interpreted this Act of the Lacedemo- 
nians as a Breach of Peace. We ſee it is now 
the receiv'd Cuſtom, in order to the Acknow- 
ledgment of this Sovereignty, that Foreign 
Veilels, as they paſs by any Fort on the 
Shore, or any Ship of War A to the 
Prince, who at * carries himſelf as 
— of the Sea, ſhall pay ſome Mark of Re- 

"h doth not ſeem neceſſary that particular 
Nations ſhould make out the preciſe time 
when they obtain'd the Dominions of ſuch or 
ſuch parts of the Sea, by taking Poſſeſſion of 
it : but, inaſmuch as the Exerciſe of this Do- 
minion may not at all times be of Uſe and Ad- 
vantage, tis enough if they then perform'd 
any Act of Sovereignty, when the Intereſt of 
the Commonwealth feem'd to require it: nay, 
in our Judgment, it might be no Abſurdity to 
affirm, that when Naval Forces are once 
brought into common uſe, the parts of the 
Sea, ſo far as they ſerve only for a Defence 
or an Appendage, do without any ſpecial cor- 
poral Act, paſs immediately under the Domi- 
nion of that People whoſe Shores they waſh. 
(4) For in this reſpect the Sea is to be look d 
on as an Increment of the Land, as the ad- 
joining Moors and Fens are reckon'd the In- 
crement of a City. Now, as in the Occupancy, 
or the taking Poſſeſſion of Immovables, it is 
not neceſſary that our Body ſhould touch each 
part, but the touching of one Part only is 
concetv'd to create a Property over the whole; 
ſo when a People have ſeiz d on one particular 
Region incloſed within ſettled Bounds, {till 
under the Notion of taking all the void ſpace 
about that they ſhall afterwards have Occaſion 
for, though at firſt they have no Deſign to en- 
large, or exerciſe their Dominion farther than 
thoſe Bounds, as not thinking what lies be- 
yond to be of uſe or ſervice to them; yet 
when they come at length to find, that there 


is a Neceſſity of adding ſuch a void fpace to 
their preſent Poſſeſſions, their bare Intention 
and Reſolution ſhould ſeem ſufficient to extend 
their Sovereignty over it, as a Part or Appen. 
dage of their Empire. Eſpecially when it once 
222 that other Nations had thus ſtretch d 
their Command over the Void Sea: Whence 


*ris a fair Preſumption, that the reſt of the 


World pretend not that they ſhould be behind 
with them in this Advantage 8 ). From which 
Conſiderations it is manifeſt, that in theſe 
times, when Shipping is brought to its higheſt 
Perfection, it is preſum'd, that every Mari. 
time People at all acquainted with Navigation 
are Lords of the Sea, where it touchet their 
own Shore, ſo far as it may be counted a De. 
fence, eſpecially in Ports and other places 
where there is Convenience of Landing (c). 
In like manner the Gulphs and Channels, or 
Arms of the Sea, are, according to the regular 
courſe, ſuppoſed to belong to the People with 
whoſe Lands they are encompaſſed. But in 
caſe different Nations border on the ſame 
Channel, the Sovereignty of each ſhall be con- 
cerv'd to reach into the middle of the Water, 
from every part of their reſpective Shore: 
unleſs either all the States have agreed by Co- 
venant to uſe the whole Water promiſcuouſly 
amongſt themſelves, and to exerciſe a general 
undivided Sovereignty over it, againſt Fo- 
reigners: Or elle, it one particular People 
have obtain'd a Dominion over the whole b 
Pact, or by the Tacit Conceſſion of the re 
or by the Right of Conqueſt, or becaufe they 
firſt fix d their Station near it, and immediatel 
took it into full Poſſeſſion, exe rciſing Acts of 
Sovereignty againſt the People of the oppoſite 
Shore. In which latter Caſe, nevertheleſs, 
the other Neighbouring States, their Fellow- 
Borderers ſhall be ſuppoſed to be Lords of each 
of their particular Ports, and of ſo much of 
the Sea, as the convenient Acceſs to the Shore 
requires (4). 

IX. But what ſhall we ſay of the main Ocean, 
which ſpreads it ſelf between thoſe vaſt Con- 
tinents of Zarope, Africa, America, and the 
unknown Southern Coaſts? Was this ever 
brought under Properzy, or doth it ſtill remain 
in its primitive State, free and common to all 
the World? As for the prodigious extent of 
it, this however doth not abſolutely render it 
incapable of being appropriated. Vet we muſt 
confeſs, the Dominion of it would not be only 
unprofitable, but unjuſt; ſhould either any one 
Nation challenge it all to themſelves, or ſe- 
veral States divide it into ſo many Shares, ex- 
cluding all the reſt of Mankind. Navigation, 
or the Convenience of Water: paſſage, is a 


(a) L. 5. c. 56. Ed. Oxon. (b) Comp. Ziegler. ad Grot. 1. 2. c. 3.1. 11. (1) In all the Editions of che Original, 


the word eum is wanting, which makes our Author very difficult to be underſtood. 


(c) Bodinus, de Repub. I. 1. 


c. uit. on the Authority of Baldus affirms, that by s kind of common Right, enjoy'd by all Princes of Maritime Countries, 
che particular Sovereign may command and controul tho ſe who approach within Sixty Miles of his Shore. 

(d) Of the Effects of the Sovereignty (if it may be fo term'd) over the Sea, Ya. Alberic, Gentil. Advocat. 
I Han. 1. 1. ci & 14. and Selden mar. clauſ. I. 2. c. 20, 21, 22. To which we may add, by the way, what Dr. 
Chamberlain takes notice of in his Preſent State of England, pag. 1. c. 4. That Perſons born under Shipboard upon Sea? 
which are ſubi-7 to th Engliſh Dominion, are accounted Natives of England, «nd have nv wed of Naturalization, 4. 
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thing which ſuffers no Damage by being en- 
joy'd; on the bare Account of which, the Ap. 
propriation of the Sea is needleſs and ſuper- 
fluous, lince Men may fail no leſs commo- 
diouſly, were the Sea common to all Nations, 
than if it were peculiarly ſubject to one. The 
Fiſhing Trade is of no very great Conſequence 
in the main Ocean; and ſince you do but vainly 
call a _— Your own, when tis morally im- 
poſſible to hinder others from uſing it promiſ- 
cuouſly with your ſelf; we cannot think any 
State would find it tantamount, to maintain 
Fleets in all parts of the Sea, only to ſecure 
the Fiſhing againſt Interlopers. Bur what if 
2 particular Nation, either through Ambition 
and the Vanity of being ſtiled Lords of the 
Ocean; or prompted by Avarice, and the hopes 
of drawing to themſelves all the Advantages of 
Navigation and Trade, ſhould claim the Ocean 
as their peculiar Poſſeſſion ? Eſpecially if they 
urged by way of Title, That they were the 
firlt who entred upon the uſe of it with Sails 
and Shipping, and that they poſſeſs Lands in 
every Continent round it: And that, fince the 
Sea was originally a void ſpace, he who before 
the reſt attempted to fix a Uſe and Occupancy 
in it, might thereby acquire a Property exclu- 
ſive of all others. To this we anſwer, That 
Men have indeed a Privilege of making Waſte- 


laces their own, by firſt ſeizing upon them: 


ut then they are always to remember, that 
God gave the World not to this nor to that 
Man, but to human Race in general; as like. 
wiſe that all Men are by Nature equal. 
Wherefore, that Tacit Covenant between the 
firſt Introducers of Property, aſſigning the 
Right of thoſe things which did not fall under 
their prime Diviſion, to the Perſons who 
ſhould firſt take Poſſeſſion of them, can by no 
means be extended to ſuch an Object, which 
if one ſhould hold alone, he might oppreſs all 
others with moſt unjuſt Slavery, or might in- 
tercept ſome molt Important Advantages , 
which would otherwiſe accrue to all Nations 
in common. Inaſmuch as ſuch a Caſe as this 


could not enter into the Imagination of thoſe 


primitive Diviſors. As then no one would 
deſerve Cenſure for taking out of a common 
Store whatever 1s ny for his own Oc- 
caſions, though in order to future uſe; So be is 
not to be endur'd, who out of a vain and ſenſe- 
leſs Greedineſs, ſhould lay Claim to more than 
he could ever ſpend ; and ſhould deſire in- 
finitely to enlarge his own Dominion, for no 
other Reaſon, but to debar others from the 
uſe of thoſe good things which Nature affords. 
There can then no probable Ground or Co- 
lour be alledged why any one People ſhould 
pretend to the Dominion of the whole Ocean, 
ſo as by virtue of this Right to aim at ex- 
cluding all others from ſailing there. Not one 
of thoſe Reaſons which firſt moved Men to 


the Settlement of Property, doth affeR the 


„ 


—— _—_ 


main Sea. To make it fit for Navigation, 


p- there is no need (in regard to the Sea it ſelf,) 


of the Pains and Induſtry of Men. The Winds 
labour no more to drive all the Fleets in the 
World, than a ſingle Veſſel. Nor do thoſe 
Tracts which the Keels plough up, make the 
way rougher to thoſe that follow them. As 
for the Paſſage to the other Continent, this is 
not rendered leſs convenient to one Nation, 
though another uſeth the ſame Road. And to 
have been the firſt Travellers thro' any place, 
doth by no means give a People the Dominion 
of 1t, or prohibit others from turning it to 
the ſame Advantage. It is a moſt imprudent 
Plea to urge, That any one State by intercepting 
the Naval Affairs of all others, may be able to 
draw to it ſelf the whole Profit of a Sea tradt, 
which Intere fi all Perſons ought induſtricuſly to 
purſue. As if all the reſt of Mankind ought 
to be oppreſs'd by a molt unjuſt Monopoly, to 
gratify the inſatiable Avarice of a ſingle Go- 
vernment : or, as if all others muſt voluntarily 
turn Slaves, becauſe the wicked Ambition of 
one Prince or State luſts after the Sovereignty 
of the whole World. Such hath been the 
Bounty of Providence towards Mankind, as to 
give an abundant Supply of all things uſeful 
to their Neceſſities. But as to the manner of 
poſſeſſing theſe things, Reaſon enjoins Men to 
uſe ſuch Moderation in it, as to reſt contented 
with the Acquiſition of ſo much as is likely to 
ſuffice for the Service of themſelves and of 
their Dependants. Nor doth the ſame Principle 
forbid them to be concern'd for the future, 
provided they do not, either by Envy or Ava- 
rice hinder others from gaining a Needful 
Maintenance and Relief. If any one carries 
his Purſuits further, and ſcrapes up ſuper- 
fluous Stores, to the Injury and Oppreſſion 
of others, it can be no Fault in the reſt, if, 
when Opportunity ſerves, they engage in a 
timely Enterprize of reducing him to Rea- 
fon. 

X. From what we have obſerv'd, it is clear, 
that to fail the Ocean in a peaceful manner, 
both is and ought to be the free Priviledge of 
all Nations: It zs, becauſe no one People have 
attain'd ſuch a Right over the Ocean, as will 
juſtify them in ſhutting out all others from the 
ſame Benefit: And ig ought to be, becauſe the 
Law of general Kindneſs and Humanity re- 
quires it. Whence it follows, that no So- 
vereign can hinder the Nations which border 
on the main Sea, and are not under his Go- 
yernment, from maintaining aTrade with each 
other ; unleſs he have by Covenant obtain'd 
ſuch a Right, as either that ſome particular 
State is bound, on his account, to exclude 
ſome certain People from all Commerce with 
them; (of which kind was the Contract be- 
tween the Datch Eaff. India. Company, and 
the Emperour of Ceylon) (a); or that ſome 
whole Nation haye ſurrendred up to him their 


— 


(a) Vid. Philisp. Balde, deſcript. oræ Maleþar. & Coromand. c 1a & 2 


Right 
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Right of Sailing to another. For ſince I may, 
at my pleaſure, either retain or alienate my 
Goods, eſpecially ſuch as regard rather the 
Supe rfluities of Pleaſure than the Neceſſities 
of Life, there is no reaſon but that I may on 
ſome certain Conſiderations oblige my ſelf to 
diſpoſe of them to one Perſon, and to none 
belides. And this indeed is one proper effect 
of Liberty, that Men may by Covenant give 
up their Rights between themſelves ; though 
no ſuch Covenant ſhall be allowed, if really 
prejudicial to a Third Perſon. Hence like- 
vis, as 2 Prince may juſtly ordain, that no 
Goods, of the Growth or the Manufacture of 
his Dominions, ſhall be exported by Foreign- 
ers, unleſs by ſuch as have obtain d this Privi- 
ledge, either upon Covenant, or by free Grant; 
(tho' the Law of Nature doth not at all oblige 
him to ſtrike ſuch a Covenant, or to make 


ſuch a Grant, unleſs ſome Nation abroad he 
reduced to ſuch Extremity, as that withour 
this Liberty of Commerce, they mult neceſſa. 
rily periſh:) So if a People of Zurope, for 
Inſtance, have appropriated any Country in 
Africk, or the Indies, by ſuch means, and in 
ſuch manner as the Cuſtom of Nations makes 
Effectual towards the acquiring Dominion, 
they may with like Juſtice, if they think fit, 
cut off from others all Paſſage thither on ac. 
count of Traffick, or not allow it, but under 
certain Conditions, or ſome ſettled Burtheng 
and Duties. And this we now ſee in every 
Day's Practice: Nor doth it appear to be in 
any reſpect repugnant to Natural Reaſon. For 
that Liberty of Commerce, on which ſome 
rouge ſuch high Pretenſions, doth not hinder 

ut that a State may allow more Favour to its 
own Subjects, than to Strangers. 


C HAP. VI. 
Of Occupancy. 


T follows in courſe, that we conſider the 
ſeveral ways of acquiring Dominion, which, 
after Crotius's Judgment (a), may conveni- 
ently be divided into Originary and Derivative. 
The former are thoſe by which the Property 
of any thing was firſt introduced : The latter 
thoſe by which a Property already ſettled paſs- 
eth from one Man to another. 

Again, The Originary way of acquiring Pro- 
perty (1) is either ſimple and abſolute, as 
when we obtain a Dominion over the Subſtance 
and Body of a thing: Or only primitive and 
with reſpeR, as when we add to a thing al- 
ready our own, ſome further Improvement 
and Increaſe. 

II. We have ſufficiently made it appear in 
our former Remarks (2), that after Men came 
to a Reſolution of quitting the Primitive Com- 
munion (3), upon the Strength of a previous 
Contract, they aſſign d to each Perſon his ſhare 
out of the general Stock, either by the Au- 
thority of Parents, or by univerſal Conſent, 
or by Lot, or ſometimes by the free Choice 
and Opinion of the Party receiving. Now 
"Twas at the ſame time agreed, that whatever 
did not come under this grand Diviſion, ſhould 
paſs to the firſt Occupant (4); that 1s, to him 
who, before others, took Bodily Poſſeſſion of 
it (5), with Intention to keep it as his own. 


Hence, when Grot:us (6) affirms, That Ori- 
ginal Acquiſition, anciently whilf7 'twas poſſuble 
for all Mankind to meet in one place, might be 
made by Diviſion alſo, whereas now it can ve 
made only by Occupancy: The words ought to be 
explain d in the following ſenſe. When Man- 
kind firſt began to ſeparate into many Fami- 
lies, diſtinct Dominion: were ſettled by Di- 
viſion: After this Diviſion, 4e is ſaid origi. 
nally to acquire a thing lying void and with- 
out a Poſſeſſor, who happens to be the moſt 
early Occupant of it; 2z.e. he who lays hold 
on ſuch a thing before others, or gets the 
2 0 2 them in putting in his Claim to 
it (3). 

III. In Relation to the Occupancy of Im- 
movables (7), eſpecially of Lands, we are 
carefully to obſerve and diſtinguiſh, whether 
it be made by one Perſon only, or by many in 
Con junction. One Man is then adjudg'd to be 
the Occupant of Land, when he tills and ma- 
nures it, or when he encloſeth it with ſettled 
Boundaries and Limits: Let ſtill with this 
Proviſo, that he graſp at no more than what 
upon a fair account, ſeems tenable by one 
A however enlarg'd and multiplied. 
Should one Man ( for Inſtance ) be, with his 
Wife, caſt upon a deſart Iſland, ſufficient to 
maintain Myriads of People ; he could not 


(a) L. 2. c. 3. . (1) This Diviſion agrees 


likewiſe with Derivative Acquiſitions, See the next Chap. ſ. "'% 
See Mr. Barbcyrac's Note upon this Section. (2) Ch.5.f.4. (3) See Mr. Barbeyrac's iſt Note upon this SeRt. .. 
(4) Ruod enim Nullius eſt, id ratione Naturali Occupanti conceditur. D. I. 41. t. 1. leg, 3. princip. (5) Our Author 
will explain himſelf in Se&. 8, 9. See Mr. Barbeyrac's ad Note upon this Section. 
(b) Thus the word is uſed in Seneca, Thyeſt. v. 202 & 


(6) U#: ſupra. 
203. 


In medio eft ſcelus peſit um Occupants. 


In Tecitut, H. J. 5.1. in fn, Multi ques urbe atq; Italia ſus quemq; ſpes acciverat occupandi principem adhuc vacuum. 
In Pliny, |. 4. Epiſt. 15. In es civitate in qua omn'a quaſi ab occupantibus aguntur, 944 legitimum tempus expetant, 


f EM ” 
neu 14'urd '-4 lens fn”, 


(7) See Mr. Barbeyra''s iſt Note upon this Section. 
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without intolerable Arrogance challenge the 
whole Iſland to himſelf upon the Right of 
Occupancy , and endeavour to repulſe thoſe 
who ſhould land on a different part of the 
Shore. 

But when any number of Men jointly poſſeſs 
themſelves of a Tract of Land, this Occu- 
pancy is wont to be made either by the M hole, 
or by Parcels (1). | 

The former happens, when Men in an 
united Body ſeize on ſome deſolate Region, 
encompaſs d with certain Bounds, either by 
Nature or by human Appointment. The ſe- 
veral Parcels of which Region are either 
granted to the particular Members of the 
Community, to take and to hold as each ſhall 
think fit; (a Method but rarely practiſed:) or 
what ſeems more convenient for the Preven- 
tion of Quarrels and Diſputes, are allotted to 
every Perion by publick Defignation. For 
that a promiſcuous Occupancy 1s apt to breed 
Confuſion, we may oblerve from that De- 
ſcription which (a) Li gives us of Rome, 
Forma urbis erat occupate magis quam diviſe 
27 5 > was the g arance Ki the City, 
as if it en firſt poſſe ſ$ d rather by Oc 
than by a — Drviſion. Tacitus and Ca 
will furniſh us with Inſtances. The former 
reports of the Ancient Germans, to this pur- 
poſe (5); Such a number of Men dwelling to- 
gether, (for Grotins reads Vicos, not Yes) 
occupy or poſſeſs ſuch a Portion of Land, which 
they afterwards parcel out into private Shares, 
according to the Worth and Efleem of particular 
Perſons ; the vat extent of the _ making 
theſe Partitions eaſy and prafficable. They 
change their Arable Ground every Tear, and are 
never at a hfs on this account. So likewiſe 
Ceſar tells us of the Suevi (e), Tie baue an 
hundred Cantons, from each of which they draw 
every Tear a Thouſand Men for the Camp: ſeruice; 
the ref? keep at bome, and till the Ground 
themſelves, and for their abſent Friends. T he 
net Tear they relieve each other ; thoſe who 
ſervd in the Army return 10 take care of the 
Land, and thoſe who tarried behind lift them- 

ſelues for the War. Thus, they never interrupt 
eitber the Buſineſs of FHusbandry, or the uſe 
and Diſcipline of Arms. But there is no ſuch 
thing as ſeparate or private Fields known among 
them ; nor are they allowed to inhavit any one 
Place longer than the ſpace of a year. And again 
(4) ſpeaking of the German Nations in com- 
mon; No Perſon, ſays he, hath any certain 
Quantity of Land, any ſettled or proper Boun- 


daries. But the Princes and Magiſtrates every 
Tear aſſign the ſeveral Tribes their Reſidents, 
in what place, and to what extent they judge 
convenient; and, the Tear after, force them to 


remove to a new Seat. The Deſign of which 


Inſtitution was, no doubt, to preſerve the An- 
cient Simplicity of Life, ſo unacquainted with 
Avarice and with Luxury. We find Forace 
alluding to this Cuſtom. Lib. 3. Od. 24. 
L. 9, &c. 


CampeFres melins Scythe, 
(Worum planſira vagas rite trabunt domes,) 
Frum, & rigid! Gets : 
Immetata quibus jugera liberas 
Fruges, & Cererem ferunt, 
Nec cultura placet Jongior annua ; 
Defuniumque laboribus 
AEqnali recreat ſorte vicarins (e]. 


The Rovers of the Sytbian Plains, 
Whom peaceful Want inur'd of old 
To wheel their Houſes in their Wains, 
And Getans ſtiff with Native Cold, 
In ſolid Happineſs out vie 
The Pomp and Pride of 7zafy. 
Unmeaſur'd Lands free Plenty yield, 
And Ceres loves to ſhift the Scene, 
A ſingle Harveſt loads the Field, 
A ſingle Year confines her Reign: 
And if the Farmer weary grow, 


His honeſt Second takes the Ploagh, 


IV. As for this Occupancy in general, or 
by the whole, we are farther to obſerve, that 
it confers on the Community, as ſuch, a Do. 
minion over all things contain'd within the 
Tra& which they thus poſſeſs, not only Im- 
movable, but likewiſe Movable Goods and 
Animals; at leaſt it gives them ſuch a Right 
of taking the latter kind, as excludes all 
others from the ſame Priviledge. And ſuch 
an univerſal Dominion as is here deſcrib'd, is 
ſo very different from the Dominion of private 
Men, that the latter may be transferr'd to a 
Stranger or Alien, whilſt the former remains 
ſafe in the Hands of the Community (/) (2). 
Nor is it neceſſary that all things which are 
firſt occupied in this General way, ſhould be 
——— divided amongſt particular and di- 
ſtinct Proprietors. Therefore if in a Region 
thus poſſeſſed, any thing ſhould be found which 
is not aſcertain'd to a private Owner, it muſt 
not preſently be look d on as void and wefte, fo 
that any one Perſon may ſeize it as his Peculiar, 


(1) See Grot. B. 2. c. 2. Cf (a) L. 5. in fin. (b) German. c. 26. (c) De B. G. I. 4. c. 1. (d) L. 6. c. 22. 
(e) Of the Inhabitants of the Fe I 4 4 Diodor. Sic. I. 5. C. 9. p. 292. B. Ed. Rhadom. The ſame Author, 
1. 5. c. 34. p. 310, 311. attributes to the Yacceans, a more ſtrict kind of Communion , The Nation of the YVacceans 
(ſays he) divide their Land early into ſo many Partitions in order to the tilling it: The Fruit and Product they bring inte 
a Common Stack, out of which they un every Man his Share. If the Country Men imbezil any part, it is a Capital Crime. 


See likewiſe, J. 5. c. 45. ibid. c. a5. p. 320. D. 
So too the Apalchitæ labour — — 


Of the Commonwealth of the Panchaant. 
the common, and each Houſholder according to the number of his Family, re- 


ceivd every Full Moon his Proportion out of the publick Store-houſe. Vid. Noch fert. Deſcript. Antilar. par. 2. 


c. 7. n. 8. Comp. Grot. I. 11. c. 2. f. 
to the Civil State E — 


(2) Vid. Grer. I. 2. c. 3. .. 4. 


f (Ff) Dio Chryſoſt 
; Jet this doth nat in the leaft hinder, but that every Mas i; Lord of hit own Poſſefton: 


ow, Orat. 31. in Rhodiac. The whole Country belongs 


but 
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but we muſt ſuppoſe it to belong to the whole 
people (1). And the ſame Rule may (in our 
udgment) be extended to ſuch deſolate Iſlands 
as lie in any Sea under the Dominion of a par- 
ticular Common- wealth (2); or ſuch as though 
they do not now appear, yet happen to riſe 
afterwards in the ſame place; of which we 
find ſeveral Examples recorded by Pliny. Now 
in the diſpoſal of ſuch things as theſe, the 
People take different Methods: Sometimes 
the profits of them are laid up 1n a publick 
Stock, to be taken out again for publick 
uſes; ſometimes all the Subjects, ſometimes 
thoſe only of a certain Order or Degree; and 
ſometimes Foreigners too are allow'd to hold 
and enjoy them, as Tenants of the State. Yet 
in all Caſes, whatever Right private Perſons 
obtain over theſe things, depends on the Ap- 
pointment of the whole Community. But 
there is ſome difference, as to this point, be- 
tween Immovables and Movables. The former, 
in regard that they lie in open view, and can- 
not be fore d out of their place, are by virtue 
of that Univerſal or General Occupancy im- 
mediately ſuppos'd to belong to the People, ſo 
far as concerns the Body and Subſtance of them. 
But now as to Movable things, ſome of theſe 
are ſo framed or diſpoſed, as that the Region 
may indeed be the Seat of their production; 
and yet there is need either of labour in find- 
ing or gathering them, as Metals in the Bowels 
of the Earth, Jewels, Pearls and the like, 
icatter'd about the Shores and other places: 
Or elſe of particular care in taking and ſecu- 
ring them, that they may not afterwards get out 
of our Hands; as Beaſts, Fiſh, and Fowl. Men 
having no Power over theſe things, ſo as to 
aſe them at their pleaſure, before they are 
tound or taken; it follows, that a People by 
themſelves in this General poſſeſſing manner 
of the Seat where they are to be met with, do 
not properly acquire a Dominion over them, 
but only a Right of 33 a Dominion 
hereafter, by particularly taking and ſecuring 
them. Hence, for Inſtance, we cannot rightly 
lay, That the Wild Beaſts of any Country, 
which ſtill remain in their Natural Freedom, 
are the Property of the Prince: But the Prince 
alone hath the Right of taking them, inaſ- 
much as he is Lord of the Soil where they run; 
and he may communicate this Right to others 
in what degree and under what reſtraints he 
pleaſeth. Therefore he who is Sovereign of 
the reſpective Lands or Waters, may grant 


a Right of taking and appropriating things of 


this Nature, either promiſcuouſly to all Per- 
fons, or to none but his own Subjects; or ſtill 
only to his Subjects of ſuch a Quality: Or, 
laſtly, he may, if he thinks fit, reſerve the 
privilege wholly to himſelf. For though the 


places, or in ſuch as were void of the Dominion 
ty of the Occ 
* 


things themſel ves be not yet, in ſtrict Speech, 
under Dominion, yet foraſmuch as the AR of 
appropriating them cannot be accompliſhed 
without ufing ſome other things which are 
ſubje to Dominion; as ſuppoſe the Earth, or 
the Water; it follows, that he who hath 
the Sovereignty of the latter things, may by 
a Decree to this purpoſe, prohibit others 
from uling them, as means of acquiring the 
former (4). | 


V. Hence it is apparent, that it depends on 


the Will of the Sovereign, and not on any Na- 
tural and Neceſſary Law, what Right the pri- 
vate Members of a State ſhall ena as to the 
gathering of Movables not yet poſſeſs d, as to 


Hunting, Hawking, Fiſhing, and the like. 


Nay, and as to the Occupancy of deſolate Re- 
ions; which the Supreme Governors may 
inder any of their Subjects from entring upon. 

Such a Prohibition cannot indeed pre judice 

Foreigners, who by taking poſſeſſion of thoſe 

Regions may make them their own: But it 

will be a {top to the Subjects of the reſpective 

Governors, ſo that none of them ſhall acquire 

the ſaid things, but thoſe only who have ob- 


tain'd a Grant and Commiſſion ſo to do. For 


in ſome places private Men are allow'd more of 
theſe Advantages, and in ſome leſs, according 
as the Rulers in every State have judg'd con- 
venient. By the Zewzſh Cuſtom, as Mr. Slaen 
(5) informs us, #hatever was found m deſolate 


and Culture of private Perſons, became the Pro- 
t; as Graſs, Fruit, Wood, 

he like. Alſo the Fiſh, whether in Salt or 
Freſh Water, and the Wild Beats and Birds : 
Tet no one was permitted io Hunt or to Hawk 
in another Man's Ground: T hough even there, if 
he had once taken Came, it was his own. 
But to rob the Parks and Ponds was utterly an- 
lawful. The Roman Lawyers talk much to 
the ſame purpoſe. For thus Gazus (c), A 
Animals taken on the Land, on the Sea, or in the 
Arr , that is, Wild Beaſts, Birds , and Fiſh, 
belong to thoſe who take them : For what is yet 
no Body's, Natural Reaſon aſſigns to the fir Oc- 
cupant. (d) On theſe and the like places the 
Expolitors of the Civil-Law obſerve, that 
under the Term Fer.e, are comprehended all 
Living Creatures, which Nature hath endued 
with an unlimited Power of ſtraying up and 
down about their proper Elements; So as to 
take in thoſe likewiſe which have been tamed 
by the Uſe and Company of Men. Though 
perhaps the diſtinction between Wild and 
Tame Creatures might be thus better ex- 
preſs'd; that the former are more averſe to 
Human Society, take greater delight in enjoy- 
ing their boundleſs Liberty, and cannot, 
without great difficulty, be accuſtomed to live 


(1) Vid. Grote, I. 2, c. 2. ſ. 4. (2) Vid. Plin. N. H. I. 4. c. 12. (a) Comp. Gros. I. 2. c. 2. f. 5. & c. 3. ſ. 3. & 1 
(b) De J. N. & G. Sec. Heb. I. 6. c. 4. (c) Inftit.l. 2. t. 1. De rer. u E. acqui rend. ipſarum 4110 Aug 


( d ) Concerning Fiſh there is an elegant 


paſſage in Plautus Ruden, Act. 4. Scen. 3. v. 32, Oc. Ecguem eſſe dices, 


Tae. Cru you ſay hat any one of the Fiſh belongs to me, whilſt in its own Element? Tet thoſe which I catch are my own, and 
kon them amongſt my proper Goods: No one lays hauds on them to challenge them 7 — me; no one claims a jhare in the 


„ I ſed rhom all fairly in the open Market as my Honeſt 
ed this Argument to the Bag of Money, 


Srore» Though che F 


NY with 


an was famewhat out when he 


10 4 „ i , ya H 4&4 wii A wary Sy ha HY ©, 2 © =5© 


V 
n 
I 


og - 7 - A 


Sh og 9 


HAP. VI. 


: Of Occupancy. 


313 


eich us; nor may we, after all, depend very 
{ifely on their Fidelity: Whereas the latter 
are quite different in each of theſe reſpects. 
Yet tis a Saying of Grotins (a), That the 
2eaſon why ſome Creatures fly and avoid us, ts 
wot the want of Hildneſs and Gentleneſs on their 
(ide, but on ours Which he grounds on the 
obſervation of Travellers; that in the moſt 
emote parts, where Men had ſcarce ever, or 
ſery rarely came before, Birds have been 
ound, which offer'd themſelves freely to be 
ken. Some may rather chuſe to form the 
diſtinction by ſaying, That Wild Creatures 
have Naturally a more intractable, a more 
rough and ſtubborn diſpoſition than the Tame. 

We may here remark by the way, that in 
one place of the Inſtitutions, (b) and another 
of the Digeſts, (e) Pigeons and Peacocks are 
{ally reckon'd amongſt thoſe Fowls which we 
term Wild. The Miſtake about the Peacocks 
hath been already noted by Godofredus, on 
that Paſſage of the /n/iztutions: And as for 
Pigeons , the reaſon which 1n the very next 
Section is there given to prove Hens and Geeſe 

to be tame (1), will reach them likewiſe, there 
being other Figeons expreſly denominated 
wild. And therefore, by the Few;ſþ Cuſtoms, 
none might take them, unleſs at thirty Fur. 
longs diſtance from the Dove-Houſe (4). 

Yet Bees ( 2) are no doubt wild by Nature, 
ſince their Cuſtom of returning to their Hive, 
doth not proceed from their familiarity with 
Mankind, but from their own ſecret Inſtinct: 

| they being in all other feſpects utterly un- 
teachable. It is nevertheleſs one of Plato's 
Laws, (e)] #hoever ſhalt purſue the Swarms 
awhich belo ting on the 


to others , and by * 
Braſs. hal raw them with the delightful Sound 


to fix near himſelf, let him make Refiitution 
for the Damage. Where he ſeems to preſup- 

ſe , that the Owner of the Bees did not 
follow them when they left his Hives (f). Pliny 
(g) will have the Bees to be neither Wild nor 
Tame: Others divide them into both thoſe 
kinds. (+) But that, ſo long as they return to 
our Hives they are properly our own, and can- 
not be hurt without our loſs and damage, 1s 
very laboriouſly proved in that Declamation of 
Nuinctrilian, entituled, The Poor Man's Bees (i). 

According to the Roman Laws, (3) tis the 
ſame thing whether a Man takes Game in his 
own Land, or in thoſe of others: Becauſe 
Wild Creatures in whatſoever place they are 
found, are no Body's Property whilſt they re- 
tain their Natural Freedom. Yet the Owner 
of Land may hinder (4) others from coming 


there to follow their Sport. But {till what 
another hath taken with his Dogs or his 
Hawks, though againſt the expreſs prohibition 
of the Lord of the Soil, he thereby makes 


his own. Indeed, as to this laſt particular, 


Cujacins (x] is of a different Opinion; ground- 
ing his Exception on a Law of the Dygeſts (I). 
VI. But 1n molt places, the privilege of 
Hunting 1s left wholly to the Governors of 
the Commonwealths; who in ſome Countries 
admit their principal Subjects to be Sharers 
with them: Only Beaſts of Prey are almoſt 
every where allow'd to be killed by all Perſons 
without diſtinction Many Reaſons may be 
allign'd for this General Cuſtom. It did not 
ſeem convenient that Country-Men and La- 
bourers ſhould be permitted to quit their 
Work, that they might ramble about the 
Woods; which Indulgence might have drawn 
them on by degrees to the practice of 2 
and Plunder (en). Sometimes too, it is reckon' 
unſafe, to truſt the Common People with 
Arms. Tully (n) mentions one Lucius Do- 
mitiut, who executed a Slave only for ſtriking 
a large Boar with a Hunting-Spear, when 
after the Seruile War in Sicily, an Order had 
paſs'd, forbidding any Slave to appear with a 
Weapon. On the other ſide, for the Princes 
and Nobles, on whoſe Arms the ſafety of the 
Commonwealth was to depend, Hunting was 
elteem'd a molt agreeable Exerciſe, as a Repre- 
ſentation of War, and very proper to inure 
them in bearing the Hardſhips and Labours of 
the Field. On which account what a high value 
the Parthians, Medes and Per/ians ſet on this 
Manly Sport, we may learn from Xenophon (5) 
and other Authors (o). PBajazet the Turk is 
ſaid to have maintain'd ſeven thouſand Men 
only for the care and management of his 
Hawks; and to have had fix thouſand Dogs 
for the Chaſe. When he was taken Priſoner 
by Tamerlane, and upbraided with this Fancy 
by a Preſent of Hawks and Dogs from the Con- 
queror, he fiercely replied, For me who owe 
my Birth and Education to Amurath the Son of 
Orchan, both Sovereign Princes, Hounds and 
Hawks are proper Diver fron : Not for you 4 
rambling Free- booster of Scythia, bred up 10 
bie ving and Rapiue (p) And indeed it was but 
equitable to allow this Manly Recreation to 
Princes and Chief Men, by whoſe Toyls and 
Cares the Publick Welfare is ſecur d. But 
ſhould the fame Favour in great and flouriſh- 
ing Countries, be granted promiſcuoully to all 
Perſons, it would be of very little benefit and 
ad vantage to any one in particular (q).—— 


(a) Hiſt. Beg. I. 5. (b) Sect. 15. De rer. diviſ. (c) L. AI. t. 1. 1.5. 5. D. de A R. D. (1) Vid. 4 f. D.. 16. (d) Vid. 
Conſtantin. ! Emperenr Baba Kama. c. 77 Add. Seiden de 7. N. & G. Sec. Heb. I. 6. c. 11. (2) Vid. d. r. D.C 14. 


e) De L. L. 1.8. p.915. C. Ed. Wech. 
Fertzs, 1.26, & Lib. 40. t. 1. I. 5. £3. (i) L. 


) Comp. 14. iſtic. dict. Tit. (g) L. 11. c. 5. (h) Vid. I. 47. t. 2. D. de 
r 45 S. (b) Vid. 1.67. f. 


d. D. Lib. 41. t. 1. L. 5. .. 12. (4) Plane 


qu: alienum fundum ingreditur venandi aut aucupandi gratis, pereſt s Domino, ſi is. præviderit, beri ne ingrediatur. ib. 
(k) Obſer. 4. 2. (1) Leg. 55. t. 1. Lib. 41. D. de 4. R. B. 400 Vid. Conſtitut. mn Hu I. 2. feud. t. 27. 1.5. 

. quis ruſticus, (n) L. 5. c. 3. in Verr. (5) Cyroped. I. 1, initio, (o) Cornel. Nep. Alcibiad. c. 11. Juftin. 1.41. c. 3. 
Tacis, Annal. 1.2. C.2. Sucton Caligul. 3. (p) Laonick Chalcondyl. I. 3, (q) Plin. Panegyr. Theſe were the Arts and 
Exerciſes in which their future Generals were train d for their Country's Service: to contend with the ſwifter Beaſts in ſpeed, 


with the bolder in 


ſfirength, with the more cunning in Policy and Craft: Nor was it look'd on us an inc onſiderable Ornament 


and Triumph of Peace, to remove from the Field the Inroads of the Savage Herd, and te deliver, as it were, from @ Siege the 


1.abeurs of the Countrymen, 
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For theſe, therefore, and the like Reaſons, a 
Sovereign, if he thinks it for the Intereſt of 
the Kingdom, may againſt the conſent of the 
Common People abridge them of the liberty of 
Hunting, without any Injuſtice. Forhe doth 
not hereby take from them what was their 
own, but barely forbids them to uſe a certain 
means of acquiring things, which the meer 
Law of Nature, if it obtain'd without any 
Civil Conſtitutions, would allow them. For 
as to what ſome ignorant Perſons have urged , 
that the prohibition of Hunting 1s therefore 
nnlawful, becauſe God Almighty inveſted Men 
in general with the Dominion over Beaſts , 
the pooreſt Subjects being no leſs Men than 
their Superiors: or, as to that common Aſſer- 
tion of the Roman Lawyers, that Hunting 1s 
free to all by the Law of Nature and of Na- 
tions; Learned Men have long fince put an 
end to theſe Doubts, by diſtinguiſhing between 
the Preceptive and the Permiſſive Law of Na- 
ture, and by explaining the different accep- 
tations of thoſe Terms Jus Gentium, or the 
Law of Nations (a). 

But further, it is very probable, that in 
many places this Right was conferr'd on 
Princes by the Voluntary Motion and Act of 
the People. (i) For ſince there was a neceſſity 
of aſſigning them ſome N for the ſup- 
porting their Dignity with a ſufficient Train 
and Splendor; it was wiſely conſider'd, that 
twould be moſt convenient to allot them ſuch 
things as might be given without the damage 
or prejudice of any Man: and of this kind are 
all thoſe in which no other Perſon can yet 
claim a Property (5). | 

VII. But ſuch Laws as theſe, did not, ſtrict- 
ly ipeaking, confer on Princes the Dominion 
over Wild-beaſts, (2) but only a Right, by 
virtue of which they alone ſhould afterwards 
make them their. Property, by ſeizing and 
poſſeſſing them. Which Right, nevertheleſs, 
nad this effect in common with Dominion, 
that in cafe any other Perſon had illegally taken 
the ſaid Beaſts, they might be challeng'd at 
his hands. For it doth not ſeem reaſonable to 
admit the Opinion of ſome, who tell us, that 
even before Actual Occupancy, the Law might 
fix the Dominion of theſe things, nothing 
more being required towards the provucing of 
Dominion than a Legal Appointment. Thus 
much indeed the Law of any Country may 
effect, that a Dominion already eſtabliſhed 
over things ſhall paſs from one Subject to ano- 
ther, without any antecedent Act of the 
Parties. But the Law alone 1s not ſufficient 


to introduce originally a Dominion over ſuch . 


things as have not yet been actually brought 
under the power of Men: but there is requir'd 
farther ſame Corporal Action; eſpecially as to 
the poſſeſſion of Living Creatures. But now 
the firſt conſtituting Dominion, and the pre- 
ſerving it after it hath been once conſtituted, 
are different things. 

Some again there are who aſſert, that Pro- 
hibitions of this Nature by Civil Ordinance 
only ſtop the Right of taking Game, not 
keeping what hath been already taken. For 
two things, they ſay, there were which the 
Law of Nations allowed with reference to 
Wild Beaſts. Firſt, That all Men ſhould 
enjoy the liberty of Hunting And Secondly, 
That the Dominion of theſe Beaſts ſhould 1 
acquired by the way of Occupancy. The former 
of which Privileges ſeems in this caſe 10 be 


refrain a, but by no means the latter. Whence 


if a Perſon who was forbidden to Hunt, ſhall 
nevertheleſs have follow'd the Chaſe , and ſuc- 
ceeded m it , any Game found upon him may be 
forced away ; not becauſe he had not made it his 
own , but in way of Puniſbment he was un- 
worthy to poſſeſs it. In the ſame manner al. 
together , as Nets, Spears, and other Hunt. 
ing Inſtruments are ſeized in ſuch Mens Hand'; 


' though none can deny theſe to be their real 


Property. For which Reaſon, if Game thus 
taken contrary to Law, be gruen in charge to ano- 
ther as a matter of Hone$t Tru, it may not 
be forcibly challeng'd from him by the Magiftrate : 
as it might be, were it indeed ſtolen, ſome other 
Perſon being the jut Owner of it. But the 
Prince cannot be call d the Owner of theſe Beaſts 
before he hath aftually caught them ; and there- 


fore he who Flunts contrary to the Royal Pro- 


hibition, doth not commit Theft, nor take awap 
the Good's of another; but only acquires a thing 
which another bad a Privative or Excluſive Right 


of acquiring ; and therefore he may be puniſhed ; 


ut as for the thing which he thus got into his 
folſeſſron, it ought not to be laot d on as a matter 
of Theft, or to be challeng'd accordingly (c) (3). 
But indeed tis very ſimple to imagine, that a 
Man is by any Natural Neceſſity made Propri- 
etor of the things which he firſt lays his Hands 
on; we having already ſhewn that this Right 
is grounded on the ſtrength of a Previous Co- 
venant. (4) Therefore it a Prince ſhall forbid 
his Subjects to uſe this Method of Acquiſition, 
in regard to ſome particular things; their be- 
ing the firſt Take rs ſhall avail them nothing in 
order to the obtaining of Dominion over them. 
And that Law of the Prince hath fo far the 


(a) Vid. Grot, L2.c.3.ſ5. (1) Vid. Grote. 1.2. c. 8. f.5. (b) Of the Hunting allowed the Peruviaus under their 
Tucas, conſult at your pleaſure Garcilaſs. de la Vega Comm. Reg. 1.6. c. 6. (2) Ser Mr. Barieyrac's 1 Note upon 
the preceding Se&. (c) Vid. Gudelin. de jure noviſſimo, 1.2. c.2. and from him Arnold. Vinn. ad Sect. 13. Inſtitut. 
ac rer. diviſ. Ziegler upon Grotius, (1.2. c.2. . 5. ſpeaks much to the ſame purpoſe: That a Law may indeed hinder 
e taking of Game, but that no Law can hinder it, when t1ken, I rom immediately 51 2 into Property, as acquired. For 


that the Right of prohibiting is conſiſtent enough with this Right of Acquiſition. T 


at, whether a Man by taking Game ac- 


quires it as his Property, and whether a Man ought to make uſe of this way of acquiring, are two different Vet tons. Thar, 
n to the former, the Sovereign hath no Authority to interpoſe : Becauſe, ar he cannut make thoſe things become ſome Bout) 5 
which are no B e,, or theſe to be poſſeſſed which are not poſſeſs d (I. 3. f. 14 D. de adquiſ. pol.) ſo neither can he hinder 
Acquiſition, or -2/* that thoſe things which are already acquired, ſball not be acquired. Hut that. os to the latter of 
theſe Queſtions, the Savereign is free to enact what he pleaſeth. ( 3 ) Vid. D. Lib. 41. t. He acguinen?, wel amittend. 


pr (4 


C 4 © 4. See Mr, Barbeyracs 2d Note upon this Section 
| * 5 effect 


Gn > r eee eee eee + @ ot 


3  R}9_£bk 


— „ „ bs 4 »H BAM DA du Wl hed © 


AA Was FS KK A ., VA a .- fwd 4 15 © 


s* 6 _ @ Dp pd $4 @& 


FM 


— — — 


CHA p. VI. 


Of Oc cupancy. 


ad * 


315 


effect of Property, as that after it, the Subject 
ought not to lay hands on the ſaid Beaſts; or 
if fe doth ſo, e cannot thereby make them 
his own. Nor doth it follow, that becauſe tis 
not uſual in theſe Caſes to challenge the Fleſh, 
eſpecially from a third Perſon, when perhaps 
it is ready to corrupt; therefore the Unlawful 
Hunter was the Juſt Proprietor of it. Again, 
Taking mult not preſently be conſtrued Acqui- 
ringe the former * a bare Natural Action, 
whereas the latter includes a Moral Effect. It 
may rather be ſaid, that the Poſition of theſe 
Men is a plain Contradiction; for thus it runs, 
The Right of Hunting belongs to Princes alone, 
and if any Private Perſon takes Game, he thereby 
acquires the Dominion of it, That 1s, Princes 
alone may uſe that means by which the Law- 
ful Dominion over Wild Beaſts is gain'd and 
eltabliſh'd; and yet another Perſon may ac- 
quire the ſame Dominion, whilſt he cannot 
lawfully apply the ſame means. 

But what if it ſhould be demanded, Who 
then is the Proprietor of Game thus taken con- 
trary to Law? We have abſolutely denied the 
Taker himſelf to beſo; and as for the Prince, 
how could he fix a Property in the Game, when 
he was not concern'd in the Sport? It ſeems 
zeaſonable in this Caſe to affirm, that here the 
Hunter, tho' in a may unacceptable way of 
Service, labours for the Prince; and conſe- 
quently, by taking the Game, he makes it the 
Prince's, in the ſame manner as other Hunts- 
men, who act by a Royal Commiſſion and De- 
putation (1). 

It is, moreover, certain, that a Stranger 
likewiſe is bound by ſuch Conſtitutions as 
theſe; though perhaps in his own Country, 
the Liberty of Hunting may be univerſally al- 
low'd. Foraſmuch as this 1s a neceflary Law 
of all States, without which their Inward Peace 
and Tranquillity cannot be ſecured, that he 
who enters upon the Territories of another 
Prince, though only for a time, ought ſo long 
to conform to the Cuſtoms and Orders of the 
Place; atleaſt to all thoſe the Reaſon of which 
will hold good againſt him as well as againſt 


others, and from which the Legiſlator hath 


not peculiarly exempted Foreigners (a). But, 
on the whole, 'tis the Admonition of Wiſe 
Men, that Statutes of this kind ought with 
great Moderation to be put in force; unleſs 
iome particular aggravation in the Offender, 
deſerves a greater ſeverity of proceedings (6). 

VIIL. Weare then ſaid to have occupied any 
thing, when we actually take poſſeſſion of it; 
and this commenceth at our joining body to 
body, either immediately, or by a Proper In- 
ftrument. The Regular Courſe therefore is, 
that the Occupancy of Movables be made 
with the Hands ; the Occupancy of Soil with 


the Feet, together with an Intention of manu. 
ring it, and the Action of ſetting Boundaries 
to it, whether exactly, or with a wider Liber- 
ty. But the bare ſeeing a thing, or the know- 
ing where it is, is not judg'da ſufficient Title 
of Poſſeſſion (c). 

Whether Poſſeſſion of an Immovable thing 
may be taken by an Inſtrument, we may under- 
ſtand from the famous Story which Plutarch 
(4) relates to this purpoſe. The People of 
Andros and Chalcis made 4 Progreſs together 
into Thrace, t find out new Seats where they 
might fix and inhabit ; and ſoon after their ar- 
rival, the City Sana was by Treachery put into 
their Hands : After this, being informed that 
the Barbarians had deſerted the City Acanthus, 
they ſent two Spies to diſcover the Truth of the 


Intelligence. Theſe, as they drew near, and 


ſaw the place to be really forſaken , the Chal- 


cidian Spy ran with all his force to take poſſeſſion 
of it in the Name 7 his People ; but the An- 
rian ſeeing himſelf outrun , threw the Spear 
which be had in his Hand, at the City Gate, and 
as it fluck there, cried out, That by this caſt of 
his Spear he had taken the prior Poſſeſſion in 
behalf of his Countrymen. A Diſpute ariſing 
hereupon, the Eretrians, the Samians, and ihe 
Parians were choſen Umpires ; of whors the 1wo 
former gave judement for thoſe of Chalcis, and 
the hf for thoſe of Andros. The diſappointed 
Party were ſo enraged at the Arbitrators, as to 
engage themſelves by Oath, never to make or 10 
allow any Marriages with them. Indeed a Spear 
ſeems a very Improper Inſtrument for the Oc- 
cupancy of Immovables, ſince we may ſtrike 
many things with ſuch a Weapon which we 
can never approach ſo near as to touch with 
our Body (2). | 
IX. It is the general Opinion, that moving 
Things cannot be made our own but by bodi- 
ly Seizure; and this we are to uſe in ſuch 
manner, as to take them from the place where 
they were found, into our Lordſhip, or at leaſt 
into our- ſafe Cuſtody (3). Thus a Neſt of 
Birds, though I lay my hands upon them, 
et are not my own unleſs I carry them 
* If 1 find a Litter of young Beaſts 
of Prey, I then fix a Property in them, 
when I either remove them, as Priſoners, to 
my own Quarters ; or for ſome time ſet a 
Guard over them where they lie, to hinder 
their Eſcape. Now this Seizure 1s made not 
only with our Hands, but with Inſtruments ; 
as ſuppoſe, Snares, Gins, Traps, Nets, Wheels, 
Hooks, and the like (4): provided the Inſtru- 
ments be, as they term it, n noſtra poteſtate, 
under our power: That is, ſet in a place where 
we have a Right of following the Game; and 
not yet broken by the Prey, but holding them 
faſt, at leaſt till ſuch time as we might probably 


(1) See Mr. Barbeprac's 3d Note upon this Sect. (a) Vid. Gree. I. 2. c. 2. . 5. (b) Vid. Becler. ad ret. ibid. 
Sett. 4. (c) Thus Ceres ſpeaks in Ovid ( Metamorph. I. 5. v. 518, 519.) 


En quæſita diu tandem mihi nata reports eſt, 


Scire abi ſit, reperiſſe vocas, 


— — — — 


Sought for ſo long, my Maid, Iv'e found thee now ; 
If we have found, when where to find, we know. 


(4) Quaſt. Grec. 30. p. 298- ( 2) See Mr. Barbeyrac's ad Note upon this Se&. ( 3 ) See Mr. Barbegras's 


i Note upon this Section. (4) See Crotius, B. II. c.8.L 
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come up. And hence we may decide the noted 
Caſe of the Boar in the Torl, propoſed in the 
DigeFRs (a). For, if the Beaſt were ſo en- 
tangled that he could not poſſibly break thro), 
and the Snare were laid either in your pe- 
culiar Lordſhip, or in a publick place where 
you had a Right of Hunting, then he was cer- 
tainly your own; and I, it I had loos'd him 
and reſtor'd him to his natural Liberty ſhould 
have been bound to make full Satisfaction, 
whatever name ſuch an Action at Law might 
bear, or under what Head ſoever it might 
be ranked. But if the Snare were ſet on my 
Ground, as I might at firſt have hindred your 
Entrance thither, ſo if I afterwards break 
what you placed there without my Leave, 
3 no Reaſon to think your ſelf in- 
ured. 
: X. It hath likewiſe been diſputed, Whether 
by giving a Beaſt a Wound 1n Huating, we 
reſently make him our own (6)? Trebatius 
hag ſince declar'd on the Affirmative fide; 
but then he juppoſeth us to purſue the Beaſt, 
which if we omit to do, he 2a We loſe our 
Property, and the Right paſieth to the fo Occu- 
pant. Others are of the contrary Opinion, 
maintaining, That we can by no other means 
appropriate the Beaſt, but by actually taking 
him, becauſe many Caſualties may hinder him 
from ever coming into our Hands. The Em- 
peror Frederick made this Diſtinction in the 
Caſe (c): If the Beat were followed with 
the larger Dogs or Hounds, then he was the 
Property of the Flunter, not of the Chance- 
Occupant ; and in like manner, if he were 
awounded or killed with a Lance or a Sword. 
But if he were followed with Beagles only, 
then he paſi'd to the Occupant, not to the fir f 
Purſuer. I he was ſlam with a Dart, a Hing, 
or a Bow, he fell to the Hunter, provided he was 
ill in Chaſe after him, and not to the Perſon 
who afterwards found or ſeized bim. Accord- 
ing to the Conſtitution of the Lombard's (d), 
he who found or kill'd a Beaſt, wounded before 
by another, was to carry off a Shoulder and 
the Ribs, and to leave the Reſidue as the Hun- 
ter's Right: though this Right to the Re- 
mainder continued no longer than the ſpace 
of 24 Hours. We judge it may in general be 
affirm'd, That if the Beaſt be mortally wound- 
ed, or very greatly maim'd, he cannot fairly 
be intercepted by another Perſon whilſt we 


are in Purſuit of him, provided we had a 


Right of paſſing through ſuch a place: But 
the contrary is to be held, in Caſe the Wound 
were not mortal, nor ſuch as would conſider- 
ably retard the Beaſt in his Flight (1). There- 
fore when Meleager in Owid (e), admits Ata- 
/anta to a {hare in the Glory of killing the Ca- 
{edonian Boar, it was not ſo much an AR of 


properly the Puſſeſfor 


— 


Juſtice, as of Love. But the Game which my 
Dogs kill when I did not ſet them on, doth not 
become my Property, till I have addually taken 
hold of it (/). | 

XI. The Jewiſh Cuſtoms, as Mr. Selaes in. 
forms us (g/, decided theſe and the like Pointe 
in the manner following: ß or Beat wee 
not 10 be taken from the Repoſitories or Places of 
Store: Tet it was lawful to take Fiſh ons of 
another Man's Net, ub yet in the Sea, and 
_— out of another Man's Snare, if it were 
laid in a deſart place. Fe that ſpread a Net 2 
another's Ground might poſſeſs the Game be tad 
caught, unleſs it were found by the Lord of the 
Soil, and challeng d as his Right, by wirtuc of 
that Propriety. Fiſh that leapt into a Ship be. 
long'd to the Maſter : Inaſmuch as 4 Ship may be 
eftcemed a place of firm and ſecure Cuſlaay, mi 
of ſuch as it paſſing and uncertain; the mtu 
it hath, not proceeding from its Nature, but frum 
the force of the Waters. It is worth while wo 
examine that Law of Nerva (h) (2) oa the 
ſame Subject, which determines, That we ae 
= s of the Fiſh in our Pun, 
wot of thoſe in our a ſo of the B. 
FL cl Park, not of thoſe 7 5 2 
Forefts, though ſurrounded with « Fence. Which 
Diſtinction Cretu (1) dillikes, becauſe Fiſh 
and Beaſts are no leſs ſecured in the 
Prifons of private Lakes, and well fenc'd 
Woods, than in the Cloſer, of Ponds and Parks. 
Yet Nervas Aſſertion is indeed founded on 
very good Reaſon. For the Propriety both of 
wild Beaſts and Fiſhes commenceth u 
being taken (3). Now the Fiſh preſerv d in 
our Pond, and the Beaſts in our Park, were oncc 
actually taken by us, but not the Fiſh which 
ſwims in our Lake, nor the Beaſts which run 
in our Woods, enjoying thus far their Natural 
Liberty, though perchance they are ſo encom- 
paſs'd, as not to be able to wander without end. 
For to take theſe Creatures, and to beſet 
them with an Incloſure for the more eaſy 
taking them hereafter, are different things; 
yet inaſmuch as I alone have a Right to take 
them, I may therefore both hinder others 
from doing the like, and may c what 
I find in their Hands ; fo that as to this 
effect, it is all one as if I were ſtrictly the Pro- 

rietor. And the Beaſts thus ſurrounded at 

rge, may ſo far only be ſaid to enjoy their 
Natural Liberty, as that they never yet were 
— by any Perſon ; not as that all Perſons 
mM out Diſtinction have a Right to catch 
them. | 

XII. We likewiſe acquire by Occupancy 
Things in which the Dominion they before lay 
under is extin& (4): And this happens if 2 
Perion either openly throws alide a certain 
Thing, with ſufficient Indications, that he de- 


— — — — — 


— 


(a) Lib. 41 tit 1. leg. 55. de A1 R. P. 
Frederic. I 1 c. 26. (d) L. 2. cit. 22. L 466. 
Hiſpan 11 C 4. | 
(h) L. 3. f 14. 0. 22 

(3) Mr Barbgrac in his 


(b) Ibid. 1. 5. f. 3. 
(ec) Meram. 1. 
(g) De 7. N. & G. Sec. Heb. I. 6. c. 4. | 1 
ofeſſ. (2) Vid. D. I. 41. tit. 2. De acquirend. vel amittend. poſſeſs (i) L. 2. c. 8. ſ. 2. 
otes has refuted this, and thinks that Grotivs's Remark is well founded. 
( Vid. 7n%:7 1, 2. tit. 1, de ver. divif. &c. ſ. 47. Vid, tetum tigulum ſeprimum, pro drrelide. D. I. 4r. 


c 2 af ad iſtam leg. ex Radevico de geſt. 
10 8 bm ; (f ) Add. Alberic, Gentil. Advoc. 
(1) See Mr. Barbeyrac's 2d Note upon this SeR. 


ſir es 


Cnae. VI. 


Of Occupancy. 


oy ZT 7 


ſices it ſhauld no longer be his own, but ſhould 
lie free for the firſt Taker, without deſigning 
hereby to gratify any Man elſe : Or, if having 
at firſt loſt the Poſſeſſion againſt his Will, he 
aftterwafds gives the Thing over; either as 
deſpairing to recover it (t), or becauſe the 
Recovery of it is not tantamount. For other- 
wiſe, a Man though he loſeth the actual 
Poſſeſſion, yet never forfeirs the Dominion 
and Property of a Thing, (unleſs it be taken 
from him in way of Puniſhment, or by the 
chance of War; ) but he ſtill keeps a Right of 
regaining it, till ſuch time as his Inclinations 
to that purpoſe have ceaſed, or may be pre- 
ſum d to have ceas d. Wherefore the Dominion 
of ſuch Things as theſe cannot be acquir'd by 
Occupancy, ſo long as the Right of the former 
Owner {till ſubſiſts (4). But fince to make a 
Thing compleatly abandon'd or forſaken, Two 
Points are neceſſary; Firſt, That the Perſon 
refule to own it for the future; and Secondly, 
That he diveſt himſelf of the Poſſeſſion, by 
leaving the Thing, or caſting it away: If 
either of theſe Conditions be wanting, the 
Property 1s not evacuated. Thus if I throw 
a Thing by, yet without Intention to quit my 
Right in it, 1 do not prejudice my ſelf by that 
Action. And on the other hand, though I am 
reſolved utterly to quit my Title to a Thing, 
yet unleſs I actually caſt it off, I am till the 
Proprietor (6). 
Amongſt the Things which by this means 
are brought under Dominion, we may reckon 
Wild Beaſts, or any ſort of Game, when eſcap'd 
out of our Hands, and repoſſeſs d of their Na- 
tural Liberty (c). Grotzas is not pleas d with 
this Poſition of the Roman Laws, Becauſe, 
ſays he, (4) the loſing our Dominion over Wild 
Beaſts, doth not immediately follow upon their 
Eſcape from us, but ariſeth from this probable 
Conjetture ; That by reaſon of the great difficul- 
ty of pas ſuing and recovering them, we may be 
preſumed to have given them over. But the 
lame Laws hint as much as this; for they tell 
us (e), A wild Beaft is then ſuppos d to recover 
his Natural Liberty, either when he is quite out 
of our /igbt ; or when though he is withis vie 
yet it would be very di to follow him. And 
again they determine (7), That what the Wolf 
takes from us, is ſo long our Property, as there 1s 
4 poſſibility of recovering it (g). 
By theſe Reſtrictions we mult qualify the 
Argument laid down by Ziegler in his Remarks 
on Crotius (h); That /ince Wild Beafts are 


—— — 


1 


— — 


made ours by loſing their Liberty, therefore by 
regaining their Liberty they ceaſe to be ours; 
and, by con ominion of them 15 


ſequence, the 
judg'd to conſii? in Actual Poſſeſſion. For a wild 
Bealt is not ſuppos'd to have recover'd its free- 
dom, fo long as any Perſon pucſues, with pro- 
bable hopes of retaking it. As a Priſoner, 
though he be got out of hold, yet hath not 
clearly made his Eſcape, ſo long as the Officers 
are in ſearch of him, and he remain in a place 
where tis poſſible for them to find him. As 
for what Crotius conjectures, that by means 
of ſome yrocouar, ſome Badges or Marks we 
may retain the Property of Wild Beaſts after 
they have broke hw our Cuſtody, fo that 
they ſhall not paſs to the firſt taker : We are 
of Opinion, that this ought to be contin'd to 
thoſe only, which by the Application ot Men 
have been diveſted of their Native Ferity, 
and are therefore deſervedly admitted to the 
ſame Rights as Tame Creatures. Hence it 
Tyrrhus's Deer in Vngil (i), was thus di- 
ſtinguiſhed by any proper Mark, Aſcanins 
offer d a fair occaſion for the Commotions that 
follow'd. But thoſe which are only kept in 
Parks, though they ſhould happen to wear any 
ſuch Note of Diſtinction, yet when they get 
looſe into their Natural Liberty, it ſeems 
more agreeable that they ſhould paſs to him 
who firſt lays hold on them. For there 1s 
need of a molt ſtrift Guard, or a kind of per- 
petual Occupancy, for the retaining 2 Crea- 
ture, which is by Nature impower d to wan- 
der without Bounds, and which always ſtrug- 
gles, and is uneaſy under the Confinement of 
a Poſſeſſor; no Mark or Badge being in the 
leaſt, Effectual towards the bridling this Na- 
tural Diſpoſition (4). Therefore Juvenal makes 
the Informers about the Turbot argue very 


wrong, though very Ornamentally to his 
Deſign : 


Non dubitaturi fugitivum dicere piſcem, 

Depa umqꝛue din vivaria Ceſaris, inde 
Elapſum veterem ad Dominum debere reverti. 
Sat. IV. 50, &c. 


- They'd ſwear 

The Fiſh had long in Ce/ar's Ponds been fed, 
And from its Lord undutifully fled ; 

So, jultly ought to be again reſtor'd. 


As to the Caſe of Fugitive Slaves, the Ro- 
man Laws particularly ordain'd, That their 


(1) See hereafter, C 


poſſe . 1. 2. de jactu. .$.1. 8. D. ad leg. Rhodiam. 


Becler ad Groe. 1.2. c 4. 4. where the Caſe pr 
L 2.e.r. 1.3. . 2. D. de A. R. p. 


12. . 6. (a) See t Sem. IX. 3. D. I. 41. t. 2. I. 13 & Lib. 14. tit. 2. princip. D. de adquir. 
(b) 7 1. 41. tit. 2. 1. 17. f. 1. D. de adguir. poſſ 


Add. 


by Tully, de Invent. I. 2. c. 31. is diſcuſs d. (c) Vid. Inſtit. 
(d) L. 2. c. 8. f 3. (e) D. ib & I. 5. Princip. D. de A. R. D. (f) D. ib. 1.44. (g) Fid. 


1.8. f.2+ D. Famil. erciſcund. (h) Di&. loc. (i) En. 7. 483, Sc. Add. L. Salic. t. 35. Under this Head we may take 
notice of what Pliny, N. H. I. 9. c. 59. reports of the Fiſh Antias, whom the Fiſhers make uſe of, to berray the 


reſt of his Kind. There is this Adwaztage, fays he, in knowing the Leader, that he may noc be caught with the reſt; the 
Fiſh»yman ſpares him, that he may deceive and miſlead another Company. It is upon Record, that a certain Fiſher, to do 
his Partner an ill turn, againft whom he had ſome Grudge and Nuarrel, took this Captain of the Shoal, whom he might 
eaſily diſtinguiſh from others : His Partner eſpying the Fiſh in the Market, brought an Action #gainft the Taker, and, 4. 
Mucianus adds, recover'd Ten Pounds for Damage. 

(k) Vid. Ziegler in Grot. ubi ſupra, 


Maſters 
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Maſters ſhould ſtill retain ſuch a Poſſeſſion of 
them as is term'd Cui (1), (a Poſſeſſion in 
Right though not in 4,) in Oppoſition to 
the Natural or Corporal; that it might not 
be in the power of the Slaves to deprive the 
Maſters of fo great an — (a) (2). 
This is certain, that if we loſe the Poſſeſſion 
of any thing elſe, againſt our Will; as ſup- 
poſe we drop a thing by the way, the Pro- 
erty doth not paſs from us, or accrue to the 
inder (3), till it appears we abſolutely give 
it over for loſt; which 1s uſually underſtood 
by our forbearing to ſearch or enquire after 
1t. Hence, if a Man find ſomewhat which 
tis not probable the Owner ſhould voluntarily 
reject, he ought to give fair notice, that upon 
a juſt Claim it may be reaſſumed. But if the 
Owner can't be diſcover'd, then tis but right 
the thing ſhould be kept by him that found 
it. Yet Alian (b) reports it as a Law of 
the Stagrrites, à e ws AdpuCare; Take not 
11 what you did not lay down. And elſewhere 
(e) he tells us of the Bibliaus, That f they 
light upon any thing in their way, they never 
rouch it, unleſs they laid it there themſelues: 
To do otherwiſe, they lay, 7s not to find, but to 
ſteal. Amongſt Salons Laws there was one to 
the ſame purpoſe; « , is wi evian (4). And 
the Chineſe, in Obedience to the Doctrine of 
Confucius, exactly obſerve the like ſcrupulous 
Nicety (e). The ancient Fews, as Mr. Selaen 
informs us (/, held that the Law of Deut. 22. 
x. belong'd to thoſe of their own Religion, not 
to a Centile; yet ſo as if ſuch a Beaſt were 
utterly relinquiſh'd by the Owner, it became 
his who found it and took it into his Poſſeſſion. 
They diſtinguiſh'd likewiſe between thoſe 
things which were mark'd, and thoſe which 
were unmark'd. The latter they preſumed 
to be given over by the Proprietor, but 
not the former; unleſs he made expreſs and 
open Declaration to that purpoſe. So again, 
they thought it unlawful to keep the former, 
till they had been twice or thrice publickly 
cried, but not the latter. For which uſe there 
was a Scaffold erected in the Suburbs of Jeru- 
ſalem, from which the Cryer made Proclama- 
tion of loſt Goods. But in cafe they belong d 
to an Apoſtate, they did not look on them- 
ſelves as bound to reſtore them. As for things 
loſt by Gentiles, they judg'd it reaſonable to 
deliver them again to their Owners, only on 
this Conſideration, that by fo kind and friend- 
ly a Treatment, they might purchaſe a like 
return of Humanity and Favour. Wherefore 
they concluded, that the Dominion of the 
Gentiles Goods did, by the Law of Nature, 
uumediately expire, upon the Loſs of them; 
hut that the Reſtitution of the ſame Goods 
depended wholly upon the force of Civil Con- 


ſtitutions. Which falſe Opinion, as many 
others, flow'd from the Covetous Temper 
of that Nation, and from their extreme Ha- 
tred and Averſion to all the reſt of the 
World. 

XIII. Amongſt the Things in which the 
Dominion or Property is extinct, the Civiliau: 
likewiſe reckon what they term Theſaurus, 
Treaſure-Trove, or Money found, the Owner 
of which is not known (g). It therefore a 
Man either on the account of Fear, or for 
the better Defence and Security, ſhall have 
hid his Money in the Earth, it doth not 
fall under this Name of a Chance Treaſure; 
and he that takes it, is guilty of Theft. As 
the Slave in Plautus's Aulularia, that carried 
off Buclion's Pot of Gold. But ſuch Caſual 
Treaſure as we firit mention d, doth naturally 
and without the particular Interpoſition of 
Civil Ordinances paſs to the Finder; that is, 
to him who firſt lays hands on it and removes 
it out of its place. Becauſe a thing, the Pro- 
prietor of which is undiſcover'd, is in Moral 
Eſtimation judg'd the ſam? as if it were under 
no Property, or belonging to no Body, and con- 
ſequently is the Right of the firſt Occupant. 
On which Point, nevertheleſs this Queſtion 
will ariſe, whether a Perſon living in a place 
where the Laws adjudge ſuch things to him 
that finds them, is bound, for the making his 
Title good in Conſcience, to give publick no- 
tice of what he hath found, though it ſhould 
appear to have lain hid a very conſiderable 
time? (For if it proves to have been lately hid, 
we doubt not but ſuch a publick Diſcovery is 
always neceſſary.) In the Caſe propoſed, it 
ſeems molt — 

a Man dig up Money in his own Ground, he is 
not in Conſcience obliged to diſcover his good 
Fortune, but may enjoy it in ſilence, till ſuch 
time as another of his own accord makes En- 
quiry, and withal produceth probable Reaſons, 
both of his hiding his Money at firſt, and of 
his omitting to ſpeak about it till now. For 
here the former Owner from whom the Land 
or Tenement paſs d to the preſent, (the Finder 
of the Treaſure,) cannot be preſumed to have 
knowingly left a ſecret Store in a place, which 
he alienared and convey'd from himſelf. A- 
gain, he who hath hid any ſuch Treaſure in 
another's Ground without acquainting the 
Lord of the Soil, is judg'd to have ſlipt his 
Opportunity, and neglected his means of claim- 
ing and ſecuring it; ſince there was at firſt 
good Reaſon for him to fear leſt it ſhould fall 
into other hands, which he ought to have pro- 
vided againſt. But if the Ground belong to 
another, then the Finder ſeems engag'd by his 
Conſcience, to enquire, at leaſt - N of 
him concerning the Matter: Becauſe without 


— 


( 1) We ſhall hereafter explain this in Chap. 9. . 7. (a)L.1.c. 14, D.dea wir. poſſ. (2) Vid. D. I. 41. 


tit. 2. De acquir. vel anitt. poſſeſſ. leg. 3-P mir 


(3) See Mr. Barbeyrac's 8th Note upon this Section. 


(b) V. H. 1.3. c 45. (c) L. 4. c. 1. p. 302. Edit. Perizon. (d) Diog. Laers. I. 1. f. 57. Add. Platon de L“. 


I. rt, ſub init. 


(c) Martin Hiſt. Sin. I. 4. C. 21. Add. Edict. Theoderic. c. 58. 


(f) De J. N. & G. Ses. Hb. 


. 6. c. 4. (g) 73d, 1.41. tit. 1. I 31. & I. 6. t. 1. D. de A. R D. 1. 67. D. de yr vindic & lib ar. tit. 2. J. 3 . 3. 


D. dt acauir, poſſe}. 
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onable thus to determine. If 
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this, it cannot certainly be known, but that 

the Money was laid there by the Maſter of 

the place, only for the greater Security, or 
by ſome Perſons elſe with his Privity and Con- 
ent. 

But as for Po/izzve Laws , we find them in 
different Countries, very various on this Point. 
(a) Plato orders, (b ) That neither Treaſure, 
nor any kind of Loft Goods ſhall belong to the 
Finder, but that the Oracle ſhall be conſulted 
in order to the diſpoſal of them. Which, 
without doubt, was too ſcrupulous a Super- 
ſtition; ſomewhat like the Humour of Chiun- 
ga: the Chineſe Philoſopher, who, as Martinius 
oblerves, (c) Held it unlawful to touch any 
thing that was ſuſpected, either to be in it 
elf evil, or to have fag oor from evil, and 
unjuſt Men: For which Reaſon he refus'd t9 
duell in his Father's Honſe, believing the Build. 
ers to have been wicked Perſons; nor would 
take his Meat from the hand's of his Parents or 
Brethren, fearing it might be ill gotten. It 
ſeems to have been the Law of the Jews, That 
Treaſure found ſhould paſs to the Owner of 
the Land, as is gather'd from Matt. XIII. 44. 
(d) Spartian mentions a Decree of the Emperor 
Adrian to this purpoſe; That if a Man found 
Money in his own Land, be ſhould enjoy it all 
himſelf; if in another's, he ſhould reſtore it to 

the Owner of the Soil; if in a Place that belong'd 
to the Publick, one Moiety ſhould go to himſe! , 
and the other to the Treaſury. We read a Story 
of Atticus, Herod's Father , That lighting 
upon a vaſt Treaſure in his Houſe, he wrote 
to Nerva, deſiring to know his Pleaſure about 
diſpoſing of it; the Emperor return'd no other 
Direction than this, tere inueniſti, Uſe 
what you have found. And when Atticus in a 
| ſecond Letter complain'd, That the Sum was 
too great for his Occaſions, and quite overloaded 
bim, Nerva anſwered, Abutere invento, quando 
tuum eſt ; Why e en abuſe it, and ſince Fortune 
hath made it your own, get rid of it how you can. 
(e) Phileftratus Apollonius, (f) in a Contention 
about this Point between the Buyer and the 
Seller of a Field, orders Enquiry to be made, 
Which was the beſt Man of the Two? An Ex- 

proeat which can never paſs into a General 

ule. | 

XIV. The Roman Lawyers, to the Claſs of 
Things acquired by Occupancy, add farther, 
the Goods of Enemies (g). For the right un- 
derſtanding of which, we are to know, that 

by a State of War, as all other Peaceful Rights 
are interrupted, ſo Dominion thus far loſeth 
its Effect, with regard to the Adverſe Party, 
as that we are no longer obliged to abſtain 
from their Poſſeſſions, than the Rules of Hu- 
manity and Mercy adviſe us. In War there- 
fore the Goods of one Party, in reſpe& of the 
other, are render'd, as 'twere, void of Domini- 
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on: Not that Men do by virtue of the Ag of 
War, ceaſe to be Proprietors of what was be- 
fore their own, but becauſe their Propriety is 
no Bar againſt the Enemies Claim, who may 
ſeize and carry away all for his own uſe. As 
the bare taking hold of a Thing which lays 
void, 1s a ſufficient ground for Dominion. 
Though indeed in the Caſe of War, thoſe who 
come to make ule of this Claim, and to take 2 
violent poſſeſſion, may very juſtly be reſiſted 
and repuls'd with equal Violence; as we ſee 
in dayly praftice. We may therefore obſerve, 
That the Dominion of Things taken in War 
doth then at length gain its full ſtrength and 
validity, when the Perſon from whom they 
were taken, renounceth his Pretenſions to 
them, by conſenting to a Peace. 

Farther, And what 1s very particular, this 
Violent Seizure, in a Hoſtile Method , may 
likewiſe entitle us to a Sovereignty over Men: 
( 1) Whereas otherwiſe, Men do not come 
under the Object of Occupancy, whether ſub- 
ject to a Lord, or enjoying their Natural Free- 
dom; excepting only that one Ancient Caſe of 
Expoſed Infants (h), who belong'd to thoſe 
that found and preſervd them. For Liberty, 
as well as all other Pzgh7s, is attended wit 
this Effect, that it cannot paſs without my con- 
ſent, into the power of any other Man beſides 
an Enemy. But now Occupancy in thoſe 
Things which are capable of it, ſuppoſeth no 
conſent; but to the completion of it, theſe 
Two Points only are required; F7r/t, The Act 
of the Occupant, in ſeizing on ſuch Things; 
and Secondly, The abſence of all Right on the 
part of the Objects, which might elſe hinder 
them from being acquired by this means. 
Hence when upon the deceaſe of a Man who 
hath no Heir to ſucceed him, either by Teſta- 
ment, or by Law, all thoſe Rg die with 
him which he held over Things, or Perſons, 
the Things paſs to the next Occupant, but the 
Perſons recover their Natural Liberty. For 
we can hardly 1magine, that there was ever 
one Inſtance of a Wretch ſo baſely low. 
ſpirited, as that he would voluntarily de- 
ſert his Freedom, and as it were, give it 
up to any one that would accept of the Re- 
ſignation. Should Men in this Caſe, be 
ne ver ſo much inclin'd to continue in a Ser- 
vile Condition, yet, at leaſt, they will re- 
ſerve to themſelves the power of chuſing their 
own Maſter. 

Indeed Crotius (i) ſeems to reckon Sove- 
reignty amongſt the Objects of Occupancy; 
whilſt he tells us, That in Things which belong 
to no Boay, there are two Rights which may be 
in this manner acquired, Sovereignty, and Do- 
miuion, as diftinguiſh'd from Sovereignty. But 
this Aﬀertion muſt be explaind with great 
cantion and dexterity. For Sovereignty in 


— ﬀ___ 
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(a) Vid. Gror. I. 2. c. 8. ſ. 7. (b) L.rr. de LL. (c) Hiſt. Sin. I. 5. (d) Add. Plaut. Trinumm, AQ. 1. Scen. 2. 
v. 14. 1, & Philoſtrae. Apollon. I. 2. c. 15. (e) Add. Conſtitut. Sicul. I. 3. tit. 3. (f) L. 2. c. 15. (g Vid. Inſtit. 


I. 2. tit. 1. ſ. 19. D. de adquir, poſſeſſ. 


( 1 ) Adeo quidem ut & liberi homines in Servitutem noſtram deducantur; gui 


amen, ſi cvaſeriut noſtram poeſtatem, & ad ſuos reverſe fuerint, priſtinum ſtatum recipi unt. Vid. 1n/t't, ubi Supra. 


(h) Vid Hobbes de Cive, c. 9. ſ. 4. (i) L. 2. c. 3. f. 4. 
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Proper Speech is applied only to Men; which 
except in War, and in the Caſe but now men- 
tion d, cannot be obtain d by Occupancy : Be- 
:auſe he who is not Anothers, is not therefore 
No Body's but His Own. But we improperly 
uſe the Term of Sovereignty, in ſpeaking of 
Places or Territories; for then the 
of it is only this, That no one can fix in ſuch 
a place without the Sovereiga's Conſent ; and 
they who come to _ there only for a 
time, are during that ſpace obliged to acknow- 
ledge his JuriſdiQion, 


a 


But now this Sovereignty is really nothi 
elſe but the Effect of har Dominion or — 
perty which was before eſtabliſh'd over the 
Place, and includes a Power and Command 
over Men, indirectly, and by conſequence. 
Becauſe what is «Mine , none can take to his 
own Uſe, without my leave: And he that 
enters a Place belonging to me, is fo far at 
leaſt under my Rule and Guidance, as that I 
may hinder him from e ing my Domini- 
on, or may provide that my Rzzht over the 
Place ſhall not ſuffer on his account. 


CHnayp. VII. 
Of Acceſſions , or Additional Improve menus, and how they are 


acquired. 


OST of thoſe Things which are ſab- 
je to the Dominion of Men, have this 

Common Affection, That they do not always 
continue in the ſame State, but abound with 
great variety of Increaſe. Some of them {well 
their Inward Subſtance to larger Dimenſions, 
ſome receive External Improvements ; others 
are attended with ſeveral Fruits and Advanta- 
ges of a different kind from themſelves; many 
riſe very conſiderably in value, from the 
Faſhion and Figure which Human 2 
hath put upon them. All theſe additio 
profits may be compriſed under the General 
Term of Acceſſiont, (1) and will, for the moſt 
part, fall under one of theſe Two Claſſes : 
Thoſe which proceed purely from the Nature 
of the Things, without the aſſiſtance of an 
Human Act; and thoſe which the Labour an 
Diligence of Men, doth either wholly or in 
part procure. : 

II. Tis a General Rule in this Caſe , that 
whoever is Owner of a Thing, to him like- 
wiſe belong the Acce/fions of it: (2) Which 
evidently flows from the very Nature of Pro- 


perty, and from the End for which it was firſt 


introduc'd; inaſmuch as the poſſeſſion of many 
Things would be vain and uſeleſs, ſnould the 
Fruits of them accrue to others; and the Com- 
mon peace of Mankind would be very little 
promoted, if other Perſons might challenge 
_ theſe Improvements with the ſame #7247 and 
Title as the Proprietor of the Subſtance to 
which they adhere. It is needleſs therefore 
to derive the Dominion of Arceſſiont from the 
Title of a Fergned Occupancy, by which we 
ſhould ſeem through the intervention of a 
Thing belonging to us, to take poſſeſſion of 
any after. improvement; or by virtue of which, 


2 Thing already our own, ſhould be ſuppoſed, 
on account of its pre-eminence, to make ſome 
other Inferior Thing cleave to it, as an Ap- 
pendage. 

III. The Inerements, Multiplication, and 
Profits of any kind of Things are uſually ſtiled 
Fruits (3); except that the increaſe of Animals 
hath the peculiar Name of Fetus, or the 
Breed. Fruits are molt commonly divided 
into thoſe of which the Thing it ſelf is the 
proper Cauſe and Original, and thoſe of which 
it is only the Occaſion. The former are called 
Natural the latter Legal or Civil. Amongſt 
the Natural, (4) ſome ariſe from the bare 
Operation of Nature, without the Culture or 
Labour of Men: In others, we aſſiſt Nature's 
Strength, and render her more kind and fertile 
by our own pains, whether in a greater or a 
leſſer proportion: On which account theſe 
are wont likewiſe to be term'd, 7 he Fruits of 
Induftry. As for Ciuil Fruits, we fee In- 
ſtances of them in Uſury, Hire, Carriages, and 
the like (3). Tis obſervable, that Fraurts of 
the former kind, fo long as they are not ſe- 
parated from the Thing whence they proceed, 
are look d on as Parts of it; (4) but when ſe- 
22 they are conſider d as diſtinct Beings : 

ut both kinds agree in this; That they be- 
long to him who is Maſter of the Thing from 
which they flow. 

IV. As for the Breed of Animals, it hath 
been generally determin d, That they ſhould 
follow the Venter, and ſo ſhould belong to the 
Owner of the Female, not of the Male; (5) 
not only for this Reaſon, becauſe the Male 1s 
for the moſt part unknown, bur likewiſe, be- 
cauſe the Young was once a part of the Female, 
as it never was of the Male; and becauſe 


(1 Vid. D. Lib. 6. t. 1. De rei vindic. 23. . 5, 
Section, ws this 
joyns two things to perfett it. See His Note. (3) 


to be uncertain and incomplete, to which He fub- 
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what the former contributes to the Birth, is 
much more conſiderable, than what proceeds 
from the latter; though we ſhould allow them 
to be equal, when look'd on barely as Natural 
cauſes: For the Queſtion here is not whether 
the Exiſtence of the Calf is to be aſcribed 
more to the Cow, or to the Bull, but whether 
the Calf belongs rather to the Proprietor of 
one than of the other. Now the Male is ob- 
liged to little trouble , ſo that his Service in 
this reſpect brings very little or no damage to 
the Owner: But the Female whilſt ſhe carries 
her Burthen, is almoſt uſeleſs to all other 
purpoſes, and beſides requires, at this time, 
more than ordinary Care and Charge in the 
keeping: Therefore, at leaſt, the Owner of 
the Male cannot pretend to ſo much Merit as 
the Owner of the Female . Eſpecially, fince 
one Sire is ſufficient for a great number of 
Breeders. Yet in caſe a Man keeps Males 
purely for this Uſe, tis but juſt he ſhould re- 
ceive ſome Conſideration from others who 
{hall deſire to employ them (a). . 

V. It is likewiſe a Common Rule, that 
Things planted or ſown ſhall go with the Soil; 
becauſe they are not only nouriſh'd by it, but 
growing into a molt {tri Union, are made, 
as it were, parts of the ſame Body. For which 
Reaſon it 1s farther required, that they ſhall 
have taken root; they belonging till then to 
their firſt Owner. Yet Grotzs (17. is of opini- 
on, That this Appointment proceeds only from 
Poſitive, and not from Natural Lau, ſince the 
nouriſhment of a T hing already exiitent being no 
more than a part of that T hing, the Lord of the 
Soil can only pretend to a part in the Right over 
it ; which naturally ſpeakimg, cannot take away 
the Right of him who own'd the Seed, the Plant, 
or the Tree: And therefore in this Caſe the 
Thing mul? be held in Common by them both. 
But notwithſtanding what is thus objected , 
the Roman Laws in giving the former Judg- 
ment, went on very good Reaſon. For they 
did not hereby deſigu that the Owner of the 
Seed, the Plant, or the Tree, provided he 
ated with Honeſt Intention, ſhould ſuffer 
an utter loſs; nor do they forbid but that the 
Two Proprietors may, if they pleaſe, hold the 
Thing henceforth in common , according as 
the Uſe and Benefit of the Ground on the 
one fide, and the Worth and Excellency of the 
Plant on the other ſide, ſhall aſſign them their 
fix d proportions. But becauſe they would 
compel no Man to hold on in a Common 
Poſſeſſion againſt his Will, and becauſe ſuch 
Things as theſe are incapable of Diviſion , 
therefore they take the Queſtion to be, Whe- 
ther it will not be more equitable to aſlign the 
whole Thing to one of the Two Proprietors, 


ſerve again for the like Uſe. 


with this Burthen, That he ſhall be oblig'd to 
y the other the value of what he reccives 
rom him? Now here, ſince it happens moſt 


| 1 that che Things we ſpeak of being 


cloſely knit and faſten d to the Earth about 
them, cannot conveniently be tranſplanted, or 
be any way preſerv d out of their place, it was 
thought fit to ordain in general, that Things 
ſet or ſown ſhould go with the Soil; yet ſo, as 
that the Lord of the Soil ſhall ſatis fie the other 
Party for his Seed , or his Plant, in cale he 
acted like an Honeſt Man. Yet if a Perſon 
ſows my Field with a meaner Grain, when I 
delign'd it for one more generous, here I don't 
ſeem oblig'd ſo much as to pay him for the 
Seed ; in Nada really a damage to me, that 
my Ground is like to afford ſo 1gnoble a Crop. 
But ſhould the Plants admit of being remo- 
ved, eſpecially if they be more in value than 
the uſe of the Soil amounts to, it would, no 
doubt, be equitable that the Owner of the 
Plants ſhould be allow'd to take them away, 
only paying the other for the uſe of his 
Ground (6). | 
VL. Moſt of what hath been here offer'd 
may likewiſe be applied to the Caſe of Build- 
ings, raiſed either on the Ground, or out of 
the Materials of other Men. Indeed it the 
Structure be movable, tis certain the Lord of 
the Soil can claim no Rz247 to it; provided 
it be remov d, and ſatis faction made him to 
the value of what his Ground ſuffter'd by it (c). 
It another builds a Houſe with my Materials, 
it is commonly beſt for me to receive the Value 
rather than the Things themſelves; ſince 
what is thus fitted to one Building, will not 
But if the Mate- 
rials are not prejudic'd by being thus applied, 
and I have occaſion for them, and cannot con- 
veniently furniſh my ſelf with other of the 
{ame kind, then I ought in Equity to be allow'd 
the priviledge of ſeizing them for my own Ser- 
vice. And though this 1s forbidden by the 
Laws of the Twelve Tables, yet they relieve 
the Owner of the Materials another way, by 
ranting him an Action for double their Value. 
72 In Caſe a Man builds with his own Mate- 
rials upon Another's Ground, if he knew what 
he did (3), it ſeems hardly poſſible but that 
he muſt have had a Diſhoneſt Deſign ; and it 
being preſum'd that he purpoſed to ſteal the 
Ground, the Owner of it doth not ſeem oblig'd 
to pay the Price of the Materials, or the Hire 
of the Workmen; or to permit the other Party 
to pull down, and carry off what he brought 
thither. (4) If there was no Knavery in the 
Deſign, and the Building cannot be removed 
without being utterly demoliſh'd, the Roman 
Laws EnaR, (4) That it ſhalt go along with 


(a) Add. Ziegler ad Grot. I. 2. c. 8. f. 18. & Felden ibid. 


(1) L.2.c.8.C 22. (b) On which Point the 


Law of Solon is remarkable; He commanded (ſays Plurarch, in Sol. p. 91. Ed. ech.) that every Perſon who planted the 
common kinds of Trees in lus own Ground, ſhould ſet them at five Foot diſtance from his Neighbours, But that he who ſet 4 
Fig-Tree, or an Olive-Tree, ſhould enlarge the diſtance to Nine Feet; becauſe theſe not only caſt a longer Riot, but are very mi- 
chievous when they ſtand too near ſome athers ; either by drawing away the Nouriſbment from them, or by ſending out a Steam 
offenſive and hurtful to them. (c) Vid. I. 41. t. 1. D. ret vindic. I. 60. D. de A. R. D. (z) Vid. IH. Lib. 2. t. i 


i 29. Vid. D. Lib. 47. t. 3. 
(4) Vid. D. Lib. 41. t. 1. De A R 


( 3) Vid, Inſtit. Lib. 2. t. 1. f. 30. 
D. _ 


(d) Lex Longobard, I. 1. Tit. 27. Se& 1. 
the 
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the Soil ; yet ſo, as that in caſe the Builder be in 
Actual Poſſeſſion, the Lord of the Soil ſhall pay 
the Price of the Materials, and the Expence o 
the Work (a). For though the Pile which 1s 
raiſed be tor the molt part of greater Value 
than the Soil and Surface on which it ſtands, 
yet they judgd it inconvenient, that an Im- 
movable Thing ſhould cleave as an Appendage 
to another, which, at leaſt, if taken to pieces, 
is movable. Yet ſtill, if the Owner of the 
Ground can conveniently be without the Spot 
on which the Building 1s erected, and cannot 
ſo well purchaſe the Building it ſelf, it ſeems 
molt reaſonable that upon receiving the 
Worth of his Ground, he ſhould leave the 
Building to be enjoyed by the other (5). 

VII. But when the Roman Lawyers extend 
this Rule, That Things built and ſown ſhall go 
w:th the Soil to Papers and Parchments (1), 
we cannot ſubſcribe to their Opinion. As if 
when I with a good and honeſt Intention have 
wrote ſomewhat on another Man's Paper, I 
muſt be oblig'd immediately to refign it to 
him, only receiving ſome Conſideration for 
my Pains 1n writing. But rather, fince com- 
mouly, the Writing is of more worth than 
the Paper, tis much the faireſt Method, that 
the other ſhall reſt ſatisfy'd with being paid 
for his Paper: Eſpecially, if we reflect on 
What ſome have added, not without Reaſon; 
That Paper 2 uſed, doth, as it were, die 
and periſh; and that therefore Writing is of a 
quite different nature from Building. For the 
true and proper Eſſence of Paper ſeems to re- 
main no longer than it continues clean and fair, 
capable cf admitting any Characters. When tis 
once fill'd, it paſſeth in the Name of a Book, 
a Letter, a Roll, or the like. Therefore writ- 
ten Paper, is in this reſpect, loſt and dead to 
me, that { have no longer the power of com- 
mitting to it what I pleaſe. And hence, if I 
do but receive the Value of it, I have no 
cauſe :o complain, ſince I can furniſh my ſelf 
with new, which will ſerve my Occaſions as 
well. 

VIII. They are more in the Right, when 
they determine (2), that the Table ſhall go 
along with the Picture; the latter being uſu- 
ally of far greater Value than the former; 
and it being eaſy for a Man to part with fo 
common a thing, upon receiving its Price. 
Yet this very reaſon ſhews, that in ſome caſes 
Equity will direct a contrary Dectfion. As 
ſuppoſe a Vulgar Dawber, whoſe Skill never 
carried him beyond a S1ign-poſt, ſhould have 
laid his vile Colouring upon ſome precious 
Wood, which we ſhould gladly reſcue as ſoon 
as pollible from the Injury it ſuffer d: Or if 
ſome awkard Figures ſhould be cut in Plates 
of Gold or Silver, or in Pearls and Gems. As 


it would be an unparallel'd Impudence for a 
Raſcal that rubs his Bruſh upon my Walls, on 


f that account to claim my Houſe. Nay farther, 


ſince this Labour was perform'd purely for his 
own Humour, he can hardly require to be paid 
for the Work, unleſs perchance the Owner of 
the Houſe be in fo good Circumſtances, as 
that we may think he would willingly have 
put himſelf to ſuch an Expence (c) (3). 

IX. The ſame Lawyers declare (4), that 
Purple applied to, or engrafted on another's 
Garment, ſhall go with the Garment, however 
the former _ exceed the Value of the latter, 
Now this may be underſtood two ways; either 
that a Perſon ſhall interweave among his own 
viler Thread ſome purple Yarn belonging to 
another, or that he ſhall fit another's Purple 
Cloth to his own Garment. In the former 
Caſe there is ſcarce the leaſt doubt, but that 
the Cloth thus made ought to be adjudg'd to 
the Owner of the Purple. For that without 
which another thing cannot exiſt, and which 
is, as it were, the Natural Ground to ſupport 
and uphold it, 1s not always to be look'd on 
as an Arcceſſion to that other thing (5); but 


we ought by all means to take the Value of 


each thing into the Account; ſo that if the 
are equal in all other reſpects, that which 
15 more precious ſhall draw to it that which is 
leſs. Indeed if we ſpeak of the Phyſical Con- 
comitancy or Adherence of things, it is ne- 
ceſſary that Thing ſhould go along with ano- 
ther which cannot be without the other; or 
that the Aajunc ſhall follow the Subject. But 
in aſſigning the Property of things, where we 
are chiefly to conſider the Price and the Uſe 
of them; and how eaſily a Perſon may bear 
the Want of ſuch or ſuch a part of his 
— this Reaſon cannot always pre- 
vail. 

As for what Crotius (d) affirms in this mat. 


ter, That for the greater part to ſwallow up the 


leſs, is natural only in Fact, not in Right ; we 
allow it under the following Senſe. In Fact 
what is ſtronger may draw to it ſelf what is 
weaker ; but tis not always Rightful or FuF, 
that a ſtrong Man ſhould carry off the Goods 
of his weaker Neighbours ; or that a Perſon 
ſhould loſe a thing of his own which is leſs, 
if it happen to be join d with ſomewhat of 
another's which is greater. For he who hath 
but the Twentieth part in a Field, is as much 
a Lord and Proprietor, as he who hath the 
other Nineteen. But indeed the Queſtion we 
are now upon is not ſtrictly, whether he who 
hath the greater part in a thing, ought on that 
Score to gain the leſs; but what Expediens 
may be fopnd out to decide the Buſineſs, in 
caſe Two Perſons happen to be Joint Pro- 
prietors of a thing, which they are unable or 


(a) Edi#. Reg. Theodoric. c. 137. (b) Comp. I. 7. C. 16, 11, 12. D. de A. R. D. (7) Vid. fit. I. 2.e.1. £33. 

(2) Sui in aliena tabula pinxerit .. , nobis videtur melius eſſe tabulam picturæ cedere. Ridiculum «ft enim picturam 
Apel'is vel Parrhafſii, in acc: [ionem wilifime tabule cedere. Inſtit. lib, 2. tit. 1. ſet. 34. (e) L. 38. P. de rei windic. 

(3) . b. 6. tit. 1. D. a ra vindic. (4) Ibid. . 26. (5) The Text ſays the quite contrary, as Mr. Barbeyrac 
obtcrves in His 24 Note upon this Section. (d) Di, loc. [ 21. 
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unwilling to hold in Common, or to divide. 
Now here certainly the entire thing ought to 
be adjudg'd to one of the Parties, upon Con- 


dition that he ſatisfy the other to the Value 


of his Share. And which of the Two Per- 
ſons ought, in this caſe, to carry the whole 
thing, 1s to be determin'd from the Price and 
Excellency of one Share above the other, and 
from conlidering which of the Men is in the 
reateſt want of that for which they conteſt. 
hus ſuppoſe a Man to have us'd my Purple 
in a Garment for himſelf, though poſſibly the 
Purple be of much the greater value, yet 'twill 
be my beſt way to leave him his Garment ſafe 
and whole, upon receiving Satisfaction: For 
ſhould the Garment be taken to pieces, the 
other Party muſt needs be endamaged; and 
where's my Advantage in receiving my Cloth 
when reduced to Rags? And as for the whole 
Garment, this being already fitted to the Body 
of another, 15 commonly diſproportion'd and 
unſerviceable for mine. So indeed in all the 
Compaſs of this Subject, it is more eaſy to 
judge what's fit and equitable from the Con- 
— of particular Caſes, than from any 


general Deciſion. 
rficatzon (1), or the turning 


X. As for 
a thing into ſuch a Form or Shape, we are 
firſt of all to obſerve, that it cannot ſtrictly 
and properly be ranked amongſt the Originary 
Ways of Acquiſition : For fince in the Courſe 
of Nature nothing can be made but out of 
ſome Matter before exiſting, we ought to en- 
quire whoſe that Matter 1s. If it were our 
own, then upon the introducing of a new 
Shape, our Dominion ſtilt continues. If it 
were no Body's, then we ſhould obtain the 
Dominion of it by the preſent Act of Occu- 
pancy. But if it were another's, then the 
Queſtion lies, Whether 'tis now to be ad- 
judged to the Owner of the Matter, or to the 
Author of the Form? On which Point the old 
Maſters of the Roman Law being divided (2), 
at length they came to this middle Reſolution ; 
That if the Form could be reduc'd to the firſt 
Rude Maſs, then the thing ſhould go to the 
Owner of the Matter ; if not, to him who 
pave it the new Shape and Figure. Some 

ave thought this Diſtinction to be founded 
on moſt evident Reaſon ; Becauſe, ſay they, 
— = Cannot 55 thus oo F 
thing ſeems to have utter ſhed, and ſome 
new Bemg to have riſen in 7 : Wherefore 
it ought, in this Caſe, to be adjudged to him 
who cauſed it to exiſt under this new Form : 
Whereas, when the Figure may be reduced to 
the firf# Lump, then the thing is N il 
to exiſt, and not to have periſb d at the Arrrual 
of the new Form, and conſequently not to baue 
cbang d its Owner. Others, on the contrary, 
are of Opinion, That the whole Buſineſs turns 
on this Iſſue, which of the Two, the Matter 
or the Form, is higheſt in Value (4). In our 


. X 
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Judgment, neither of theſe Determinations 
ean with Equity be apply d to all Caſes; but 
the other particular Circumſtances ought like- 
wiſe to come under Conſideration and Regard. 
Thus ſuppoſe a Man hath made Wine, Oy], 
or Bread out of my Grapes, Olives and Corn, 
or hath taken my Honey and Wine to mix in 
a Compound Liquor, why ſhould he have a 
Right to the Forms thus produced rather than 
I, only becauſe they cannot be reſtor'd to 
their Original Matter ? Therefore, if the 
things of which we are ſpeaking, will admir 
of Diviſion, they ought to be parted accord- 
ing to the Value of the Matter, or the Labour 
in working out the Form. Yet in caſe the 
Owner of the Matter hath Occaſion to enjoy 
the Thing entire, we think that his Claim 
ought on all Accounts to be preferr'd to that 
of the Faſhioner. Thus, if a Man caſts or 
ſhapes a Work out of another's Metal, where 
the Form is much more precious than the Mat- 
ter, 'tis but fair that however capable the 
Thang is of being brought back to its Princi- 
ples, yet it ſhould be left in the Poſſeſſion 
of the Faſhioner; provided he either reſtore 
the like Metal in Quantity and Kind, or pay 
the Juſt Value of it. Bur a contra Decition 
ſeems molt reaſonable, if I had detign'd that 
Metal for the very ſame Work, of which I 
ſtand in t Neceſſity, and cannot procure 
new Metal for that Purpoſe. For here Equity 
will favour the Owner of the Matter, tho the 
Form or Make ſhould, perchance, far excel in 
in Value. | 
Others conceive, that in the caſe before us, 
we ought farther to enquire, whether the 
Power which the Matter had to receive a par- 
ticular Form was near or remote If the for- 
mer, they think the Owner of the Matter 
ought to be preferr'd ; if the latter, the 
Faſhioner. For Inſtance, That if a Ship be 
thus made out of the rough Wood belonging 
to another, then it ſhall go to the Builder; 
but if the Timber were before fitted and pre- 
red for the building a Ship, then the Ship 
{hal go to him who own'd the Timber. Thar, 
if a Man works my Hol into a Garment for 
himſelf, he ſhall keep it when he hath done; 
but if he cuts a Coat out of my Cloth, I 
have a Right to challenge the Coat, and to re- 
fuſe any * : That, a Medicinal Com- 
ſition, if the Ingredients were beſore per- 
ected and prepared, ſhall go to the Owner 
of thoſe Ingredients; if not, to the Author 
of the Compoſition. But neither will this 
Diſtinction alone be always agreeable to the 
Rule of Equity: For if F hold any (ach Mar- 
ter in my pol whether rude and un- 
wrought, or whether fitted or diſpoſed to re- 
cei ve a Form, which I either keep for ſale, 
or elſe have in ſuch abundance, as to be {till 
furniſh'd for own Occaſions, there's no 
reaſon why 1 ſhould not leave ſuch a Thing 


() Mr. De Courtin defines Speci 
(2) Vid. tir, I. 2. c. 1. 25. 


fication to be the Introduction of a new Form in a Matter belonging to another. 
(a) Vid. Connan. Comm. Jur. Civ. 4. 3. cap. 6. 
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to the Faſhioner of it, upon his refunding the 
Price of the ſaid Matter. Bur if I have de- 
ſign'd any Quantity of Matter to my own par- 
ticular Uſe, and have no Convenience of pro- 
curing the like, then the Want which I am 
in, turns the Favour of my Sentence on my 
ſide, though perhaps the Matter was only in 
potentia remota, had only a diſtant Capacity, 
not an immediate Fitneſs for this Work (a) 
Nay, though a Man ſhonld frame a Thing 
partly out of his own Matter, and partly out 
of another's, yet even this doth not in all 
Caſes make it indubitably certain, that the 
Thing ought to be aſſign d to him that made 
it, on this Reaſon ; Becauſe the Shape and 
Figure is not only owing te his Pains, but he 
likewiſe contributed part of the Matter: For, 
it may be, his Pains were of little worth, 
and likewiſe his part of the Mater incon- 
ſide rable, ſo that the Matter belonging to the 
other Perſon exceeds both. And again, there 
are ſome things which take up à certain 
Quantity of Matter; ſo that in any degree 
to leſſen it, renders it unſerviceable, if not 
abſolutely, yet however to that particular 
Deſign. In this caſe Judgment is to be given 
for him who ſtands molt in need of the Thing 


thus framed. 
As for what remains, Crotius's Aſſertion (6) 


is univerſally true, That ſince things conſiſit of 


Matter and Firm, as their Conſtituent Parts, if 
the Matter belong to one, and the Form to another, 
there naturally follows a Community to each, ac- 
cording to their reſpectiue Proportions : Fuſt as a 
whole Bea compoſed by the mixture of two Par- 
cels of Matter of the ſame kind, is common to the 
tuo Owners (c). But when a thing can neither 
conveniently be held in Common, nor divided, 
then either poſitive Laws or Equity muſt deter- 
mine which Party ſhall reſign the Whole to the 
other, upon receiving the Value of his Share (d). 
It is ſtill in all Cafes to be enquired, Whether 
the Perſon who beſtows a Shape on another's 
Matter, doth it with an Honeſt or with a 
Diſhoneſt Deſign? For he who acts thus out 
of a Knaviſh Principle, can by no means pre- 
tend that the Thing belongs to him rather 
than to the Owner of the Matter, though all 
the former Reaſons ſhould concur; that is, 
though the Figure ſhould be moſt Yaluable, 
though the Matter ſhould, as 1t were, be loſt 
and ſwallow'd up in the Work, and though 
he ſhould be in very great want of what he 
had thus compacted. For the greater part of 
the Two doth not draw to it ſelf the leſs, 
barely by its own Virtue, or on its own Ac- 
count; but there is required farther ſome pro- 
bable Ground and Plea in the Owner of that 
rt which exceeds, on which he may build 

is Claim. Hence, if a Man out of wilful 
and deſigu d Fraud, puts a new Shape on my 
Matter that he may by this means rob me 


it, he neither gains any #jgbt over the Matter 
by this Act, nor can demand of me a Reward 
for his Labour, any more than a Thief who 
digs through my Walls can deſire to be paid 
for his great Trouble in making a new Door 
into my Houſe; or than one can deſire a Fee, 
who breaks an Impolthume otherwiſe Jy. 
curable, with a Blow that he deſign'd for m 
Death; or than Autolycus could have ask'd a 
price for painting the Horſes he firſt ſtole. 
And all this doth not proceed from any poſitive 
Conſtitutions, but from the very Dictate and Ap. 
pointment of Natural Reaſon (e), though Na. 
ture doth not determine any particular Penalty 
in the Caſe. For, to have exerciſed ſuch a 
Villany gratis, is not properly a Puniſhment : 
And, on the other hand, "tis moſt juit and 
reaſonable, that I ſhould not be oblig'd to pay 
a Man Wages for endeavouring to do me a 
Miſchief. | 
XI. What the Ancient and Modern Lawyers 
have fo laboriouſly deliver d concerning In. 
crement by Rivers, depends, for the molt part, 
not ſo much on any Conſtant and Natural 
Reaſon, as on the politive Ordinances of 
articular Nations : And therefore, we may 
— to uſe more Brevity on this Sub- 
ject. 
The Two Chief ay made in the Caſe 
before us are, Firſt, Fhether the Rivers by 
thus ſecretly forſaking their Banks, do add to 
the Dominion of whole Territories? And Se- 
condly, 4 they improve in the lite man- 
ner, private Eſtates ? 1 
The former Queſtion is of greater Moment, 
inaſmuch as it may often prove the Occaſion 
of great Controverſies between Nations; it 
being uſual for Rivers to lie as the Common 
Boundaries of different States. Now when 
ſuch a River hath any way alter d its Courſe, 
the Point in Diſpute is, Fhether ihe Limits 
of the Seigniories are likewiſe chang'd, and whe- 
ther the Additional Land goes to them whoſe 
Banks it is? Here we are firſt of all 
to ſuppoſe a Diſtinction between ſuch States as 
are limited (1), or encompaſs d with Artificial 
Bounds, (with which we may reckon thoſe 
that are parcel d out by 4 as by the 
number of Acres, being as to the preſent Bufi- 
neſs, the ſame,) and arcifinian, ſuch as are 
naturally fenced againſt Invaders, with the 
Boundaries of Rivers and Mountains, After 
this we are to enquire, Whether the Neigh. 
bouring People of the Two Oppoſite States 
left the River between them, void of parti- 
cular Dominion, and common to the Uſe of 
both; or whether they agreed to fix their 
reſpective Limits in the midſt of it, ſo that 
half ſhould belong to one People, and half to 
the other? And Laſtly, 'Tis to be conſider d, 
Whether the whole River belongs to one 


of People, ſo that the Limits of their Dominions 


— 


1d. J. 6. tit. 1. & 1.61. D de rei windic, 


(b) Dick. loc. . 19. 


(c) hid. . 27. Vid. J. 6. tit. 1. I. 3. 


(a) * 
\. Fo 1 D. de rei vindic. (d] Vid. I. 6. t. 1. I. 23. ſ. 2, 3. D. de rei vindic, (e) Add. Leg. Hiſigot h. I. 10. t. l. c. 7 
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ee Mr. Barbeyrac's Firſt Note upog this Section. 
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And how they are acquired. 


reach to the Bank of their Neighbours? If 
then both the States are bounded in the man- 
ner firſt deſcribed, by Artificial Encloſures or 
by Meaſure, which immediately touch each 
other, without any void Space between, tho' 
the River ſhould change its Courſe, yet the 
Territories will remain of the ſame Extent : 
Nor can there here be any room for the Caſe 
before us, ſince whatever Space ſhould thus hap- 
pen to be left, already belongs to one or to the 
other State. If the River in the middle were 
left void and common, then the Ground added 
to the Bank or the little Iſſets which ſtart up, 
ſhall go to thoſe who firſt take them into 
Poſſeſſion: Yet tis moſt convenient, that both 


the former and the latter ſhould be occupied 


by that People to whole Banks they are moſt 
nearly ſeated. If the whole River belong to 
a ſingle State, the Iſlets riſing in it ſhall be- 
long to the ſame State only; but as for what 
15 gotten from the River by the Oppoſite 
Banks, it ſeems moſt reaſonable that it ſhould 
belong entirely to the other People. But it 
molt commonly happens, as tis moſt agreeable 
that the Lands reaching to the Stream on 
each fide, are ſuppos'd to be fenc'd only with 
theſe Natural Bounds; and that conſequently, 
the End of each Dominion is to be conceiv d 
in the midſt of the Channel: For here the Wa- 
ter, as it plainly ſeparates and diſtinguiſheth 
the reſpective Lordſhips, ſo it affords to each 
County a kind of Natural Bulwark. Yet {till 
it is requiſite in this Caſe, that the River do 
not, as 1t were, a common Cuſtom of 
drowning its Banks, and of cutting it ſelf out 
a new Channel every Year. When therefore 
two Neighbouring Nations poſſeſs Lands thus 
bounded by Nature, (which in 2 doubtful 
Caſe is always preſumed) the River by gra- 
dually changing its Current, changeth like- 
wiſe the Limits of the Dominions, and what- 
ever Addition it makes to either fide, belongs 
to thoſe on whoſe Banks it falls; provided, 
that this Alteration be made by ſmall degrees, 
and that the River do not, at one ſudden 
Rupture, forſake its Channel, and force a new 
way (1). For the gaining or loſing of In- 
ſenſible Parts, or any ſuch Change as entirely 
leaves the old Shape and Figure, ſuffers a 
thing to remain in all Appearance the ſame as 
it was. And the Conveniency of a Natural 
Boundary, is too great to be {lighted and for- 
ſaken upon a ſmall Damage. But if a River, 
deſerting the Channel it once fill'd, ſhall have 
broke up another Paſſage for its whole Cur- 
rent; and the People through whole Lands it 
now runs, do not think the Advantage of a 
Natural Boundary to be of ſo great Conſe- 
quence, as that for the ſake of it they ſhould 
reſign ſo conſiderable a part of their Territory, 
then the Borders ſhall continue as before, in 
the middle of the forſaken Channel. For as 
2 Stone 1s uſed for a Boundary, not on the 


account of its Nature, but of its particular 
Polition ; ſo a River concludes and ſeparates 
different Countries, not in its vulgar Notion, 
as tis a Bulk of Water gather'd from certain 
Fountains and Rivulets, and from other 
Streams of note and ſize, and then diſtinguiſh'd 
by a particular Name; but as it runs in ſuch 
a Channel, and hath ſuch Banks to encompaſs 
and confine it (a). 

XII. As to the Lands of private Perſons in 
this Caſe, we are of Opinion it ought firſt to 
be conſider d, whether the River on which 
ſuch a particular Eſtate happens to lie, di- 
vides the Territories of two diſtin& Govern. 
ments, or whether it only paſſeth through the 
Dominions of one: And then, whether the 
River be publick or private. In the former 
Caſe it depends abſolutely on the Pleaſure of 
the Government, either to leave ſuch Incre- 
ments 1n private Hands, or to challenge them 
for the common. For at firſt it generally hap- 
pen'd, that ſuch or ſuch a People ſeiz'd on 
this or that Tra of Land by the Creat, and 
afrerwards parcel'd out to each Man a parti- 
cular olfellion in it, uſually contain d under 
a certain and definite Meaſure. As therefore 
what remain'd of the Territory after this Al- 
lotment to private Perſons, was ſtill the pub- 
lick Poſſeſſion of the State; ſo whatever hap- 
pow to be added to any particular Share, 1s 
ikewiſe ſuppoſed to accrue to the Publick. 
Yet inaſmuch as the adjoining Fields fre- 
quently ſuffer great Damages from the Rivers 
by Floods, and becauſe the Increments we are 
ſpeaking of, advancing by {flow degrees, ſeem 
to be of little Conſequence to the publick 
Revenue; therefore many Governments have 
thought it a reaſonable Favour and Bounty, 
to grant theſe Improvements to the Perſons on 
whoſe Lands they happen to fall. And there 
is the more Equity in this Conſtitution, in 
caſe the reſpective Perſons were wont to keep 
up the Banks at their own Charge. This 
Right is preſum'd to accompany any piece of 
Land aflign'd to a private Perſon, not by an 
determinate Meaſure, hut in groſs; thoug 

rchance in the formal Delivery of it ſome 

ind of Meaſure might be expreſs d (5): And 
'tis the ſame Cafe, when in aſſigning the 
Bounds of any Land, the Neighbouring River 
is mention d at large. But if this Increment 
be very conſiderable, and far. exceeding the 
Meaſure of the private Poſſeſſion, then it ſhall 
be adjudg'd to belong to the Community. As 
for the Iſlets which ariſe, theſe no private 
Man can claim to himſelf, without the expreſs 
Grant of the State; becauſe being plainly ſe- 
parated from the particular Demeſn, they can 
on no account be eſteem d a Part or Increment 
of it. And their being ſeated next to ſuch a 
Poſſeſſion, is no more an Argument that they 
ought to paſs to the particular Proprietor of 
it, than that any other Man ſhould challenge 


— 
(1) Vid. I»ftie, I 2. c. 1. L 20. Vid. D. 1 41. tit. 1. De 4. R. D. leg. 7. ſ. 1. 
(b) Vid. I. 19. tit. 1. I. 13. f. 14. D. de 68, empt. & vendit. 


16. & ad eum loc. Bœcler. C- Ziegler. 


( a ) Comp. Gror. I. 2. c. 3. 
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a part of a Street, or a publick Place, only be- 
cauſe it lies jult by his Door. 

If a River ſeparates the Particular Lands of 
Perſons ſubject to the ſame State, then, ſince it 
can add nothing on one ſide, but what it took 
from the other, 'tis by all means reaſonable, 
that the Increment ſhall go to him on whoſe 
Land the Damage is committed. Thus the 
Roman Laws 5 rightly ordain'd, That in 
caſe the violence ot the Current adds a piece 
to my Land which it hath torn from yours, it 
ſhall remain your Property as before. (Which 
Judgment willmore eſpecially hold good in flo- 
ting Lands, ſuch as Srabo (a) mentions in the 
Fens of Euphrates, built upon Hurdles of Reeds, 
and moved with Boat-Poles into their former 
Seat, when the Water had carried them off.) 
But if it hath ſtuck long upon my Banks, and 
the Trees which it brought with it have there 
taken Root, from that time forward it ſhall be 
deem'd an Acquiſition to my Eſtate. Whence 
tis clear, that the Owner of the loſt Fragment 
ought to have brought it back again to ita 
former place, before 1t was incorporated with 
my Land, if he intend to reſume the Property 
of it. When 'tis uncertain what and how 
much hath been waſted from another's Soil, 
the ſufferer is hereby hindred from putting in 
his Claim to the Increment; which yet ( ac- 
cording to Natural Law) doth not accrue to 
him who owns the Ground where it faſtens, 
but to the People who are Sovereigus of the 
River. For 'tis in the higheſt manner agree- 
able to Reaſon, that not only the Water of a 


Common River, and the Things contained in 


it ſhould be publick, but likewiſe the Channel, 
and the Banks, and whatever Improvement 
either that or theſe happen to gain. For it 
ſeems very improper to ſay, That the Channel, 
conſider'd in it ſelf, is a part of the adjacent 
Land, but that it is look'd on as Publick, fo 
long as it's cover'd with the Publick River; 
which being once removed, it becomes Private 
according to its Primitive Nature : As if 'twas 
only a Burthen or Service laid on the Grounds 
of particular Men, that they ſhould grant the 
River a paſſage through them. 

If a River forſakes its Channel, or any part 
of it, and cuts out a new way, ſince the latter 
is taken from the oppoſite Land, the former 
deſerted Channel ought in Equity to be ad- 
judg'd to the Owner of the Land which now 
ſufters, to comfort him for his Loſs : And 
in caſe the River forſake likewiſe this new 


Paſſage, the Ground ſhall then return to the 
Ancient Proprietor, and not to thoſe who 
poſſeſs the Country about it. But whatever 
is dete min d in thoſe Caſes, of the Increments 
left by the Current, and of the alteration of 
Channels; this, no doubt, is but juſt, that the 
Burthens which before lay on any Ground, 
ſhould be leflen'd, in proportion to what it 
loſeth by fuch an Accident. Which Point, 
as (b) Herodotus informs us, was ſettled a- 
mongſt the Zgyptiens by a particular Law. 

It 1s no lets e — that Land drown'd 
by a Flood ſhould belong to the former Owner, 
either when the Water is gone off without 
trouble, by one violent outlet, or by flow de- 
grees, or when his Pains and Labour have cut 
out à paſſage for it. But twill beask'd, To 
whom ſhall the new Bulk of Water belong, till 
ſuch time as the Land by draining ſhall be re- 
cover ? Here we Judge it neceſſary to enquire, 
Whether the drown'd Land hath paſs'd into the 
Form of a Lake or a Fen, or whether it is added 
to the Channel of a Publick River? In the for- 
mer Caſe, the Lake or the Fen ſhall for ever 
appertain to the Owner of the Ground; and 
in like manner in the lattet Caſe, for ſo long 
time as he ſhall entertain any deſign of reducin 
the Current to its former Banks. As for Pri- 
vate Rivers, which give me 1n one place as 
much as they rob me of in another, the Matter 
is clear beyond diſpute. But what if a River 
belonging to my Private Eſtate ſhall make it 
ſelt a new Channel through the Ground of 
another Man, ſhall that part of it which covers 
my Neighbour's Ground belong to me, or to 
him? In our Opinion , Judgment ought to be 
given for the latter. Let ſtill I retain a Right 
of turning the Current to its proper Place. 
But if I refuſe thus to bring back the Current 
to my own Demeſns, I cannot oblige the other 
Party to Pay for the Water, nor ſo much as 
pretend that it ought to be Common to us both 
in that Part. For thoſe Things which are 
our own barely on account of their being con- 
tain d within our Limits or Space, and which 
therefore ſeem Acceſſions to the ſaid Space, 
when they once happen to get out of it, are 
either to be recall'd by our Care and Diligence, 
or elſe to paſs out of our Propriety, and to be 
reckon'd henceforward the Natural Increments 
of the New Space to which they are removed. 
But 1a all theſe Caſes, the Politive Laws of 
different Governments may variouſly deter- 
mine, as ſhall appear convenient (c) (2). 


(1) Vid. fi. Lib. 2. c. 1. ſ. 21. & P. Lib. 41. Leg. 7. ſ. 2. Lib. 39. t. 2. De Damne infedbo, &c. Leg. 9. ſ. 2. 
(a) L. 16. p. 528. Ed. Genev. Caſaub. (b] Euterpe, p. 81. Ed. H. Steph. (c) In Agens Urbicuss Comment, we 
find the following Rules laid down, If this be done in Lands taken by Occupancy, whatever the force of the Water hath 


ſlalen away, no one may have the priviledge of recovering : Which C 


yet ſo as nor to endamage 775 


ſtinct Owners, then the Poſſeſſor ſhall loſe nothing ; 


onſideration lays a neceſſity on Men to keep up their Banks, 


r Neighbour, But if it be done in Lands that have been meted out, and afſign'd in Portions to di- 
| | becauſe every one knows the ena form and dimenſions of what was alurted 
For his ſhare in the Hundred to which he belongs. 


Concerning the Lands which border on the Po, Caſſus thus determines ; Whatever the Water waſheth away in it: 


ordinary Channel the Poſſ:ſſor ſhall loſe : Beeauſe he ought to 
Bur if the Flood fall down with a greater force, ſo as to 


ri manifeſt the damage happen d not through the negle&# 
Caſe, the Water form an Iſet, it ſhall be his Property 


defend his own Bank, without prejudicing other Mens Property. 
alter it; Channel, every Man 


ſhall regain his own meaſure: becauſe 


the Poſſeſſor, but through the violence of the Torrent, If, in thu 
whoſe Land it was taken: But if it was borrowtd from out of 


al Eft ates together, each Perſon ſhall receive his own. Comp. Gros. I. 2. c. fl. ſ. 8, C. & Ziegler ad dict. lac. 
(2) Vid, lafit. Lib. 3. t. 1.f. 22, 23, 24. O. Lib. 41. t. 1. Leg. 7. ſ. 3, Cc. Leg 12: & Lib 41. t. 12, 13, 14. 
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CHap. 


VIII. 


Of Right over other Mens Poſſeſſions. 


I.C Uch is the force of Property or Dominion, 
that the Proprzezor alone hath power to 
diſpoſe of his own Goods; and all others are 
bound to abſtain from them. Yet inaſmuch as 
the Diviſion of Things amongſt Men was not 
introduc'd with this Defign, that all Commu- 
nication of Goods ſhould thereupon ceaſe ; it 
hence comes to paſs, not only that we are often 
by the Law of Humanity engag'dtograntothers 
the Subſtance or the Uſe of our own Poſſeſſions, 
but likewiſe that others may acquire a Right to 
them either Perfect or Imperfect, and conſe- 
quently may procure by a good and juſt Title 
{ome Benefit or Advantage from our Peculiar. 
We ſhall here obſerve in ſhort, how many 
ways this may — ; the whole Subje be. 
ing ſo largely explain'd by the Expolitors of 
the Civil Law (a). 

IT. The chief Rights over the Things of 
others, accruing to Perſons who are not the 
Proprietors, are, by ſome, reduc to theſe 
five: The Right of holding in Fee ; the Right 
of Ground-Plots; the Right of Poſſeſſion upon 
an Floneſt Preſumption ; Pledges, or Mortgages, 
and Services. 

III. The Right of holding in Fee (1) 
which is granted to another p the owner 0 
an Immovable Thing,upon condition of paying 
ſuch a reſerv'd Acknowledgment, impowers 
the Tenant in Fee, not only to uſe and enjoy the 
{aid Thing after the fulleſt manner, but like- 
wiſe to diſpoſe of 1t; though nor without ſome 
little reſtraint as to the Point of Alienation. 
The particular Contract by virtue of which 
this fort of igt is immediately ſettled, can be 
rank'd neither under Paying and Selling, nor 
under Letting and Firing ; ſince it doth not 
confer an Abſolute Property on the other Party, 
and yet a much greater degree than in ordinar 
Leaſes ; but eſpecially ſince the Reſerv'd Ac- 
knowledgment is (commonly ſpeaking) far leſs 
conſiderable than the Rent of Vulgar Tenants. 
As the Rules obſerv'd, either by Common 
Law, or by particular Agreement in the re- 
ue wing of this Contract, in the paying of the 
ſettled Rent, in the Alienation ofthe Fee, and 
in the continuance of it, the Civilians afford 
us large Information, 

IV. He thateither upon paying ſuch a Fine, 

or engaging for ſuch a certain Rent, hath ob- 
tain'd the Right of a Ground. Plot, (2) may enjoy 
the ſame, and make any diſpoſal or convey- 
ance of it, as much as if he were the firſt Pro- 
prietor; and conſequently may claim the Lord- 


ſhip, tho' not of the Soil it ſelf, yet, of all that 
is built upon it. It was otherwiſe in the former 
Caſe ; 5 even Profitable Dominion of the 
Soil belongs to the Tenant of the Fee: The 
Reaſon of introducing ſuch a gt was this; 
That Perſons were willing to admit Strangers 
upon their Land,yet fo as not to loſe any thing 
in the Bulk and Dimenſions of it. There. 
fore they made a Grant of the Surface, reſerv- 
ing the main Soil to themſelves, and requiring 
a moderate Annual Rent to be paid on this 
Conſideration (5). If the Surface be loſt, as 
ſuppoſe, if the Buildings fall, or are conſum'd 
by Fire, the Rjg4t of the Ground-Tenant ex- 
pires, fo that the Lord of the Ground may 
again diſpoſe of it as he thinks fic. 

V. The Right of Poſſeſſion upon an Honeſt Pre- 
ſumption, (belonging to thoſe who with a good 
and ſincere Intention receive a Thing of Ano- 
ther's from a falſe Proprietor, yet upon a Juſt 
Title, and ſuch as would otherwiſe be ſuffi- 
cient to convey the Real Dominion to them,) 
is thus far equivalent to Stri# Property, that 
ſuch a Pof/eſſor may challenge all the Fruits and 
Profits as his Own, may diſpoſe of the Thing 
as he pleaſeth, and defend his Poſſeſſion (nay, 
and ought to be maintain'd in it by the Laws 
(c),) againſt all Claimants, except the Juſt 
Lord. And this Poſſeſſion, after a certain 
Term of Years, will give the Poſſeſſor an Ir- 
revocable Dominion, and ſuch as ſhall hold 

ood even againſt him who was at firſt the 
wful Proprietor. On which Point we ſhall 
hereafter enlarge ( 2 ). 

Now this R7j24ht was firſt ſet on foot for the 
benefit of Human Commerce, and the peace of 
Society and Government; to the intent that he 
who endeavours to obtain a Thing upon a 
good Title, and with an Honeſt Mind, ſhould 
not afterwards be unreaſonably oppreſs'd, or 
incommoded; as he muſt needs be, were all 
other Perſons, for ſuch a ſpace, allow'd to 
diſturb him 1n his Hold; or were he bound 
upon 'the True Proprietor's challenging the 


Thing, to refund likewiſe the Fruits and Pro- 


fits which he had conſumed: Or, Zafly, It 
his Poſſeſſion were always to hang in an un- 
certain fluctuating Condition. As indeed it is 
a Rule not only enacted by Cv. Conflitutions, 
but likewiſe founded on Natural Reaſon, that 
every Man ſhall be left ro enjoy what he hath 
got with Honeſt Intention, till ſuch time as 
the Claimant ſhall havedemonſtratedaſtronger 
Right than Poſſeſſion (4). For what Troubles 


(2) To whom add Selden, de J. N. & G. I. 6. c. 2. (1) Vid. Inſtit. Lib. 3 t 25. De Locatione & Conduct ione, \. 3. 
D. Lib. 6. t. 3. Si ager vectigalis, id eF, Emphyteuticarius peratur, Cod. Lib. 4. t. 66. De Jure Emphyteutico. (2) See 
Chap. 4. C. 2. See Mr, Barbeyrac's 24 and 3d Notes upon this Sekt. (b) Vid. Juſtin, 1. 18. c 5. n. 14. Ed. Grev. 

(c) Vid. Lib. 47 t. 1. I. 48. D. de A. R. D. (3) Chap. 12. (4) See the Text cited upon this account in B. II. 


c 6.1. 6. towards the End. dee Mr. Daymar's Loix Civiler, 1 Par. L. 3. t. 6.1, 4 


and 
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and Diſquiets might be every Day brought on 
any Perſon, if upon Suit of every Petitioner, 
he ſhould be oblig'd to relinquiſh what he 
fairly holds, and to proſecute the other Party 
in order to a Recovery (a)? The Caſe of 
Pledges or Mortgages will hereafter be ex- 
plain'd (t). 

VI. Services, in reſpect of the Perſon to 
whom they are due, are ſo many Rzghrs of 
receiving certain Profits or Advantages from 
Things which belong to others, or of abridg- 
ing the rizht Owner in the uſe of what he 
poſſeſſeth, Fo that he ſhall not be able to apply 
it to all Purpoſes. But in reſpect of the Per- 
ſon who is to pay them, they are ſo many Ob- 
Hgations to grant another ſomewhat out of a 
Man's own Poſſeſſion ; or, for the Benefit of 
another, to forbear uſing his own Property in 
fuch a particular manner (2). Services in 
reſpect of the Object towards which the Pay- 
ment of them is directed, are divided into 
Perſonal and Real (3): Not as if the Benefit 
of each did not ultimately terminate in the 
Perſon, but becauſe ſome Profits of this kind 
accrue to a Man, only on Account of his 
poſſeſſing ſome certain Eſtate (b). Which 
Diſtinction others expreſs in this manner: 
Advantage ariſing from other Mens things, either 
come t0 a Perſon direttly and immediately, on the 


[core of his being ſuch a Perſon, or elſe medi- 


ately, by the Intervention of ſomewhat which 
he holds as his Property, and to which this Ser- 
vice is OWNS, 

VII. In the Li of Perſonal Services are 
commonly reckon'd thoſe which follow, Uſe 


and Profits, Uſe, Dwelling, and the Works of 


Servants. Uſe and Profits is a Right of enjoy- 
ing freely what belongs to another, yet ſo as 
not to impair the main Subſtance (4); or, a 
Right of receiving all ſuch Advantages from 
another's Property, as can ariſe from it with. 
out injuring the Principal. For, 2 in 
the ordinary Courſe of Nature, he who is 
Lord of the Thing is alſo Lord of Fruits, yet 
there is nothing to hinder , but that theſe 
Two may be ſeparated, and the Dominion or 
Property lodg'd in one Perſon, whilſt another 
hath a Kt to all the Benefits. And this 
may be ordain'd and appointed, either by the 
Standing Laws of any Government, or by the 
Occaſional Sentence of the Judge, as when a 
Thing held before in Common, cannot con- 
veniently be divided any other way (5): Or 
by the Act of private Men, as by Teſtament, 
or by Compact (6). Only there is one Caſe 
which ſeems to require Service by the bare 
Notion of Nature and Reafon; and that 1s, 
That the Father ſhall have the Uſe and Profits 


* 


of all Goods which fall to the Son in his Mi. 


nority (7). It is evident that Uſe and Profits 
can be appointed properly in thole things alone 
which afford ſome outward uſe of themſelves 
diſtinct from their Subſtances, or which are 
not conſum'd by being enjoy'd; provided they 
are really Capable of yielding any Service, 
Ornament or Delight. But there can be no 
proper room for the like Tenure in Things 
which are no way ſerviceable but in bein 
ſpent: Inaſmuch as the very Body and Sub- 
ance, and conſequently the Propriety of any 
Thing 1s preſumed to belong to him, who 
hath a gt to waſte or conſume it at his plea- 
ſure. Yet tis a Rule in the Civil Law, That 
Money and other Conſumable Things may be 
turn'd by Will (c) into this kind of Tenure, 
and be given in Legacy; In which Caſe the 
Money or Things are ſo made over to the Le- 
gatee, as to be his own; but under this ne- 
ceſſary Condition, That he give Security to 
the Heir to reſtore the like Sum, and the like 
Things, or the Value of the Things, when 
the Term of his Grant is expired. So that 


the Security here given to the Proprietor, doth 


2 it were ſupply the place of the real Sub- 
nce. 

He that holds the Uſe and Profits of a Thing 
hath a Right to claim all the Advantages pro- 
ceeding from it, as well Natural as Civil. 
Yet the Roman Laws excepted (8) the Iſſue 
of a Maid-ſervant; probably on this Reaſon, 
That the deſign of granting another the uſe 
of our Servants, reſpected their Work only, 
and not their Offspring. As for the other 
Natural Fruits, they become the Tenants of 
Uſe and Profit, by taking or gathering them : 
That is when he hath ſeparated them from 
the Body or Subſtance, and [aid them by them- 
ſelves. Whence it follows, that the Fruits 
or Profits, if not yet ſeparated, belong to 
the Proprietor ; and in caſe the Tenant for 
Uſe and Profit dies before he hath gather'd 
them, they cannot be challeng'd by his Heir: 
Though, if it appear that any Pains were 
— age bag any . imploy d (9), in bring- 
ing the Fruits to Perfection, it will then be 
72 to admit the Heir to a Participation 
of them; ſo far, at leaſt, as to compenſate 
the Pains of the Deceas'd, and to hinder him 
from labouring in vain. Civil Fruits belong 
to the Tenant for Uſe and Profit, till the time 
is laps'd (16), for which the Grant was firſt 
made. ER 

Farther, As he who holds a Thing in this 
manner, ought to uſe 1t like an honeſt Man 
(11), or as becomes a good Husband, and fo 
apply 1t to that particular kind of Advantage, 


— 


(2) Vid. D. J. 8. t. i. De Servitutib. leg. 15. f. 1. 
J. 8. t. 2. leg 32. f. 1. in fin. D. de ſeruit. pred. urb. 
priencip. (s$) D.1.9.4. 1. leg. 6. . 1. 
( 7 ) Sce hereafter, B. 6. c. 2. f. 8. 


(b) Vid. Gre. I. I. c. 1. ſ. 4. Add 


(4) D. . 2. t. 1. De Uſufruttu, &c. leg. 1. & ſtir. I. 2. t. 4. 
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which either the Nature of the Thang, or 
the Will of the Proprietor requires; fo is he 
likewiſe bound to guard, maintain, and keep 
it ſafe and whole; (t) as allo to pay Taxes, 
Dues, and other Burthens, ordinary and ex- 
traordinary, at leaſt ſuch as do not exceed the 
main Profits ( ). For all theſe Troubles, as 
well as that of Culture and Improvement, ne- 
ceſſarily fall on him, who defires to reap the 
Benefit and Gain : Nor 1s 1t preſum'd that any 
Perſon would lay ſo grievous a hardſhip on 
himſelf, as not only to grant another the Pro- 
fits of his Goods or Eſtate, but likewiſe to re- 
ſerve the Burthens to be diſcharg'd at his own 
Expence. | 

This way of holding is ſaid to expire at the 
deceaſe of the Tenant; (3) becauſe, common- 

ſpeaking, at the firſt making ſuch a Grant, 


] 
x & Merit of the party was conſider'd, which 


cannot deſcend to others. And inaſmuch as 
'tis a great Burthen upon a Man to have the 
Fruits of his Property paſs {till into other 
. Hands, therefore the Words in theſe Grants 
are to be interpreted in the ſtreighteſt manner; 
ſo that if the Form ran thus, 70 Him and his 
Hcirs, it ſhall not be extended to the Heirs in 
a ſecond Deſcent (4); ſince the Property of a 
Thong if for ever excluded from the Uſe, is 
utterly inſignificant : () In which Senſe we 
are to take Cicero's Definition, Id cujuſ que pro- 
prium et, quo quiſ que fruitur atque utitur (a). 
That g truly the Property of every Man, which 
he uſeth and enjoys. Hence, if a Legacy 
only for zhe Uſe and Profits was left to a 
Publick Community, which in other reſpects 
may be perpetual, yet the Roman Laws (5) 
order'd, That the Grant ſhould expire at the end 
. of a Hundred Years: As it mult ceaſe before, 
if the State or City be difloly'd or raz d by the 
Violence of an Enemy. (c) From the ſame 


grounds it proceeds, that a Tenure of this kind 


cannot be alienated; (6) becauſe at that rate 
the Proprietor's Claim might be for ever ſhift- 
ed off, and the Thing might paſs to one whom 
he would look upon as an Intruder into his 
Rights and Poſſeſſions. A Grant of Uſe and 
Profits was likewiſe, according to the Roman 
Laws, made extin& by the Two higher degrees 
of the Capitis diminutio, or Disfranchiſement 
of a Citizen. (7) For as they were unwilling 
to let this Burthen lie on the Proprietor, after 
the party in whoſe favour it was at firſt 4 
pointed could receive no benefit from it; ſo 
they judg'd it by no means convenient, that a 
Perſon who had forfeited the Privilege of a 
Free Subject, ſhould be ſtill capable of holding 
ſuch a Right over the Goods of thoſe who were 
true and Lawful Members of the State. 


To proceed; this Right, by virtue of ſome 
Publick Law, or of ſome Private Covenant, may 
in a certain period of Time, be loſt by diſuſc, 
(8) (which alters many Things for the worſe;) 
or by uſing it in a different manner from the 
Rules preſerib'd; (9) or by impairing the 
Thang, either through deſign'd Wickedneſs, 
or groſs Neglect. The Right is likewiſe ex- 
tin, if the Thing happen to periſh (4); nor 
doth it revive, tho' the Thing be renewed or 
repair'd; by reaſon of that ſtrict Interpretation 
which this Affair demands. For Inſtance; I 
7 build a Houſe in the ſame place with another 
which 7 loſt by Fire, it is not judg'd to be the ſame 


as the former. And indeed, ſince the Work 


mult have put me to confiderable Charges, it 
would be very hard if I muſt raiſe a Building 
which on my tide will turn to no account. 

Laſtl if either the Proprietor make over 
his Right to the Tenant, or the Tenant reſign 
to him, (10) the Uſe and Profit expires ; lince 
a Man cannot receive Service from what's his 
own (e); or, becauſe this, and all other Ser. 
wices do properly denote a Right over ſome. 
what that belongs to another. But when a 
Perſon uſeth his own Poſſeſſion, and receives 
advantages from it; this he does by virtue of 
his Dominion, and wants not a new Title or 
Commiſſion (f). 

VIII. Uſe, as they term it, is when a Man 
receives from a Thing belonging to another , 
only the daily and neceſſary Service, the Sub- 
{tance remaining as before. And this is of lefs 
extent than Uſe and Profits, the Perſon to 
whom it is granted being only allow'd to take 
ſo much Advantage from the Thing, as is 
ſufficient for himſelf and his Dependants; 
which allotment is meaſur d according to his 
Dignity and Condition. Thus for Inſtance ; 
As he who hath obtain'd the Uſe of another's 
Houſe may dell in it with his own Family, jo 
he cannot fairly receive either a Gueſt of long 
continuance, or an Inmate who ſhall lodge there 
without being a Member of the ſame Domeſtical 
Society; in caſe the Proprietor bimſelf awells 
likewiſe under the ſame Common Roof : (but tis 
otherwiſe if the Grant runs for the ſole Uſe 
of the Entire Tenement (g). Nor can he, ac- 
cording to the Regular Courſe, transfer the Uſe 
to another; it being a matter of very weighty 
conſideration , and of great difference, who 4 
Man takes to cohabit with him (11). As to 
the preſervation and reparation of the Thing 
in which any Perſon hath thus obtain'd a Ce. 
it ſeems moſt agreeable to Equity; that if ſuch 
a Uſe be once granted, there remains no 
farther Fruit or Benefit to the Proprietor , 
then the er ſhall be obliged to keep the Thing 


Dr 


( x ) Cad. Lib. 3. t. 33. De Uſufr. & habit. & Minifferio Serv. Leg. 7. (2) Vid. Leg. 27. f. 3. & Lib. 33. t. 2. De 


Uſz, & Uſufr. &c. Leg. 28. Vid- D. Lib. 7. t. 4. Leg. 3. f. 3. 

-4 5 DA 3 ey Epiſt. 24 Famil. I. 7. n. 39. 8 
Uſus-fr. amitt. (6) See Mr. Barbeyrac's 21ſt Note upon this 
D. Lib. 4. t. 5. De Capite diminuti. 
Inflit. ubi Supr. (d) Vid. L. 7. t. 4. Leg. 5. ſ. 2. P. quib. mod. uſus-fr. amit?. 


— 12 14. 1 5 3 Lib. 2. t. * * 

de Uſu-fr. (c) Vid. D. ubi ſup. I. 21. quib. mod. 

Set. ( T5 Vi 

t. 1. Leg. 38. (9) Non Utendo per mod um. f 
(10) Inftir, Lib. 2. t. 4.C. 3. (e) Lid. Li 

pred. urb. ubi ſupra. 

upon this SeQtion, 


d. Þiſtit. Lib. 1. t. 16. De Capitis diminut. & 


8. t. 2. I. 5. Princip. ſs uſus-fr. petatur. (f) 
(g] Vid. Ifir. Lib. 2. t. 5. . 1. D. de uf. & habit. 


Tt 


id. etiam C. Lib 3. t 33. Leg - 12. (4) Vid. C. 
(b) Via. Lib. 7. t. 1.1. 56. 


(8) Vid. D. Lib. 7. 


dd. I. 26. D. de Servit. 
(11) See Mr. Barbeyrac's zd Note 
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ſafe and ſound. If the Profit accruing to both 
be equal, they ſhall maintain or repair the 
Thing at joint Charges (4). But if the Uſe 
be inconſiderable in compariſon with the Pro- 
fits which the Owner ſtill reſerves to himſelf, 
in this Caſe, tis eaſily preſum'd, that he in- 
tended not to charge it with any Burthen. 

IX. Dwelling, in the Civil Law, is a Right 
by which a Man receives all the 1 
commonly proceeding from the letting out the 
Houſes of others. (1) This is of a narrower 
compaſs than the U/e and Profits of the ſame 
Houſes; the latter taking in like wiſe the Bene. 
fit ariſing from the reception of Goods, and 
many the like Cauſes. And yet it is of awider 
extent than the bare Je, inaſmuch as the 
Perſon who hath obtain'd it, may let out the 
reſpective Buildings to other Tenants, inſtead 
of inhabiting them himſelf. 

X. By the Right of Servants Forks , is re- 
ceiv'd all the Benefit ariſing from the Labour 
of Another's Servant. (2) Which R247 the 
Roman Laws make more contracted than the 
Uſe and Profits of the ſame Servant; becauſe 
he is capable of bringing in Advantage by 
other Means befides his Work. 

XI. Real Services, due to any Perſon on ac- 
count of ſome Eſtate or Poſſeſſion, are, in 
general, ſo many Rights, by virtue of which 
my Neighbour's Eſtate is charg'd with yield- 
ing ſome certain Advantage to mine. The 
Civil Law divides them into Services of City 
Ejtates (3), and Services of Country Eftates. 
By ogy Eſtates, are meant Lands, agd In- 
ferior Buildings, erected only for the con- 
venience of Agriculture, and preſervation of 
Cattle. Under the Term of Cizy ZFates (4 
are comprehended all Buildings —_ for the 
reception of Human Inhabitants, for the ex- 
ercile of Commerce, and the like Uſes, thou 
ſeared at any diſtance from the City. The 
occaſion of eſtabliſhing all theſe Services was 
generally taken from Neighbourhood ; a Rela- 
tion which may juſtly be thought to boxder 
very near on that of Friendſhip (5). For, in- 
almuch as it contributed highly both to the 
Frofit and the Pleaſure of Men, that many of 
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them ſhould join their Dwellings and Poſſeſſi. 
ons, which Convenience could ſcarcely ſubſi 


ſhould each Perſon go about to exclude another 


from the Uſe of his Property in every degree; 
therefore Neighbours were wont to ſettle it 
amongſt themſelves, That no Man ſhould uſe 
his Own Things 10 all oſes, and in all re- 
ſpetts, let others ſhould thereby be reduc d, as 
it were, to Flardſhips and Straights ; but that 


each Perſon ſhould allow others ſuch a moderate 


uſe of what be himſelf poſieſs'd, as they could not 
want, without great ard to their Affairs 
(5). On the other fide, tis a General Rule to 
be obſerv'd in the challenging theſe Services, 
that they be not carried too far, and that they 
be us d with Modeſty, ſo as to cauſe no Trouble 
or Uneaſineſs to thoſe that live about us (c). 

The particular Services of City Eſtates are 
reckon'd (for the moſt part) as follows. The 
Services of bearing a Burthen, (6) by which 
any Neighbour is bound to let my Houſe reſt 
upon his Wall or Pillar. The Conſequence 
of which 1s, That the Perſon who ows me this 
Service , ſhall be likewiſe engaged to repair 
the ſaid Wall or Pillar, becauſe otherwiſe, if 


the Support ſhould fall, the Service comes to 


nothing (a). The Service of {tting in a Beam, 
(7) by which I amallow'd to carry on a Rafter 
or Beam, or any other Piece which joins my 
Building together, till it enters into my 
Nei pos oF and 1s there faſten'd. _ 
Service of jutting or ſhooting out, 

which impowers . 2— 2 Nad of 
Building over the Houſe or Ground of Another 
Man, yet ſo as not to make it reit upon the 
{aid Houſe or Ground : As in Balconies, Pent- 
Houſes, and the like. The Service of rai/ing a 
Building higher, (9) by which we are bound, 
though to our own Inconvenience, to give 
another leave, for his Benefit and Advanta 
to raiſe his Houſe; which we might otherwiſe, 
— . 6 

e Service of not raiſing a Bui higher ; 
by which a Man, for — 3 — 
nience of the adjoining Tenements, is con- 
ſt rain d to keep his Houſe low, or not to raiſe 
it beyond ſuch a fixt Height. 


(a) L. 18. D. d. 7. (a) Vid. Inf. Lib. 2. t. f. ſ. 5. & C. * t. 33. Leg. 13. 5 Vid. D. Lib. 35. t. 2. Ad. 
4 


Leg. Falcid. Leg. 1. . 9. (3) D. Lib. 8. t. 1. De Servit. Leg. 1. 


*, Leg. 198. 
(5) 


D. Lib. 50. t. 16. De verborum S/ gui fcationi- 


vel vic initas, 


Quod ego in propinqua parte amicitiæ pute. Terent. Heautont. AR. 1. Scen. 1. v. 4, 5. 


(b) Vid. D. Lib. 1 f. t. 6.1. 
Vb. >red. 1, 20. ſ. 2. I. 31. d. t. 
Heſiod. 


1. . 1, 2. D. , uſu fr. petatur. & Lib. 8. t. 1. I. 15. D. de Servit. 1. 10. D. de Servit, 
Op. & dier. 1. 1. v. 343. Cc. 


Top 5 AA Ati, &c. 


Call Neighbours firſt, when Work is to be done; 
Your Kinſmen ſtay to dreſs, undreſs d your ——— run, 


a IIl Neighbours Heaven for Puniſhments deſian 
0 As Good for Bleſſings: If one Good you 
Think you have found a Treaſure 


Socrates (in Xenophon * Ampy.) L. 2. p. 432. in fin. Ed H. Steph.) reckons up theſe Advantages of a Neighbour 5 
Service; To light your Fire when you have occaſion ; to aſſiſt you in any Good Office; to be ready at haud font, affording 


you his kind Succour, if you happen to fall into 
(c) Vid. Lib. 8. t. 1.1. 8. D. de Servitut. 


Serv, pred. urb. {7) Vid. D. Lib. 8. t. 2. Leg. 2. 
(9) Lib. 8. t. 2. 261 Supra. _ 


any Misfortune, Add. Plato de LL. I. 
(6) Vid. D. Lib. 8. t. 5. & 


g. p. 915. Edit. Francof. 1602, 
a G. (d) Lib. S. t. 2.1. 33. D. de 


(8) Ibid. & Lib. 50. t. 16, De verbor. Significat, Leg. 242. 


> | T be 


Cana. VIII 


Of Right over other Mens Poſſeſſuns. 
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T he Service of Lights, by which my Neigh- 
bour 1s obliged to admit my Lights, or my 
Windows for the Conveyance of Lgbt (t). 

T he Service of not hinaring Lights ; by means 
of which my Neighbour can attempt nothing 
towards the leſſening or obſcuring the Lights 

of my Houle (a). 
The Service of Proſpeft (2); by which my 
Neighbour 1s bound to let me look freely into 
his Eſtate, and cannot deprive me o that 
Benefit. 

The Service of not hindring ProſpeZ? ; by 
which a Man 1s tied up from doing any Thing 
in his Eſtate, which might interrupt a free 


Proſpect on any fide, eſpecially towards any 
delightful place. 


he Service of receiving Dropping Water (3), 
denotes an Obligation to ſuffer any ſuch Con- 
veyances, to empty themſelves upon our 
Ground, tho' to our Burthen and Trouble. 

The Service of not recerumg Dropping Mater; 
denotes an Obligation, not to turn the ſame 
little Spouts or Gutters, which are already 
uſeful to our Neighbour, into a new Courſe 
for our own Advantage. 

The Service of receiving the River (4); by 
which my Neighbour 1s bound to grant paſſage 
to the larger Currents which How ( like a 
River) through my Houſe in Pipes or Canals. 

The Service of not turning away the River; 
reſtraining my Neighbour from diverting any 
ſuch Channel or Stream which iflues out of 
his Houſe, ſo as to hinder it from paſling 
through my Eſtate, to my great Benefit. 

Laſtly, We are to refer to the ſame Head ; 
be Service ( 5) of employing Sinti and Kennels ; 
of pouring out any Thing upon a Neighboar's 
Ground, and whatever there are befides of the 
ſame kind. 

XII. The Services of Country-Eflates ; or 
which are due to Lands and Hereditaments 
employ'd in Rural Affairs, are commonl 
reckon'd in this Catalogue. Paſſage (6); the 
Right of a Path for Men to walk through 
my Neighbour's Ground into mine, for the 


y of fellmg Wood, and of 


Benefit of the latter. Carriage ; the Right of 
driving Beaſts or Wains. FRoad, or Way; the 
Right of going, walking, driving; as likewiſe 
of carrying, leading, bearing and drawing any 
Thing which makes for the Advantage of my 
Eſtate. Fater-Conrſe ;, the Right of bringing 
Water through my Neighbour's Field, for 
the Benefit of my own; whether I uſe this 
Water for the Ground, or for the Beaſts, or 
only to free my Land from an unneceſſary 
Burthen and Flood. Tis the Nature of theſe 
Services, that they cannot be granted in part, 
being of no uſe unleſs Entire. For, as the 
Civil Law obſerves (h) in one of theſe In- 
ſtances; 4 Road, or Way is then wont to be 
finiſhed, when it reacheth, either to a Town, or 
to ſome Fligb and publick May, or to a Ferry, or 
to ſome other Farm of the ſame Lord. Therefore 
it would be vain and uſeleſs to obtain paſſage 
only thro” half another's Ground, if we were 
not allow'd to go farther. Mater. araugbt; 
the Right of fetching Water from a Spring, 
or other place, for the neceſſary Occaſions of 
our Ground: Which Grant is preſum'd to 
include alſo another, of free paſſage to the 
Spring, or Well. Waterage for Cattle ; a Right 
to drive the Beaſts which feed in our Ground, 
to drink at our Neighbour's Pool (c). To the 
ſame Head belongs, The Right of feeding our 
Cattle on another's Paſture : Concerning which 
Right it hath been obſerv'd, That the Lord 
of the Ground which is charg d with this Ser- 
vice, is not hereby hindred from feeding his 
own Cattle in the ſame place, provided he do 
not overſtock it, ſo as to intercept the Right 
of the other Party. And ſo too, he who hath 
the Right of Paſturage, ought not to bring 
in Diſeas d or Scabby Beaſts, which might 
communicate the Infection to others. 

Laſtly, To theſe are added, The Right of 
burning Lime, of digging Sand, of cutting Stakes, 
me Stone ; as they 
turn to the Advantage of Country Eſtates (4). 
All which have been by others explain'd more 


at large (7). 


(1) 7bid. leg. 4. (a) Of the Claim to this Service rigorouſly inſiſted on, we have a famous Inſtance recorded 
by Zonarat, Tom. 3. in Theophil. and by Michael Glycas, Annal. Tom. 4. (2) D. Ibid. leg. 15. (3) i. leg. 2. 


Vid. leg. 20. ſ. 2, 5, 6. 
tit. 3. leg. 1, 3 


(4) Iftit. lib. 2. tit. 3. C. 1. 
(b) Bid. leg. ult. D. de ſervit. pred. ruſt. 


(5) D. lib. 8. tit. 1. leg. 7. (6) D. lib. 8. 
(e] Bid. leg. 3. ſ. 3. D. de Servit. pred. ruft. 


(d) Add. 1. & D. de Servit. pred. ruſt.. (7 See Mr. Barbeyrac's laſt Note upon this Section. 


C HAP. IX. 
Of the Transferring of Property in General. 


E are now to confide: the Derivatve 

| Ways of * by which Domi- 
nion or Property already eſtabliſh'd, paſſeth 
from one to another : Which, before we pro- 
ceed particularly to examine, it may be con- 
ventent to premiſe ſomewhat about the tranſ- 
ſerring of Property in general. The Power 


and Privilege then, of alienating our own 
poſſeſſions, or of conveying them to others, 
ariſeth from the Nature of full Property (i): 
For ſince this enables a Man to diſpoſe of his 
own how he pleaſeth, it ſeems the very Prin- 
cipal part of that Ability, that he may, if he 
thinks convenient, transfer the Thing to an- 


(1) Vid. Inftit. lib. 2. tit. 1; De rerum diviſ. leg. 40, 


— 


Tt 2 | : other, 


8 ——— 


| 
| 
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other, by which means he may either procure 


to himſelf ſomething more ſerviceable, or at 


leaſt may have an Opportunity of obliging a 
Friend by his good Turn. 1 | 

IT. Now as the Conveyance of Rights and 
of Things is tranſacted —— two Parties, 
the one from whom, and the other to whom 
they paſs (1); ſo in thoſe Methods of Acqui- 
fition which flow from the Force and Vertue 
of Property, the Concurrence of Two le 
is required, the Giver's and the Receiver's (2). 
For Alienation doth eſpecially denote, that 
the Thing paſſeth from the Proprietor, with 
his free Conſent, and 1s not taken from him 
by meer Violence againſt his Will. Again, 
To make a Thing change Maſters, it 1s ne- 
ceſſary likewiſe that the latter agree, as well 
as the former; it being inconvenient, that a 


Thing, which as to its Natural Subſtance, 


exiſts ſeparately from me, ſhould be, as it 
were, join'd and united to me, ureſs I em- 
brace 1t with my own Conſent and Choice. 
But in Caſes where the Property 1s faid, of 
Right, to paſs to Men without their Know- 
Jedge, as in Inheritances, there the Law 1s 
preſumed to make an Acceptance by way of 
Fiction, in favour of the Heir. Of which 
this is an Evidence, that the Heir may refuſe 
the Inheritance; and unleſs, either in Perſon 
or by Proxy, he takes Actual Poſſeſſion of it, 
he is not affected by thoſe Obligations which 
ariſe from it, or are charg'd upon it. 

III. Farther, ſince Alienations ought to be 
made with the Conſent of both Parties, and 
ſince it is inconſiſtent with Human Society, 
that bare Internal Acts ſhould be allow'd a 


Power of producing Rights to hold Valid and 


Effectual with regard to other Men; there- 
fore tis required on both ſides, as well on the 
Giver's as on theReceiver's, that they declare 
their Conſent by ſufficient Signs, that others 


may be fully aſſurd of it: Such as are, 


Nods, Geſtures, Words, Writings; to which, 
in ſome places are added, Solemn . Profeſſion 
before a Magiſtrate, Publick Regiſtring, and 
the like. 

IV. It is evident, moreover, that when a 
Tranſlation or Alienation hath been perfectly 
and unconditionally made, the Alienator re- 
rains no manner of Right, or Title, to the 
Thing which was before his own. Which 
Conſequence, though it be naturally implied 
in every Act of this kind, yet tis uſual in 
Solemn Renunciations and Surrendries, ex- 
preſly to declare, That neither we our ſelves, 
nor our Heirs will hereafter make any Pre- 
tention or Attempt upon what we have now 
given up; and that if any ſuch Motion hap- 
pens, it ſhall be null and void: Becauſe when 
we have once made a Thing anothers, we 


gave her, unleſs ſhe chuſe to throw him back 


cannot, to any purpoſe, claim the diſpoſal of 
it again. Let frequently after a Thing hath 
been alienated, the former Owner reſerves 
ſome kind of Claim, or a fort of Chance Right, 
which in Caſe of ſome particular Event, now 
unknown, exerts its force. And this, either 
becauſe in the Act of Alienation it was thus 
expreſly covenanted; as is the Practice in 
Sales with Liberty of Refuſal (3), in Things 
alienated under an Exception or Condition (J), 
and when only a uſeful (5) Diminutive or im- 
perfect Property is transferr'd, as happens in 
the Grant of Feuds, and of Copies and Leaſes - 
Or becauſe the Altenation includes a Tacit 
Condition, which Condition coming to paſs, 
the Right of the former Owner to the Thi 
thus convey'd revives ; whence ariſe thoſe 
ſeveral Actions in Civil Law, of Falſe Debt; 
of Things given upon a certain Cauſe, which 
Cauſe d1d not follow (6); of the Recovery of 
Spouſal Preſents (7) upon not proceeding to 
Marriage; of Recovery of Dowry upon Di- 
vorce or Separation (8). 

Fulcan, in Homer (a) upon his taking Yenus 
in Adultery, challengeth the 14%, the Pre- 
ſents he made his Father: in- Law, in proſpect 
7 gf py = Tis a Rule Prog the Alcoran, 

at if a Suiter put away his Spouſe before 
Conſummation, ſhe ſhall * half of 321 be 


V. But the chief Point uſually controverted 
on this Subject is, #herther or no in the trans 
ferring of Property the Law of Nature requrre's 


Delivery? For others have already well ob- 


ſerv'd, That Delzvery cannot rightly be plac'd 
amongſt the Ways of acquiring, ſince tis only 
an Act intervening in the Conveyance of it. 
Grotius (b) is of Opinion, That according to the 
Law of Nature, Property may be iransferr'd by 
bare Covenant ; and that Delivery is only re- 
quir'd by a Civil or Poſitive Ordinance, which 
being receiv a by many States, is through miſtake 


fiyled, The Law of Nations. On the other 


hand the Expoſitors of the Roman Laws de- 
clare, That the Dominion of Things cannot be 
bare Covenants, though thus much ſhould be ex- 


preſly intimated in the Tranſattion; but that 


Delivery zs ſtil requiſite, The Reaſon of 
which Neceſſity they take to be this; That 
Dominions firft took their riſe from Natural Poſ- 
ſeſſion, and that therefore in paſſing them away, 


ſuch an AF mufi intervene, by which the Na- 


tural Poſſeſſion of the Thing may be immediate 
228 Some wy further 28 4 bat 
in Originary Acquiſitions, as oſe in Occu- 
pancy, _ rf Serzure, the Ti 22 Cauſe, and 
the manner of acquiring fall in with each other. 
But that in Derivative Acquiſitions theſe Two 
are ever diſtin : Delivery and Acceptance be- 


(1) Vid. Grot. I. 2. c. 6. ſ. r, 2. 
(3) Sce hereafter, in B. 5. c. 


(2) See what has been ſaid upon this, in B. 3. c. 6. f. 15. 
ſ. 4. (4) See the ſame place. 


(5) See what we have ſaid in C. 4. ſ. 2. 


5 f oy 
(6) Hd. D. lib. 12. tit. 4. (7) Vi. c. lib. 5. tit. 1. de Sponſalib. & arri: Sponſalitiis, & tit. 3. de Donationth. 
ante Nuptias, &c. (8) Vid. D. lib. it. 3. Soluto Matrimen, des quemadmodum pireru. (a) Od, 1.8, v. 318. 


24 tit 
(p) L. 2. c. 6. ſ. 1. & c. 8. ſ. 25, and elſewhere. 
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ing the manner of transferring Property, or 
rath — — Acts Ir occur in 8 it; 
whil ation, (1) Buying, and Selling, Cc. 
are the Titles or 22 which he — 
ve yance is made. Though we have already 
ſhewn, that bare Occupancy is not a ſufficient 
Title for Dominion, (2) but that it muſt in all 
Caſes be grounded on ſome ere Covenant. 
Others take a Middle Judgment in the Point; 
and as they deny that De/rery is by the Law 
of Nature Neceſſary, ſo they maintain, That 
'tis, however, agreeable to Reaſon ; Inaſmuch 
as Icannot exerciſe Dominion overa Thing, un- 
leſs I apply it, as it were Corporally to my ſelf; 
which can be done only by Delivery on the 
one fide; and by Actual Seizure on the other. 

VI. In our Judgment, the Matter may be 
clearly reſolv'd, by obſerving, that Dominion 
is capable of Two different Conſiderations ; 
either as it denotes a bare Moral Quality, by 
virtue of which we underſtand that a Thing 
belongs to ſome Perſon, and that it ought 
to be ſubject to his Diſpoſal; or as it implies 
farther, ſome degree of Natural Power; by 
which we are enabled to put immediately in 
Execution any purpoſe that we have made 
concerning the ſaid Thing. Or what amounts 
to the ſame, Dominion is ſometimes conſider'd 
as abſtracted from Pof/e/fron , and ſometimes is 
conceiy'd as united to it; this being, as it 
were, the final completion of Property ; upon 
the arrival of which it fully exerts its di- 
rect Effects. For the better Illuſtration there- 
fore, of the Point, it will not be inconvenient 
to ſay ſomewhat of Poſſeſſion in General. 

VII. By Poſſeſſion then, we underſtand not 
the bare retention of a Thing; ſuch as a Azeper, 
an Auminiſtrator, a Borrower, or a Tenant for 
| Uſe and Profit, have with regard to the Goods 
of Others; but ſuch as carries along with it an 
Affection and Defire of having the Thing to 
ones ſelf. (3) This they divide into Natural 
and Civil Which Diviſion may again be con- 
lider'd in Two reſpects; either as to the out- 
ward manner of poſſeſſing or retaining; or as 
to the inward Form or Eſſence of Poſſeſſion. 
In the Former Senſe we are then ſaid to ha ve 
Natural Poſſeſſion, when having once taken a 
Thing, we ſtick to it, not only by the Inclina- 
tion of our Mind, but by Aral, and as it 
were, Corporal cation. Ciuil Poſſeſſion 
may in this Senſe be kept in the Mind only, 
when 'tis loſt as to the Body. Inaſmuch as 
National Laws, in ſome particular Caſes, {till 
allow the Advantages which follow Poſſeſſion, 
to thoſe who have quitted their Actual hold, 
or loſt Things out of their Hands. In the 
latter reſpe& Natural Poſſeſſion is, when we 
have indeed a Mind and Inclination to keep a 
Thing as our own, yet without any juſt per- 
ſwaſion of Property, ſuch as might ariſe from 


 —— — 


2 Lawful Title. But Civil Poſſeſſion implies 
not only a Deſire, but likewiſe a Reaſonable 
Ground for that Deſire ; which according to 
the Common and Regular Courſe, is always 
underſtood in National Conſtitutions, when 
they allow any Favour to Poſſeſſion (a). 

Now the proper Subject of Poſeſſion, ate 
Bodily Subſtances, (4) whether with or withour 
Motion : The lefs proper or the Analogous 
Subject, are /ncorporeal Things, as Tights, which 
we poſſeſs by uſing them, and by the power of 
ſo uſing them (5); as likewiſe Deeds and 
Writings, upon which an Action may be 
grounded towards ſome certain Claims. To 
the conſtituting and compleating the Nature of 
Poſſeſſion it is requiſite, that the Perſon to be 
pu in to poſſeſſion, ſhall either by himſelf, or 

y Proxy, (6) corporally take to him the Thing 
it ſelf, or the Badge and Sign of it, or the In- 
ſtrument of Cuſtody, according as the Nature 
of the Thing permits; and conſequently, that 
the Thing be after ſuch a manner ſubjected to 
his power, as that he may be able actually to 
diſpoſe of it. If many Bodies are united and 
connected to each other, then the 7akting any 
one part with a defire of poſſeſſing the whole, 
is conſtrued for taking the whole, fo far as 
it lies free and void of Owners. Thus, for 
inſtance, He who would take poſe of a 
Field, or of a Houſe, it not obliged to walk over 
every Foot of Ground, or to creep into every 
Garret, but 'tis h for him to enter on any 
part (b). A Complex Body made up of parti- 
cular ſeparate Bodies, as a Flock, for Example; 
if all the Parts are 2 is ſuppoſed to be 
taken all by laying hold on any one. But if 
the Parts are divided as to place, one part of 
the Flock, for Inſtance, in this Field, and 
another in that; here each part is to be talen 
by it ſelf. Zncorporeal Thy when they ad- 
here to a Corporeal, are preſum'd to be taker 
together with it. But if they are to be acqui- 
_ in the Goods of others, then they are taten 
either when we are introduced to a Thing, 
(7) over which (for Inſtance) we deſign to ap- 
point a Right or Service, or when we exerciſe 
any Act which flows, as it were, from ſuch a 
Right (c). | 

In Negative Rights, it is equivalent to Peſ- 
ſeſſion, it I forbid a Man any Thing, or oppoſe 
him in his Deſign upon it, and if he reſts ſatis- 
fed after my forbidding or oppoſing him. To 
8 Such a Seizure, or the exerciſe ot 

uch an Act is neceſſarily required in the ob- 
taining of every Poſſeſſion: Though it may by 
Civil Ordinances be appointed, That the Pro- 
perty of a Thing ſhall otherwiſe by Right 

ſs to a Man ſo effectually, as that he ſhall 
1 as ſtrong an Action againſt one who de- 
tains the Thing from him, as if he had taken 
Corporal Poſſeſſion of it (4. 


(1) Vid. D. Lib. 41. t. 1. De A. R. D. Leg. 31. princip. 
His ad Note upon this Se&. (3) Vid. D. Lib. 15 2. De 


c. 7. (4) Vid. lafit. Lib. 2. t. 2. f. 1, 2. 


(s) Vid. D. Lib. 8. t. 1. De Scrvitut. Leg. 20. 


(2) C. 4. ſ. 4. Mr. Barbeyrac has ſhewn the Contrary in 
r. rerum poſſeſs. Leg. 3. 1. (a) Vid. Po. I. 12. 
(6) D. Lib. 41. t. 2. 


Oe acquir, vel amitt. poſſeſs. Leg. 9. (b) Ibid. Vid. 1. 3. C1. D. de acquir. poſſeſs, (7) Vid. D. Lib. 7. t. 1. De Uſufr. 


&c, Leg. 3. princip. 


(e 
what is alledg d g 


Grot ius, L. 2. c. f. ſ. 25 


Add. D. Lib. 9. . I, J. 3. ſ. 2, D, A. aF, empr, &. 


(d) To which Point belongs 
Far- 
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Farther; As to the acquiring a Thing by 
Occupancy , it is neceſſary, that the Thing lay 
free and vacant: So if a Thing is to paſs from 
Another to me, with ſuch force and virtue, 
as that I may be able hereafter actually to diſ- 
poſe of it, it is likewiſe neceſſary, that he ab- 
dicate and diveſt himſelf of the Poſſeſſion, and 
remove it, as it were, out of his Cuſtody, that 
I may have power immediately to ſeize on it. 
And this is enough to make it properly be ſaid, 
that a Thing is deliver'd by another; there 
being no need that he ſhould directly put it into 
my very Hands. As I may very well be ſaid 
to feed a Man, though I do not chew his Meat 
for him, and then thruſt it into his Mouth, but 
only lay it in ſuch a place, whence he may 
conveniently reach it for his Uſe (a). 

VIII. Theſe Rules being laid down, it is 
evident, that Dominion conſider d meerly as a 
Moral Qualily, and as it abſtracts from Poſſeſſi- 
on, (1) may certainly be trans ferd by bare 
Covenants ; but that as tis underſtood to in- 
ctude likewiſe ſome degree of Natural Power, 
by means of which it may immediately be put 
in Act, beſides Covenants, Delivery is farther 
required: which dcth not ariſe from the force 
ot Poſitive Law, but from pure Natural Reaſon. 
Nor yet is it neceſſary to affirm, That before 
Delivery the Alienator retains ſome kind of 
Imperfect Dominion; unleſs we would, very 
unartificially aſcribe the Name of Dominion to 
a bare Natural Ability, actually to diſpoſe of a 
Thing, without a Moral Power or Right. 

For after the Covenant 1s compleated, or 
after the Tight is by Covenant trans fer d on 
another, the Thing immediately commenceth 
his, and regards purely his Intereſt and Ad- 
vantage; and the Alienator can lawfully ex- 
erciſe no Act about it, but ſuch as tends to- 
wards delivering up the Poſſeſſion to the other 
Party. If, before Delivery, he make any other 
diſpoſal of the ſaid Thing, he doth this only 
de facto, and not de jure. And Delivery it ſelf 
is not properly the final Act of Dominion, but 
the releaſment and abdication of Corporal 
Cuſtody. For that only is eſteem'd an Act of 
Dominion, which by virtue of Dominion is 
freely perform'd. But Delivery is made not 
freely, but upon Neceſſity, or Obligation. As 
the Reſignation of a Magiſtrate cannot be ſtyl d 
an Act of his Office, if we conſider that Office, 
as denoting a Power to command Others. 

But tho a Thing can no longer be reckon'd 
my own, when I have made over the full Ag 
of it to another Man, yet 'tis ſomewhat dif- 


ferent whether I ſtill corporally detain the ſaid 


Thing, or whether the other Party hath already 

ot poſſeſſion of it. For in the former Caſe , 
he is both unable to apply it preſently to his 
Actual Uſe; and beſides, if I refuſe to deliver 
it, he muſt compel me to grant him poſſeſſion, 
in a forcible way. And if Matters ſtand thus, 


— 


beſides the Inconvenience of wanting the 


Thing in the mean time, if you live under 


Civil Government, you muſt be at the trouble 
of making out your Right to the Judge; and 
if he either through Corruption or Neglect 
ſhall pronounce a Falſe Sentence, you muſt ſit 
down contented : But if you are in a State of 
Natural . you muſt try out the Matter 
by the Doubtful Fortune of War. 

On this account it is that the Roman Laws 
affirm, That thoſe Contracts which treat of 
the alienating of Things, do give only a Right 
to the Thing (2); as if before Delivery the 
Perſon were plac'd, as one may fay, ata 
diſtance from the Thing, only with a Right of 
Joining it to himſelf hereafter. But that when 
Dominion hath received its Final Completion 
from Corporal Seizure , then a Tight is eſta. 
bliſh'd in the Thing, Yet the Law frequently 
ſupplies the former Deficiency: As for In- 


ſtance, by reckoning amongſt the Rights 


in a Thing the Right of Inheritance, (3) or 
that which the Heirs have to the Goods of 
the Deceas'd, although they have not yet got 
Poſſeflion. As for the other Diſtinction of 
the Roman Laws, in granting a Real Actiou 
(4) upon a Right in a Thing, and a Perſonal 
Action upon a Right to a Thing, the ground of 
it ſeems to be this ; That when a Thing once 

erfectly belongs to me, I have nothing to do 
— to purſue and take it whereſoever I find it; 
and there is no new and Peculiar Obligation 
requir'd in the other Party to engage him to 
deliver it. But a Bare Right to a Thing, pre- 
ſuppoſeth that the Thing 1s not yet fully united 
to me, and that the other party is by a peculiar 
Obligation tied to procure that it ſhall be thus 
united: Therefore I am to urge him, That he 
would leave the Thing, as 'twere vacant, for 
me, ſo that I may take it into my own Poſſeſſion. 

As to what remains, though it be a common 

Saying, That a Thing in Hand is better than an 
Action in the Court; yet tis certain, that our 
Eſtate may be encreas'd by a bare ght to a 
Thing, and by Perſonal Acriont. As on the 
contrary, what a Man by a perfect Obligation 
owes to another, he cannot, to any purpoſe, 
reckon amongſt his Goods and Fortunes, tho 
he retains, as yet, the Corporal Poſſeſſion of it. 
Hence, he who poſſeſſeth a Thouſand Pounds, 
and owes a Thouſand, hath nothing; and he 
that owes more than he poſſeſſeth, hath lefs 
than nothing. For, in the Words of the Ci 
Law; Id ei abeſie videtur in 2 eft obligatus (), 
So much ſeems wanting to him, as he ts bound 
to make good. 

IX. We are to obſerve beſides, that Delivery 
is either true, or feigned and ſußpos 4; the 
latter of which is done manu brev: (5), in ſhort, 
and without Formality, to fave Time and 
Trouble. Now this chiefly takes place, when I 
make over by Grant, the Property of my Goods 


— — — 


(a) 7d. lib. 41. t. 2. I. t. . 21. 1. 51. D. de acquir. + 
(2) Sec Mr. Barbeyrac's Third Note upon this 


(1) Sce Mr. Barbeyrec's Firſt Note upon this Sed. 


ef. 
ion. (3) D. lib. 1. t. 17, de diver). reg. Jur. leg. 193. 
(4) See Mr. Barteyrac's Fourth Note upon this Section. 
(5) Sce Mr. Barbezrac's Remark upon this in his Note upon this Section. 
| — ; 


(b) L. 3. t. 5. leg. 28. ID de ur got. gef. 
to 
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to another, reſerving, for a certain Term, the 
Uſe and Profits to my ſelf (a). (Though in 
ſome Grants of this kind, 1t 1s now an uſual 
practice, for the Donor to deliver the Keys 
to the other Party, who immediately reſtores 
them again.) As likewiſe, when I reſolve 
that a Thing of mine, which another now 
hath in his Poſſeſſion, ſhall, for the future, be 
his Right and Property (5), Or when havin 
firſt lent, or ſet out to hire, or given in cruſt 
a certain Thing to you, I afterwards fell it 
you, or reſign it in way of Profit or Portion (c) 
This ſegu d Delivery is likewiſe of uſe be- 
tween Three Perſons, by Delegation (1); as 
if, for Inſtance, a Man out of Bounty or Debt, 
would give me ſomewhat, and I order him to 
give it a Third Perſon. For that's the ſame 
as if it had been firſt offer'd to me, and by 
me deliver'd into the other Party's Hands. 
Delivery is then ſaid to be made manu hnga, 
or by a round-about way, when a Thing is 
not immediately brought to another Body, 
but only ſhewn or pointed out at a leſs or a 
greater diſtance. For I have, as far as in me 
lies, deliver'd that, of which I have quitted 
the Poſſeſſion, and have put another in a Me- 
thod of — for himſelf (4). And to 
this Head they refer alſo thoſe Caſes, in which 
any Sign or Inſtrument of Cuſtody (as Keys, 
rn hr is given up (e). As for the 
Caſe of throwing or ſcattering Largeſſes among 


(a) Vid. 1.8. t. 54. 1. 28. C. de dart. (b) Vid. L 41. 


the common People, the Deſign of it is not, 
that the Things thus diſpers d ſhould be look'd 
on — — or * and ſo be after- 
wards acquired, in the way of Occ b 
the firſt Takers But ſuch a piece "jj +Bncd 
is really a Species of Donation, reach d out in- 
definitely to all the Members of the Crowd; 
fo that t R ns thrown in common, is 
ſuppos d to be deliver'd, as *twere, to the firſt 
Man in the Multitude that lays hands on it (2). 
Yet Ceſar ſpeaks otherwiſe in his Complement 
to the Soldiers, upon granting them the Li- 
berty of Plunder : 


— — Neque enim donare voc abo 
Nuno ſibi quiſque dabit (f) ; 


I call it not my Gift what each Brave Man 
Shall give himſelf. 


Sometimes only Tickets are ſcatter'd, upon 
roducing of which the Bearers receive the 
mport and Contents of them. Thus Titus 

the Emperor, in ſome of the Shows which he 

preſented, threw about little round Tablets of 

Wood, each with ſome kind of Prize inſcribed, 

as Garments, Gcld, Horſes, Oxen, Sheep, and 

Slaves. Thoſe who had the good Fortune to 

catch theſe Tables, upon carrying them to the 

Managers and Stewards, were gratified with 

the Purport of the Inſcription (g). 


t. 1. I. 21. D. de A. R. D. (c) L. 9. ſ. 5. D. dic. Ti. 


(1) See B. 5. c. 11. . 13. (d) Vd. D. 1.46. t. 3. L79. D. de Solution. & Lib. 41. t. 2. 1.1. C21. 1.18. 2. 1.51. D. de 
adquir. poſſeſſ. (e] Vid. 1. 5 t. 1. I. 9. 6. D. de A. R. D. & 1.8. t. 54. Leg. 1. C. de donat ionibus, & 1. 18. t. 1. 1. 74. 
2 


D. de contrah. 7 (2) Vid. Inftit. I. 2. t. 1. ſ. 45. 
Om. 


(g ) Zonar, 


2. Comp. Bacler ad Grot. I. 2. c. 6. ſ. 


(f) Lucan, Pharſal. I. 7. v. 739, 740. 
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CHAP A 
Of Wills and Te/taments. 


Mongſt the Derivative ways of Argui- 
ion, ſome regard the Chance of Death, 
and ſome transfer Things whilſt both Parties 
are alive (1). In both Caſes the Things are 
convey'd from one Perſon to another, either 
by expreſs Will of the former Proprietor, or 
by the Appointment of ſome Law interpoſing 
in the Affair (a). | 

II. On account of Death, tis the Common 
practice of Mankind to transfer things by T efta- 
ment : The Nature and Origine of which Act 
we ought with ſome Care to examine. Ac- 
_ cording to Crotius (b) therefore a Teſtament is 
the Alzenation of a whole Eflate in caſe of Death, 
2 Ae — gre nah 6 Ew mean 
while, the Right of Pose 0 oy ing 
being wed L not altogether 
certain, whether a Teſtament can rightly be 


call an Alienation, in that ſtri& Senſe under 
which it denotes ſuch an Act by which a Man 


makes a thing that was his Own become Ano- 


ther's. For Alienation, being in this ſenſe, 
a transferring of Right from one to another 
Perſon, conſequently fuppoſeth the Exiſtence 
of the Two Parties at the time of its date; 
ſo that henceforward the Thing may be ſaid, 
to be eſtrang d from him who thus transferr'd 
it. But the Teſtator, ſo long as he draws 
Breath, retains a full and abſolute Right to 
all his Goods, without the leaſt Diminution. 
Therefore whilſt he lives, he cannot properly 
be ſaid to have alienated any Thing: And at 
the Moment of his Death he loſeth imme- 
diately all the Right he held whilſt alive, and 
is reckon d as no Body, in Civil Conſide ration. 
Therefore an Alienation cannot be ſaid to be 


(1) Mr. Barbeyrac is more Exact in dividing Derivative Acquiſitions into Natural, Civil, and u d, which he 


N in his Firſt Note upon this Section. 


(a) Varro de re ruſtica, I. 2. Somewhat muft neceſſarily intervene 
gere what was anothers can become mine. (b) L. 2. c. 6. ſ. 14. | 


made 
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made at that time, when in reſpect of the 


party who ſhould alienate, nothing can be 
call d his own or another's. Nor is the Diffi- 
culty taken off, if we affirm, That the Alie- 


nation is indeed made when the Will is ſign d, 


but depends in the mean while upon the Ca- 
ſualty of Death, as upon a neceſſary Condition. 
For in every Act of Alienation Two Parties 
muſt join Conſents, the one from whom, and 
the other to whom, the Thing 1s transferr'd ; 
and theſe Conſents muſt be united by con- 
ſpiring, as it were, together at the ſame time. 
But now nothing happens more frequently, 
than that a Man ſhall not know himſelf to be 
Heir till the Vill comes to be open d upon the 
Zeſtator's Deceaſe. And likewiſe when the 
Mill is thus open'd, tis at the Choice of the 
Heir appointed, whether he will enter upon 
the Inheritance, or wave and refuſe it. 

Again, Since all the Right of the Heir by 


Hill commenceth at the Teſtator's Death; he 
hath not, before that Moment, any Right 
which can be ſaid to depend on the Death of 
the Party as on a Condition. Beſides, when 
any kind of Alienation is made, though ſuch 
as may be recall, yet it ought to transfer 
iach a Right on the Perſon towards whom it 
is directed, that it ſhall not be diſannull'd at 
the bare pleaſure of the Alienator. For other- 
wiſe, neither the Alienator can be ſuppos d to 
have contracted any Obligation, nor the other 
Party to have acquired any Right, if the 
whole Tranſaction amounted to no more, (for 
Example) than this flight Promiſe, Tom ſha 
have, one time 47 _—_ pros which 7 now 

ofſefs, provided you don't diſpleaſe me in the 
— while F bes then you ſhall have no Right to 
hinder me from being diſpleas d at any time when 
{ think fit, or without any manner of Reaſon. 
Such an Act as this cannot be ſtiled an Aliena- 
tion, being a bare Declaration of a Man's pre- 
ſent Deſign, without any Neceſſity of conti- 
nuing the ſame Reſolution; which 1s incapable 
of producing any Obligation on the one fide 
or any Right on the other (4). But a Teſta. 
ment is really ſuch a Declaration of a Man's 
Intentions, as doth not confer any Right on 
the other Party before the Teſtator's Death; 
ſuch, at leaſt, as may have the Effect of full 
and perfect Right againſt the Claim of the 
Teſtator himſelf. For after the Will is drawn 
up, the Teſtator doth not only retain the moſt 
abſolute Right of poſſeſſing and enjoying, ma- 
king over to the Heir only the bare . 


but indeed the Property it ſelf is ſtill, wit 


out the leaſt Diminution, his own. Of which 
we have this evident Token, that after all 
this, he may alienate his Goods, or may ſtrike 
out thoſe who at preſent ſtand Heirs, without 
any Poſſibility of Redreſs. But now even re- 
vocable Alienations ever ſuppoſe ſome Caſu- 
alty, or ſome Condition under which they 


are to be revers d, and which doth not depend 
meerly on the Alienator's Pleaſure or Hy. 
mour. 

III. We ſhall expreſs the Nature of a Teſta. 
ment more plainly and more agreeably to the 
Senſe of the Roman Lawyers, if we call it, 


Declaration ( 9 of our Will touching the Suc- 


ceſſors to our Goods, after our Deceaſe, yet ſuch 
as ig mutable and revocable at our pleaſure whilſt 
we live, and which creates a Right in others to 
tate place only when we are gone. Concerniug 
which Mutability, the Law of General Kind- 
neſs commands thus much (2); That no Mar, 
unleſs on account of his Demerit, be wheedled 
and cajoled with falſe Hopes, or be ridicul'd and 
exposd. Whence, though we can hardly dif. 
approve of what Pliny reports of Domitins 
Talus, who had chous d ſome hungry Raſcals 
in the wicked Tribe of the Heredipetæ; 
Others on the contrary, ſays he (b), commended 
this Humour ; in that he fruſtrated the Evil 
Hopes of ſuch e Men, whom, conſidering the 
Practice of the Age, it is a part of Prudence 
thus to deceive (c): Yet Valerius Maximus (d) 
had good reaſon to cenſure & Cæcilius and 
T. Barrulus, of whom the former pur a Trick 
of this kind on L. Lucullus; the latter on 
Lentulus Spintber, their greateſt Friends and 
Benefactors. 

IV. Whether theſe Teſtaments owe their 
Original to Natural or to Poſitive Law, is diſ- 
puted amongſt the Learned. The Meaning of 
which Queſtion, is not, Whether a Man be 
obliged by the Law of Nature to make a Will, 
(for that certainly is in every Man's Choice, 
unleſs fo far as it proves neceſſary to prevent 
Quarrels amongſt his Relations (e);) but, 
whether after Property hath been introduc'd, 
it neceſſarily follows from the Nature of that 
Eſtabliſhment, that a Man may effectually dif- 
pole of his Goods by Will; or whether this 
Power is granted to Proprietors by poſitive Con- 
ſtitution. Crotius s Judgment (3) in the Caſe 
is, That a Teſtament, as many other Atts, may 


mdeed receive a particular Form from Civil Or. 


dinances, yet the Eſente and Subſtance of it is 
nearly allied to Property, and, upon Suppoſition 
of Property, belongs to the Law of Nature. Or, 


that the Power of diſpoſing effectually of what 


we poſſeſs, is deriv'd from the Law of Naki- 
ons; which the Civilians term Jus primarium, 
the firſt or principal Law; but the Reſtraint 
which lies upon us to diſpoſe of them only 
after ſuch a certain manner, is owing to Civil 
Appointment. In regard to which Aſſertion, 
tis not improbable but that ſome Scruple ma 

ariſe (4). For ſince the Things over whic 

Property was firſt eſtabliſhed are deſigned only 
to ſerve the Uſes of Men in this Life, and 
ſince the Dead loſe all their Title to World! 

Poſſeſſions, it ſeem d not altogether ſo needful, 
that Property ſhonld contain in it a power of 


(a) Vid. ſuprs, Lib. 3. C. 5. 5. (1) Yid. D. I. 28. t. * 1. & 1. 34 t. 4 leg. 4. (2) See Mr. Barbeyrac's 
c 


Second Note upon this Section. (b) Lib. 8. Epiſt. 18. 


p. 275. Edit. Amft. (d) Lib. 5. c. 8. . 5, 8. 


4 See Mr. Barbeyrac's Firſt Note upon this Section. 


Add Lucian in Dialog. Simyl. & Polyſtrat. Tom. 1. 
(©) Comp, Iſaiab 38. v. f. ( 3) Ubi ſuprs. 
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Ordering what ſhould become of a Man's 
Things after his Deceaſe. But it might have 
been ſufficient to have allow'd every Perſon 
the Command of his Goods during Life, dil- 
abling him to extend it farther, and to have 
left to the Care of the Living the Management 
of what belong d to the Dead, who are no longer 
Members of Human Society. 

Farther, ſince Death removes Men from 
all Concerns below, it ſeem'd that the Diſ- 
polals and Declarations made in their Life- 
time, might be afterwards neglected with Im- 
punity. 


Id cinerem & manes credis curare ſepultos (1)? 


Think you Cold Duſt and Shadows feel ſuch 
[ Cares ? 


An Evidence of this it ſeems ts be, that 


the molt Ancient Men we read of in Story, 
were wont to engage their Frieads by Oaths 
to fulfil their laſt Commands, as if no Human 
Bond were ſtrong enough to oblige them in 
this Caſe (a). Therefore 'twas at the pleaſure 
of the Survivors, whether or no a Man's Will 
ſhould take effect, even after he was dead. 
And conſequently they were to determine by 
ſome Agreement amongſt themſelves, how far 
they ſhould comply with the Deſires of thoſe 
who had now loſt the common igbts of Men. 
Without ſuch an Appointment, any precedent 
Diſpoſal would have been vain and uſeleſs, 
which the Author could not, and others who 
could, would not maintain and put in Exe- 
_ 4 8 VS 

t, on the contrary, it mani appears 
that twas not ſufficient in order ts the Poon 
of Human Society, to introduce ſuch a Pro- 
perty or Dominion of things, as ſhould turn 
only to the preſent momentary Uſe ; but twas 
needful to make it ſuch as d hold good 
Hereafter : Man, ſo far as Nature allows, ha- 
ving no leſs a Right to preſerve Life for the 
future, and to provide Means towards obtaining 
that End, than for the preſent Moment. To 
which if we add, That we are enjoin d to take 


a particular Care of thoſe who are allied to us 
in Blood, whoſe Race we wiſh may continue to 
an indefinite extent of Ages, it will on the 
whole * to have been conducive to the 
Peace of Mankind, not to make the Force of 
Property depend on any fix d Period of Time; 
ſince this would have created no leſs Confu- 
ſion and Trouble than the Primitive Commu- 
nity : But to aſſign it, as 'twere, an Indefinite 
Duration, by means of which it might paſs down 
and be continued to others. Now as to the 
preſerving and the continuing this Property, 
thoſe who live in a ſtate of Natural Freedom, 
appoint Means according to their own Judg- 
ment. But in Civil Governments, as it 15 
ſupported by the Publick Strength, ſo it hath 
been variouſly &mper'd and retrench d, as par- 
ticular Nations have at any time thought it to 
be for their Intereſt. 

As for the Notion invented by the Author 
of the New Method of Law (b) (2), I queſtion 
whether it will meet with the Approbation of 
found Judges. Teflaments, ſays he, by meer 
Right, that is, without the Confirmation of 
Civil Ordinances, would be of no force or weight, 
unleſs the Soul were Immortal, but becauſe thoſe 
who are taken out of this World do really ftill 
live, therefore they remain Proprietors of their 
Coat; and thoſe whom they 
are to © ik on as their Stewards and Ma- 
nagers (c). 

V. But as no one will be forward to main- 
tain, that for a Man to be able to diſpoſe of 
his Goods at ſuch a time as he is the true Pro- 
prietor, and to fix the Effect of his Diſpoſal 
on a time when he ſhall not be Proprietor, is 
repugnant to the Law of Nature : So, on the 
__ hand, it doth by no means appear thar 
this flows by any neceflary Reaſon from the 
Eſſence of Property. 

Thus much 1ndeed flows from thence, That 
a Man whilſt alive may confer a Right to his 
Goods on another living Perſon, which ſhall 
not be extinct upon the Death of the Collator, 
being ſtill kept alive in the other Party who 
ſurvives. For inaſmuch as the Efficient and 
the Effect are diſtin& and ſeparate Beings, 


(1) Vid. Virgil. En. 4. 34. (a) See Gen, XXIV. 2, 3. XVII. 29. L. 25. Dioder. Sic. 1. 2. p. 119 Ed- Rhodom, 


c. 33. Speaking of Porſodes's Death. 


us too in Sophecles, (Trachin, verſ. 1192, Cc.) Hercules requires an Oath from Hilus, for the Performance of 


his laſt Commands. 
So Conſtantinus Ducat obligeth his Wife Exdecis 
Deceaſe. Vet by what Stratagem 


ſhe recover'd all; 


Oath, never to enter on a ſecond Marriage after his 
riting from the Patriarch who had the keeping of it, and 


how, as if ſhe had hereby heen releas'd from her „ is very ſtrange ; ſhe marry d Diogenes, we read in 
om. 


Zonar ; Tom. 3. in Eudecis, and in Michael Glyc, Ann. 
So in Joſephus, ( Archeolog. Fud. XVII. 10.) Herod's 
his Siſter and her Husband. So, 


Juſſerat hec Rapidis aboleri carmina flammis 
Virgilius Phrygium que cecinere Ducem. 

Tucca vetat, Variuſque mul; tu maxime Ceſar, 
Non finis. 


Commands for ſlaying the Chief of the Jews, are negleQed by 


Virgil thoſe Strains which rais'd the * Fame, 
Dying bequeath d to feed th injurious Flame. 

Tucca and Variut ſtop the raſh Deſign, b 
And You, Great Cſs, fave the Glories of Your Line. 


Dis Caſſur, I. 59. relating how Tiberius's Will was declar'd null by Caligula and the Senate, adds this Reflection, 
That _ — 87 * — alan the Ingratitude of 4 the Power of Pofterity. To which may be 
Lucan, 


applied that Saying 


(b) Pag. 56. 


Sirac XI. 20. 


— — Nuls rebus poſt tergs relifis : |. 2. 
Ra Rn behind. 


( 2 ) See Mr. Berbeyrsc's Second Note upon this Section. 
Un there's 


(e) Comp. Luke XII. 20. 


— ther Fleirs, 


” — n E = 2. ES 
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there's no Necellity, that the latter ſhould 
always die with the former. And therefore, 
as a Man in his Life-time may fully transfer 
ſomewhat which he poſſeſleth, on Another, 
who thall not loſe the Property ot it by the 
Death of him from whom it was recetv'd; fo 
nothing hinders but that a Man may make 
over the Property of any Thing to lome Per- 
ton elle, yet lo as to relerve {till to himſelf 
4 certain Right over the ſaid Thing during 
leis Continuance in this World. Hence in the 
molt Anctent Times we find the Fathers of 
Families diſpoſing of their Goods at the Ap- 
proach of Death; (for as to the Pallage in 
Gen. XX. 3. Abraham ſceins not to have al- 
ready made his Servant's Son his Heir, but 
only to have thought of making him, in caſe 
he happen'd himfelf to die without Iſſue;) 
vet fo, as that they themſelves opend and 
publi{h'd their Wall to their Children, that 
theſe by acquietcing in it, might ſeem to con- 
firm it by mutual Covenant amonglt them- 
telves. By this means the Right immediately 
pals'd from the living Parents to the living 
Children; and the latter were admitted pre- 
ſently, as 'twere, into Poſſeſlion of the Goods. 
And tis probable, that thoſe primitive Men, 
who follow d ſo plain and frugal a way of Life, 
commonly were not cut oft by our ſudden and 
violent Diſtempers, but decay'd leiſurely by 
the gentle waſting of the Radical Moiſture; 
ſo that they were Maſters of their Reaſon to 
the laſt, and were never ſummon'd by Death 
unawares, and upon a ſurprize (a). 

After the fame manner, Cyrus, in Acnophon 
(J), allots his Sons, with his own Mouth the 
Diviſion of their Father's Fortunes. And in- 
deed thele laſt Diſpoſals ought to obtain great 
Favour and Allowance; it being thought no 
{mall Comfort under our Mortal — 
that what a Man hath labour'd for in his Life, 
{hould afterwards fall to that Perſon rather 
than others, whom he particularly chuſeth 
and deſires. 'T 1s eſtabliſb d, ſays Juintilian (c), 
by the Laws and Cuſloms of the State, that as 
often as it can poſſibly be done, the Teflaments 
of the Deceas'd ſhanld be ſtriciſ y obeyed. And 
this upon 10 1dinary Grounds and Reaſons. For 
there [cems no greater Conſolation in Death, than 
to have a Hill which ſhall hold good after Death. 
Otherwiſe a Man might think an Eflate a Bur- 
then, if he had not the full Diſpoſal of it, and 
if all the Rizht which we are allow'd to have 
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over it wwhillt wwe live, were to be taken from us 
when we ate (d). | 

VI. But the Qze/tion under debate doth not 
proceed ſo much with regard to theſe actual 
Diſpoſals during Lite, as to thoſe Teſtaments 
by which a Man fo conveys his Polleflions, as 
to retain the liberty of altering them to his laſt 
Breath, fo that the Right of the Heir to the 
reſpective Goods ſhall not commence till the 
Teltator's Deceaſe: Which Method of Ap- 

intment many have, with very good reaſon, 
preferr'd to that other, but now mention'd, 
by which Men upon the brink of Death, di- 
{tributed their Goods amongſt their Heirs with 
their own Hands. For, tome ſudden unfore- 
ſeen Fate frequently either hurries Men out 
of the World, or however removes them far 
from their Friends, ſo as they want Time or 
Opportunity to expreſs by Mouth their laſt 
Reſolution. | | 

And again, Perſons who ſeem'd to have had 
more than one Foot in the Grave, have often 
by ſome ſtrange Turn, recover'd their Health, 
when they utterly deſpair'd of it. And it was 
likewiſe judg'd more coriyentent, that a Man 
ſhould diſpoſe of his Goods, rather whilſt he 
was in Eaſe and Quiet, and Maſter of a ſound 
and clear Reaſon, than when he was trembling 
at his laſt Hour, or when his Mind was 


ſhock'd and weakened by the force of his 


Diſtemper. 

Beſides, it was more advantageous for each 
Perſon to remain Lord of his own Poſſeſſions 
to his final Gaſp, and to give no Man ſuch a 
Right over them, as he might not, without 
Inconvenience at any time revoke, when either 
the Merit of the Party, or his own Inclination 
ſhall alter (c)). (As the French tell us, 'Tis 


ſenſeleſs to put off our Cloaths before te are near 


going to Hed.) For though the Conveyance 
of Right, in this Caſe, might be made re- 
verſible, or ſuch as the Conveyer might diſ- 
annul, upon Appearance of ſome Condition, 
either Caſual or Voluntary (t), on the part of 
him to whom the Conveyance was made, yet 
the Doubts which mult neceſlarily have ariſen 
about the Proof of this Condition, and which 
each Perſon would have urg'd for his own 
Title, muſt have occalion'd endleſs Diſputes. 
At leaſt, he who had been once declar'd Heir, 
would have conceiv'd the higheſt and moſt 
Mortal Reſentment againlt the Diſpoſer, 
ſhould he for any flight Reaſon, be depriv'd 


(a) See Gn. XXV. 5, 6. XLVIII. 22. Deut. XXI. 
(b) Orobed. I. 8. 
unworthy Conſideration : 


Oriitar omni fugicudà miſt, 

Quam promit votis inimices heres, 

Optimo poſcins, pudet heu! , propinquum 

Funus amico. 

Orbitas uudlo tumulata flotu ! 

Stat dome capt. cipidus ſuperſtes 

Im minens leti ſpuliit, & ipſum 

Comput it igu⁰,m. 

| Svl. Lib. IV. 
t-) See Stra, XXXIII. 20, Cc. 


( c ) Declam. 308. princip. 


16, 179, 1 King, I. 35. Sirac XXXIII. 24. 


(d ) Nor is Statius's Reflection on Barrenneſs 


From Barrenneſs, Good Providence defend ! 
Which feeds the Withes of th' Ungodly Heir, 
Begging the ſpeedy Funeral of his Friend. 
arrenneſs buried with no parting Tear! 
The eager Succeſſor in th' empty Seat 
Stalks like a Victor in a Fortrels won, 
Greedy to faſten on the Spoils of Fare ; 
| And counts, with Grudging Care, the Charges of a 
Sylv. 7. V. 33. c. Stone 


(r ) See B. 3. c. 8 den 


of 
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of what he had already ſeiz d upon in Hope 
and Expectation. Many likewiſe have ex- 
pos'd themſelves to very great Dangers, by 
openly naming their Heir too ſoon. Thus 
Caligula, when Perſons who had put him down 
in their Wills amongſt their Children, and had 
made open Profeſſion of it, and yer ſtill liv'd on, 
he gave them the Name of Mockers, and ſent 
many of them a Poiſonous Meſs to diſpatch 
them (a). 

When Herod had taken up a Deſign of di- 
viding his Kingdom — his Sons, Au- 
guſius forbad him to proceed, ordering him, 
10 long as he liv'd, to keep both his Kingdom 
and his Sons in due Subjection (b). As the 
„ u Augu tut himſelf was afterwards 
diſtracted with a very fatal Emulation, upon 
his naming a Succeſſor in his Life-time. It 
bath therefore been thought ſafe to take Care 
that Men's Wills ſhould only be publiſh'd after 
their Death, that they may bring no Odium, 
and no Danger upon them whilſt they live. 

On the ſame Ground it hath been look'd on 
as 2 moſt deteſtable and barbarous Villany to 
unſeal and divulge a Teſtament during the 
Life of the Teſtator, So when Cæſar upon 
the breaking out of the Civil War, caus'd 
Antony's Will, which he had depoſited in the 
Hands of the Zeal Virgins, to be rehearſed 
in open Senate; many took very grievous 
Offence at 41 74 an, - Plutarch e 

c), they juag d it to be moi? monſirous and un- 
con that a Man 2 le to grue 
an account whilf? alive, of thoſe things which he 
intenaed ſhould be done after his Death. Eſpe- 
cially ſince amongſt the Romans twas a uſual 
Cuſtom to give Judgments and Characters of 
particular Perſons in theſe laſt Inſtruments 


(4 (i) 


Now though the Reaſons here alledged, and 


others the like, highly recommend to moſt 
Nations this way of final Diſpoſal, yet we 
cannot hence evince, that ſuch Teſtaments do 
naturally flow from the Propriety of Things, 
and conſequently are preſcribed by the Law 
of Nature. For though we ſhould ſuppoſe, 
that by the common Conſent of Mankind ſuch 
a Force was granted and affixed to Property, as 
that a Perſon might conſtitute whom he 
pleas'd to poſſeſs his Goods after his Deceaſe, 
yet that this ſnould be done in ſuch a particular 
manner, whereby, both the Teſtator's Will 
ſhould remain Ambulatory or Changable du- 
ring his Life (e) (2), and the Right of the 
Heir not begin till the Teſtator's Death, and 
the Party who is Heir not know ſo much till 
then; all this is invented and eſtabliſh'd by 
Politive Ordinances. For, otherwiſe in trani- 
terring Right from one to another, according 


„ 


to the regular Courſe, it had been neceſſary 
that the Conſents of the Two Parties ſhould 
exilt together at the ſame time, and, as 'twere, 
meet and unite: From which Union the 
Tranſlation of Right is conceiy'd to ariſe (3). 
But now in the Caſe before us, 'tis ſo far from 
being neceſſary, that the Conſents of the Te- 
{tator and of the Heir ſhould be united; that 
there 1s allow'd an Interval of Time, even 
between the Death of the former, and the 
Entrance of the latter ; the Law, in the mean 
while, ſupporting the Heir's Right, which 
might otherwiſe fink (/). 

VII. It is wont likewiſe, with great Pains 
and Labour, to be diſputed ; Whether the 
Heir by Will, can with a ſafe Conſcience 
enter upon the Inheritance, when the Will was 
defective in any Point or Form required by 
Civil Ordinances ? As likewiſe, Whether the 
Heir at Law, or he who was to ſucceed, in 
caſe the Party had died Inteſtate, can honeſtl 
overthrow ſuch a Will, upon Failure of theſe 
Formalities, though he is aſſur'd that the Te- 
{tator ſeriouſly deſign'd to bequeath his Goods 
to the Perſon there ſpecified ? Thoſe who take 
the Negative fide of both Queſtions, rely 
chiefly on the Hypotheſis formerly mention d 
(4), that the making of Wills 1s a Precept of 
the Law of Nature. Whence they conceive, 
that he who overthrows a Will thus defective, 
may indeed defend his proceeding in outward 

nizance, or in Civil Courts, but not in 
the inward Judicature, or in the Court of 
Conſcience. | 

For the thorough Underſtanding of theſe 
Matters, we ought beforehand to obſerve, That 
National Laws are ſcarce in any Point more 
careful, or more ſtrictly exact in requiring 
certain Forms and Ceremonies, than in Teſta- 
ments; as well to pre vent the many Frauds and 


Jughngs which might creep into thoſe written 


Inſtruments, as to cut off thoſe moſt grievous 
Contentions, which Avarice would have rais'd 
upon the Caſe ; ſcarce any thing being gotten 
with leſs Pains than a rich and plentiful In- 
heritance. Hence, in as much as every Per- 
ſon of competent Years, and not ſtupidly rude 
and ignorant is preſum'd either to have known 
himſelf, or to have been able to leara from 
more skilful Heads, after what manner the 
Laws of his Country command Teſtaments 
to be made; no one 1s ſuppoſed to have ex- 

reſs'd his ſerious Reſolution in ſuch a way as 

e knew would not hold good againſt thoſe 
who ſhould oppoſe it in Court; eſpecially con- 
fidering that Men are allowed ſo vaſt a Time 
for the ſettling this Buſineſs. When therefore 
a Teſtament is found diſagreeable to the Civil 
Conſtitutions, tis eaſily preſum'd that there 


(2) Sueton. Calig. c. 38. Add. Sueton. 


ent Inſtances in Tacitus. 
(0) Ha. D. I. 16. t. 3. 
transfer. legat. 

D. de adquir. Dom. (3) See Seftion the Fourth, 
(4) See Mr. Barbeyrac's Firſt Note upon this Section 


Aad. leg. 1. ſ. 38. D 


Uu2 


5 Galb. c. 9. Liv. XL. c. 54. 
(e) In Anton, 942. Dio Caf. I. 50. calls this AR of Ceſar, A moft Unjuſt Proceeding, 


(b) Joſephus Antiq. Jad. XVI. c. B. 
(4 ) As appears from 


1. f. 38. D. „ I. r. £5. D. a. L. Cornel. de Falfis. 
1 vel contra, & 1. 48. t * 1 
(2) Mr. Barbeyrac's Second Note upon this Section. 


ad Leg. Cornel. de Fal. (e] Vid. I. 4. D. de adimend. 
CF) Add. lib. 41. t. x. I. 6r- 


and Mr. Barbeyrac's Firſt Note upon it. 


hath | 
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hath been ſome Fraudulent Contrivance, or 
that the Teſtator either was not well in his 
Wits, or elſe drew up the Inſtrument negl1- 
gently and haſtily, and more by the Inſtigation 
of others, than by his own free Motion : So 
that the only End and Deſign of thoſe Forms 
was, that a Forged Teſtament ſhould not be 
ſet a foot inſtead of a True one; or a ſudden and 
unadvis'd Impulſe be admitted for a deliberate 
Reſolution : Eſpecially fince, without any 
ſuch A&, the Law calls to the Inheritance the 


next of Kin, thoſe who are, ordinarily, ſup- 


pos d to have ſtood faireſt in the Opinion and 
Wiſhes of the Deceas'd. But though it may 
ſo happen, that one who goes about to declare 
his Mind in this matter, upon ſerious thoughts 
and mature deliberation, may miſtake as to 
the uſual Forms; yet Courts of Judicature 
have no other means to be inform'd what was 
the Intention of the Deceas'd, than by theſe 
Inſtruments. And fince 'twas at firſt allowable 
for the Civil Authority to put this power of 
making Wills under ſuch Rules as ſhould 
render 1t more ſerviceable to the publick Good, 
there's no need to recede from the common 
Decrees, for the ſake of one or two private 
Perſons; ſince if ſuch a Precedent were once 
admitted, endleſs Cheats and Quarrels would 
ever be ſtarting up. 

Again, He who is balk'd of an expected In- 
heritance upon a Failure in the Writings, can- 
not complain of hard Uſage : For, neither can 
he Sw | the Prerogative of Blood and Birth, 
(becauſe then he would have ſucceeded with- 
out Will;) nor can any Man by Teſtament 
acquire a R7zht which ſhall hold good, at leaſt 
in caſe of Oppoſition, unleſs it be ſquar d ac- 
cording to the Statute, Wherefore ſuch a 
Perſon muſt attribute his Diſappointment ra- 
ther to his own Misfortune, than to any Injury 
of others. But, notwithſtanding all this, if 
the Will be not call'd in queſtion, then the 
nominated Heir may fairly enter upon the 
Poſſeſſions. For the Flaw which the Civil 
Ocdinances ſuppoſed upon defect of Forma- 
lities, doth in this Caſe vaniſh; (it being taken 
for granted that the Teſtator ſeriouſly deſign d 
this Perſon for his Heir;) and really the Goods 
belong to him rather than to any others, after 
thoſe who according to the general Courſe of 
the Law, would have ſucceeded by Birth, ac- 

uieſce in his Claim, and tacitly wave their 
own Right. Becauſe a ſerious Purpoſe not 
declared with due Solemnity is ſo far only ad- 
judg'd by the Civil Laws inſufficient to tranſ- 
fer Right, as it ſeems to require that others 
ſhould be excluded, who might challenge a 
Right to the ſame thing upon another Bottom. 


Therefore, if the Buſineſs be not brought into 
Court, the want of thoſe Solemn Forms requir'd 
by poſitive Statutes, doth not in the leaſt affect 
or impair it, provided it have all Conditions 
beſides, which otherwiſe, and according to 
the General Law of Nature, are ſufficient to 
conſtitute a igt. So that the Failure in 
point of Form, ſeems to prejudice the Heir 
by Will only, if he is oppos'd by thole whom 
the Law would have advanc'd to the Suc- 
ceſſion, in caſe the Party had died without 
Will. But when theſe are filent, and forbear 
to plead their Title, then for the Teſtator to 
have any way ſignified in earneſt whom he 
intended for his Heir, is judg'd ſufficient to 
transfer the Property. And this ſome Na- 
tions which were either unacquainted, or dil. 
guſted with the ſcrupulous Exactneſs of the 
Roman Law, have thought enough to make a 
Mill perfectly Valid. After all, tis certain 
beyond Diſpute, that they who receive any 
thing by Virtue of a Will which they know 
to be forg'd, are really guilty of a Sin, though 
they were not themſelves concern'd in the 
Cheat (a). For, in the firſt place, the Teſta- 
tor did not intend that his Goods ſhould come 
to them; and then, the ſame Goods were al- 
ready aſſign d by the Laws to others, upon the 
not appearing of any Legal Teſtament of the 
Deceaz'd. 

VIII. Nor, (as to the Second Que/i:on,) doth 
the Heir at Law, by overthrowing ſuch a de- 
fective Will, whatever aſſurance he may have 
that 'twasthe ſerious Intention of the Deceas'd, 
pony do any Injury, either to the Teſtator 

imſelf, or to the Teſtamentary Heir. Not to 
the former, becauſe he had no Ag of beſtow. 
ing his Goods by his laſt Diſpoſal on any others 
than the Natural Heirs, unleſs he had obſery. 
ed the Form preſcribed by the Laws of his 
Country. Not to the latter; becauſe no Right 
which ſhall hold good againſt the Natural 
Heirs can be conferr'd on him in any other 
way than by a Teſtament fram'd as the Civil 
Conſtitutions direct. Nevertheleſs, Perſons 
who have courted the Fame of extraordinary 
Humanity, have thought it more generous to 
{tick cloſe to the Will of the Deceas d though 
not exactly expreſs'd according to the Forms of 
Law; either to avoid the Imputationof Avarice, 
or becauſe Tender and Compaſſionate Minds 
are ſo ſenſibly affected with the Thoughts 
of Death, as not to ſuffer that what a Man in- 
tended for his Laſt Appointment ſhould be in- 
tended in vain (5). He that will follow this 
Example, ought certainly to be applauded for 
a Noble and Bountiful Spirit. For the ſame 
Reaſon, thoſe who deſire the Character of 


— 


( a ) Hence Tull juſtly cenſures the Ad of . Craſſus & 2, Hortenſis , who in the Caſe of a Forged Will, be- 
cauſe they were not conſcious to themſelves of any Share in the Cheat, did not refuſe a Share in the Advantage. 


De Offic.l. 3 c. 18. Add. Valer. Max. I. 9. c. 


4 f. 1. (b) Plin, L. 4. Epiſt. 10. You are wont moſt religion to obſerve 


che Wills of the Deceas'd ; the bare underſtanding of which (however it be expreſs'd) is to 4 good Exccutor the ſame as the 
ct Form of Law, Idem I. 2. Epiſt. 16. I have fix d it as a kind of Private and peculiar Law to my fe, to defend 4 
IW.1 as Perfect, though deficient in ſome Legal Point, Idem l. 5. Epiſt. 7. This Teſtament, if yon regard the Law, is nul; 


but if you con ſider the Intention of the Deceas a, is firm and valid. A. for my 
wid net very well ſuch a Declaration) I am more ſmayed by the Tefazor's Intention, than by any cxa(7rn9{; 15 Law. 
| %. . , ; 


part (though 1 fear the Men of my own ]rofeſſien 


grea: 
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reat Bene volence, are careful to perform the 
Lalt Commands or Requeſts of their Relations 
or Friends, though ſomewhat burthenſome to 
themlelves. On which occaſion we may take 
notice of that Irregular Will in Lacian, (a) 
I here a poor Man — to one of bis Rich 
Friends his Motber to keep , and e another his 
Daughter to maich her off , and to give ber a 
Portion, Yet ſtill on the other hand, he is 
not to be cenſur'd, who doth not refuſe an 
Advantage allowed him by the Laws of his 
Country. _ | 
The Vue frions which remain are to be de- 
termind by the Cuſtoms and Ordinances of 
particular States (1): As how far a Man may be 
authoriz'd to divide his Eſtate amongſt many, 
either all Co-heirs, or ſome Heirs, and others 
Legarees. As likewiſe, Whether an Inheritance 
palle th down with a full conyeyance of Right ; 
or whether under the Nature and Burthen of a 
Trust? On which Points the Civilians diſ- 
courle at large (2). But this the Law of Na- 
ture manifeſtly requires, That the Purthens 
and Debts incumbring an Eftate , ſhall lie on 
the Heir, (3) by whatever Means he ſucceeds - 
Yet not beyond the Value of the Inheritance , 
nor fo as that he ſhould be bound to make up 
the Deficiency out of his own Separate For- 
tunes, unleſs he hath laid a particular Obliga- 
tion on himſelf to that purpoſe. 
IX. We uſually diſtinguiſh from Teſtaments, 
Donations in Caſe of Death ; (4) by which both 


Parties living and conſenting, one transfers on 


the other a R247 to his $, if he chance to 
die. Of theſe there ſeem to be Two kinds 
eſpecially remarkable. SE : 

One, (5) When a Man conceiving himſelf 
to be under a probability of Mortal Danger, ſo 
grants a Thing to another as not to make it 425 
immediately upon his acceptance, but only if 
the Danger really proves Mortal as he expects: 
Or, when a Man makes his own Death, which 
he apprehends to be near on account of the pre- 
ſent Danger, the Condition of his Grant; fo 
that if he eſcape the Danger, the Grant is void 
(5). The other, When any Perſon makes over 


to another his Poſſeſſions after his Death, re- 
ſerving to himſelf in the mean time, the 
Poſſeſſion, and the full Uſe and Profits; but in 
ſuch a manner, that the Donation ſhall, before 
his Death, be revocable on ſome particular 
Cauſe ; as if the other party ſhould afterwards 
offer him ſome ſignal Injury; or if he himfelt, 
being Childleſs when the Grant was made, 
ſhall afterwards have Iſſue of his own. 

Bat, If the Donor made his Grant reverſible, 
not on any External Condition, but meerly of 
his own Pleaſure, then the Grantee ſhall ac- 
quire no Right, ſo long as the Donor retains a 
Natural Ability to change his Mind; that is, 
ſo long as he continues Maſter of his Reaſon. 
For, as on the one ſide, he is not under any 
Obligation, who may releaſe himſelf when he 
pleateth , without any Payment or Perform- 
ance; fo onthe other fide, a bare Hope, which 


may be taken away purely at another's Fancy, 


cannot come under the Name of Rijzh7. The 
Right therefore of the Grantee ſhall commence 
only upon the Donor's Deceaſe; and conſe- 
quently this Act approacheth near to the Caſe 
of a Teſtament, ſtrictly fo call 'd. 

But, when a Perſon moved with the 


Thoughts of any Danger which threatens his 


Life, ſo grants a Thing, as to make it immedi- 
ately upon acceptance, belong to the other 
Party, and doth not recall it, upon eſcaping 
the Danger, then the Promiſe ſhall be rather 
put in the Claſs of Ordinary Donation, or ſuch 
as are made without any regard to Death. 
(6) Though in caſe the Grant was very large, 
and ſuch as will weaken the Donor's Eſtate, 


much more if it comprehend the whole Poſ- 


ſeſhon, it ſhall be preſum'd to have been made 
only upon his preſent Proſpect of Death, and 
not to hold good unleſs he fo miſcarried. 

That kind of Grant likewiſe, by which a 
Man transfers Property on Another, without 
the Power of retracting, yet ſo as to enjoy 
the Uſe and Property during his own Life, 
is to be reckon'd amongſt the Ordinary Do- 
nations, or ſuch as are made between Living 
Parties. 


(a) In Toxar. p. 47. t. 2. Ed. Ant. 


13 


(1) See Mr. Daumat s 2d part des Loix Civiles dans leur Ordre Naturel. See D. 


B. XXVII. to the 39th, and the Inſtitutes B. II. from Title the roth, to the End. (2) Vid. Iaſtit. Lib. 2. t. 23, 24. 
D. L. 36. t. 1. Ad Senatus conſult. Trebelian, (3) See the next Chap. the laſt Section. (4) Vid. Inſtit. L. 2. t. 7. ſ. i. 
(5) Vid. D. Lib. 39. t. 6. De Mortis Cauſa donation. &c. Leg. 2. (b) See an Example in Homer, Odyſſ. Lib. 17. 
v. 78, &c. Ir may not be altogether improper to rank under the ſame Head the AQ of King Philip, in Livy (l. 32. 
c. 38.) who finding himſelf under a — 4 of engaging with the Romans in Battle, delivered the City Argos to 
Nabis, as 'twere to hold in truſt ; to be reſtored in caſe he got the Victory, but to be kept if he proved Unfortunate. 
Add. Diodor. Sic. I. 15. c. 19. p. 341. C. Ed. Rhodom, Where he ſpeaks of 41:25 his Gift to the Olynchianr, 


Thus Hercules ſpeaks in Euripides ( Alceſt. v. 1020. &c.) 


Wich you I leave the Dame, to be reſtor'd 

When I return and lead in Triumph home 

The Thraci an Steeds, when firſt the Tyrant's Fate 
This Hand hath ſeal'd. Bur if my Wiſhes fail 
(Which Heaven avert!) then keep her as Your own : 
Add a new Honour to Your Family. 


(6) In the Roman Laws this paſſes for a Donation in Caſe of Dtath. See the above · cited places in the Digeſts. 


CHAP, 


— — — 4 Cr — — 


242 Of Succeſſion to Perſons who Die Inte tate. Book IW. 


CHAP. XI. 
Of Succeſſion to Perſons who Die Intefate. 


Ccording to the diſpoſal of the Law of 

Nature, without any particular expreſs 
Act of the former Lord, the Properties of 
things are ſaid to paſs in Succeſſrons to 7nteflates. 
For Property having been at firſt endued with 
ſuch a Force and Power, as that by virtue of 
it, a Man was enabled not only to do what he 

leas'd with his Goods during his own Life, 
bor likewiſe effectually to transfer them upon 
others after his Death; it did not ſeem proba- 
ble that if a Perſon was found to have made no 
ſettlement of his Goods whilſt he lived, he 
was therefore willing they ſhould after his 
Death become, as it were derelict, and lie free 
to any that would take poſſeſſion of them (a). 
In this Caſe then, Natural Reaſon ſuggeſted, 


That Men ought to follow the Preſum d Wil 


of the Deceas d, or ſuch a diſpoſal as he might 

moſt probably be ſuppos d to have deſign d. 

Now in doubtful matters every one is ſuppos d 

to have deſign d that, which 1s moſt agreeable 

both to his Natural Inclination, and to the En- 
ements of his Duty (6). 

IT. The Regular Courſe of Natural Inchna- 
tion is this, That we ſhould labour to make the 
moſt plentiful Proviſion for thoſe who deſcend 
from our own Body, and next to theſe for the 
reſt who are allied to us in the degrees of Con- 
ſanguinity: For nearneſs of Blood commonly 
unites and engageth Mens Minds in a particu- 
lar Affection; and almolt all Perſons have this 
Deſire implanted in them, that they eſpecially 
wiſh well to their own Families, and would 
have them ſucceed and flouriſh as much as 
poſſible. 

As to Natural Duties, one of the chief of them 
is, That we take due care for the maintenance 
of thoſe, whom Nature hath enjoin'd us to cheriſh 
with a peculiar concern and regard; as likewiſe, 
that we ſhew our ſelves grateful towards our 
Hene factors. | 

Now although it _ ſo happen that theſe 
Preſumptions Gould often vary from the Real 
Intention of the Deceas d, yet the Peace and 
Tranquillity of Mankind required, That no 
particular Con jectures ſhould be eaſily admit. 
ted againſt theſe Common Rules; ſince by this 
means a Door would be opened to endleſs Con- 
tentions. And therefore the preſent Affair in 
the Intentions of the Deceaſed is conſidered, not 
ſo much according to what it was, as according 
to what it ought to have been, and agreeably to 
the Rules of Duty. Amongſt which one of the 
firſt Rank is this; That no Man give occaſion 10 


Ruptures and Quarrels amongſt others. Hence it 
is expedient for the Common Peace, that ſome 
General Method ſhould be follow'd in this Buſi- 
neſs, though the Intention of ſome few ſhould 
happen to be neglected, rather than that by 
endeayouring to fatisfie the Deſire of every 
private Perſon, we ſhould involve our ſelves 
and others in endleſs Difficulties. 

Beſides, He who would have his own parti- 
cular Purpoſe abſolutely obey'd, ought to have 
expreſly fignified thus much. Thus * 
is more uſual, than for a Father to love one of 
his Children with a more ardent Affection 
than the reſt; And then who doubts but he is 
willing an extraordinary Proviſion ſhould be 
made for his Darling's Subſiſtence ? Yet if he 
die Inteſtate, they ſhall divide the Inheritance 
by equal ſhares ; not as if 'twere repugnant to 
the Law of Nature, to allot one Child a larger 
Portion than another, but becauſe there would 
ariſe infinite Diſputes in Families, if the Fa- 
ther's Affection were to be the Meaſure of 
parcelling out Eſtates. The ſame Inconveni- 
ence would follow, if a Man dying Childleſs 


ſhould leave ſeveral Brothers, to whom he ex- 


* very different degrees of kindneſs in his 
ife time. 

Again, Tis no uncommon Thing for a Man 
at his Deceaſe to leave behind him a Kinſman 
in ſome remote degree, for whom he had never 
any particular Paſſion, and to whom he was 
never obligd for any Service or Favour; 
whereas, on the other fide, he may have ow'd 
all his Fortunes to the Kindneſs of a Stranger. 
Who will not ſay , That the Deceas'd ſet a 
much greater Value on his Benefactor, in this 
Caſe, than on his Relation? yet becauſe to 
enter into a Compariſon between the Ties of 
Blood, and of Gratitude, muſt have occafion'd 
many Controverſies difficult to be reſolv d, it 
hath been the Judgment of all Nations, that in 
the Caſe of Inteſtates, a Kinſman ſhall be pre- 
fer'd to a Patron, or Benefactor. Eſpecially, 
ſince if a Perſon on account of a Kindneſs be- 
{tow'd, were to ſtand in the Roll of Inheri- 
tance, before the Relations of the Deceas'd, he 
* ſeem to have performed the former 
Act more as a Uſurer, than as a Friend. But 
if che Benefactor were preferred in the Ex- 
preſs Will of the . tis but Equity that 
the ſaid Will ſnould be obeyed. 

From all which it appears, that Natural 
Reaſon in deciding the Caſe of Succeſſion, 
upon default of Teſtamentary Diſpoſals, re- 


() Pindar Olymp. Od. 10. 


1 — 


Hir 5 As Taupe, &c. 


— Thoſe Riches grieve the Dying Man 


Which Strangers Hands muſt ſeiaexßʒłÄ] _—_—_— 


) Comp. Grot. I. 2. c. 7. Sect. 3. 
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gards the Intention of the Deceas'd Party, not 
as it was {trifty in it felf, concerning which 
there is often very little aſſurance; but ac- 
cording as it agrees with the Common Inclina- 
tions of Mankind, and with the Meaſures of 
Duty, and ſo as that no Fuel may be adminiſtred 
to Controverſies and Contentions (a). 

This judgment of Natural Reaſon is ſecond- 
ed in all States by Civil Ordinances; as well 
that the Avarice of ſome Perſons might not 
tir up deſperate Quarrels amongſt thoſe who 
ſeem'd to have equal Reaſon on their fide; as 
that this whole Affair might be wiſely accom- 
modared to the publick Safety. 

III. In the Succeſſion, therefore to Ju- 
teſtates, by the guidance of Reaſon, and by the 
content of all the known Kingdoms, Children 
have the preference of all others, even of Pa- 
rents themſelves (5). That which fo highly 
fivours the Childrens Claim is, not only the 
Obligation laid by Nature on their Parents, 
to provide for their Maintenance and good 
{n{tcutzon, but likewiſe that ſtrong and vehe- 
ment Affection, which can only be extin- 
2uith'd, (and that very rarely) either by the 
t.normous Wickedneſs of the Children, or by 
the unuſual Barbarity of the Parents. 

IV. As to that Maintenance, which Parents 
owe their Children, it hath been doubted by 
Authors, whether the Obligation to pay it, 
were Perfect or Imperfect, or whether it be- 
long'd to Expletive or to Attributive Jultice 
(% Tis the Opinion of ſome, That Parents 
4% indeed owe their ChMa Maintenance, but 
then 'tis by the latter kind of JuStice only, and 
not by the former; [5 that Parents would att very 
mnhumanly ſbonld they deny them this Afſitance ; 
get Children have no Right to challenge it from 
them againſt their Mills, this being the proper 
Effectof Expletrue Fuſtice : though Civil Statutes 
may inveFt Child) en with a full and perfect Right 
in this Matter. But we are rather inclined to 
think, That Parents lie under a perfect Obliga- 
tion to maintain their Chilaren, ſo long as they 
are unable to maintain themſelves; and this 
Duty ſeems to be laid upon them, not only by 
Nature it ſelf, but by their own Proper Act, 
in bringing them into the World. For they 
would be in the higheit manner injurious to 


— 


* _ — — — — — 


the ir Iſſue, ſnould they have given the Children 
Late, for no other Reaſon, hut that they might 
afrerwards fee them periſh. By the Ad of 
Generation therefore they ſcem to have volun- 
tarily bound themſelves, ro endeayour as tar 
as in them lies, that the Life which they have 


| be{lowed ſhall be lupported and preſerved. 


And thus the Children will have a Perfe#? 
Right of receiving Maintenance from their 
Parents. Yet this Right is hindred from pro- 
ducing all its Effects by the Natural Weakneſs 
of Children under that Age in which they can- 
not provide for their own Support. And con- 
ſequently they do not fo much want Right as 
Power and Strength to execute that Right; 
only in ſome Points the Civil Ordinances help 
them out, and compel their Parents to keep 
and feed them, upon refuſal. Though through 
the Wiſe Ordering of the Creator, the Natural 
Affection of Parents is of fo great force, as that 
commonly ſpeaking, they joyfully undertake 
and diſcharge their Daty, without the com- 
pulſion of the Civil Government. 

V. Not only thoſe things which are neceſſa- 
ry for the preſervation of Natural Lite fall 
under the Term of Maintenance or A/mony, 
but thoſe like wiſe which fit and prepare a Man 
for a Social and Civil Life. And the former 
are due till ſuch time as the Children are able 
to {upport themſelves by their own Indultry. 
As for the Meaſure of what ought to be ſpent 
on Education, 1n training up Children tor a 
Civil Life, it is to be Stated according to the 
Fortunes of the Parents, and the Genius and 
Capacity of the Children. Thus much at leaſt 
is required, That they be enabled to become 
Foneſt and Uſeful Members of Human Society. 
But this is a General Rule in the whole Affair; 
That as Nature doth not command Parents to 
pinch and defraud their own Inclinations, and to 
make themſelues miſerable for the ſake of their 
ue; ſo a Parent plac d in a higb and wealthy 
Condition, 15 no doubt, in fault, if he do not take 
Care that his Children be brought up after the 
moſt Exact and Accompliſh'd Manner of Inſtitu- 
71088. 

VI. Under the General Name of Chilaren 
(1) are comprehended not only thoſe of the 
Firſt degree, but thoſe too of the Second, gc. 


(a) Add. Becler, ad Grot. I. 2. c. 7. . 13. ( b) See 2 Corinth. XII. 14. Rom. VIII. 17. If Children, then Heirs. 


Ariitot, Nicom, VIII. 14. 


Parents have a more certain knowledge that ſuch Perjous are their Chiliren, than Children can have that ſuch are their 
P.irents, And in this Caſe there ſeems to commence 4 ſtronger Relation from the Cauſe to the Efect, than from the Ef: to 


4115 Cauſe, 
lizus, Orat. V. 


The Law it ſef aſſigns over to the Son the Goods of the Father, and allows not him te make a contrary Nil who hath Leg:- 
*umate Iſſue. Idem Orat. II. If # Man d:c:4ſmg leave Daughters lawfully begotten, he can give away nothing, nor maks 
any d/ſpoſal without their Conſent, And again, a little after, The Law Jays, a Man jhalt diſpoſe of 1s Ge at his own 
pleaſure, if he learve no Legitimate Sous; but if he leave Daughters, their pleaſure is to determine his Diſpoſal, and not i, 


n. 


Therefore with their Daughters Conſent, they may give and lequeatb, or appoint any method of Succeſſion, But wit h- 


out ſuch Approbation, they cannot adopt an Heir, or pus their Fortunes inte other Hand;. 


Add. Lib. 48. t. 20. Leg. 7. Princip. D. de bonis damnator, 


ſulſau in Cæſarib. It is the Legal Cuſtom to let the Sons ficcecd to what the Fathers poſſeſs ; and thu is 3 RAle which we 


4 {ire to ſee obſerved, 


Thus Falerins Maximus obſerves (L. 7. c. 5. Se&, 2.) that the procreationis vinculum, the Band Generation, is the 


ſtrongeſt and cloſeſt Tye which can affe& Mankind. 
(C, Vid. Grot, dict loc. SeR&. 4. 


eg. f. 


(1) Vid. D. Lib. 50. t. 16. De verber. Hui feat. Leg. 220. & Inſtit. Lib. 1. t. 14. Nui cam tτ rutore; 4.27 pen; 


whether 
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whether deſcending from Sons or Daughters; 
in caſe their nearer and more Proper Parents 
are not able to maintain them (a). 

Farther, Maintenance is due not to Legiti- 
mate Children alone; but to Natural, (1) and 
Even to Inceſtuous Iſſue. For what reaſon is 
there that-the Poor Innocent Infant ſhould be 
ſuffer'd to famiſh for another's Sin? Yet if the 
latter be left together with the Legitimate 
Iſſue, they ſhall not eaſily challenge to be ad- 
mitted to equal Shares, unleſs the Parents 
made expreſs Declaration to this purpoſe (5). 

In reſpe& of theſe ſeveral parts of Main- 
tenance, upon the Parent's Deceaſe during the 
Minority of the Children, the Inheritance is 
not only theirs if he died Inteſtate, but far- 
ther, it cannot rightly be taken from them 
by his Expreſs Will ſo far as is neceſſary for 
e obtaining this End. For it doth not feem 
probable that a Child of theſe Years ſhould 
be capable of committing any ſuch Offence as 
might render him unworthy of ſo needful a 
Support (c). | 

VII. Whatever exceeds this Proportion of 
Maintenance, is due to the Children when 
able to provide for themſelves, not ſo much 
by any expreſs Command of the Law of Na- 
ture, as upon this Principle, that commonly 
ſpeaking, Parents deſire that none ſhould fare 
better than their own Deſcendents. There- 
fore 'twas a very ſingular Diſpoſal, that of 
Crates the T heban, who lodg'd his Money in 
the Hands of the Bankers upon theſe Terms, 
That if his Children proved Ignorant, it ſhould 
be reftored to them ; but if they happen'd 10 be 
Philoſophers, it ſhould be diſtributed the 
common People; becauſe Men of that Pro: 
ſellion could be in want of nothing (d). As 
to what ſome have advanced, That Parents 
get all for the ſake of their Children, and 
therefore the Children, even in the Parent's 


Life-time, have ſuch a ** to their Goods, as 


ſnall be valued againſt them, in other Caſes, 
beyond the Neceſſaries of Maintenance; this 
is abſolutely falſe: For, every Man in his 
Gettings hath firſt of all an Eye to himſelt, 
and * chiefly on his own Account (e); 
but what remains above his Private Neceſſa- 
Ties, he is willing ſhould paſs to thoſe who 
are deareſt to him, as commonly, his Children 


are preſum'd to be (f). And Children have 


thus far only a peculiar Title to hope for their 
Parent's Eſtate, as that in caſe of no expreſs 
Will to the contrary, their Claim 1s pre- 


ferr'd to all others; and becauſe it very rarely 
happens, that Parents are induc'd to lay aſide 
this Ordinary Affection (g). 

It is well enacted by the Roman Laws, Thur 


every Parent who diſ-mberits his Child, ſhall be © 


oblig'd expreſly to give his Reaſon for ſo doing ; 
and that ſome certain Cauſes only ſhall be 
ſufficient to juſtify him in this Proceeding, 
Nay farther, the ſame Laws gave the diſin. 
herited Children an Action, de rnoffxioſo Tefta. 
mento; Of a Will not made according to Na. 
tural Affection and Duty. The Deſign of which 
was not to bring 1nto diſpute, Whether or no 
the Teſtator had a Power of tranſmitting his 
Goods to others, rather than to his Children, 
upon juſt Cauſes ; but to diſcuſs and examine 
the Reaſons which mov'd the Deceas'd to 
make a Settlement contrary to the common 
Inclinations of Mankind. And if, upon ſuch 
a Hearing, it was diſcover'd that the Father 
thus neglected his Iſſue, either through his 
own abr Fancy and Humour, or thro 
the fraudulent Intruſion of others, the Inhe. 
r:tance was by publick Authority avowed to 
thoſe to whom it would otherwiſe have de. 
ſcended, had the Father conſulted with Rea- 
fon and Conſcience 1n has laſt Diſpoſal. And 
therefore Cicero (h) well replies upon Eracins, 
who charg'd his Client Ro/czus with a Deſign 
to diſ-inherit his own Son, It ought to have 
been the Buſmeſs of the Acuſer, 10 lay open all 
the Sins and Sx 4 the Toung Man, which 
might be yore to incenſe the Father 10 
ſuch a height, as that be once entertain 6 
Reſolution of doing Violence to Mature it ſelf, 
of N that Affettion which was ſo deeply 
rooted in his Mind ; and, in a word, of forget- 
ling utterly that he was a Father (i). Tis re- 
markable under what Colour the diſ-inherited 
Children, by the ſame Laws, mov'd for Re- 
lief: For it being neceſſary that they ſhould 
22 their Complaint on a Suppoſition that 
e Cauſe of their Diſ-inheritance was * 


they pretended in the Form of the 
T hat their Parents at the time of making ſuc 
a Will had loſt the uſe of their Reaſon (k). 
Still, as to other matters, a Father ought ſo 
to favour his Children as not to lay aſide his 
juſt Regard to other Duties. Hence, when he 
may be judg'd to have made ſufficient Proviſion 
for his own Family, he is not in the leaſh 
hindred from employing his Goods in Acts of 
Gratitude and Liberality, tho' to the leſſening 
of his Children's Fortunes. Thus, incaſea Man 


(a) Via. lib. 6. t. 61. leg. 8. ſ. 5. C. de bonis que liberis adquir. Vid. D. de agnoſc. & alend. liberis, lib. 25. t. 3. 
leg. 5.1.8. (1) See Mr. Barbeyrac's Third Note upon this Section. 


(b) Vid. Gen. XXI. ro. XLIX. 19, 20. 


Juages IX. 18. XI. 1, 2. Add. Bœcler ad Grot. dif. lec. f. 4 (c] Add. lib. 5. t. 2. I. 27. ſ. 3. D. de ineſſic. reſtam. 


(d) Diogen. Laers, I. 6. D 88. Ed. Amt, 


(e) Horat. lib. 2. Epiſt. 2. v. 190, Cc. 


Utar, & ex modico, quantum res poſcet, acer vo 
Tollam, nec metuam quid de me judicet hares, 
Nod non plura datis invenerit. 


Juvenal. Sat. 14. -P 


efta phreneſi: 


Ut locuples moriaris egenti vivere fato. 


(f) Vid. Nicephor. Gy I. 5. ſub fn. (g) Nor can we, farther than this, admit of Law, the 11th of B. 28. t. 2. 


D. de liberis & poſth, ( 
#1. 4.1. 2 & 4, & Gros, in flor. ſparſ, ad d. I. 


) Pro Sext. Reſc. C. 19, (i) Add. I. 2. t. 18. Inſtit. &1.5.t. 2. D. (k) Vid, Mornec. 
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hath either receiv'd extraordinary Kindneſſes 
from another, or is able by a ſeaſonable Bene- 
ficence to put ſome great Genius, now ſtruggling 
with Poverty, into a way of doing great Ser- 
vice; what reaſon is there but that he ſhould be 
allow d to deviſe ſi me part of his Goods to ſuch 
excellent Uſes? It's plain, Antiquity highly 
celebrated the Action of King Attalus, who 
having been oblig'd by his Brother Eumene s 
with very ſingular Favours, left his Kingdom 
to ZEumenes's Son, tho' he abounded in Male 
Iſſue of his own (a). 

VIII. Neither doth a Father lie under any 
Neceſſity of dividing his Goods amongſt his 
Children in equal Shares; but he may aſſign 
to one or two ſomewhat above the rel, as an 
extraordinary Bounty; either on account of ſin- 
gular Merit, or of great and illuſtrious Hopes, 
or even of particular Affection (5). So like- 
_ wiſe in diſtributing Portions, a juſt regard 
may he had to the Credit of the Family, that 
it may hereafter retain its Strength and Splen- 
dor. If this Intereſt cannot be ſecur d upon 
an equal Diviſion of the Patrimony between 

many Children, the Father may without any 
Breach of the Law of Nature, deviſe the 
chief part of his Goods to one, and command 
the reſt to fit down contented with ſmaller 
Portions. Hence the Rights of Primogeniture 
obtain'd among many Nations, which accord- 
ing to the moſt ancient Inſtitution, conferr'd 
on the Eldeſt Son the Regal Government of 
the Family, the Domeſtical Prieſthood (1), 
and double Share of what his Father poſſeſſed. 
Which double Proportion was defign'd to de- 
fray the Charge of Entertainments, and of 

Religious Ceremonies ; as Crotius conceives 
(c) (2). 

0 5 . contrary there have not been want- 
ing Nations, where the Younger Brother ſuc- 
ceeded to the largeſt Share of the Inheritance, 
or at leaſt have their Option, to chuſe what 
york they like. Which Cuſtom 1s built on this 

rinciple, That the Elder Brothers have for a 
ung time enjoy'd the Benefit of Education from 
their Parents; of which the Tounger being often 
depriv'd by too untimely a Loſs, they deſerve ſome 
Conſideration to requite and comfort them under 
their Diſaduantage. 

Tho' the latter of theſe Inſtitutions ſeems 


more agreeable to low and mean Families, the 


former to the Great and Noble. 
So again, When Daughters marry into other 
Families, tis not neceſſary that they ſhould 


for therr Riches ; 


receive Fortunes out of their Father's Eſtate 
equal to their Brother's Shares. For 'tis a very 
fooliſh Argument, to imagine, that a Father 
mult needs act contrary to his Duty, in makin 
an unequal Diſtribution of his Goods among( 
thoſe whom he hath equally begotten. There- 
fore Pliny (d) ſpeaking of a Lady who had 
left Two Thirds of her Eſtate to a Nephew, 
and but One Third to a Niece, calls it Ho- 
neftiſſumum Teflamentum, A mo? honeft and 
worthy T eftament. 

And hence too, it _ be appointed not 
only by Statute, but by bare Covenant like. 
wiſe, That Children born in Concubinage, or 
in ſuch Marriage as is conſtrued good and juſt 
only in a Natural Senſe, not in the Eye of the 
Law, ſhall claim no more than neceſſary Main- 
tenance, or at leaſt ſhall be excluded from the 
main Inheritance (e). 

And here, by the way, we cannot but won- 
der why St. Aufin (f) ſhould paſs fo ſevere 
a Cenſure on the Yoconian Law, by which 
Female Iſſues were incapacitated to receive in 
Inheritance above ſuch a certain Sum. It's 
plain the Spartan Law was far more grievous, 
which utterly forbad the giving Portions to 
Virgins ; for this Reaſon, as Plutarch tells us; 
(g) Left ſome remain unmarried for want 
of larger Fortunes; and others again be courted 

but that every Man in ſeeking 
out a Partner for himſelf, ſhould look wholly into 
the Manners of the Woman, and make Virtue 
alone the Rule and Standard of his Choice. Ne- 
vertheleſs, this is a Point which requires great 


Caution and Prudence, leſt a Father ſhould 


ſow the Seeds of Envy and Hatred amongſt his 
Children, if, without very weighty Cauſe, he 
ſhould ſeem to have treated with unequal Fa- 
vour thoſe who were equal in Merit and De- 
gree (4). And the Divine Law of Deut. 21.17. is 
grounded on the {trongeſtReaſon; leſt the Father 
charm'd with the Enticements of his now be. 
loved Wife, ſhould either frame a falſe Cauſe for 
diſcarding the Firſt Born, the Son of a former 
hated one; or ſhould catch at every little Fail- 
ing to his diſadvantage. 'Tis indeed altogether 
the ſafeſt courſe, not to recede in this Matter 
from the direction and diſpoſal of the Laws of 
our Country (:). (1) Which made my Lord 
Bacon () obſerve, That Younger Brothers 
though otherwiſe commonly For tunate, are ſel. 
dom or never ſo, where the Elder are diſinherited, 
Hen:e it is, that in Caſe the Father Die In- 
teſtate, and the Laws of the Land ordain no- 


(a) As we find the Story in Pluterch, de fratern. amor. & in - a The like Inſtance we read in Hieron 
2 


Oſorius de geſt. reg. Emanuel. I. 4. p. 117. 


ordinary 


(2) In locnm Deut. cit. (d) L. 7. Ep. 24. 


b) See Gen, XLVII 
Was a * of Primogeniture. See Mr. Le Clerc on Gen. XXV. 31. 
rerogative of the Firſt-born amongſt the 727 e. 

e 


2. (1) Ir is not certain that Prieſthood 
(c) Add Deut. XXI. 17. Of the extra- 
See Bern. Varen. Deſcript. Japon. c. 15. 

id. Grot. lib. 2. c. 7. f. 8. ſv6. fin. & Bacler add. l. 


f) De Civit. Dei. 1. 3. c. 31. His Words are, cs lege quid iniquius dici aut cogitari poſſit, ignore, I know not what 
cculd be ſaid or thought of, more unjuſt than that Law. The Law he ſpeaks of was made at the motion of Cato the Cen- 


for, and Enacted, That none 


d leave a Daughter above five and twenty thouſand Seſterces in Inheritance: 


as Paulus Manutins (de L. L. Rom.) ſhew'd from Dio. Ceff. 1. 56. Though Aſconius Padianus, ( ad Orat. Cicer. in 


Verrem de pretura urb. ) reports the Thing thus: Veicenius 


preferr d a Law, That uo Cenſus, i. e. no very Rich Perſon 


Pould make bis Daughter his Heireſs, He had ſaid before, the Ancients cal d thoſe Perſons Cenſi, who own'd themſelves before 


he Cenſor to be worth an Hundred thouſand Seftercer. Add. Liv. * L 41. 


(2) Apoth. Lacon. 227, 228. Ed. Wech, (h) See Gen. 


\ 0#7@Fiig's EMT. 1. 2.0.8. (1) See Mc. Barbeyrac's 34 N upon this Sed, 
X 


r Declam. 264. Gell. I. 7. 13. 17.6. 
id. Charron de la . I. 3. c. 14. n. 38. 

(k) Ey 7. towards the End. 
thing 


(i) 
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thing to the contrary, Children ſueceed to the 
Inheritance, with equal Shares: Becauſe, 
when the Point 1s doubtful, thoſe who ſtand 
related to the Deceas'd in an Equal Degree, 
are preſum'd to have been equally beloved. 
Now thoſe likewiſe are accounted Eęual 
Shares, which though not ſtrictly ſo, becauſe 
inferior, perhaps, in value to the reſt, yet 
have been taken by any one of the Co-heirs, 
either by his own choice, with the conſent of 
his Fellows, or by their Allignation, or by 
the Deciſion of Lots (a). 

IX. But we are obliged to add on this Sub- 
ject, that not only the Laws of particular 
States, but Natural Reaſon it ſelf allows more 
favour to Legitimate than to Natural Children; 
though the latter partake no leſs of the Father's 
Blood than the former. For they who owe 
their Birth to a Man's Irregular Luſt, without 
any ſerious Intention, can on no account en- 
ter into compariſon with thoſe who were be- 
gotten for the 1ncreale and defence of his 
Family, and upon the deſire of having Heirs 
to ſucceed him. But if any Perſon is inclined 
to advance a Natural Son to the Station and 
the Rights of Legitimate Iſſue, in a State of 
Nature he may fairly do it after he hath once 
taken care that no Injury ſhall thereby accrue 
to his Children who are properly Legitimate, 
or to any who have obtain'd the next Tight 
after them : Under Civil Government he muſt 
proceed in the Aﬀair as the Laws permit and 
direct (5). Ari flophanes (c) reports, it was 
one of Solon*s Laws, Ihat upon failure of Legiti- 
mate Offspring, the Inheritance ſhall be ſhared 
by the next of kin: But that a Baitard ſhall not 
be deem'd next of Kin, nor any Relation be ſup- 
poſed between him and the proper Sons (1). On 
the contrary, amongſt the Mahometans, as to 
the point of ſharing the Father's Eſtate, there 
is no difference oblerved between the Sons of 
the Wife, the Concubine, or the Servant 
Maid. 

When a Man is deſirous to raiſe Iſſue rather 
by a Concubine who hath engag'd her ſelf to 
be true to his Bed, than by a Proper Wife, 
for the benefit of his Children by a former 
Marriage, the Sons of the Concubine , ſhall, 
even without (2) any expreſs Will of the 
Father, be poltpon'd; and upon receiving 
moderate Portions, ſhall leave the main Inheri- 
tance to the others. Yet in Caſe a Man hath 
therefore taken a Concubine, that he might 
avoid the Pride or the Expences of a Wife, or 
will not admit her to his Name and Honour, or 


for ſome other Political Reaſons, or on account 
of ſome Covenant or Obligation which he lies 
under; then the Publick Ordinances of the 
Common-wealth are to determine, whether 
ſuch Children ſhall be admitted to an equality 
with others born in Lawful Wedlock; or 
whether, upon failure of theſe, they ſhall ex- 
clude the next of Kin. For if the Man were 
abſolutely free from the Reſtraint of Poſitive 
Laws, I fee nothing that could be offer'd in 
prejudice of the Concubinary Iſſlue, in this 
Cale; ſince the Cohabiting of their Father and 
Mother amounted in Natural Conſideration, 
to a True Marriage: Eſpecially it the Father 
in the Buſineſs of their Education, and in his 
Actions and Expreſſions of Affection towards 
them, hath never made any diſtinction. Hence 
I ſhould be of Opinion, that Jacob's Sons born 
of his Handmaids, {ſhould have ſucceeded to 
equal Shares with the reſt, even upon ſuppo- 
ſition that their Father had made no ſuch ex- 
preſs Diſpoſal; becauſe we do not find that he 


ever treated them in a different manner. But 


ſtill, if the Father ſhall particularly declare, 
That he refuſeth to enter into ſolemn Marri- 
age, for this Reaſon, 7 hat what be hath may 
deſcend to the neare t of his Collateral Kindred, 
(as ſome Political Conſiderations may now and 
then move a Man to do,) then even the Con- 
cubinary Children in the faireſt Cafe ſhall be 
allow'd to claim no more out of the Eſtate, 
than a bare Maintenance, or whatever the 
Will of their Father, or the Laws of the Land 
aſſign them more (d). 

As the bare Law of Nature knows no diffe- 
rence of Rank and Degree, ſo according to that 
tis the ſame Thing whether a Man have Iſſue 
by a Wife of a more Illuſtrious, or of a more 
Obſcure Condition, provided ſhe is honeſtly be- 
troth'd to him. If therefore in any Place the 
Children of a leſs Noble Mother are allow'd 
leſs Priviledge and Favour, this is wholly ow- 
ing to Poſitive Conſtitutions. Which likewiſe 
as they may upon account of ſome Reaſons of 
State poſtpone the Concubinary to the Legiti- 
mate Race, and not admit them with the 
Aſcending Line upon failure of the Deſcending . 
So they can ſcarce in Equity, utterly exclude 
them, if there was no Original Fault in the 
Act of Generation. But then theſe are by all 
means to be diſtinguiſh'd from Children be- 
gotten in a way Naturally Sinful, as in Adul- 
tery or Inceſt: Who how clear ſoever they 
may be of any ſhare in their Parents Guilt (e), 
yet ſhall on account of it be obliged to reſt 


(a) Nuintilian's Obſervation (Declam. 5. p. 65, 66. Edit. Lugd. Bat.) is not unworthy our Remark. We have 
che ſame Natural Affaction towards all our Children, without any difference or degree; yet, taking any one of them by them 
ſelves, we commonly find ſome peculiar Reaſon for our fondneſs, and without breaking the equality t heir Ender m ut to ts, 
there is ſomewhat again which by a tacit Inſtinf# of the Mind engageth us to ſet our Love deeply upon each in particular, as if 
he were the only Ob jet of it. One is recommended by his precedency in Birth; another by the Innocence of Infancy; a third 
by a Sweet Aſpeft, and a Face that invites @ Kiſs: Some are eſpecially valued for their Honeſt Gravity, au Seve re Plainneſs 
of Temper : In ſome we love their very Misfortunes and Calamities, and embrace with a peculiar pity 7 Naim 4 Limb, or 4 
Weak and Diſtemper'd Body. But ſtill the General Equality hclds god; whilſt whatever any of chew fem to wont to render 
him amiable in one reſped, is made up to him by ſome ot her advantage above the ret. a 3 

(b) Vid. lib. 5. t. 27.1. 6 & 7. C. de Natural. lib. (c) In Avibw. (1) See Dr. Potter s Antiquities of Greece, 


B. IV. c. 15, (2) In all the Editions of the Original 'tis quite co 


(d) Add cler ad Gror. d. I Sect. 8 


ary, the Word Sine being onucted, 


(e] Vid. Gratian c. 3. Cc. Diſtinct. 56. 


ſatisfy'd 
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fatisfy'd with Maintenance only, and ſhall not 
be admitted with the other Children, who 
were begotten on the hope and proſpect of in- 
heriting their Father's Poſleſſions. But the 
Parties could entertain no ſuch hope of raiſing 
Heirs, when they concurr'd in theſe Impurities ; 
ſince they wiſh that their Sin may perpetually 
lay conceal'd rather than be the means of pro- 
ducing thoſe who ſhould, as it were, bear 
Publick Teſtimony to the Shame and the 
Wickedneſs of their Parents. 

X Crotius (a) farther remarks, that there 
are Two more Conditions ſtill required in the 
Succeſlion to /nteitates, That the Children ap- 
pear to bave been really begotten by him whoſe 
Eſtate they claim, that there be no Tokens 
extant of a contrary Mill. For no Man ſhews 
a Fatherly Affection for Children begotten by 
others; and a Preſum'd Will mult always give 
place, when contradicted by an Expreſs Decla- 
ration and Diſpoſal. As to the firſt of theſe Con- 
ditions; That ſuch a Perſon was the Father of 
another, cannot always be either demonſtrated 
by indubitable Arguments, or ſo clearly made 
out by Teſtimony , as in the Motner's Caſe; 
eſpecially, where Women live under no other 
Guard or Reſtraint befides their own Modeſty 
and Conſcience : The main Proof therefore 
in this Point is, the certainty of Marriage; 
by which Union the Wife both engageth her 
Faith, to be true to her Husband's Bed, and 
likewiſe is plac'd as it were under his Inſpecti- 
on, he at the ſame time receiving a Power 
over her Body. Now all Perſons are preſum'd 
both to obſerve the Faith they have engag d, 
and to exerciſe the Power they have recetv'd, 
unleſs there be direct and manifeſt Evidence 
of the contrary. So that ws one ſeems to 

be, as it were, in poſſeſſion of this Righ, that 
he ſhall be deem'd the Son of him who appears 
to be join d in Marriage with his Mother (5). 
And no Man, unleſs he is out of his Waits, 
will diſturb himſelf in this Poſſeffron, and ac- 
cuſe his Mother of Adultery, for the ſake of 
finding a new Sire (c). If others attempt to 
bring this Matter into diſpute, it ſhall be in- 
cumbent on them to prove their Charge : As, 
for Inſtance, That the Pretended Father at the 
time of the Conception was diſabled by Sickneſs, 
or was abſent in a diflant Country (d). 

XI. As to the Second Condition, it is judg'd 
another Exception againſt a Son's ſucceeding to 
an Inteſtate Father, if it appear that his Fa- 
ther hath expreſly deſired and declared the 
contrary : As, ſuppoſe, if he hath either aban- 


—_— 


don d (as was uſual amongſt the Ancient Cree 
or diſ inherited him, as 'twas a Cuſtom among 
the Romans (1). 

We have before intimated, that very grear 
and weighty Cauſes are requir'd to jultify 
either of theſe Proceedings (e). Crotius adds, 
That Suftenance is Hill to be allow'd to the 
Abanabn d or Diſ-inherited Son, unleſs his Crime 
deſeru'd Death. Though I can hardly fee how 
it is poſſible that a Son during thoſe Years of 
Minority in which his Father Naturally ows 
him Suſtenance, can be guilty of ſuch an Of- 
fence, as ſhall deſerve either Capital Puniſh- 
ment or Diſ-Heriſon. 

XII. On the Propoſition which we before 
advanced, T bat Parents are oblig'd to afford 
Suftenance to their Children, not only of the firſt, 
but of farther Degrees, in caſe their Proper 
Parents who ought to perform this Office are ex- 
tine t, is chiefly founded the Zyuity of that 
Right term'd, The Right of Repreſentation ; by 
virtue of which, (JF) Children are ſuppos d to 
fill the Place of their Deceas d Father, ſo as to 
be allow d the ſame ſhare in the Family Inhert- 
tance, as their Father, were he now living, 
would receive; and conſequently to ſucceed on 
the level (2) with thoſe who ſtand in their 
Father's Degree. And it would indeed be a 
lamentable Misfortune, if beſides the untimely 
loſs of their Father, they ſhould farther be de- 

rived of thoſe Poſſeſſions, which either the 
ule of the Law, or the Deſign of their Pro- 
genitors had given their Parents juſt hopes of 
enjoying (g). But if in any Place the Civil Con- 


fiitutions will not admit of this Repreſentative 


Right, the Children who have been ſo unhappi- 

ly bereav'd of their Father and of their Hopes, 

muſt endeayour to bear the Calamity as an 

2 which Providence hath laid upon 
em. 

XIII. Upon failure of Iſſue in the firſt, and 
the other deſcending Degrees, (3) Reaſon 
ſuggeſted that IJnberitance ought to turn back 
into the Line of Aſcendants; as well in con- 
ſideration that, for the molt part, either the 
Poſieſfions themſelves, or at leaſt, the firſt Seeds 
and Principles of them which the Children 
afterwards 1ncreas'd, proceed from the Parents, 
as becauſe their Extraordinary Benefits give 
them an eſpecial Title to this Reward : Who 
ſince they would much rather have deſired , 
That their Children ſhould inherit their Fortunes, 
yet when they ſurvived them, contrary to the 
ordinary courle of Nature, twas but equitable 
they ſhould receive, however, this Melancholy 


2) Dic. loc. Se& 8. (b) Lib. 2. t. 4 leg. 5. D. de in jus vocando. (c) Tacig. Hiſt. 4. 55. Julius Sabinus, with 
9 Vanity, was 88 exalted by fa Hh to himſelf the Glory of a Falſe Original; Pretending that his Great- 
Grandmother had been very nearly acquainted with Julius Cæſar in hi; Gallick Expedition. 

Jupiter aut falſus pater eſt, aut crimine verus. 
Joe's a Falſe Father, or in Sin a True. OY 
(d) In Xenophon (Hiſt. Grec. 1.3 p.289. Ed. H. Steph.) Ageſilaus endeavours to prove Leorychidas Illegitimate upon 


theſe Reaſons - That his Father had ſome time diſown'd him; that he exceed 


his Father in Comlineſs of Body; 


that he was born Ten Months after the parting of his Father and Mother; that his Father Agi had expelled his 


Mother from the Royal Bed. (1) See Bacler upon Gro. in the place above cited, Set. 7. (e 


Autenor (in Dittys 


Cretenſ. 1. 3. c. 26.) reſolv d to baniſh his Son Glaucas from his Family, for making one of Paris's Company, at the 
ſtealing of Helen. (f) Vid. Lib. 1. t. 6. 1. 7. D. de his qui ſui vel alien. jur. ſunt. J. 2. . 7. D. de excu/. tutor. (2) See 


Mr. Barheyrac's 24 Note on this Se. 
ibique Ziegler, 


( g Add. Bacler ad Grot. d. 1. $cR, 6. 
XR x2 


(3) Vid. Gros, L. 2. c. 7. . 5. 


Com- 
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Comfort, of ſucceeding to what the Children 
polſeſs d. 7 a Condition (as Pliny (a) ob- 
ſerves) 8 unhappy, for a Father 7o be 
the ſole Heir of his own Son. | 

Philo the Few, (b]) reporting, That «:Meſes 
e{tabliſh'd this Order of /nherztance, That the 
Sons ſhould fland fir N, the Daughters next, then 
the Brothers, and in the fourth place the Uncles 
by the Father's /ide ; uleth this as an Argument 
to prove, that Fathers likewiſe may inherit 
what their Sons leave behind; For '7would be 
ſenſeleſs ( ſays he) to imagine, that the Uncle 
ſhould be allow'd to ſucteed his Brother's Son, as 
a near Kinſinan to the Father, and yet the Father 
himſelf be abridg d of that Privilege. But in- 
aſmuch as the Law of Nature appoints, that 
Chilaren ſhould be Heirs to their Parents, and 
not Parents to their Children, Moſes paſi'd this 
Caſe over in ſilence, as Ominous and Unlucty , 
and contrary to all Pious Wiſhes and Deſires : 
Leſt the Father and Mother ſhould ſeem to be 
Gamers by the Immature Death of therr Children, 
why ought to be afflifted with moſt inexpreſſuble 
Grief. Tet by allowing the Right of [nhberitance 
Zo the Uncles, he obliquely admits the Claim of 
the Parents, both for the preſervation of Decency 
and Order, and for the continuing the Eſtate in 
the ſame Family. 

Some Parents too have the Additional Title 
of an Infirm and Indigent Old Age; under 
which Sad Condition their Children were, 
otherwiſe, oblig'd to maintain them : As one 
of the Altie Laws Expreſly enjoin'd (c). Vet in 
caſe a Father hath without Reaſon grievouſly 
hated and 1njur'd his Son, without any ſubſe- 
quent Reconciliation, the Son may juſtly ex- 
clude him from the Right of Inheritance (1). 
It's the ſame with him who expos'd his Son 
when an Infant, utterly neglecting his Sup- 
port: For here no doubt the Claim of the 
Foſter-Father who hath undertaken the Care 
and Burthen of the Childs Education, ought 
firſt to be admitted. Nay farther, it ſeems 
reaſonable , That an Adoptive Father ſhould, 
in this Point, be prefer'd to a Natural Parent; 
that he may recover what he hath expended 
on bringing up another's Child. We are 
likewiſe to obſerve, That the Lawyers do 
not admit of Repreſentation in the Aſcending 
Line as they do in the Deſcending. That is, 
If a Man die without Iſſue, leaving a Father, 
and a Grand- Father by his Mother's fide, the 
latter of theſe ſhall not be allow'd to make 
Claim in the room of his Daughter. A Rule 
which ſeems to be grounded on this Conſider- 


— 


ſame common Stock, and improv'd 


ation, That naturally the Hopes of Succellion 
do not aſcend, butdeſcend: Wherefore, the Son 
had indeed Hopes of ſucceeding his Father, 
and might tranſmit the ſame Hopes to his own 
Iſſue; but the Mother had never any Hope or 
Deſire of inheriting after her Children; and ſo 
could not, contrary to the Order of Nature, 
convey back any ſuch Hope to her own Pa. 
rents: And e 17 om the nearer Clai- 
mant (2) here excludes very Juſtly the more 
remote. 

XIV. When the 2 and the Aſcend- 
ing Lines both fail, the Succeſlion to Juteſtatos 
de volves on the Collateral Kindred. As to the 
order in which they are to be admitted, where 
the Civil Starntes do not expreſly ſettle it, tis 
to be determin d by Natural Cunjecture which 
always favours that Perſon, whom we n pre- 
ſume to have ſtood faireſt in the Aﬀection of 
the deceas d: Vet fo, as that we meaſure this 
Affection more by the common Inclination of 
wiſe and ſober Men, and according as it tends 
to the Prevention of Quarrels, than by the 
moroſe Humour of ſome ſew particular Per- 
ſons, Now according to the Judgment of wiſe 
Men, Natural Reaſon 1n this Caſe E an 
eſpecial Regard to Near neſs of Blood, yet fo 
as at the ſame time to conſider from what 
Source the reſpective Poſſeſſions ſeem d to flow 
to the deceas d, or who formerly parted with 
any Thing, or ſuffer'd any Loſs upon account 
of hig coming into the World. Thus Ariſtotles 
firſt Rule (d) is, The Aﬀedtion between Parents 
and Children ; and his next, The Love between 
Brethren, ariſmg from their Relation to the 


of Tears and Education. After theſe follow 
Brother's Children, and other Relations join'd 
to us by Virtue of that Fraternal Union. And 
then (all theſe being firſt conſider d, whom 
Nature, as it were, neceſſitates us to love and 
eſteem; }) in the laſt place thoſe are admitted, 
whom either paſt Kindneſſes or Agreeableneſs 
of Temper and Manners, or peculiar Likeneſs 
of Inclinations, or known Fidelity, recom- 
mends and endears. Tully placeth (e) the 
Degrees of Kindred in the Order following : 
The fir ñ Society is in Wedbctk; the next in 
Children ; it comes then to a Family, and 4 
Community of all T hings. The Relation of Bro- 
thers come next ; and after that, of Brothers and 
Sers Children ; who when they are too many 
for one Houſe, are tranſplanted into others, as 
into Colonies. And then follow Matches and 
and Alliances, with [ucreaſe of Kindred, con- 


( a ) Panegyr. c. 38. Vid. L. 5. t. 2.1. 15. D. de inoffic. teſtam. Lib. 29. t. 4. D. f quis om: i cauſs &c. Leg. 26. 
C. Lib. 3. t. 28. De inoffic. teſtam. & t. 25. de Inflitut. &c. Leg 9. & L. ed, ad IL —— & Lib.3. t. 3. de 
SCto Tertul. (b) De Vir. Moſs, I. 3. p. 533. Edit. Genev. (c) Iſæus Orat. 7. The Law commands ui #9 maint am gur 
Parents, under which Name are comprehended not only our Father and Mother, but our Grandfather. For theſe are the firit of 
our Kindred, and from theſe deſcend the Goods and Fortunes which their Poſterity enjoy. Theſe therefore we are neceſſarily 
bound to ſupport, even though they ſhould haue nothing to leave us. Add. Grot. d. J. ſe&. 5. & Ziegler ad d. J. 


(1) See the 15th of 7uſtinian's Novels, Chap. 4. 


(2) Novel 118. c. 2. (d) Nicom, 8. c. 14. 


(e) Off. r. c. 16. Of the Relation between Brothers, See Plutarch de fratern. amor, & Xenophon I. 8. Cyrop. in Cyruss 
| laſt Speech; & 1. 2. Socrat. memorab, Add. Becler. ad Grot. dif. loc. f 9, 10, 11, Towards illuſtrating the Obligation 

between thoſe of the ſame Blood, it may not be improper to mention the Law receiv d in the Kingdom of Tonquin, 
by which all Quarrels ariſing amongſt Perſons thus allied, are referr'd to the Deciſion of their Common Kindred, 
ind not brought into the Ordinary Courts of Juſtice ; as we are told by Alexander de Rhodes, Ii ner. I. 2. C. 7. 


ſequent 


by the likeneſs 
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ſequent upon them. Now the Relation of Blood 
and the Kinaneſs that ariſeth from it, neceſſarily 
endears Men to one another. 

XV. But the high Encomiums given to 
Friendſhip in Authors, may raiſe a Doubt, 
Whether Friends are not ſometimes to be 

referr'd to Relations? Of all Societies, ſays 
Tully (a), none bath more of Excellency, or of 
Strength, than when Good Men, alike in Man- 
ners, are united by a Familiar Atquaintance. 


So Homer (b), 
A hearty Friend deſerves a Brother's Love. 


And Euripides (c), 
— A Stranger to our Line, 
If once in Mind and Manners firmly tied, 
Iz worth a Thouſand Kinſmen. 


And indeed it frequently happens, that we 
take more Satisfaction in the Company and 
Converſation of an indifferent Perſon, than 
of one related to us in Blood, and intruſt 
many Things with the Secrecy and Fidelity 
of the former which we conceal from the 
latter. In fine, We addreſs our ſelves more 
readily to ſerve the Friend, than the Rela- 
tion; becauſe he, on the other ſide, is the 
more ready of the Two to aſſiſt us in any 
Difficulty. | 

But it cannot hence be concluded, That by 
virtue of a general Cuſtom, coming up almoſt 
to the force of Law, a Friend is to take place 
of Relations, though the deceaſed Party ſhould 
chance to have expreſſed more Tokens of 
Affection towards him, than towards them. 
For in the Buſineſs of tranſmitting an Inhe- 
ritance, we are not guided only by Kindneſs 
and Good-will, but we confider farther, on 
hom tis moſt proper and convenient that 
our Fortunes ſhould deſcend. And ſince Men 
are carried on by a general Propenſion, to wiſh 
the Family in as good a Condition as poſſible, 
from which they derive their Original, there- 
fore 'tis commonly molt convenient that our 
Goods ſhould continue in our own Line. Be- 
ſides, tis no neceſſary Conſequence to ſay, I 
was highly delighted with this Perſon's Fami- 
liarity and Converſe ; therefore 'twas my In- 
clination likewiſe to transfer my Poſſe/frons 
upon him. For this Friendſhip between Perſons 
not allied in Race, generally extends no far- 
ther than to a mutual Signification of Good- 
will, a Communication of Deſigns, and the 
ordinary Services and Offices of Life. But 
before I can be conceiv'd, to have join'd 
Houſes, as it were, with a Stranger, by con- 
veying to him my Eſtate, twill be neceſſary 
to produce an Expreſs and Legal Will to this 
purpoſe. Thus, although according to the 
Ancient Manners of the Romans, in the order 


of common Duties, After Parents and Children, 


— 


the fir Place was given to Pupils or Wards ; 
the ſecond to Clients or Dependents ; the third 
to Gueſts ; and the laFt to the Kindred by Hu 
and Marriage, according to the Degree of Near- 
neſs in which they ſtood (d) yet in tranimitting 
Peſbeſſions this Method of proceeding was not iu 
the leaſt regarded. Farther, if Friends in the 
Caſe of /ntefates, were at any time to have 
the Advantage of Kinſmen, this would open 
a wide Field for Quarrels and Contentions, as 
well amongſt the Friends themſelves, if they 
happen'd to be more than one, as between 
them and the Relations. For to take more 
pleaſure in a Man's Company, or to commu- 
nicate Affairs more freely with him, is not 
preſently to be look'd on as an Infallible 
Token, that he ſtands higheſt in our Affection. 
Many times, a Jocoſe or Eaſy Temper, Equa- 
lity of Years, or Sagacity of Judgment, render 
the Acquaintance of a Friend more pleaſant or 
more profitable to us, than that of a Relation, 
who poſſibly may want the ſame Advanrages, 
Yet when we are about to diſpoſe of our Goods, 
we are ſeldom ſway'd by this Conſideration, 


to favour the former more than the latter, 


Heſiod 's Advice will here be good, 


Let not thy Friend thy Brother's Rights In 
Trace (e) (1). 


Laſtly, The Degrees of Kindred are eaſily 
diſtinguiſh'd and reckon'd up; but who will 
undertake to ſettle the Degrees of Friendſhip 
in ſo exact an order, as to leave no room for 
Cavil and Diſpute ? 

XVI. But {till 'tis urg'd with better Pre- 
tence, That thoſe Friends at leaſt are to be 
preferr'd to Relations in the Caſe of Suc- 
ceſſion to Eſtates, by whoſe Bounty, Counſel, 
or Aſſiſtance the reſpective Eſtate was m_— 
it being but Equitable, that the Goods ſhould 
return to the place, whence they Originally 
flow'd. Yet here likewiſe, there will be moſt 
plentiful Matter for Contentions; the cutting 
off of which ought to be made the chief Aim 
and Deſign of all Laws. For a Friend putting 
in his Claim with ſuch a Plea, might be well 
anſwer'd to this Purpoſe : That either what 


he takes for Merit was not the conferring, bur 


the returning a Kindneſs ; or, That if he was 
the firſt Benefactor, he hath ſince receiv d a 
ſufficient Requital : or, That he gave without 
any hope or proſpect of Return; and deſired, 
That his Bounty ſhould reach not to the Per- 
ſon only, but to the Family of his Friend: 
or, That what he did was undertaken upon the 
Principle of Glory, or of preſent Advantage: 
That, in caſe we had not found his Aſſiſtance, 
we did not want Opportunity of being reliev'd 
in our Diſtreſs by other Means: That it 
cannot certainly be determin'd how much his 
Aid contributed to our acquiring thoſe Goods 


ö | : * 8 loco. (b) Oajſ. . 21 
8. I. 3. e. 11. Op, & Dier. 1. 2. v. : 
* Ad c. 13, le) Op er v. 707 


( c ) OreF. v. 806, 90% Add. Yal. Max. l. 4. c. 7. princip. 


(i] See a Treatiſe of Friendſhip writ by M. de Sacy, 
| % hich 
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which he demands to inherit: And then a- 
gain, That he who hath been only uſeful to us 
in getting a Thing, cannot preſently require, 
That we [hould admit him to hold the 7 
in common with us. Farther, That the go 
Offices of Friends would be turn'd into a Mer- 
cenary Service, or rather into perfect Ulury, 
if they were to be advanc'd to the Eſtate of 
[nteRates, before the Relations of the de- 
ceas d: For then a Kindneſs to another could 
not be ſuppos'd to be conferr'd with any other 
Deſign, than that the Receiver ſhould only 
for a little time, be the Steward and Keeper 
of what was beſtow d, or ſhould reſtore it with 
large Increaſe at his Death. Therefore, when 
there is no expreſs Diſpoſal extant in favour 
ol the Friend, the Rzzht of the Kinſmen ſhall 
obtain; Yet ſo as that together with the Goods 
of the deceaſed, they ſhall likewiſe take upon 
themſelves his Obligation towards this great 
Bene factor; and ſhall endeavour, as far as in 
them lies, to repay it in a molt grateful man- 
ner, acknowledging by whoſe Aſſiſtance they 
arrive at ſo ample an Inheritance. Nor is it 
reaſonable for any Man obſtinately to urge a- 
gainſt this Judgment, that Saying of Arlotle 
(a), He ought rather to requite a Benefadtor, 
than to oblige a Friend, if both cannot be done 
rogether Or that of Cicero (b); There zs no 
Duty more neceſ{ary, than that of repaying Rind- 
neſies. And again; There being two Kinds of 
Liberality, one of beſtowing, the other of return- 
ing a Benefit ; whether or wo we will beſtow, de- 
pe uds on our gun Choice; but not to return the 
Favours of a Good Man, is abſolutely unlawful, 
provided 1t may be done without myjuring 
ather Perſon (c). Becauſe indeed, the Buſi- 
neſs of Succeſſions to Jute Hates, by no means 
can be, or ought to be exactly ſquar'd in all 
reſpects according to the Rules obſerv'd in 
conferring and in returning Benefits. For 
the latter are guided by the Virtues of Huma- 
nity and Bounty, and, properly ſpeaking, are 
vouchſafed to thoſe only, who had no ground 
to expect them from us, but what is owing to 
the Suggeſtions of theſe Virtues in our Mind. 
Whereas the former are built on other Foun- 
dations, on the Obligation we lie under of 
making Proviſion for ſome particular Perſons, 
on Nearneſs of Blood, and on that Propenſion 
to advance, improve, and preſerve our own 
Family, enjoin'd by the Dictate of Nature (4). 
And 1n this Aﬀair, that which ought to be 
our principal Caſe, is, That we eſtabliſh ſo 
clear a Method as ſhall be expos'd, as little as 
poſlible, to Controverſy and Doubt. Now, 


there can be no ſuch Way or Method more 
ready than this, That in Default of an expreſs 
Diſpoſal by Will, the Inheritance ſhall paſs 
down according to the different degrees in 
which the Relations of the deceaſed ſtood 
nearer to him one than the other. 

Hence Authors have remark'd, That Suc- 
ceſſions to Juteſtates proceed in a contrary 
Courſe to the Rule of common Kindneſs; it 
being in the former the more neceſſary Duty 
to give, in the latter to repay . As, in the Cate 
before us, our Children have the Preference 
of our Parents, to whom we are much more 
indebted and engaged (e). Yet in what hath 
been here offer'd, we would not be underſtood 
to inſinuate, as if the Duty of Gratitude were 
to be allow'd no place in the laſt Diſpoſal of 
our Fortunes; but only, that twould be in- 
convenient to go about to ſettle a General 


Method for the Eſtates of /uteftates to be 


guided by, taken barely from the preſum'd 
Will of the Party deceaſed, touching the Ex- 
erciſe of this Vertue. 

XVII. From what hath been laid down, 
it appears, that of all the Collateral Line the 
Brothers ſtand neareſt to the Inheritance; as 
well on the account of the moſt ſweet and 
hearty Affection by which they commonly are 
engag d to us, as becauſe they on the ſcore of 
raiſing their Brother's Fortunes, receiv'd 
ſmaller Portions out of their Father's Eſtate 
(7) (1). With whom the Siſlers are likewiſe 
to be admitted, at leaſt to thoſe Goods which 
were either Brought by the Mother, or lately 
acquir'd; but they have not the ſame Title to 
the Father's Poſſeſſions, which are uſually de- 
_ to preſerve the Splendor of the Family; 
whereas Women, for the moſt part, marry out 
of their own Line. Brothers by the Father's 
fide, in the Paternal Inheritance exclude thoſe 
by the Mother's fide ; as again, in the Fortunes 
left by the Mother, the latter have the Prefe- 
rence of the former. In Goods newly gotten 
lince the time my Father married the Mother of 
my Halt-Brother, tis convenient that I ſhould 
carry off the largeſt Share; ſince toward the 
acquiring theſe Goods the Man uſually contri- 
butes more than the Woman. Upon Default of 
Brothers, the Brother's Sons ſhall come in; 
tho? it ſhould ſeem that theſe ought at the ſame 
time to let in the Great-Uncles, becauſe they 
too had ſmaller Fortunes, on account of d1- 
viding the Eſtate with the Father of the de- 
ceaſed. The ſame is to be ſaid of Siſter's Sons, 
and their Great-Uncles by the Mother, with 
regard to the Mother's Goods. And this Order 


(a) Nicom. I. 9. c. 2. (b) Of: I. x. c. 16. 


——_—_— 


(c) Or that of Phocion, (in Plutarch's Apothegms) who 


being ſeveral times called upon to give ſomewhat towards the Expence of a Sacrifice, whilſt all the reſt contri- 
buted that were about him, anſwer'd, It would be # Shame to give You before I pay this Honeft Man: pointing to a 
Creditor of his that ſtood by. Add. lib. 39. t. 5. I. 12. D. de donation. (d) Iſæus Orat. 6. A Perſons as they approach 
4.ar to 5h1ir End, ave provident in diſpoſing of what they poſſeſs, leſt they ſbould bring their Family to Ruin and Deſolation. 

(e) 1.4cian Abdicat. Tis the Ordinance and Appointment of Nature, that the Afection of Parents towards their 
Aren jhould exceed that of Children towards their Parents, Comp. Becler. ad Grot. d. I. (f) Auintil. Declam. 321 
pag 5oy. init. Edit. Lugd. Bat. What Friendſhip can be ſo happy as that which imitates Brotherly Affection? Certainly, 
1-14 we won't complement thoſe whom we take for our Friends, Flattery it ſelf cannot invent a higher Endearment than the 


unt of Brathors, ( 1 ) Vid. Xenophon, ubi ſupr. & Val. Max. I. g. c. 5. init. & Stobæum Serm. 82. 


and 
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and Method ſhall be continued down in all 
other Inſtances ; but ſtill with this Proviſo, 
That where the Paternal Line fails, there the 
Mother's Kindred ſhall be admitted to the Fa- 
ther's Eſtate, and ſo the Kinſmen by the Fa- 
ther, to the Mother's Goods, upon Failure of 
her own Line. 

XVIII. But we ought well to obſerve, That 
the Rules which we have propos'd for the de- 
termining this Matter are ſtiled Natural, not 
becauſe they are ſo exactly preſcrib'd by any 
Precept of the Law of MNatare, as that they 
cannot be alter'd, but becauſe they are in the 
higheſt Manner agreeable to the Law of Ma. 
jure, and ſeem to be the moſt ready Means of 
cutting off all Diſpute, in Caſes where either 
the expreſs Will of the deceaſed, or the Na- 
tional Laws are ſilent. Yet indeed in the 
whole Subject and Compaſs of the Civil Ordi- 
nances, there is ſcarce any thing about which 
they are found more careful and ſolicitous 
than about the Diſpoſal of Inheritances, not 
only for the Prevention of Quarrels amongſt 
Relations, but likewiſe becauſe tis the In- 
tereſt of the Publick, to have this Buſineſs 
ſettled and moderated according to the Ends 
and Reaſons of particular Governments. Hence 
in ſome places, the power of making Wills is 
leſt very free and wide; in others it is more 
or leſs abridg'd and reſtrain d. Amongſt the 
Romans twas one of the Laws of the Twelve 
Tables (1), That whatever a Maſter of a Family, 
ſettled or bequeath'd with regard to his Family, 
or to his Fortunes, ſhould ſo ſtand. Which 
was borrow'd from the Attic Syſtem of Law 
compoſed by S For thus P/atarch (a) re- 
ports, That the Ordinances of bit, by which 
he gave free Subjefts the liberty of making Wills, 
which they never enjoy d before, was moſi gree- 
dily embrac'd, and was efteem'd moi? juſi and 
igt. Now the Reaſon which moved Solon 
to the paſſing this Act, was not that he in- 
tended to detraud the Neareſt Relations of 
| their Aigbt of Kindred, but that by ſetting 
before Men's Eyes this common Advantage, 
he might engage them all to contend with each 
other 1n good Offices, and that Relations might 
keep the greater Affection and the ſtricter Ties 
amongſt themſelves, conſidering that they muſt 
exceed Strangers in Kindneſs and Good-will, 
if they deſired to be admitted before them to 
the Wealth of the Family (5). Beſides, it 
ſeems more ſuitable to Liberty, and to the 
full extent of Properties, That »o one ſhould 
be forced 10 leave bis Goods, but to thoſe only 
whom he loved more than others. To which we 
may add, That we often concerve more probable 
Flopes that a Stranger to our Blood may better 


— 


employ our Poſſeſſions in the Service and Aſſiſtance 
of Virtue, than ſome near Kinſman, whom the 
Expettation of a Rich Inheritance frequently ſe- 
duceth to Luxury and 7dleneſs (e). And laſtly, 
That 'tis ſome Comfort, under the Neceſſity of 
a Mortal Conaition, if a Man may conſię u over 
what he hath got by his own Labour, to thoſe 
whom he looks upon as his deare H Friends (d). 
This Exception only there was in So/on's Law; 
That * ſhould not be permitted to make Wills 
who had Legitimate eMale-Children living, to 
whom the Paternal [nheritance was beyond all 
Controverſy due. It cannot be denied, but that 
under this ample Power of diſpoſing of Goods 
by Teſtament, there crept in, as well at Athens 
as at Rome, a prodigious Spawn of Cheats, 
like a Peſtilential Infection; ſuch as Para- 
fitical Flattery and Inveigling, eſpecially of 
Old and Childiſh Perſons, Circumventions, 
Forgery of Writings, and the like. 

Bodmus (e) chiefly objects againſt theſe 
Teſtamentary Conſtitutions of S, That hey 
allowed Men to bequeath by Will Real as well 
as Perſonal Eſtates. By which means, as he 
obſerves, whilſt many of thoſe Eſtates might 
happen to fall on one Perſon, there aroſe a vaſt 
Inequality of Wealth between the Subjects, 
whence the Poor grew envious towards the 
Rich; the Rich proud and infolent towards 
the Poor ; Miſchiefs that have a peculiar 
Tendency to the diſturbing and ſubverting 
of Government: Eſpecially ſince the Proverb 
is often made good, That the more a Man 
hath, the more he ſhall have. But Bodinus ob- 
ſerves, That ig the [nteref of States, where 
the Supreme: Power is hdg'd in the People, to 
take care that ſome few Perſons do not exceed 
the reſt by too vat a Diſproportion. Which 
likewiſe was the Reaſon of that Zew:ſh Law (2), 
forbidding the perpetual Alienation of Land ; 
and of that other, by which Women who had 
receivd Land in Inheritance, were enjoin d 
to Marry into their own Tribe, leaſt other- 
wiſe the Land ſhould paſs from one Tribe to 
another (/). 

Ariſtotle (g) amongſt his Rules for preſerving 
a Democratical Government, gives this as one, 
That 7nheritances ſhould deſcend not by Te ffa- 
ment, but by Kinared, becauſe thus the Fortunes 
of Men will be kept more upon a Level, What 
Miſchiefs were introduced into the Hartan 
Commonwealth by that Liberty of Teſtaments 
which Epitades Ephorns ſet up in oppoliti- 
on to Lycurgus's Laws, may be read at large 
in Plutarch's Life of is (h). Amongſt other 
Nations, Men were allow'd no Liberty in this 
Foint; or if they had any fuch Privilege, it 
was very much abridg'd and reſtrain'd. 


—_— 


(1) See the Law cited upon this Account in B.1. c. 6. f. 6. (a) In Solon, p. go. (b) Demſt hen. adverſ. Leptin. 
p. 374 Edit. Genev, When Solon enafed by Law, That every Man who wanted Legitimate Iſſue, jhould appoint for 
h1s Heir, whom he pleas'd ; he did it not to rob the next in Blood or Afinity of their Right of Kinared , but that by pro- 
poſing this Common Advantage, he might engage Men to contend with each other in Good Offices, 

(c Theecrit, Idyl. 10. The Living waſte the Fortunes of the Dead. (d) Iſocrat. Eginet. (e) L. 5. c. e. D. Repub. 


( 2) Levit. XXV. 10. Upon which fee Mr. Le Clerk's Comments. 
(g) lit. lib. 5. c. 8. in Fu. Ch) Add, 4riſtor. Polit. 11 9. 


(Ff) See Numb, XXXVI. 8. 
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Of the Hebrew Laws on this Particular, cording 10 the worth and eſteem of particular 
S-/den (a) and Crotius (b) give a full account. Perſons. If it be ſaid, That theſe Men were 
Of the Ancient Germans, Tacitus (1) reports, wont, however, at their Deceaſe, to leave 
That, they bad no ſuch things as Wills or Tefla- ſome ſort of Orders and Injunctions to their 
ments, but every Man's Children were his Heirs Family, we deny that every Act of this 
and Succeſſors : and, in default of Children, kind comes up to the Nature of a Teſta. 
thoſe of the next Degree, as Brothers and Uncles ment (c). 
by both Parents. Which place of the Hiſtorian, This Method of Succeſſion, as 'tis the moſt 
why we ſhould interpret with ſome in this plain and ſimple, and moſt agreeable to the 
manner, That the Germans, who had not yet Common Inclinations of Nature, ſo hath it an 
learnt the uſe of Letters, did not make uſe of eſpecial tendency to the keeping up an equal 
Formal and Written Wills after the Roman proportion in the Wealth of the Subjects, 
Cuſtom, which Tacitus for the moſt part hath to the ſecuring a ſupply of Natives in a 
an Eye to in that Deſcription, we cannot yet juſt and proper number, and to the preſerving 
find ſufficient Reaſon. For amongſt the Roman: the Eſtates and the perpetuity of Families (4). 
themſelves Teſtaments by Word of Mouth, and It hath likewiſe been the Common Opinion, 
without Writing were alſo allow'd (2). And that this muſt prove a new Bond of Atfection 
therefore if Tacitus had delign'd to obſerve, between Relations, and engage them more 
That only Written Wills were ** with which heartily to promote each others good, whilſt 
the Germans were unacquainted; he would have they conſider'd, that they were, of neceſſity, 


expreſs d himſelf more particularly and di- 
ſtinctly. 

Beſides, That the Rights of Kindred were 
honour'd with the higheſt Reverence, and moſt 
ſacred Veneration amongſt thoſe People, ap- 
pears from what the ſame Hiſtorian afterward 
remarks. The greater number of Relations any 
Man hath, whether by Blood or by Marriage , 
the more Aeſpect is paid bim in his Old Ae. 
Nor are any Rewards allow'd to comfort Perſons 
under the Misfortune of being Childieſs. Every 
one looks on it as bis neceſſary Obligation, to un- 
dertake the Quarrels of his Father or of any 
near Ainſman, as well as their Friendſhips 
and Alliances. In many parts of Germany at 
this day, if a Man hath a Son born to him, 
tis an uſual Expreſſion to ſay, He hath got an 
Heir. 

Again, It doth not appear why a Nation, 
ſuch as the Old Germans then were, quite ig- 
norant of the ways of — up Wealth, con- 
tent with the poor accommodation of Houſhold 
Conveniencies, and ſcarcely deſiring any far- 
ther advantage from their Fields, their Cattle, 
and their Pains in Hunting, than a daily Sub- 
ſiltence; why ſuch a Nation ſhould have any 
reaſon to defire the privilege of Teſlaments. 
It being an idle and unneceſſary care, for thoſe 
who follow this way of Life, to covet to them. 
ſelves any large extent of Land. Nor is the 
making of a Will ſo neceſſary a conſequence of 
Property, but that a State or People may intro- 
duce {ome one uniform Method of Inheritance, 
without any ſuch expreſs Diſpoſal. And this 
will eſpecially hold good of that People, who 
as Tacitus informs us, 
Land to ſuch a number of People ; who after- 
wards parcel 'd it out into private ſhares, ac- 


aſhgned ſuch a Tract; of 


to ſucceed each other in their Poſſeſſions (e). 
And yet thoſe Governments ſeem to have let. 
tled the Matter with moſt Prudence, which 
left Men the priviledge of 2 by Will 
thoſe Goods only which they acquired by their 
proper Induſtry; ordaining, That whatever 
they received from their Parents or Ance lors, 


ſhould paſs down again to their neare d Relations. 


For by this Method all the Reaſons produc'd 
on both ſides of the preſent Queſtion, are moſt 
happily brought to a Temperament and Union. 

It is altogether ſtrange to the Manners and 
Cuſtoms of us Europeans, what we are told of 
the People of the Kingdom of Stam, That thoſe 
who are Men of Subſtance amongſt them, are 
commonly oblig'd to parcel out ther Wealth into 
Three Diviſions, one of which goes to the * 
another to the Pries, ( whence likewiſe 1 
Funeral Charges are 1 2 d) and the I bird only 
to the Children. And no leſs ſtrange is the 
practice of the Etbiopians on the Coaſts of 
Guinea; where the Goods of either Parents do 
not deſcend to their Chilaren, but to the near- 
eſt of their other Kindred (f). 

XIX. The Heir by Vils, and the Heir at 
Law, though they ſucceed in a different man- 
ner to their reſpective Eſtates, yet have this 
Obligation common to them both, That they 


ſhall diſcharge the Debts of the Deceas'd. And 


that not ſo much on account of any Tacit En- 
gagement which they have entred into to this 
purpoſe (g), as becauſe theſe Debts are a ne- 
— Burthen affecting the Poſſeſſions in the 
manner of a Tacit Mortgage. For, as Vinci. 
lan (h) obſerves, Such is the Nature aud cou: 
dition of an Inheritance, that the Creditors muſt 


firſt be ſatisfied before it can effefFually take place. 
And 


o much only is to be reckon'd a Man's 


(a) De Succeſſionibus ad bons Hebreorum, r. in Cap. (b) Ad Num. 27. v. 8. Se. (1) C. 2 (2) Pro- 
0 


vided the Teſtator declar'd his Will by 


(c) The Arabian Impoſtor hath likewiſe publiſh'd Laws to regulate Succeſſions, 
ter of Wives. (d) See Bacen's Hen. VII. p. 127. (e) To this Point belongs the Paſſage of Plat» 


: Inftit. B. 2. t. 10. 1. 14. 
Mouth betore 7 Wicnelles. See _ 2 under the Chap- 


(1 11.deLL.) 


roduc'd by Grotits, I. 2. c. 7. Se. 9. and explained by Becler ad dict loc. And hence Pliny in Panegyr. c. 37. n. a. 


d. Cellar. fo highly commends it 


(f Jodoc Schouten. in Deſcript. Regn. Siam. _ 


(g) On which Reaſon depends that Diſpoſal of the Old Roman Law which we meet with in B 29. t. 2 


D. de adau;r, vil omits, hered, 


0 4 0 ed, Bat. | 
Ch) Declam. 273. p. 389. Ed. Lugd. Bar Eſtate, 
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| Eſtate , as remains when All are paid their not charged with Debts above the Value of the 


own (2). Whence, likewiſe, dis moſt highly Inheritance (5). 


agreeable to Natural Equity, that the Heir be 


(a) Add. Yaler. Max. I. 7. c. 2. . 11. (b) Add. Lib. 3. t. 6. I. 5. init. D. de calumniatoribus. Lib. 11. t. 7. de Ree 


ligioſes, Cc. I. 14. . 1. Vi 
Wiſigeth. 
Eaſtern 
or Violence, to the 


Lib. 16. t. 3-Leg. 7. ſ. 1. D. depoſit. vel contra, 1, 11. Lib. 49-t. 14. D. 4 jure fſci. Leges 
L 7. t. 2. c. 19. Nor ſhould we omit what Gabriel the Sionite tells us in his Book of the 
Nations, That the Muſſulmanni when they make their laſt Will, are bound to reſtore all that they have taken by Robbery © 
Owner, from whom they receive a formal Diſcharge in Writing : And if they know not the Perſon 


nners of the 


to whom reſtitution ſhould be made, they lay out the Sum in Publick Buildings, as Hoſpitals, Moſchs, and Bagnio i, or elſe 


nent h it to the Poor, or to ſome Religions Order. 
to do theſe three thin 


In Ferdinand Pinto, Cap .21. the Chineſe Hermit adviſeth Antony de Faria, who had been guilty of Sacriledge, 
for his Soul's health ; ro reſtore what he had taken away, to beg pardon for his Offences 
* with Tears, and to diſtribute largely in Charity to the Poor. Add. Cap. 60. 


— — 


7 belongs to our preſent Deſign to enquire 
like wiſe concerning that Method of Acqui- 

ſition by which he who hath gotten Poſſeſhon 
of what was really anothers, by a juſt Title, 
and with honeſt Intentions, and hath alſo 
held it for a conſiderable time without bei 
diſturb d or oppoſed, obtains the full Propriet 
of the thing thus poſſeſs d, fo as to extingui 
all the Right and Legal Claim of the former 
Owner. This the Roman Law terms Uſucapio, 
becauſe the Thing is, as it were, talen and ac- 
quired by long Uſe or Poſſeſſion (1). 

The Word Preſcriptio in the ſenſe of the 
ſame Law imports ſtrictly, that Plea, Demur, 
or Exception by which the Perſon thus in 
Poſſeſſion invalidates the Claim of the firſt 
Proprietor. Though theſe different Names are 
frequently taken for the very ſame Notion ; 
the latter now prevails in Common Uſe, 
and is the Term by which we render the for- 
mer 


It may be worth our while to premiſe, what 
the Roman Law appointed or directed in this 
matter; becauſe we ſhall hence eaſily gather 
how far the Buſineſs depends 


Conſtitutions, and how far on the Laws of 
Nature. 


| ſeſſion continue 
La 


tention, continues his Poſſeſſion to that deter- 
minate Period which the Law expreſſeth, 
may be ſaid to have ſomewhat added to him, 
which he hitherto wanted. And again, he 
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to whom the Law thus adds any new Pro- 
perty, may be ſaid to have acquired or ob- 
tained 1t. | 

To proceed, As every Man who is other- 
wiſe capable of acquiring Dominion, is like- 
wiſe capable of preſcribing ; ſo by this Right 
of Preſcription, we may acquire Dominion over 
both forts of Things, Moveable and Immove- 
able, unleſs they are particularly excepted by 
the Laws. 

And Fir, (2) Freemen are thus excepted : 
For fince Liberty is ſo ſweet a Comfort, as 
no one can be preſum d to have neglected any 
Oppdrtunity of recovering, tis juſtly ſuppos d 
that the Party in this Caſe continued ſo long 
under Servitude, and did not put in his Claim 
to be releas'd, only out of Ignorance of his 
preſent Condition; not that by this Conti- 
nuance, he tacitly conſented to be a Slave. 
So that this long Patience under his Misfor- 
tune ought rather to make him a more worthy 
Obje& of Pity, than to be interpreted to his 
Diſadvantage. Things conſecrated or ſet apart 
for the Service of — are likewiſe ex- 
cepted; and fo too are the Goods of Minors, 
during their Non-age : For by Reaſon of their 
unexperienc'd Years, the Neglect of challeng- 
ing what is their own, cannot be fo far charg d 
upon them, as that they ought on this account 
to loſe it; and it would be too hard and ſe - 
vere if they were to ſuffer for the Careleſneſs 
of their Guardians: Further, the Law excepts 
Stolen Goods (3), Runagate Servants, and 
Things gotten by Violence, tho' ſome Third 
Perſon hath obtain d the Poſſeſſion of them 
by honeſt means. | 

Thus the Laws of the Twelve Tables or- 
dain, Re: furtiuæ æterna authoritas eſto, Let 
the Claim againf? things flolen bold good eyer- 
laftingly. For, as to the Robber himſelf, his 


of War. Of this we have treated in Chap. 6. . 14. 


this Sektion. (3) Vid. . Gel. l. 17. c. 8. 


(1) This is the moſt conſiderable ſort of Civil Acquiſition. Our Author ſpeaks of Two other ſorts in his 
Abridgment of the Duty of a Man and Citizen, B. 1. c. 12. f. 14. The Firſt is when a Sovereign or the Laws 
take from a Criminal all his Goods, at leaſt part of them, and applies them to the Publick Treafure, or to the 
Perſon Injur'd. Of this we ſhall treat more at large in B. 8. c. 3. The Second ſort is by Arms, or by the Law 


(a) In B. 41. t. 3. 1. 3. D. de Uſucap- 


In 
(2) Our Author forgers, in reckoning up the things uncapable of Preſcription, Publick Places, Goods which 2 p- 
pertain to the Publick, ſuch as the Exchequer, and the Dominion 


Yy 


# Prince, See Mr. Barbeyr#c's Second Note upon 
Crime 
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Crime hinders him from preſcribing. And 
the Third Perſon, the honeſt Poſſeſſor, is like- 
wile ſtop'd in his gt, by that Fault which 
is ſuppos d to affect and attend the Thing 
ariſing from the unjuſt Means by which it was 
before acquired : For though, properly ſpeak- 
ing, there is no Fault or Blemiſh in the Thing 
conſidered by it ſelf, yet inaſmuch as it was 
taken from the former Owner, in an Unjuſt and 
Villainous manner, it ſeem'd Equitable to enact, 
That his At ſhould not hereby ceaſe or be 
extinct; and at the ſame time to take Effectual 
Care, that no one ſhould be a Gainer by his 
Wickedneſs. For, ſince Three Years Pre- 
ſcription is ſufficient for movable Things, it 
had been eaſy for Thieves ſo to ſecure their 
Booty, by carrying it off, and putting it into 
other Hands, as that the Law ful Owner ſhould 
not be able in a ſcarch of Three Years to diſ- 
cover it. 

Be ſides, Amongſt the Reaſons on which the 
Right of Preſcription 18 founded, One 1s the 
Negligence of the Owner, in ſeeking after 
them. But now, ſince Stolen Goods are uſu- 


ally concealed with the ſtricteſt Caution and 


Cunning, this Reaſon cannot take place againſt 
the Perſons who loſt them. Yet notwithſtand- 
ing all this, ſince it was by ſome ſubſequent 
Laws (a) enacted, That all Actions after a con- 
ſtant Silence for Thirty or Forty Years, ſhould 
utterly drop, and be extinct, the Preſcriptzon 
likewiſe of ſtolen Goods, as well as other Pre- 
ſcrzptions, ſhall be valid, at Civil Law, after 
ſo long a Period, and ſhall] overthrow che 
Ctaim of the former Proprietor : Which how 
Unreaſonable ſoever it may appear to ſome, 
who look upon it as very abſurd that Injury 
and Impunity ſhould, by Length of Time, turn 
into a Foundation for Equity and gt; yet 
it deſerves Excuſe on account of the General 
Advantage ariſing from it to the Publick. 
Becaule it highly concerns the Publick Peace, 
that Suits and Quarrels ſhould at length be 
finally quaſh'd, and not ſuffer'd to run on for 
ever, and that the Propriety of Things ſhould 
not hang perpetually (1) in Uncertainty and 
under Diſpute. And becauſe within the Com- 
paſs of Thirty Years Mankind ſeem to put on 
2 new Face, 1t was thought very Inconvenient 
that the following Age ſhould be diſturb'd upon 
teryſlight Occaſion. 

Belides, When a Man had been without 
ſach a part of his Goods for Thirty Years to- 
gether, he was juſtly ſuppos'd to have fat down 
quietly under the Loſs; fo that there was no 
need of troubling ſo long a Poſſeſſion on his 
account. The ſame Reaſon will hold for that 
Preſcription which is ſometimes allow'd in Cri- 


minal Caſes (2); it ſeeming Unneceſſary to 
bring to the Bar, Offences committed al molt an 
Age ſince, the Ill Effects of which, Time it 
ſelf hath ſufficiently purg'd and effac d, fo that 
the true End of Puniſhment 1s now ſuper. 
ſeded (5). 

III. But that Preſcription may Effectually 
proceed, tis requiſite that the Party, receiving 
the Thing at the Hands of a falſe-Proprietor, 
do obtain this Poſſeſſion by a juſt Title (3), 
or upon ſuch Grounds as are eſteem'd ſufficient 
in other Caſes for the transferring and the ac- 
quiring of Property. And conſequently, that 
he act in this Matter bona fide, with fair and 
honeſt Intention; that 1s, that he be able to 
alledge a ſufficient Reaſon why he thus poſ- 
ſeſſeth it, and be perſwaded in his Mind, that 
the Property was transferrd really on him, 
and himſelf conſtituted true Owner (c). Ac- 


' cording to the Civil Law, tis enough if a Man 


had this bona fides (4), this Uprightneſs and In- 
tegrity of Thought at his firſt entring on the 
poſſeſſion, tho he . afterwards to diſco- 
ver, that the Perſon who convey'd it to him was 
not the juſt Proprietor. But the Canon Law 
requires the ſame Integrity through the whole 
Term of Years on which the Preſcription is 
built (4); ſo that if a Man comes in the mean 
time to know that the Thing was made over 
to him by one who had no Ig to diſpoſe of 
it, he begins immediately to be obliged to 
reſtore it to the lawful Owner, and from 
thence-forward detains it mala fide, foully and 
diſhoneſtly ; eſpecially in Caſe he go about to 
hide it from the Owner's Knowledge by Craft 
and Deſign. Which Judgment ſeems to ap- 
proach neareſt to the Striftneſs and Sanctity 
of the Law of Nature : Inaſmuch as upan the 
introducing of diſtinct Properties, all Men 
were ſuppoſed to enter into an Obligation, 
That they would, to the utmoft of their Power, 
let every Perſon enjoy his own again, when they 
ſhould happen to be in Poſſeſſion of it without his 
Conſent (e). But the Compilers of the Civil 
Law were contented with ſecuring the outward 


Innocence of Men's Actions; and authoriz'd 


the Poſſeſſor quietly to enjoy what he had 
honeſtly gotten ; leaving to the reſpective 
Owners the whole Care of ſeeking after their 
Goods, and of challenging them upon a timely 
Diſcovery. 

IV. Another neceſſary Condition in order 
to Preſcription 1s, T hat it be founded on con- 
flant Poſieſſuon, ſuch as hath not been inter- 
rupted either Naturally (5), as if the Thing 
hath return'd in the mean-while to the former 
Owner, or hath at any time laid abandon'd or 


(a) Yd. lib. 7. t. 39. l. 3 & 4. C. de preſcript. 30 vel 40 annoy. 
(2) Vid. Cu. lib. g. t. 22. ad Leg. Cornel. de Falk, leg. 12. 
(3) Vid. Isſtie. I. 2. t. 6. princip. 


C. 4- & t. 20. c. 4. 1 I 4. 


forſaken : Or Civilly (6), as if the Owner hath 


(i) Had. D. lib. 41. t. 3. leg. 1. 
(b) V Ant. Matth. de Crimin. ad 1. 43. D. t. rg. 
(c) Liban. Declam. 1. pag. 194. Edit. Par. i. 


A Man doth not become j uff Poſſeſſor of a Thing barely by taking it to himſelf, but by holding it innocently, Hence when 
the Lands, which were formerly King Apion s, being left ro the Roman People, every Man ſeiz'd on what part he 
liked beſt : Tacitus calls this way of proceeding, Diutins licentia C injuria, A long continued Licent iouſneſ1 and Injuſtice. 


(4) Via. C. lib. 7. t. 31. De Uſucap. transferend. &c. 
of this Book. 
retinend p. leg. 10. 


(s) Via. D. lib. 41. t. 3. De Uſurpat. & Uſuca p. leg. 5. 


(d) C. ulr. Canon, de preſcripe. (e) See Chap 13. C. 2. 
(6) c. lib 7. t 32. De acquirend. & 
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been aftually engaged at Law with the Poſſeßor 
for the Recovery of what he loft; or at leaf?, 
by ſolemn Protęſtations hath put in a Salvo to his 
Right. 

Berler and Ziegler in their Annotations on 
Grotius (a) obſerve farther on this Subject, 
That the Space of time during which the Prime 
Poſſeſſor holds the Thing of which we ſpeak, 
of him that ſuc- 
ceeds (t) in the Poſſeſſhon ; provided that both 
the former, and the latter fir t entred upon it, 
with honef# Minds, and upon a juſt Title For 
otherwiſe the Prime Polſeftor ſhall not be allow'd 
to make over his Time to the next Holder ; and 
conſequently if the former came to.the Poſleſſion 
by Diſbone fi Means, the Time he paſs d in- it 
ſoall not be computed towards the Preſeription 
of the latter, though be, for his own part, obtain'd 
the Poſieſſun fairly and july. 

And this Rule. takes place as well in a Ce- 
neral Succeſſor, an Heir, a Particular, as a 
Buyer, a Grantee, gc. But then here is the 
Difference between theſe two kinds of Suc- 
ceſſors; the laſt of them, though he cannot 


| reckon the Time of the diſhoneſt Acquirer, 


to lengthen out his own, yet in caſe he him- 
ſelf was not privy to the wrongful Dealing, 
the Fault of the ſaid Acquirer, if it cannot 
be uſed for his Advantage, ſhall not turn to 
his Prejudice; but he ſhall be allow'd to com- 

leat the Term of Preſcription in his own Per. 
ſon (2). Whereas tis otherwiſe in the Caſe 
of a General Succeſſor, or an Heir ( 3) For he 
cannot by his own Ignorance and honeſt In- 
tention , atone for the Fault of the deceaſed, 
whom he repreſents, and whole Aigbts he 
takes in full upon himſelf. 

A longer ſpace of Time is required for pre- 
ſcribing againſt one that is abſent, than one 
that is preſent (4). by | 

So again, Movable Things may paſs into 
Preſcription, ſooner than Immoyables. (5 
The Reaſon of which latter Conſtitution ſeems 
to be, That Immovables are judg'd a much 
greater Loſs than the contrary; that they are 
not ſo frequently made the Subject of Com- 
merce between Man and Man; that tis not ſo 
eaſy to acquire the Poſſeſſion of them without 
knowing whether the party that conveys them 
be the true Proprietor or the falſe; and 
conſequently that they are likely to adminiſter 
much leſs occaſion to Controverſies and Suits. 
Plato's Rules for the preſcription of Movables 
are as follow; If a Thing of this kind be uſed 
openly in the City, let it paſi mio Preſcription in 
one Tear ; if in the Country, in five Tears; If it 
be uſed privately in the City, the Preſcription ſhall 
not be compleated in leſs than three Tears. If it be 
thus held with privacy and ſecurity in the Country, 


os TT 


the Perſon that loſt it ſhall have ten Tears allow'd 
bim to put in his Claim (b). As for the Prefcrip- 
tion of Immovables, this the Conſtitution of 
Plato's Commonwealth was not acquainted with. 

V. The chief Reaſons which the Learned 
in the Roman Law allign for the firſt intro- 
ducing of Property are to this purpoſe; That 
in order to the avoiding of Confuſion , and the 
cutting off of Diſputes and Quarrels , it is of 
great conſequence to the Publick Welfare, that 
the Proprieties of Things ſhould be fixt and cer- 
tain amoneſt the Subjects. Which would be 
impoſſible, ſhould perpetual Indulgence be 
allow'd to the Negligence of former Qwners, 
and ſhould the new Poſſeſſors be left in con- 
tinual fear of loſing what they held. 

Then again, Trade and Commerce could not 
otherwiſe ſubſiſt in the World: For who 
would ever contract with another ? Who would 
ever make a Purchaſe, if he could never be 
ſecur'd 1n the quiet poſſeſſion of any Thing 
convey'd to him? Nor would it be a ſufficient 
Remedy in this Caſe, That if the Thing ſhould 
be thus challeng'd by a Third Party, the Per- 
ſon from whom we receive it ſhould be oblig'd 
to make it good (6); for after ſo long a courſe 
of Time, Thouſands of Accidents might render 
him incapable of giving us this Satis faction. 
And what grievous Commotions mult ſhake the 
Commonwealth, if at fo vaſt a diſtance of 
Years, ſo many Contracts were to be diſan- 
nulled, (7) ſo many Succeſſions to be declared 
void, ſo many Poſſellors to be ejected? It was 
therefore judg d ſufficient to allow ſuch a ſpace, 
as large as in reaſon could be defired, during 
which the Lawful Proprietors might recover 
their own. But if through Sloth and Neglect 
they ſuffer d it to flip; the Prætor might fairly 
reject their too late importunity. And though 
it might ſo happen that now and then a parti- 
cular Perſon loſt his advantage of recovering 
his Goods, utterly againſt his Will,and withour 
his Fault, only * — he was unable to find 
out the Poſſeſſor; yet the Damage and Incon- 
venience ariſing from that Gencral Statute to 
ſome few private Men, is compenſated by the 
Benefit it affords to the Publick. But we ought 
well to obſerve, That before we can charge the 
Ancient Proprietor with Careleſneſs and Sloth, 
we mult ſuppoſe , That he had a convenient 
ſeaſon to exert his Diligence. 

Hence it is highly agreeable to Reaſon and 
Equity, That the Time during which a Coun- 
try hath been the Seat of War, ſhall not avail 
towards Preſcription : As Honorius particular- 
ly decreed, That no one ſhould reckon towards 


the rr 3,4 Preſcription, that ſpace of time 
i 


(a) L. 2. e. 4. ſ. 9. 


Inſtit. Lib. 2. t. 2. princip. (s5) Vid. Inſtis. ubi Supr. (b) DeLL.I. 12. P. 


a) (1) Va. D. lib. 44. t. 3. De diverſ. temporalib. preſcript. &c. leg. 14. f. . 
inſtir. lib. 2. t. 6.C. 7. (3) Ibid. C 12. Vid. D. Lib 44. t. 3. De diver. tempor. præſcript. &c. Leg. 11. 
De pr «ſcript. longi temporis decem vel viginti annorum. Leg. 11. & Juſtiniani Novel. 119.c. 7. Vid. 


in which Vandals ſtaid upon the Roman 
Ground (c). 

(2) Vid. 

(4) Vid.C. 


, 091. Ed. W:ch. (6) See hereafrer 


In B. f. c. 5. . 5. (7) See the Judicious reflexion of Aratus of Sicyon in Tuly's Offices, B. 2. c 23. Aud he rhought it 
ſomewhat Unjuſt that Poſſeſſions of 50 Tears ſhould be diſturb d, becauſe many of em for a long time were Hela by Inheritance, 
many by Purchaſes, and many by Marriages. (c) Procop. Hiſt. Vandal. L 1. c. 3. 
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VI. But there's no necethty, that in order 
to aſſert the ſuſtice of Civil Governments, in 
eſtabliſhing the Right of Preſcription, we 
ſhould have recourle (with a certain Author 
(a) ) to that power of executing Puniſhment 
on the Guilty , with which the Chief Ma- 
giſtrate is inveſted. As if the Law denied an 
Action to thoſe who for fo long a Time forbore 
to challenge their own, for this Reaſon only, 
Becauſe the Parties deſerve to be put into the 
Liſt of Criminals, for ſuffering Preſcription to 
be pleaded againſt them; whilſt by thus neg- 
lecting their Property, they not only prejudice 
the Common Good of the Society, but like- 
wiſe Sin againſt their own Nature, which hath 
in all Caſes aneſpecial regard to the Publick Ad- 
vantage: And that therefore as Solon ordain'd 
a Penalty againſt thoſe who were idle and neg- 
ligent, fo here the negle& of the Proprietor 
is puniſh'd with the loſs of his Properzy. 

But indeed the principal aim and deſign of 
the Law concerning Preſcription, is not to 

puniſh Mens Defaults in this reſpect , but to 
provide, that the State be not diſturb'd by un- 
certain Titles, and by Properties in conſtant 
doubt and ſuſpence. Tho it's true, that by a 
Perſon's being denied to ſue for Recovery, when 
he hath long neglected it, he ſuffers ſome loſs 
or damage as a neceflary conſequence. 

Beſides, To be excluded from ſome Advan- 
tage, lying open to thoſe only who are vigilant 
and induſtrious in their own Affairs, doth not 
come up ſtrictly to the Nature of a Puniſament. 
For we certainly uſe a Figure when we iay, 
That an [dle Temper is a ſuficient revenge to it 
/elf- Or, at 'tis Puniſhment enough to the 
{lothful and unactive, that being ſhut out from 


all Pofts of Honour, they are conſtram'd 10 paſs 


their Days in Obſcurity. 

Belides, The Aſſertion is not true, That 
theſe who ſuffer their Goods to be with-held from 
them by Preſcription, are really Offenders againſt 
the Commonwealth. They indeed do maniteſtly 
injure the Publick, who either abuſe and 
ſquander away their Subſtance, or whilſt they 
{it brooding over it, and are Proprietors only 
in Name, and let it grow uſeleſs for want of 
Application. But now a Thing that is gain'd 
buy Preſcription, is however under the care and 
management of ſome Perſon; fo as {till to be 
ſerviceable to the Occaſions of the Community. 
And *tis altogether the ſame Thing to the State, 
whether ſuch a piece of Ground, for Inſtance, 
be in the hands of this Man, or of that, pro- 
vided it doth not lie quite neglected, without 
any one to cultivate and improve it. 

To theſe Reaſons we may add farther, That 
when any private Perſon receives advantage 
from another's Puniſhment, tis neceſſarily 
ſuppoſed, that he was before conſiderably hurt 
or endamaged by the party offending, Whereas 
he who commenceth a Proprietor, by the Right 


of Preſcription , can on no account be ſaid to 
have ſuffer'd harm from the Neglect of the 
Party whom he thus ſucceeds (5). 

Since then the Law concerning Preſcr;ption 
is not a Penal Statute, tis idle to diſpute, 
Why the Negligence of the Proprietor ſhould 
be rather puniſh'd by the loſs of the neglected 
Goods, than by ſome Pecuniary Mulct ? Tho' 
it is very evident, that ſuch a Mult could not 
procure the true End of the Civil Conſtitutions 
in this Affair, which was, To cut off all thoſe 
Suits and Quarrels that would for ever bade been 
ſpringing up, and to enſure, at leaſt, a quiet En. 
goyment to long Poſſeſſors, whoſe Caſe entitles 
them to more than ordinary Favour. 

For in the firſt place, the Matter muſt have 
been brought into Court by the Claim of the 
former Proprietor, where the Cauſe would 
have been the more difficult and perplex'd, by 
reaſon of the Things continuing ſo long in 
other hands; and then the Pretent Poſſeſſor 
was to be ejefted, whence a new Hardſhip 
would ariſe. For it the Fine were to go to the 
Magiſtrate, then the Poſſeſſor's Jult Title, and 
honeſt Intentions were likely to ſtand him in 
no ſtead. Nor if the Poſſeſſor himſelf were to 
receive the Fine for a Comfort and Recom- 
pence, would all the Doubts be hereby reſolv d. 
Becauſe, ſhould the Fine be leſs in value than 
what the Poſſeſſor loſeth by quitting his Hold, 
he mult ſtill be, in part, a ſufferer: But were it 
as much, or more, then the Ancient Claimant 
would get little by his Suit. Therefore there 
cannot be, in the Point before us, a more ready 
way to Peace and Quietneſs, than to declare, 
that after the Term of Years appointed for 
Preſcription, the Right of the former Owner 
ſhall ceaſe and be extinct. 

VII. By what Law Preſcription was firlt ſeg 
on foot, the Learned are not well agreed: 
Moſt aſcribe its Original to Civil or Poſitive 
Lau, and oppoſe it to thoſe Methods of Ac- 
2ui/ition, which are commonly ſaid to proceed 
trom the Lau of Nations. Nay, Cujacins (c) 
goes ſo far as to affirm, That Preſcription doth 
really contradit? the Law of Nations, in that it 
takes a Man's Property from him , without his 
Conſent : That it mterferes likewiſe with Na- 
tural Equity, though only for the ſake of Publick 
Good; whilſt it endamageth Private Owners, 
but turns to the Benefit and Advantage of the 
Community. To which De Roy (d) anſwers, 
That each particalar E . in ſubjecting 
himſelf to thoſe Laws which eſtabliſb Preſcrip- 
tion, doth at leaft implicitly conſent to that 
tranſlation of his Right. Another Reaſon urg d 
by Cujaczus, to prove this Eſtabliſhment to be 
contrary to the Law of Nations, is as follows: 
That, according to the ſaid Law, no Man can 
conſtitute another as the true Proprietor of 4 
Thing, unleſs he were himſelf ſo before : Where- 
as, by the Civil Law, he who receives a Thing 


(a) Huge de Rey, ar eo quod juſtum t, I. 3.t. 3, 4. (b) Nor doth he rightly apply to the preſent purpoſe thoſe 


Words of 1 31. of Book 16. t. 3. D Depoſit, &c. Male meritus publice, &ec. 


He that hath deſer'd ill of the Publick by 


-mb ziling what was deliver'd ta him in charge, ought to be left to ſtruggle with Poverty, that he may ſerve for an Example 


% ic other from Wickednelrs 


(c) Ad Leg. 1. P. de Uſucap. 


(d) Di#. loc. 
from 
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from one who was not the Proprietor, may yet 
obtain the Property of it himſelf, if he can 

reſcribe for it in the uſual manner. To 
which De Roy (a) again replies, 7 hat in the 
Buſineſs of Preſcription, the Seller, or any other 
Non-proprietor conveys nothing more than the 
Title and Honeſt Poſſeſſion ; but that the Proper- 
ty is wholly added either by the Standing Law, 
or by the Publick Magiſtrate, who even according 
to the Law of Nations 1s inveſted with juſt 
Power to make ne Ordinances, and to transfer 
Properties from one Perſou to another , out of a 
fair and reaſonable regard to the Publick Good ; 
the party who thus ſuffers for his own neglecx, 
we! > conſenting to this conveyance of his Proper- 
ty, or at leait being preſum d to conſent by his 
long ſilence. 

Some maintain Preſcription to proceed from 
Civil and Poſitrve Law, upon the ſtrength of 
this Argument ; that in caſe a Man hath not 
originally obtain d a ght on ſome other bot- 
tom, the bare length of Time can give none, 
as being deſtitute of all power to produce any 
effect. For tho every Thing, ſay they, 2s done 
in Time, yet Time it ſelf can do nothing. 

Now as to the Reaſor here propoted, thus 
much indeed is certain, That it depena's wholly 
en the determination of Poſitrue Law, why Pre- 
uld be rat mpleated at the Tenth 


ſcription ſho co 
or Twentieth Tear (for Inſtance) than at the Ninth, 
or at the Sixteenth: Yetno one can deny but that 
the conſent of all Nations, to which they were 
moved by their Care of the Common Peace, 
might be able to aſſign ſome Moral Efficacy to 
the Courſe of Years; at leaſt fo far, as that in 
proceſs of Time, ſome certain Preſumptions 
and Favours on the ſide of Perſons in poſſeſſion, 
ſhould be granted to defend and contirm their 
Right, tho attributed to other Cauſes than the 
bare Time it ſelf. For tho' pure Natural Rea- 
ſon, and the Agreement of all the World, do 
not fix any one point of Time as the neceſſary 
Condition of obtaining a future gt, yet 
they might allow this effect to a ſpace of very 
confiderable extent and latitude. 
Others have choſe to expreſs themſelves 
doubtfully and timerouſly in the matter ; be- 
ing ſenſible of the vaſt Advantage which the 
Law for Preſcription brings to the Publick ; 
they thought it probable, that from the very 
Nature of the Thing, and its antecedency to any 
Poſitive Ordinance, Preſcription is of force to 
transfer Property ; ſince Natural Reaſon in the 
ſtricteſt manner commands the doing of thoſe 
Things which conduce to the Common Benefit 
and Peace. But then they qualifie this Aſſer. 
tion, by adding, That thongs the Light of Reaſon 
ſugge fis that the Thing is highly fitting, and that 
lis expedient it ſhould be enatted by a Poſitive 
Conſtitution, yet tis not altogether ſo neceſſary, 
47 to be immediately eſtabliſb d by the meer Law 
of Nature. | 


Again, Many do not ſtick to acknowledge, 
that Preſcription is not repugnant to the Law 
ol Nature; that it carries Natural Equity along 
with it; that it is grounded on the faiteſt 
Right, and, as it were, on the Law of Nature; 
yet they decline to aſſert in plain Terms, That 
11 a direct Command of the ſame Lau (b). 

VIII. Grozzus (e) undertaking to ſhew that 
Preſcription doth truly belong to the Law of 
Nature, and conſequently, that it may be 
pleaded as a fair Title amongſt thoſe who are 
3 by the ſaid Law, in relation 
to each other, lays the foundation of it in the 
tacit Derelictian of the former Proprietor: 
For the proof of which, he ſuppoſeth before- 
hand, That Nature allows every Man to re- 
nounce and abdicate his Right when he thinks fit 
to hold it no longer. Now that this deſire of abdi- 
cating ſhould be able to produce any Effet? in re- 
lation to others, 'tis neceſſary that it diſcover it 

ſelf by ſome certain Tokens ; it being incongruous 
to Human Nature to derive any outward Efficacy 
from the bare Inter nal Aer of the Mind. Theſe 
Tokens are either Words or Deeds. If the Will 
be expreſs'd by Morde, then there's no need of 
waiting for the Term of Preſcription, ſince the 
Right is immediately transferr'd on the other 
Party. And it is the ſame when a Man declares 
his 4 png” concerning a I bing by ſome Poſitrue 
Deed ; as ſuppoſe, if he either caſt it from him, 
or abandon it; unleſs the Circumſtances be ſuch, 
as that we ought to conclude that he either 
rejected, or relinguiſh'd it only for a time, with 
intention to demand and reſume it again hereafter 
400. Thus if the Right Owner of a Thing ſhall 

now:ngly deal and bargain about the ſame Thing 
with another who hath the attual poſſeſſion of ir, 
he ſhall juſtly be deemed to have given up his own 
Right, ſo that it ſhall fall and be extin upon 
the very moment of compleating any ſuch Har- 
gain or Tranſattion. Preſcription therefore can 
take place in thoſe I bing alone which the former 
Owner hath not renounc d either by Ward's, or by 
any Expreſs Deed, or Overt Att, but in which 
we preſume his [nchnation to leave them, fiom 
his neglecting to enquire after them, and to chal. 
lenge them again. For even Non-performances 
or Omiſfions, conſider'd with their due Circum- 
flances , do, in Moral account, paſs for Attmal 
Deeds, and may prejudice the Non performer. 
(e) Hut before we can preſume upon a Man's Lu- 
tention from ſuch an Omiſſuon, 'tis nece{/ary that 
the Omiſſion did not ariſe from pure [nculpable 
Tenorance. Wherefore thoſe who are in poſſeſſion 
of other Mens Goods, do then only gam the Pro- 
perty of them by the T acit Conſent of the former 
Owner, he knows them to be thus poſſeſsi'd, 
and yet forbears to challenge them upon a con- 
venient Opportunity. For there can no other 
Reaſon be aſfign'd, why a Perſon who thus knows 
the matter, and hath his free choice to deter mine 
accordingly, ſhould yet be utterly neghgent and 


\. 1. D. defurtis, Lib. 2. t. 14. I. 2. ſ. 1. D. de pattis, 
de Uſuris, &c, Lib. 41. t. 1. Leg. 44. D. de d. R. O. 


) L. 3. t. 4. 8. (b) Add. Croer. 1. 2. c. 4 f 9. Becler & Ziegler. ad dict. loc. ſ. 1. (c) L. 2. c. 4 f. 3. &c. 
) Add. Lib. 41. t. 1. I. 9. Se&. «ir. D. de A R. D.C. 8. Lib. 14 t. 2. ad L. Rhod. I. 8. Lib. 47. t. 2. Leg 43. 


(e) Vid. Numb, XXX. 5. 12. D. Lib. 22. t. 1 l. 17. L. . 
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filent in it, but this, that he hath no longer any 
care or concern for the Thing detain d, nur will 


reckon it his own for the future (a). TIE 
Farther, As to the raiſme this Preſumption 
of a Man's voluntary Neglect to demand his Pro- 


perty, length of time affords a very ſtrong Con- 
ecmc: For tis hardly poſſible, but that in a 


courſe of many Tears, we ſhould gain Intelligence 
that our Good's ate in other hands, and have Op- 
gortunity of recovering them, or at leaf of in- 


terrupting the Poſſeſtor's Title, by declaring and 


roteſting againſt it. 
ö x 7 2 were at fir hindred from put- 
ting in our Claim through Fear, this Fear too 
will in lime vaniſh, and we ſhall be likewiſe able 
to provide ſo well for our own Security, as to be 
iu no danger of ſuffermg from the unjuft De- 
Famer. 

As to the Obſection, That no one can eaſily 
be preſum'd to throw away his own; t an- 
ſuer' d by affirming on the other hand, that no 
one can be thought willing, that a thing which 


for ſo vaſt a while he hath not at all regarded, 


nor given any one Indication of Care about it, 
ſhould any more appertain to him. 
Though all this be very plauſibly alledg'd, 
yet 'tis certain that a long continued Silence 
doth not always give us ſufficient Ground to 
tuppoſe a Tacit Dereliction. For, as it may 
happen that a Man, for the longeſt ſpace we 
can fix, might either have been ignorant of 
his Right, or hindred from aſſerting it through 
want of Power and Apprehenſion of Danger; 
(%) fo again, if he claims his Goods, though 
alter never fo long a Seaſon, tis manifeſt that 
he did not before abſolutely abandon and give 
them over. And conſequently this Founda- 
tion for Preſcriptien will not be ſuch, as ſhall 
hold univerſally, or extend to all Caſes. | 
As to that other Reaſon offer d by Grozzas, 
to prove that a Dereliction may be preſum d 
from long Silence, Becauſe we muſt not believe 
that Men are ſo uncharitably diſpos'd towards 
each other, as that they would ſuffer any Perſon 
79 continue in a perpetual Courſe of Sin, for the 
ſake of a periſhable Enjoyment ; this doth not 
at all allect the preſent Queſtion. For, beſides 
that it ſeems a little too fimple to Hatter our 
ſelves with fo large Promiſes of Men's Con- 
ſcience and Piety; (c) he that comes to a 
Polleſſion by Honeſt Means, and with Inno- 
cency of Intention, (and him only we have 
pronounc'd capable of commencing Proprietor 
by Preſcription,) is really in no Sin; becauſe 
the manner of his obtaining the Poſſeſſion fully 
perſwades him, that he obtaind the Property 
together with 1t. And it doth not 1 that 
any Man's obliged voluntarily to call in que- 
{tion his own Right, eſtabliſhed upon a law- 
ful and probable Title. But if the detaining 


of another's Goods after this manner, were 


indeed, in it ſelf Sinful, the Guilt were to be 


taken off, not by the Silence of the Owner 
but by his expreis Confeſſion, and the Renun. 
ciation of his git, did he reſolve to give 
full Relief and Satis faction to the Conſcience 
of the Poſſeſſor. But in this Caſe, the Poſ. 
ſeſſor's Right would. not be owing to Pre. 
ſcription, but to the Solemn Act of the former 
Proprietor. 

IX. Amongſt theſe different Opinions, this 
ſeems to be clear and evident, That as the 
Propriety of Things was introduced out of a 
regard to the Common Peace, fo it flows as a 
Conſequence from the ſame Principle, That 
they who have been let in to the Poſſeſſion of 
any thing upon a fair and honeſt Preſumption, 
ſhould ar length be ſecured in the Enjoyment 
of it; and that others ſhould not be allowed 
to raiſe perpetual Suits and Quarrels about 
their Title. But the particular ſpace of time 
within which ſuch an Innocent Poſſeſſion 
grows up to the force and ſtrength of Pro- 
perty, we do not find preciſely determined, 
either by Natural Reaſon, or the Univerſal 
Conſent of Nations; but it is to be adjudg'd 
by the Opinion of good and true Men upon 
the Caſe, not without ſome conſiderable de- 
pu of Latitude. Yet ſo as that this Latitude 

all not be cavill'd and pick'd at, with the like 


Sophiſtry as Horace hath uſed on another Oc- 


caſion: 


Sire velim chartis pretium quotus arroget annus: - 
Scriptor ab hinc annos centum qui decidit, inter 
Perfectos vetereſq; referri debet, an inter 
ies atque novos? excludat jurgia fints. 
Eft vetus atę; probus centum qui perficit annos. 
Quid, qui deperiit minor uno menſe vel anno, 
Inter quos referendus erit ? vetereſne poetas, 
An quos & preſens & poſtera reſpuet ætas? 
Iſte quiaem veteres inter ponetur honefte, 
Sui vel men ſe brevi, vel toto eſt junior anno. 
Utor permiſſo, cau. læq; pilos ut equine 
Paulatim vello, & demo unum, demo etiam 
unum, &c. 
Epiſt. 1. L. 2. v. 37, &cc 


I'd know what Years an Author's Ripe for 
[Fame; 
Suppole a Century gone; where ſhall his Name 
Be fix d? 1th? Ancient Roll of finiſh'd Wir, 
Or the Vile Modern? let the Bounds be ſet. 
He's old and ſtanc h at a full Century's Date. 
What if he dropt a Month, a Year too late; 
With the old Heroes ſhall he ſhare the Prise, 
Or fink with thoſe our Children ſhall deſpiſe, 
Upon their Father's Judgment? Ve preſume 
Him of full Age who comes ſo near the Sum. 
III hol = to't, till by degrees I clear 
The Horſe's Tail, and pick it Hair by Hair (4). 


But in fixing the particular Period, a regard 
ſhall be had both to the Ancient Owner, and 


(/ Add. B»cler ad G-or.d. 1 SeRt. 5. & Ziegler ad 1. d. 
d) Add, Grot. in flor. ſparſ. ad Leg. 177. D. lib, 50. t. 16. 


c Add. Ziegler ad Grot loc. citar, Sett. 8, 
de verb, fru 


(b) Vid. Can. 13, 14. Cauf. 16. queſt. 3. in Gratian. 
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to the New Poſſeſſor. To the former, leſt he 
ſhould be too ſoon excluded from the Privilege 
of following and finding out what he hath 
loſt. In which point Natural Equity requires 
that Preſcription ſhould not be compleated in 
{o little time between abſent Parties, as be- 
tween thoſe who are both on the ſpot. To 
the latter, leſt he ſhould undeſervedly ſuffer 
Damage, when 'tis too late for him to gain 
Redreſs by convicting the firſt Injurious De- 
tainer (1), from whom the Thing was ho- 
neſtly receiv d; or when the thing is ſo ri- 
veted to his Fortunes and Eſtates, as to make 
the chief Bottom upon which they depend. 
Hence, inaſmuch as Movable Things paſs in 
Commerce to others more frequently than 
Immovables, ſo that having gone through ſo 
many hands, tis more difficult to find out the 
Perſon by whom they were firſt con vey'd, tis 
but reaſonable to allow a longer ſpace for the 
recovering the former than the latter ; eſpe- 
cially, ſince thoſe likewiſe do much ſooner 
ſuffer and decay by Uſe than theſe: For it 
would little avail the former Proprietor, to 
receive his Goods when impair'd and walted, 
and rendred unfit for his Service. And tho' 
a Man at his firſt gaining ſuch a Thing of 
anothers, may have made a very advantageous 
Bargain, or though his Title coſt him little, 
yet it ſeems hard, and an obvious matter of 
complaint, that any one ſhould be forc'd to part 
with a Thing that hath now a long Time 
rown, as it were, into his Patrimony and In- 
A And the rather, becauſe on the 
other hand, we have reaſon to believe, that 
he who hath contentedly wanted a Thing du- 
ring 2 great part of his Life, within which 
he hath been able to make ſufficient Proviſion 
for himſelf by other means, will not think it 
lon or Hardſhip that he be oblig'd to 
want it for ever (a). So that upon taking in 
all theſe Conſiderations, it will be no difficult 
Task for a fair and honeſt Arbitrator to 
find out ſuch a Term for Preſcription in par- 
ticular Cafes, as ſhall be agreeable to Natural 
Equity. Though tis the better way in Civil 
States, that all the Points of Controverſy may 
be brought within a narrow compaſs, to fix in 
general ſome certain and neceſſary Bounds at 
which Preſcription ſhall commence Valid, ac- 
cording to the Nature of the Subject. We 
are therefore altogether of Opinion, that Pre- 
ſeription as it abſtracts from the Points of time 
eſtabliſh'd by Civil Ordinances, is, as it were, 
the Corollary, or Appendix of Property. And 
by conſequence, that when the Property was 
firſt introduc d, it was likewiſe agreed upon 
by general Conſent, for the ſake of the Pub- 


lick Peace, that he who poſſeſſed a Thing in 
his own name, neither by violent Detention, 
nor by fraudulent Concealment, nor by a pre- 
carious Title, ſhould be preſum'd the True 
Proprietor of it, till any one was able to prove 
the contrary : And that he who had held a 
Thing honeſtly obtain'd, a very long Scaſon, 
during which any Man of ordinary Diligence 
would have enquired after his own, ſhould 
defend his Hold againſt the Tardy Clai- 
_ who ſo long negleQed to make his Chal- 
enge. 

X. Upon theſe Principles, and if we place 
the Reaſon of Preſcription not barely in the 
Dereliction of the former Owner, we may 
with the more eaſe reſolve this very intricate 
Queſtion, Fhether or no, or after what man- 
ner, Children not come into the World, can loſe 
their Right by the Tacit Dereliction of their 
Parents and Anceſtors ? Which we may under- 
ſtand two ways; either of ſuch Preſcription as 
was compleated before Children were born, or 
of ſuch as only commenced in their Father's 
Time, and was compleated at his Death. In 
the former Senſe, if we take the Negative 
ſide, we are encounter'd with this Difficulty, 
that Preſcription thus underſtood, will not in 
the leaft contribute to the Peace of Empires 
and Dominions ; moſt Goods being in their 
Nature capable of deſcending by Inheritance 
to Poſterity; and therefore 'twould be in vain 
for the Preſcriber to overthrow the Claim of 
the Father, if the Son might afterwards re- 
new the Suit. But if we incline to the Affir- 
mative part, it will ſeem ſtrange how Silence 
or Negligence ſhould prejudice thoſe who were 
unable to prefer an Action, or ſo much as to 
ſpeak a word, and indeed, who were not yet 
in Being; or how the Default of one Perſon 
ſhould thus turn to the Damage of another. 
Which Doubt Crotius (b) hath taken off by 
the following Remark : T7 hat a thing not yet 
exiſtent can hav? no Accidents, ſo a Perſon who 
1s as yet no part of Nature, can have no Right, 
and conſequently nothing can be ſaid to be taken 
from him (c). By him, who 1s as yet no part 
of Nature, we mean him who 1s not Conceiu d, 
not he who ig Conceiv a, but not Born: Becauſe 
the latter in many Inſtances of Right, is already 
ſuppos'd to be a Member of Human Society (d). 
It may be added in Confirmation of this Judg- 
ment, That the Goods of Parents do only 
then begin to belong to their Children, when 
the Parents themſelves hold and enjoy them 
till the very Time at which the Children 
ought to inherit them. Which Rule may be 
thus extended to a larger Compaſs : He that 1s 
not yet in Being can acquire no Tight, unleſs 


(:) The Original in all the Editions of it, has it per Evi#ionem, This is an Inadvertency of our Author, who 


doubtleſs meant per Eviftienis præſtationem. 
the Equity, that an Eſtate poſſeſÞ\ 15 


dee the Story of Aratus the Sicyonian, in the next Chapter 


(a) To which may be apply'd that of Tuly, Off. 2. c. 22. Where's 
d many Years before, ſhould be got by him that had it not, and be loſt by him that had it * 


(b)}L. 2. c: 6 £. 10. n.. 5. 


{ © ) M. Senec. Coutrover. I. 1. c. 6. p. 93. towards the end, Edit. Gronov. Before we obtain'd any Au Exiſtence, 
Nature hath the whale Government of ns, and cafts us into what Fortune jhe pleaſeth, Our True Rate and Valug then com- 
mene*t7, when we are at our own Diſpoſal. (d) Vid. lib. 37. t. 9. J. 7. princ. D. de Ventre in poſſeſſ. mittend. & lib. 38. 


by 


t. 16. J. 7, D. de ſuis & legitim. hæred. & lib, 50. t. 16, 1. 231. D. de verb. fignif, 


360 


Of Preſeription. 


Book IV. 


by the Intervention of another already in be- 
ing, from whom the R267 ſhall be deriv'd to 
him upon his coming into the World, yet fo 
as that it ſhall obtain no Effect in Relation to 
Him, till after he is actually born. And this 
happens when any Thing is acquir'd or deli- 
ver'd to another, to be held in ſuch a manner 
as that he ſhall be able to tranſmit it to his 
Succeſſors. Yet here there is an obſervable 
Difference; for ſome Things are ſo conferr'd 
on another, as that the Intereſt of the Giver 
is not at all affected, whether the a de. 
ſcend to the Heirs, or not; though ſo far as 
he is concern'd, he grants the Receiver free 
leave thus to tranſmit it. But other Things 
are conferr'd after ſuch a fort, as that 2 
Donor retains a Right over the manner of 
holding, which he himſelf appointed, ſo that 
it cannot be altered without his Conſent. 
Now which ſoever of theſe ways we ſuppoſe 
a Thing poſſeſſed by any Man, with the power 
of tranſmitting it to his unborn Poſterity, if it 
happen by any Means to be intercepted or ali- 
enared betore the Birth of the Heir, he 1s not 
in the leaſt injured thereby; unleſs the Title 
or Pretenſion to it (if not the Thing it ſelf) 
were expreſly left him in the manner of an In- 
heritance. For in the former Caſe, ſince both 
the Thing holden, and the way of holding it 
are fully in the Poſſeſſor's Diſpoſal, if he con- 
vey it away from himſelf; or if, by any Chan 
whatſoever it ceaſe to be his, all the Right he 
had to it is immediately extinguiſhed; and 
conſequently cannot be derived upon his Heir 
as yet unborn, who can claim no Right to 
Goods of this Nature held by his Anceſtors, 
but what they deliver to him, as 1t were from 
hand to hand, after he is actually in Being (a). 
But in the latter Cafe, inaſmuch as the prime 
Donor ſtill reſerved to himſelf a power over 
the Tenure (1), if his Conſent be obtained, 
the Poſſeſſor doth not at all damnify thoſe that 
come after him, ſhould he either alienate the 
Thing or give it over for loſt by whatever Ac- 
cident it was convey'd from him. Though all 
this be true, yet Piſiffratut was of another 
Opinion; as appears from his Epiſtle to Solon, 
where he gives the following Reaſon amongſt 
others for his ſeizing on the Government; 7 
have not uſurped what belong'd to others ; I only 
claim that by my own juſt Right and Title, which 
the Athenians, having firit confirmed by Oath 
to Codrus and his Family, afterwards took 
a (b). 

The Queltion taken ia the latter of the two 
Senſes which we obſerved it to be capable of, 
is denied by the Cruilians ; for they ſay, That 
Preſcription heretofore begun, flops durmg the 
Tears of Minority (2), and upon their ra- 
lion ruus on effect again. Let I am of Opi- 
nion, there may be a Caſe, in which the Favour 


of Poſſeſſion ſhall over- balance the Favour of 


Expreſſion 
_ the Thing 


Minority : As for Inſtance, ſuppoſe it ſhould 
ſo happen, that when I want only a Month 
or Two of compleating my Preſcription, and 
it is Morally certain that the Ancient Pro- 
prietor will not within that ſpace give me any 
trouble about the Title, and if he ſhould then 
deceaſe, leaving an Infant Heir, it would be 
unreaſonably hard, if after five and twenty 
Years Poſſeſſion, I ſhould be thruſt out of my 
Hold for want of thoſe two Months : Eſpe. 
cially, if it be now impoſſible for me to re- 
cover Damages of him from whom I received 
what 1s thus challenged; as I might have done, 
had the diſpute been ſtarted before the Goods 
devolv'd upon the Minor. Here certainly, if 
the Buſineſs be referr'd to the Arbitration 
of an honeſt Man, and one who knows that 
the Grounds and Reaſons of Preſcription are 
not to be drawn barely from the Neglect of 
the former Owner, he wall give 28 for 
me rather than for the other arty. Nor, 
doth it ſeem ſo very grievous, that a Right 
which under the Father was, as we may ſay, 
at its laſt Gaſp, ſhould utterly expire under 
the Minor Son : And eſpecially, becauſe Men 
eſteem it a much greater Hardſhip to let go a 
Thing which they have held a conſiderable 
time, than to be debarr'd of what is not yer 
come to Gs 1 

XI. From hence it appears, that the 
who are ſubject to no — Law ide? 
that of Nature and of Nations, may allege agai 
each others Claim, a lon 2 . and 
honeſtly obtained Poſſeſſion: And ſo much 
the rather, as Publick Poſſeſſions cannot be 
diſturbed without far greater Confuſion and 
Danger than Private. Though it muſt be con. 
ſefſed, that in Controverſies between Princes 
and States, it is frequently not altogether ſo 
Neceſſary to appeal to Preſcription, lince the 
Right of the Poſſeſſor may, or at leaſt ſhould 
be deduc'd more ſolidly from other Founda- 
tions. And Bacher (c) hath obſerv'd before 
us, That hoſe who in this Buſmeſs of Pre- 
ſeription, mention only the Point of Time, often 
miend to ſum up their whole Claim in this ſhort 
: Under which are likewiſe to be un- 
derſtood the Adjuni?s of Time, as the quitimg 
which is now the matter of Diſpute, 
or the Intention of quitting it, or any Tokens of 
renounc ing the Right and Title. And ſince the 
Plea of Time is in the main plauſible, eſpecially 
with Pukar Hearers, (as if it gave an Advan- 
tage to other Proofs,) it is apolitick Stratagem 10 
urge this Notion in general, and in groſs, wwil- 
fully 1 ＋ Explica tions or Additions which 
might be able to give Strength to ſuch a 2 as 
Time, which of it ſelf can produce no Effect ; 
and inſtead of them, to heap up [nſtances and 
Examples of former Diſputes, that the Diſ- 
courſe may ſeem more fu | and may carry a fairer 
Colour as to the main Point. 


— 


„ 


(a) Lid. lib 1. t. 9. I. 7. ſ. 1. de Senator. 
„den, lib. 1. 53. (2) Ha. c. lib. 7. t. 
A Gror. dict lic. ſect. 2. 


(1) Ses hereafter in B. 8. c. 5. . 9 ( 
35. Quibut non objicitur longi rempori? preſcriptio, leg. 3. 


(b) Diogen. Laert. in 


Tacitns 


wh 


CH AP. XII. 
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Tacitus (a) calls it by no better Name than 
Vaniloguentia, Impertinence or Jale Talk in 
Ar tabanus, when he laid claim to the Ancient 
Bounds of the Ferſian and Macedonian Em- 


res. 

b Saperes, as Ammianus Marcellinus (b) in- 
forms us, renewed the ſame Claim many Ages 
after; to whom Conſtantins gave this Anſwer 
in his own way; That wat firange he ſhould 
forget how the Perſians were enſlaved by the Ma- 
cedonians; the latter of which Nations being 
ſubdued by the Roman Power, their Bonds-men 
could not but fall under the ſame Dominion 
en likewiſe, So the Great Turk 
would often ſay, That he had a Right to the 
City of Rome, and to all the Weltern Empire, 
as being the lawful Succeſſor of Conſtantine, who 
had remov'd the Imperial Seat to Byzantium. 
Yet in the molt noble Examples upon Record, 
you will find, that belides the Argument of 
long continued Poſſeſſion, ſome Title or other 
capable of producing Sovereignty, hath been 
at the ſame time alledg d. 

Thus /ſccrates (1), under the Perſon of Archi- 
damus, having ſhown in the firſt place that the 
Lacedemonians became Maſters of Meſene by 
the Title of a Juſt Wary afterwards brings in 
the length of Poſſeſſion, as a kind of Secondary 
and Inferior Proof: Nor are you [gnorant, lays 
he, that all the World agree, Poſſeſſuons whether 
Publick or Private, ſhould after a 
Time, be fix'd and confirm'd, and paſs as lawful 
Inheritance. To which he ſubjoins, That the 
Title of his Country to Meſſene, was not con- 
troverted heretofore, when a fair Opportunity 
was offer d to that purpoſe (4). And indeed 
in Cauſes of this Nature, tis always a fair 
Preſumption in favour of the Poſſeſſor's Right, 
that during ſo — a ſpace, no Ferſon elſe hath 
put in his Pretenſions. For theſe Matters are 
uſually of ſo very great importance, and are 
tranſacted ſo openly and in broad Day, that if 
a Third Party hath any R7g4t in the Caſe, he 


can neither be long ignorant of it, nor want 
occaſion of preſerving it, at leaſt by declaring 
and proteſting againſt the Uſurper. 

Therefore there can happen very few Caſes, 
in which Domznion and Sovereignty (hall not be 
the Conſequences of Preſcription, when a State 
or People have poſſeſs d themſelves of any 


Thing upon a Peaceful Title. And as for 


what they gain in War, it is hardly neceſſar 
to plead Preſcription on that account. For 2 
long as the Hoſtility continues, the poſſeſſion 
of all that hath been won from the Enemy, is 
ſupported only by Force and Violence; and at 
the ſame time the Enemy hath a Right of re- 
covering his Loſſes by any means he can uſe: 
Eſpecially, if, having given any unjuſt occaſion 
of the Quarrel, he is ready to make ſatisfaQtion. 
Hence, inaſmuch as a War may be protracted 
for more than Fifty Years, they who loſt any 
Place at the firſt breaking out of the Difference, 
_ regain it by Force at any time before the 
Bulinets is adjuſted by a Peace. 


The Numidiant, in Livy (e), pleading Pre- 


ſeription 1 the Carthaginians for a Tract 


of Land, (which bore the Name of Emporia, 
talk to this purpoſe; That the Right was ſome- 
times held by the State of Carthage, and ſome- 
times by the Kings of Numidia, as either had op- 


portumiy to ſeize upon it; and that the Poſſeſſion 


was always in the Hands of thoſe who appear 


| ſtrongeſt in the Field. 
long Period of When a Peace is concluded, tis eaſy to ſee 


what both ſides are to hold for the future; and 
then what 1s yielded up by one Party, the 
other immediately acquires with full Tg, 
and hath no need to wait for the Title of Pre- 


ſcription. If any Third Perſon lays claim to 


the ſame Thing, he will be ſure to declare his 
Pretenſions in good time; and if poſſible, 
whilſt the Treaty is in agitation: For after- 
wards Warriors will not eaſily be prevail d 


upon to reſtore what they have won by the 


Sword, to thoſe who were Idle Spectators of 
the Quarrel (JF). 


(a) Ann. 6. c. 31. (b) L. 17. c. 3. (c) In Zonarat, Tom. 3. ad ann. 354. See likewiſe Herodian, 1. 6. c. & 
(1) Iſocrat, in Archidam, p. 208, Ed. Pariſ. See Judges XI. 15, &c. (d) Add. Alberic. Gentil. de Jure Belli, I. 1. 


c. 22. (e) L. 34. cap. alt. (f) Vid. Grer. I. 3. c. 6. Se&. 


—— 


7. 


CHAP. 


XIII. 


Of the Obligations which ariſe immediately from Property. 


Hens enquired into the Nature and Ori- 
gine of Property, as likewiſe into the ſe- 
veral ways by which it is eſtabliſh'd, it follows 
chat we conſider thoſe Obligations, which 
upon the introducing of Property affect Man- 

ind, immediately (1) and on their own ac- 
count, (2) without the Intervention of other 
Duties. Of theſe the firſt is, That every Man 
thall ſuffer another who is not engag'd in 


Hoſtility againſt him, to diſpoſe of his own 
Poſſeſſions, and likewiſe quietly to hold and en- 
Joy them; nor ſhall either by Force or Fraud, 
impair , divert, or draw them to himſelf. 
Whence it appears, that Theft, Rapine, re- 
moving of Boundaries, and the like Crimes 
are forbidden by the bare Law of Nature. 
Euripides (a) ſpeaks excellently to this 
purpole ; | 


(1) Vid. Gree. L. 2. c. 10. 
(a) Helen, v. 909, Cc. 


(2) See Titiw's 3034 Obſervation, cited in Mr. Barbeyrac's iſt Note upon this Soct 
WS 


Mid 
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Maov7 38 6 See mv gay, &c. 


God hates the Violent, commanding All, 

To live on what their Honeſt 8 : 
And not to feed their Wants with Matual Spoils. 
Oppre/ſors ſhould be banifh'd Fluman Race, 
Unwor thy of the Name. One Common Fleaven 
Gives Light and Air to Man ; one Earth a Seat, 
A Scene of Induſtry, where All may ſtrrue 

To raiſe their Stock, and pread their Fortunes wide, 
But not to rob, or force their Neighbour's flare. 


II. Farther, When the Things of one Man 
come into the Hands of another without the 
latter's Fault; (where under the General Name 
of Things we comprehend likewiſe our Right 
over Perſons, ſo far as it may be profitable to 
us, as the Right of Maſters over their Servants,) 
we are to conſider, whether the Thing be ſtill 
remaining or not. : 

As to Things which remain, there ariſeth 
this Obligation concerning them; That he 
who is in poſſeſſion of what belongs to us, 
ought to employ his utmoſt ability towards 
putting it again undet our Command. Which 
Obligation doth not exert its force till ſuch 
time as the Party in poſſeſſion comes to know 
that the Thing is ours. | 
We add, That he employ his utmolt ability, 
or do as much as in him lies; for no one can be 
bound to an Impoſſible Performance. Nor is he 
oblig'd to put himſelf to charges in making the 
Reſtitution; and whatever Expences he hath 
been at on any Thing on that account, he may 
fairly demand of the Owner, and may detain 
the Thing till they are paid. But tis enough 
if he ſigniſie, that another's Goods are in his 
Hands, (a) and that he will be no hindrance 
to the Owner in the Recovery of them. 
And theſe Rules are ſo true, that the Roman 
Laws forbid Men to challenge their own when 
found by others, ſine pae2ione, without ſome 
Bargain in order to give the Finder ſatis faction 
(+); whilſt they affirm at the ſame time, 7 hat 
he who takes up any Thing of another's with a 
deſign of converting it to his own Uſe, 1s guilty 
of T heft, whether he knows the particular Owner, 
or not (e) (2) Yet if I become Maſter of a Thing 
upon a Juſt Title, and with Honeſt Intention, [ 
am not bound to call my own Tight into diſpute, 
and to give publick notice that ſuch a Thing 
is in my Cultody, to the end that it may be 
challeng'd, if it ſhould happen to belong to 
another. For when the manner of my getting 
the Poſſeſſion was in no reſpect faulty, m 
Innocence and Integrity clear me fiom a 
Imputation of Guilt in detaining another's 
Goods. 


This farther Reſtriction is likewiſe to be un. 
de rſtood in the preſent Duty; I he who was 
before the true Owner, bath ſtill any probable 
means left of his recovering what he loft ; that 
the Obligation we are now aſſerting, may not 
be thought to overthrow the Tg of Pre. 
ſcription (d). | 

III. Now that this Obligation is ſufficiently 
founded in the bare Notion of Property , ap. 


| 2 evident. For ſince a perſon may happen, 


many Accidents, to loſe his hold, and be 
thrown out of the Pof/eſfron of what is real] 
his own, our Goods, and eſpecially thoſe 
which are movable, would be in a very lip. 
pery and uncettain condition, if when they 
ray into another Man's Hands, he might in. 
tercept or conceal them from us ; much more, 
if he might detain ſuch a Thing openly, 
and . us with Violence, when we at. 
tempted to make good our Claim. And there. 
fore as in a State of Communion, 'tis a matter 
of Right that each Perſon ſhall be allow'd 
to uſe the Common Store as fully and freely 
as the reſt; ſo upon the firſt appropriation of 
Things, when all other Perſons did, as it 
were, renounce their igt to what any one 
had receiv'd as his private Share, the diſtinct 
Proprietors are ſuppoſed to have made this 
Agreement amongſt themſelves, (3) That he 
who chanced to be in poſſeſſon of Another's Good's, 
after he knew it to be Anothers, ſhould cauſe it to 
return to its Owner. For the Power and Virtue 
of Property would be too weak, and the keep- 
ing of Things would require too much Ex- 
pence, as well as too much Care and Trouble, if 
theſe ſtray d Goods were only then to be re- 
ſtor d when the Owner made a formal Challenge 
of them; becauſe he muſt very frequently be 
ignorant which way they are gone, or where 
they are lodge d. 

As to a Man's being bound to reſtore a Thing 
when claim d by the Owner, tis altogether the 
ſame caſe whether he got poſſeſſion by Honeſt 
or by Diſhoneſt Means: For this Obligation doth 
not ariſe from any Default, or any Fact of ours, 
or from any particular Covenant made with 
the Claimant, but from the Thing it ſelf; or 
rather from that General Covenant to this 
purpoſe, which we ſuppoſe to be the neceſſary 
attendant of Property. He then who obtain'd 
the Thing honeſtly, is barely oblig'd to make 
Reſtitution ; but he who procur'd it diſhoneſt- 
ly, befides the neceſſity of Reſtitution, hath 
likewiſe contracted a Guilt, and is on that ac- 
count, liable to Puniſhment. Good Faith, or 
Honeſt Intention, doth then ceaſe, at leaſt, in 
the Court of Conſcience, when a Man hath 
full aſſurance, that what he holds belongs to 


(a) Vid. D. Lib. 10 t. 4.1. 1. ſ. 3. De fugitiuv. We ſpeak here all along of the Innocent and Well-meaning Pot- 
{cor ; for the Obligations which lie on the Diſhoneſt Poſſeſſor are open'd in another place. See the next Para- 


graph rowards the End. 


(b) Lia Lib. 47. t. 2. I. 43. . 9. D. de furtis, Lib. 19. t. 5. I. 15. D. de Preſcript. verbis. & Lib. 12. t. 5. I. 4. f. 5. 
D. de cond. ob turp. cauſ, (c. Joſephus Antiq. IV. c. 8. He that takes up Gold or Silver in the Way, let him ſeek out the 
ir ſon who loft it, and by the help of the Cryer, let him reſtore it in the ſame place where 'twas found; and let him be perſwaded, 
ar "tis A very ill way of gaining Profit, to enrich himſelf by the damage of others. (2) Concerning this, ſee c. 6. .. 12. 


(d) Comp. Gror. in the place above · cited. (3) This general Agreement is not at all neceſſary. Set Mr. Barbeyrac 
another 


upon Chap. 4. and 6. ſ. 5. 
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another (4). Though tis enough to ſecure 
him from Human Puniſhment, if he were thus 
well-meaning and fincere only at his firſt en- 
tring on the Poſſeſſion. 

IV. This is confirm'd and illuſtrated by the 
Divine Law it ſelf, Deut. XXII. 1,2, 3. And 
le(t any ſhould imagine that the Duty there 
en join d is to be paid to Friendſhip only, tis 
expreſly added, Exod. XXIII. 4. that the ſame 
ought to be perform'd to an Enemy. 

Joſephus (b) hath given us this Gloſs on the 
Law which we are now mentioning : f 

Man (ſays he) find Gold or Silver in his Way, 2 
bim ſeek out the party who loſt it, and reſtore it by 
the Hands of the Publick Cryer, in the very place 
where he took it up, judging with himſelf, that no 
Advantage can be good, which ariſeth from ano- 
ther's Damage. T he ſame he muſt do with regard 
to the ſtray Sheep and Cattle he meets with in the 
Deſart. If he cannot preſently find out the Owner, 
let him retain the Things in bis own Cuſtody, call- 
ing God to witnef, that he intended not to make 
a Gain of what belong d to his Neighbour. Vet 
the Mortal Hatred which the Jeuſo Nation 
profeſs'd againſt all others, afterwards turn'd 
this Natural, into a Civil Law; to be put in 
practice only towards their own Country- 
men (c). 
One of the moſt remarkable Inſtances of Fe- 
flitution which Hiltory affords, is that of the 
Emperour Theophilus, Who when a Woman 
cry'd after him in his Progreſs, and claim'd 
the Horſe which he rode, finding upon enquiry 
that the Governor of a certain Province had 
taken it away, and preſented it to him in his 
own Name, he immediately gave back the 
Horſe to the Poor Woman ; and having no 
others at hand from his own Stables, was con- 
rent to make uſe of the next he could borrow, 
Which, they tell us, was the riſe of that 
Cuſtom which afterwards obtain'd, for the 
Emperors to carry 1n their Train a great num- 
ber of Horſes, for Supplies in caſe of any ſuch 
Accident (d). 

The Example of the Spartans, which Grotrus 
mentions (1), who condemned their General 
Phebidas for ſeizing on the Cadmean Fort, 
and yet (till kept the Place in their Hands (e), 
doth not come up to our Point: For hay were, 
no doubt, injurious and diſhoneſt Poſſeſſors, 
and therefore were bound to Reſtitution by 
another Principle. Nor is the Story of 
M. Craſſus , and & Horten/ins more proper in 
the preſent Queſtion, as Tully (F) gives the 


Report: Some Perſons, ſays he, brought out,of 


| Greece to Rome 4 Forged Will of L. Minutius 
Baſilius, a very Wealthy Man; and the more 


and Q. Hortenſius, rue who had the greateſ 


Power and Iutereſt in the City, as Joint. Heirs 
with themſelves. The tuo Gentlemen, though 
they ſupected the Deed to be Counterfeit, yet re- 
ing upon their own Innocence in the matter, 
did not refuſe to make this [1 mall Advantage of 
the others Wickedneſs. What then? is it enough 
that they appear to have had no hand in the Fatt ? 
am not of that Opinion For he certainly is to 
be cenſur'd as Unjuſt, who , not only forbears to 
arive off an Injury from another, but aids and 
encourages it. Here the Gentlemen had as 
great a ſhare in the Crime of Forgery, as Re- 
ceivers are ſaid to have in that of Theft; in- 
aſmuch as they apprehended themſelves to 
have been put into the Will for no other Rea- 
ſon, but that their Name and Authority might 
protect the Authors of the Cheat. 

From the ſame Head we may diſcover the 
Cuſtom of awarding Frecks to the Prince, or 
to the State, to be diſagreeable to Equity (g). 
As we may likewiſe gather the Abſurdity of 
that Practice in ſome Countries, by which 
the Stolen Goods when diſcover'd, are not re- 
ſtor'd to the Owner, but are elaim'd by the 
Publick Treaſury (5). 

V. Inaſmuch as this Engagement to reſtore 
the Goods of Others ariſeth from a General 
Agreement amongſt all Mankind, a Bar is here- 
by put to all particular Contracts made about a 
Thing which is any way kept from the True 
Owaer ; the effect of which is, that when the 
Thing is known to be Another's, any Bargain 
about the conveying it to a Third Party, be- 
comes null and void. And this too is the 
Ground of Diogenes s Jeſt on two Thieves ; 
one of which had plunder'd the other; One 
(he ſaid) had flolen ſomewhat, but the other had 
loſt nothing (i). | 

As to that Law of the Dzgeft (x) produc'd 
by Ziegler (I), to prove that a Contract made 
after ſuch a Diſcovery, is not always evacua- 
ted or hinder'd by the force of Property, it is 
really no prejudice to what we now aſſert: 
For in the Caſe there alledg'd, the Intereſt of 
the Creditor is more concern'd that the Pledge 
ſhould remain ſafe, than the Intereſt of the 
Debtor who owns it; and the Debtor cannot 
challenge the Pledge, unleſs upon Payment (). 

The Judgment of 7ryphonmus , in the ſame 

lace of the Dzgeft, upon the other Caſe which 

e there propoleth , doth not to me appear 
ſatisfaftory. A Man Caſt for a Capital Crime, 
(ſays he) bath depoſited an Hunared Pounds in 


your Hands ; the Man is afterwards tranſport- 


ed, and his Goods confiſcated ; the Queſtion 16, 
Whether you ſhall reſtore the Hundred Pounds 


to him who gave it you in Charge, or whether you 
eaſily to carry their Point, put down M. Craſſus, ſhalt pay 


it into the Treaſury ? If we regard only 
ihe Law of Nature and of Nations, the Money 15 


(a) Vid. Lib. 16. t. 3. 1. 1. Se&. ule. D. I. 2. 1. 3. I. 4. depoſiti, vel contrs. (b) Antiq. I. 4. c. 8. (e) Vid. Seiden 
De 7. N. & G. Sec. Hebr. I. 6. c. 4. & Grot. in Annot. ad. d. I. Sect. 1. Add. Pelyb. I. 6. c. 31. princip. (d) Curopalat- 


de Off Conſtant. & Cearen. (1) Us: Supra. n. 3. 


(e) Plutarch & Cornel. Nep. in Pelopid. (f) Off. 3. c. 18. 


() Vid Gros. I. 2. c. 7. NI. & Becler ad. d. I. Jac. Godofred de Imperio Maris, c. 11. Fo. Locceniws de Jure Maritimo, 
I. 1. c. 7. .. 9. Bodin. de Repub. |. 1. c. 10. Gramond Hiſt, G . Lib. 16. and others. (h) Vid. Aut. Mart ha. ds cris 
min. tit. de furtis, c. 4. ſ. 4. (i)] Diog. Laers. I. 6. ſ. 54 (k) Lib. 4. t. 9. Leg. 1 f. 7. Naur. Caup. Stab. Mc. 

(1) Ad. Gror, d. I. Sec. 1. (m)] Seca full Inſtance in B. XVI. t 3. 1. 31. . 1. D. depoſits wel contra, 
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to be given back to the party who committed it to 
your Truſt (1); if we conſider the end of Civil 
Government, and the Rule and Method of Poft- 
tive Laws, yon ought rather to throw it into the 
Publick Stock. For he who hath deſerv d itt of 
the whole State, ſhould be left to ſtruggle with 
Poverty too amongſt his other [nconventencies, that 
his Example may de ter others from offending. 

But indeed, ſince Sovereign Rulers have 
even by the Law of Nations a Power to puniſh 
Criminals in their Fortunes and Eſtates; when 
ſuch a Penalty 1s juſtly decreed againſt a Male- 
factor, tis agreeable to the very Law of Na- 
ture, that all his Goods ſhould be forfeited to 
the Government. Yet that the Confiſcation 
of Goods ſhould attend any one particular 
Crime rather than others, 1s purely owing to 
the appointment of Poſitive Conſtitutions. The 
conſideration of that Benefit which accrues to 
the Publick from Penalties duly inflicted, (the 
Rea ſon urg'd by 7ryphoninas) did indeed ſhew 
that ſuch a Penal Sanction ought to be approv'd 
of; but it was not, properly, the Cauſe why 
the Treaſury ſhould have the advantage of the 
Criminal, as to challenging the Sum which he 
had lodg'd in other Hands. For by the Sen- 
tence of the Court all the Right and Property 
of the Condemn'd Criminal over his Goods 
was taken from him, and conferr'd on the 
Government; and conſequently, what he for- 
merly gave in Trult, is to be deliver'd back 
not to him, but to the Publick Receivers. Be- 
cauſe all kind of Property, whether it ariſeth 
from Poſitive Ordinances, or from the Law of 
Nations, hath this effect amongſt others, That 
he who is in poſſeſſion of any Thing over 
which the ſaid property extends, ſhall be bound 
to reſtore it to the party who at preſent ap- 
pears to be the true Owner. What Demurs 
and Exceptions the Law of reſtoring Things 
given in charge admits in other Caſes upon 
account of particular Circumſtances, is fre- 
quently ſhewn by Authors (a). 

Upon this Natural Obligation to Reſtitution, 
the Compilers of the Civil Law have built a 
great number of additional Rules (5). And 
this too is the Ground of claiming by Judicial 
Procels, what is detain'd from us (1), together 
with all the Actions which border on that 
Claim; and, in ſome ſort, the Action of falſe 
Debt (2); the Action for Recovery of what 
we have given (3), either upon ſome Reaſon, 
which Reaſon hath not been made good, or 
elſe upon no Reaſon at all (4). Though theſe 
Actions are laid likewiſe to depend upon a kind 
of Imaginary Contract. For when we deliver 


a Thing without — it for a matter of 
pure Bounty, it is ſuppos d to be given by the 
one Party, and received by the other on this 
Condition, That it ſhall be delivered back, in 
caſe there appear no Reaſon why it was given. 

What hath been ſaid about the Reſtitution - 
of the main Thing or Subſtance, extends like. 
wiſe to the Fruits or Profits of it, ſuch as are 
now remaining; ſo much ſtill being deducted 
as amounts to the Charges of producing, ga- 
thering or preſerving them. 

VI. But if what we have honeſtly gozren, 
though really belonging to another, hath been 
as honeſtly ſpent, then it ſeems moſt agreeable 
to Natural Equity, that we ſhould not pay the 
whole Value of it to the Owner, but only the 
Advantage they brought us, or ſo much as 
we were made the richer by it; provided {till 
that the Owner hath not been requited for 
what he loſt, ſome other way. For if I ho- 
neſtly acquire and conſume what was Holen 
from you, when you have already received 
full Satisfaction from the Thief, you can then 
demand nothing of me, how much ſoever L 
have been a Gainer by my Bargain. The 
Ground and Reaſon of this Aſſertion is not fo 
much to be taken from the End of Property (5), 
(which was eſtabliſh'd that every Man might, 
according to Proportion, enjoy his own ; 
whereas he who gains by what is mine, hath 
more than his Proportion, as I on the con- 
trary have leſs;) as from the following Con- 
ſideration; That a Thing in which I have 
not loſt my Property, either by my own free 
Conſent, or by Default, or by the Right of 
War, ſtill belongs to me; as doth likewiſe all 
the Fruit and Product of it. When ſuch a 
thing therefore hath fallen into another Man's 
hands, who hath made an Advantage by ipend- 
ing it; his Honeſty and good Intention fecure 
him indeed from all Guilt and Cenſure; yet 
he can on no Pretence with-hold the Profits 
when I lay Claim to them, becauſe they are 
to be look'd on as the Reſidue, or the ſur- 
viving part of the Thing, at leaſt they are 
the proper and neceſſary Fruit proceeding 
from it. Hence tis one of the moſt common 
and proverbial Sayings, That 20 Man ought to 
gain by another's Loſs That is, by ſuch a Loſs 
as he did not himſelf procure either by his 
Conſent or Default, ſo as to be the Cauſe of 
the Damage, or to have it any way imputed 
to him : For it can be no Sin in me, to take an 
Occaſion of Advantage: from the Loſs or Da- 
mage of another, when it was not of my own 
procuring (c). It is obſervable that in the 


(1) Vid. D. Ibid. princip. 


(a) Vid. Ciceron. Off. 3. c. 25. Seneca de Benef. 1. 4. c. 10. Ambroſ. de Off. J. 1. c. ult. 


To which may be added what PH (in excerpt. Peircſc. p. 172.) reports of Ariarat/es King of Cappadocia, who 
having recover'd the Kingdom from Orophernes, demanded of the Pritnians the forty Talents which Orop/-ernes had 
pur into their Hands ; and upon their refuſing to deliver them to him, fell upon their City with Fire and Sword, 
in 555 as Opinion very unjuſtly, Tho' this Action of Ariarathbes may be commended, if we firſt ſuppole that 


115 0114 had injuriouſly depriv'd him of his Crown. 
(1) %% D ib. 6. t. r. 
(4) d. D lib. 12. t. 7. 


(2) See above, B. 3. c. 4. f. 5. 
(s) Vid. Crot. I. 2. c. 10. l 2. (c) 


(b) Lid. I. 25. t. 2. leg. 25. D. de act. rer. amotas. 
(3) See the Ninth Chapter of this Book, felt. 4. 
c) See Montaigne's Eff. ! f. c. 20. Cicero, Off. 3 c. 7 


eu Nature to increaſe our own Advantage, by the Damage uf another Man, Which is borrowed from that ot 
„ Andr. A 4. Scen. 1. Hoccine «ft credibile, &c. Add. lib. 58. t. 17. 1. 296. D. 4 dier, 
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Books of the Roman Laws many Caſes are de- 
tcrmin'd according to the Equity of this ge- 
neral Rule, with ſome Difference from the 
ordinary Tenour and Striftnets of the Letter 
47511 ). 

| Vll. From the Rules already propoſed may 
be drawn a ſatis factory Deciſion of many 
Points uſually controverted as well by Lawyers 
as Divines ; which we think it may be proper 
to tranſcribe out of Grotius : Firſt, Fe that ho- 
neſtly and innocently gains Poſdeſfion of what is ano- 
thers, (for of bim only we would bere be all along 
unde ſtood,; inaſmuch as the Diſhoneſt Poſſeſfdor 
doth not only ſtand obliged on account of the thing 
it ſelf, but is farther obnoxious by his own Crime.) 
ſo lovg as he continues in this Integrity (b), 
is bound to no Reſtitution, in caſe the thing pe- 
ih or be lot; becauſe be neither enjoys the Sub. 
ſtance, nor any Fruit cr Advantage of it (c). We 
add, That he doth not ſtand bound, though it 
{hould have er to periſh by his Default: 
For his honeſt Intention was to him in the 
place of Property. Now a Proprietor though 
he loſe his Goods through his own Neglect, 
yet is thought to ſuſtain ſufficient Damage by 
the Loſs, and is liable to no farther Puniſh- 
ment: but we are to pronounce otherwiſe, if 
the Perſon in Poſſeſſion, underſtanding the 
thing to be anothers, voluntarily made away 
with it to avoid Aeſtitution. 

VIII. Secondly, Such a Poſſelſor through ho- 
neſt Miſtake, is bound to reſtore not only the thing 
it ſelf, but likewiſe ſuch Fruits or Products 0 


it as are ſtill remaining; becauſe, in Natural 
Eſtimation, he that is Owner of the thing, 1s 
Owner too of the Fruits (d). Yet here they 
do diſtinguiſh between the Fruits of the thing, 
and the Fruits of the Man's own Labour. Gro- 
Zias is of Opinion, That the former only N 
to be given up, and not the latter; becauſe theſe 
are not due to the thing it ſelf, tho perhaps they 
could not have been procured without it. Others 
think, that even the latter Fruits ſhould be 
reſtored, and alledge a Law of the Coe (e 
in favour of their Aſſertion. And indeed this 
Judgment ſeems to come neareſt to the Rule of 
Kindneſs and Humanity; provided this Clauſe 
be ſubjoined, that the honeſt Poſſeſſor may in 


this Cafe deduct, as well the Expence which 


the thing hath put him to, as a due Reward for 
his Labour (J): As likewiſe that to prevent 
troubleſome Suits, the Proprietor upon claim- 
ing his own ſhould not be too raking and gree- 
dy, ſhould not (as we ſay) ſweep Duft and all- 
for after the Buſineſs hath been qualified by 
theſe two Alleviations, it will ſeldom happen 
that the honeſt Poſſeſſor ſhall have much to 


give up out of the Advantage he made by his 
own Induſtry. 


ems 


IX. Thardly, Such a Poſſeſior is bound not 
only to reſtore the thing, but likewiſe to ſatisfy 
for the Fruits which be hath ſpent, if it appear, 
that he would have ſpent as much otherwiſe (g): 
For be is judged to be ſo much the richer, ue 
by ſpenamg anothers Goods, he hath ſaved bis 
own (h). Yet here we are of Opinion, That 
belades the Limitation above added, it ſhould 
he likewiſe conſidered, whether the well- 
meaning Poſſeſſor be able to recover of the 
Party, who ſold him the Thing, ſo much as he 


loſeth upon its being claim'd by the true 


Owner. If this is impoſlible to be done, the 
Poſſeſſor is ne'er the richer by the Bargain, 
when he 1s forced to reſtore what he bought, 
and yet cannot make himſelf whole by re- 
covering the Price he gave. As to the Ex- 
ample of Caligula produced from ( 7) Sucton , 
who tells us, That when he reftored any exil'd 
Princes to their Dominions, he gave them 

likewiſe the Revenues, which had been brought 
in the mean-time into the Ronan Treaſury : We 
may oblerve, that he believed their Kingdoms 
to have been unjullly taken from them, and 
conſequently himſelt to be in diſhoneſt Poſ- 
ſeſſion. Or if he did not condemn his Prede- 
ceſſor's Act in this matter, yet it may ſtill be 
queſtion d, whether he reſtored theſe Fruits 
and Profits out of ſuppoſed Duty and Con- 
ſcience, or out of meer Generolity. So that 
we take it to be the truer Judgment to affirm, 
that the Innocent Polleflor is not obliged to 


f reſtore the Value of what he hath ſpent, when 


he cannot recover Damages of the Perſon who 
cheated him with this falſe Title. For in 
that Caſe, he cannot be ſuppoſed to have en- 
rich'd himſelf by the Purchaſe. And it ſeæms 
a greater Hardſhip to pay the Value of a thing 
that 1s ſpent and gone, than to reſtore the 
thing it ſelf were it forth-coming. 

X. Fourthly, Such a Poſſeſdor 15 not bound 10 
make good thoſe Fruits or Profits which he neg- 
leFed to tate; becauſe be neither hath them, 
nor any thing elſe in their Room. And his Neg- 
ligence about what was bir own, or in all re- 
ſpects the ſame as if it had been h own, is 
adjudg'd to be a ſufficient Prejudice to him 

6). 
; A Fifthly, I ſucb a Poſſeſvor having receiv'd 
the thing as a free Gift, ſhall have afterwards 
beſtou d it on another, he is not obliged to make 
Satisfaction to the Owner, unleſs it appear, that 
he wonld baue given as much ſome other way ; for 
then the ſparmg his own Stock will be reckon'd 
a matter of Gain and Advantage to him. This 
Account ſeems to ſuppoſe a Diſtinction between 
Donations out of Duty, and Donations out of 
meer Bounty; as that the former only are to 
be made good in the Cale before us, and not the 


(a) Vid. Inftis. lib. 4 tit. 7. Upon the ſame Foundation the Action which they term de in rem verſo ſeems to 


depend. 14. Y. lib. 1 5. tit. 3. 


1) See Examples of this in Grotius's B 2. C. 10. f. 2.n. a, &c 


( $ 
(b) Comp. Ziegler. ad Grot. d. 1. (c) Via. D. lib. 5. t. 3. 1. 40. D. de hered petit. & lib. 6. t. 3. D. de rei vin. 


(d) A. lib. 6. t. 1. 1. 20. 1. 50. D. de rei windic. 


(e) Lib. 3. tit. 32 leg. 22 de rei vindic. 


(f) Ha. J. ft. 3. I. 36. . 5.1. 38, 39. D. de hercd. petit. & J. 6. t. 1. I. 27. ſ. F. 1. 31. I. 48. l. 65. D. de rei vin. 


(g) 7d. lib. abi ſup. I. 25. L. 8 
I. 47. f. 1. D. de ſolution. Ci) Calig. c. 16. 


„9. D. de hæred. petit. & lib. 6. t. 
(k) 74. lib. 6. t. 


1. I. 52. D. de rei vindic, (h) Add I. 46 t. 3. 
1. I. 78, O de rei vindic. 
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latter. Becauſe ordinarily peaking, no Man 
is preſumed to give, in this gratuitous manner, 
unleis he thinks himſeclt to have ſomewhat 
1upcrfluous; and conſequently, his Inclination 
to give, is judged to have proceeded from his 
Opinion, that the thing which he thus di- 
tpoſed of, and which proved to be anothers, 
was more than he wanted for his own uſe. 
And as to that Obligation which ariſeth from 
ſuch a Bounty inthe Receiver, it is by no means 
reckon'd amongſt thoſe things which are ca- 
pable of being rated at a ſet Price; and there- 
tore he who only expects an uncertain return 
for what he dock actually beſtow'd, doth not, 
in the leaſt, appear to have been made richer 
by wha. he parted with on this Proſpect (a). 
Butt 1s to be conlidered likewiſe farther, 
whether the preſent he ſtil] remaining in the 
laſt Receivers hands or not: If it be, the Pro- 
pr ietor ſhall claim it directly of m, and not 
trouble the Intermediate Receiver: If not, 
the main Burthen ſhall ſtill fall on the Perſon 
who either now poſſeſſeth the thing, or hath 
been made richer by it. But the Intermediate 
Poſſeſſor ſhall only come in for a ſmall Share 
in the Burthen, 1naſmuch as he too perhaps 
had an Opportunity of making ſome Advan- 
tage (5). 

XII. Sixthly, FF ſuch a Poſſeſſor having fir Fi 
bought the thing, ſhall after wards have alienated 
it, he ſhall not be bound to give the Owner any 
more than the Overplus of the prime Co, or 
fo much as he hath gain d by bis Bargain But 
if it fart coft him nothing, and yet he hath ſold 
zt, he ſhall then be obliged to give up the Price 
received, in caſe the Owner cannot recover the 
the thing it ſelf of the preſent Poſſeſſor ; and 
unleſs the former Party hath ſquander'd away 
the Price he took, which if not ſo eaſily gotten, 
had not been ſo prodigally ſpent. But he who 
puts a thing off for juſt to much as it coſt him, 
is no Gainer, being ſuppoſed only to recover 
his Own. Nor can it be ſaid in this caſe, that 
the Price ſupplies the room of the thing; un- 


leſs he parted with it out of a knaviſn Deſign: 


Becauſe otherwiſe, the Owner 1s to challenge 
his Goods from the Hands of him who is now 
in Poſſeſſion. 

There is a Law of the Dige (c) urg'd in 
the preſent Caſe, which runs thus; FF after a 


Thief hath ſold the Goods he Hole, the Owner of 
them ſhall by violent means get the Price out of 


his hands, he ſeems to be guilty of Robbery as 
much as the other party was before , and to be 
equally obnoxious to the Law. For all agree 
that the Advantage of a Stolen Thing, or the 
Money into which it is turn d, 1s not it ſelf like- 
wiſe Holen. But this Law properly reſpects 
Civil Governments. For thoſe who live in a 
State of Natural Liberty, may as fairly ſeize by 


Violence the Price of what hath been ſtolen 
from them, as the Thing it ſelf. 

XIII. Seventhly, Such a Poſſeffor, tho he pur. 
chas'd the Thing at a conſiderable Expence, yet is 
bound 10 re Hore it, and cannot require his Charges 
of the Owner, but of the Sefler. For, other. 
wiſe, the Right of Challenging would turn to ng 
account, if the Challenger were to refund the 
Price. And he who buys a Thing of another whom 
he might ſuſpec not to be the true Proprietor, 
ought to have provided particularly 9 1s own 
Security , in caſe the Ibm id afterwards 
happen to be claim d. Te this Condition of ſe. 
curing the Ruyer's Title, is indeed imply'd 
in all Contracts of Sale, according to Natmal 
Equity (d). 

To the Rule above-mention'd the following 
Exception ought to be added; Unleſs in a Caſe 
where the True Proprietor could not in all proba- 
bility have recover'd poſſeſſion of his own, with. 
out ſome Expence : As ſuppoſe the Good's were 
detain'd in the hands of I hieves or Pirates, and 
from them purchas'd. For here the honeſt Man 
who delivers thc Goods, may fairly dedu& fo 
muchas the Proprietor would have gladly ſpent 
to regain them: Becauſe, the Actual Poſſeſſion, 
eſpecially when not to be recover'd without 
difficulty, is capable of being rated at a certain 
value, and the Proprietor when reinſtated in it, 
15 adjudg'd to be, on this account, ſo much the 
richer. Whence aroſe the Cuſtom for Perſons 
who have loſt any Thing, to promiſe mirureyr, 
a Reward and Encouragement to the Finder. 
(e) For the ſame Reaſon, tho the buying of 
what's already our own be void, according to 
the ordinary Courſe of the Civil Law, yet 
Paulus (f) affirms it to be good and valid, if 
it be firſt agreed upon, that the poſſeſſion of 
what's our own may be purchas' d, when re- 
maining with another. 

Tis propos as a farther Queſtion on this 
Point, I betber a Man who buys a Thing thus 
detain d, purely with deſign to convey it to the 
Owner, may demand the Price to be refunded? 
Some take the Negative part; becauſe, ſay 
they, The Right accruing to the Proprietor can- 


not be taken off by this allegation of the Buyer. 


(2) But indeed, if ſuch a Purchaſer foreſaw 
with fair probability, that the True Owner 
would hardly recover his Goods by other 
Means, and if the Price which he gave do not 
rife above what the Actual Paſſeſſion which he 
reſtores may be valu'd at, thenꝰtis abſolutely re- 
quiſite that what he expended ſhould be repaid 
him. But whether he who redeems the Thing 
in this Caſe ſhall be allow d an Action againſt the 
Proprietor, ſuch as they term Negotiorum geſio- 
rum, or to recover the Charges he hath been 
at in the Proprietor's Bulineſs, it is the Province 
of the Ciuiliant more nicely to State and en- 


—_— 


fa) "4. lib 5. t. 3 L 25. f. 8 D. de hered. petit. Comp. Ziegler ad Grot, d. I. ſe#. 7. (b) Add. Scruv. Exercitat 
XI. tet. 13. (e) a Lib 47. t. 2.1. 48. Sect. wit. D. de furtis. (d) Vid. Lib. 5. t. 3. I. 22. P. de hæred. petit. 1.25. 
prince & Seft. 1. c% Lib. 18. t. 1. De Contrah, Emp. &c. Leg. 16. & C. Lib. 6. t. 32.1. 3 & C. de rei vindic. Lib. 21. 
r 2 J. 1. D. de c vic. Cc. Lib. 14. t. 2. I. 2. f 3. D. de L. Rhodia, & Lib. 8. t. 45. 1 16. D. de evν & Lib. 6. t. 2 


] 2. C. de ſurtis. 


(© ) Ha. Moſch. Idyll. 1. imitated by Apuleitu, Metam. 1. 6. 


(f) un Lib 18. t. 7. J. 34 f. 4 


D. de Contra! emmprigne, (g] Vid. Lib. 30. t. 17. I. 11. D. de diverſ. reg. juris 
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quite. (t) The Reaſon which Crotius offers 
for his omitting to determine that Matter, is, 
Becauſe the aforeſaid Action ariſeth purely from 
the Civil Law, having none of thoſe Foundations 
to reſt upon, from which bare Nature mtroduceth 
an Obligation in the Caſe. But tho''tis not indeed 
the Concern of the Law of Nature to examine 
or determine to what Particular M770% at Civil 
Law, the preſent Caſe may be, or ought to be 
reduc'd; yet it cannot be deny'd, but that the 
very Action above ſpecify'd, of recovering 
Charges on account of Buſineſs manag'd for 
another, hath a Foundation in Natural Equity, 
and in Tacit Compact. (2) For it cannot on 
any pretence be requir'd of me, that I ſhould 
by my Kind and Generous Alliſtance preſerve 
or improve another Man's Goods altogether 
gratuitouſly, and without receiving what I 
am out of Pocket in his Service (a). It ſeems 
therefore the molt plain and natural way of 
reſolving ſuch Caſes, that the party who re- 
deems a Thing after this manner, as likewiſe 
he who tratiſats any Buſineſs on another's be- 
half, be ſuppos'd to hold the Thing which he 
hath redee med, or about which he hath employ'd 
his Money or his Pains, as 4 P ledge or Mortgage, 
till ſuch time as he receives fſatisfaftion. Yet 
if there he no Fruits of his Labour remaining, 
which he might take hold on for his own ſe- 
curity, and if the other barbaroufl _ to 
pay him for his ſo uſeful and profitable Alliſt- 
ance , I am not of opinion that he may apply 
the ſame Means towards aſſerting his Ri vi 
as are us'd in that other kind of Right which 
ariſeth from expreſs Contract; But all he can 
do ſhall be to expoſe the Ungrateful Wretch 
to Publick Hatred and Deteſtation, as one who 
doth not deſerve the leaſt Inſtance of Good 
Will from Mankind (3). The Roman Laws 
have conſider d the Equity of ſuch a Reſti- 
tution, in handling the like Cafes (c). And 
in the whole Compaſs of this Affair, Terence's 
Remark ought to paſs for a General Caution, 
that Jui ſummum ſumma ſepe eſt malitia (d), 
T he bighe/t Right is very often the higheſt Wrong. 

XIV. Eighthly, In the Opinion of Gro7zes, 
Fe who buys another Man's Goods, cannot return 
them upon the Hands of the Seller, and demand 
back hrs Money in their flead : Becauſe ſo ſoon as 
ever they came under his 
in him an obligation of reſtoring them 10 their 
true Owner. In which Caſe, we are of a dif- 


— ä 


er, there commenc'd 


— 


ferent Judgment: For certainly I am net 
bound to purchaſe a Thing which I knew to 
be anothers , only that the True Maſter may 
recover his Goods, and that I may loſe my 
Money. When therefore I find the Thing 
which I bought to belong to another Owner 
and am unwilling the Claim ſhould be directed 
againſt me, either to avoid the trouble of the 
Diſpute, or becauſe 1 deſpair of getting my 
_—_ again of the Seller, I ſhould think, 
That J might fairly recede from ſuch a Bar- 
gain, (provided it were not too late,) to ayoid 
the drawing upon my ſelf an unneceſſary and 
unprofitable Contention; yet ſo as that I 
ſhould be at the ſame time oblig'd to diſcover 
to the Owner, upon his demand, where his 
Goods are lodg'd, that he may have an oppor- 
tunity of _— them (e). : 

XV. Ninthly, Ze who comes honeſtly by the 
aße ſſion of a Thing, and knows not whoſe it is, 
1s not, by the Law of Nature bound to grue it to 
the Poor, tho ſuch an Appointment by Ciuil 

rdinances would be very juſt and commendable. 

he Reaſon 1s, Becaule by the force of Proper- 
i none can claim a Ag in the Thing beſides 
the Proprietor. But now to the Party -here 
concernd, the not appearing of a Proprietor, 
is the ſame as if there really were none: 
Which is indeed a General Rule in other Caſes. 
And therefore there's no body who hath 2 
better Title to hold the Goods, whilſt the 
Owner is unknown, than he who after this 
fair and * manner is at preſent in poſ- 
ſeſſion of them. 55 

XVI. Tenthly, What Crotius aſſerts, That 
4 Fee taken either on a diſbone ſt account, or for 
* an honeſt Service, yet ſuch as ought to have been 
perform d gratis, it not to be reſtor a, we allow; 
if the neceſſity of Reſtitution is to be deriv d 
wholly from the Propriety of Things, con- 
ſider'd by it ſelf. For thus, he, to whom any 
Thing hath paſs'd with the Conſent of the 
former Owner, cannot be obliged to refund it. 
But when the Cauſe of receiving ſuch a Fee 
was diſhoneſt, as ſuppoſe Extortion, then there 
ariſeth an Obligation to reſtore it, from ano- 
ther Principle. And under the General Name 
of Extortion ought to be comprehended all 
Ways and Methods (though not ſo violent) 
of picking Mens Pockets by Corrupt Dealings : 
As when Magiſtrates refuſe to adminiſter 
Juſtice without a Bribe (J). 


K 


So 


—— 


(1) An Afio negotiorum geſtorum is, when One Man has done for another a Buſineſs unknown to Him, with- 
out any Commiſſion or any expreſs Order from Him. See B. III. t. 5. D. De Negotiis geſtis. (2) See Mr. Barbeyrac's 
Third Note upon this Se&ion. (a) Add. Ziegler ad Gros, d. I. Set. 9. (b) See 1 Sam. XXV. 7. 15. 21. 

(e) Vid. Lib. 11. t. 7. I. 14. ſect. 13. D. de religioſ & ſumpt. funerum. & Lib. 3. t. 5.1. 6.1. 3. D. de negot. geff. G- 
Lib. 14. t. 2.1. 1. D. de lege Rhodis. (d) Heautontim. AQ. 4. Scen. 5. v. 47, 48. (e) Vid. Lib. 6. t. 1.1. 17. 
prone, D. de rei vindic. & Zieglæ ad Grot. d. I. Sect. 10. (f) See 1 Sam. XII. 3, 4 Where Samuel's Intention ſeems 
to have been, not to make ſhew of any 2 Sanctity, but to declare by that Solemn Proteſtation that he 

A 


had in no reſpe& tranſgreſs'd the Common Duty o 
Fault of his - be — 


Judge ; and conſequently, that he had not deſerv'd by any 
out of his Office, by the creation of a King. See before, Bek. III. c. 7. Section 9. 
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C HAP. I. 


Of PRICE 


INCE Things that are the Subject of 
Property, are of different Natures, 
and adminiſter differently to human 
Neceſſities, and fince it often hap- 
pens, that either the ſame Thing be. 
longs to many , ( the Parts of which are not 
in all reſpe&s alike) or that Things of a diffe- 
Tent Nature are to be exchang'd for one an- 
other; hence it becomes neceſſary for Men to 
agree upon ſome common Meaſure, by which 
Things of a different Nature may be compared 
together, and made equal to one another. 
Now Things are thus compared, and found to 
be equal, or unequal in reſpect of their Quan- 
tities, for Equality is nothing elſe but an 
Agreement of Quantities ; and therefore we 
mult conſider the Quantity of Things and AQti- 
ons, as far as they are uſeful to human Life, 
together with the Foundation and common 
Meaſure of that Quantity. 

II. We find then, that Things are ſaid to 
be equal, not only as they agree in he three 
Dimenſins, but in ſome other reſpect. Thus 
Honour, Labour, and Wages are ſaid to be equal, 
or unequal, not by reaſon of their agreeing, 
or diſagreeing in Dimenſion, but upon ſome 
other Account. And therefore there mult be 
ſome other Quantity, beſides that which is 
term'd Phyfical and Mathematical, tho' Phi- 
lofophers have hitherto talked of no other. 
Which is evident, it we conſider, that the 
Nature of Quantity in general, does not con- 


fiſt in the Extenſion of Subſtance, but ia 
Things being capable of having a Value put 
upon them, and conſequently of being com- 
pared together. But fince Things receive a 
Value, not only from their natural Subſtance, 
but alſo in reſpect of ſome Moral Confidera- 
tion, it follows, that beſides the Natural, there 
mult be alſo a Moral Quantity (1). However 
Things of the ſame Nature and Goodneſs re- 
ceive a Value even from their Natural Quan- 
tity, as a great Diamond, gæteris paribus, is 
more valuable than a ſmall one ; which yer 
we have not always a Regard to in the Valua- 
tion of Things of a different Species, or Good- 
neſs; for a great Dog is not always more Va- 
luable than a little one; or a great Maſs of 
Lead than a ſmall Piece of Gold. 

How Perſons are Morally valued according 
to Opinion (2); and their Actions, according 
as they are productive of Merit or Demerit, 
has already been diſcourſed of in its proper 
place (3) My Deſign here is only to treat of 
the Moral Quantity of Things and Actions, 
as they are concei vd to have ſome Uſe in the 
common Affairs of Lite, and as they are ca- 
pable of being compared together in order to 
Commerce. This we call Price, which is the 
Moral Quantity or Value of T hmgs or Actions, 
by which they are uſually compared together m 
order to Traffick. 

III. Price may be divided into Proper and 
Eminent (4); the fir# is placed in Things 


{1} SeeB.1.c. 1 ſ. 22. (2) See E. 8. c. 4. (3) See B. 1. c. 8. SceB.8.c. 3.1. 15, &c. (4) la che 
eins! "ris Purge Vulgare, Which Mr. Barbeyrac tranſlates Price Progr or lutrinſick, becauſe thus tis diſtinguiſh d 
ea our Author had of the Term gare. 
an 


Sum [Cr itinm Commu in Set. 9. and more properly expreſſes the 
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and Actions, ſo far as they are capable of pro- 
curing either the Necellaries, or Convent- 
encies, or Pleaſures of Life: The ofher is 
placed in Money, which is ſuppoled to contain 
virtually the Prices of all Things elſe, and to be 
the common Meaſure and Standard of them. 

IV. For the right underſtanding the Nature 
of the proper Price, it is neceſſary to conſider 
dultindliy. Firſt, upon what it is founded; 
Secondly, what it is that raiſes or ſinks it. 
The Foundation of the Price or Value of any 
Action or Thing is, Fitneſs (1) to procure, 
either mediately or immediately, the Neceſſa- 
ries, or Conveniencies, or Pleaſures of human 
Lite. Hence in common Diſcourſe we call 
thoſe Things that are uſeleſs, Things of no 
Value; and thoſe Men too we ſay ate of no 
Value, that are unprofitable Burthens of the 
Earth. Thus the Cock in the Fable ſet no 
Value upon the Jewel, becauſe of no ule to 
him. Crotius (a) is of Opinion, That ant is 
. the moſt natural Meaſure of the Price of things : 
Where if he means, that Want, in its own 
Nature is the Foundation of Price, or that 
therefore Men only value a thing, becauſe they 
want it, it will not univerſally hold true. For, 
if ſo, thoſe things, that are ſubſervient to 
our ſuperfluous Pleaſures, wou'd bear no Price, 
which yet the Luxury of Man has ſet a great 
Rate upon. For we do not really want any 
thing, but what we cannot, unleſs with great 
Inconvenience, be without (6). But ik his 
meaning be, that the Want of the Buyer raiſes 
the Price, I own it 1s — ſo; but, that 
it is the Natural Meaſure of Price, that the 
more a Man's Neceſlities preſs him, the more 
may be juſtly exacted of him, no honeſt Man 
will admit; Nor does that place of Ariſtozle, 
(c) cited by Grotzus, make for the purpoſe : 
For the de, or Want he ſpeaks of there, 
which in a manner preſerves and holds toge- 
ther all Commerce, is not the Foundation of 
Price, but of Bartering only. For if Men 
wanted Nothing, but what they could ſupply 
themſelves with, there would be no Bartering, 
or Exchanging Commodities, but every one 
would keep and enjoy his own (4). 

V. Yet it is obſervable, that ſome of the 
moſt uſeful Things of human Life have no 
Price ſet upon them, either becauſe they are 
and ought to be free from Property ; or be- 
cauſe they are excluded from Commerce; or, 


_ 


laſtly, becauſe _ come within the reach of 
it, no atherwiſe than as Appendages of ſome 
other Thing: beſides, the Law has remov d 
ſome Actions from Commerce, and thereby ex- 
empted them from Price. Thus the Air, the 
Sky, the heavenly Bodies, and the vaſt Ocean 
not being appropriated, can bear no price, how 
ſerviceable ſoe ver they may be to human Life. 
And the Law having forbid things ſacred to 
be brought into Commerce (2) has thereby 
exempted them from Price, al ſome of 
them have nothing in their own Nature to 
render them incapable of it. Nor, can an 
Price be aſſign d for a Free-man's Head, it be- 
ing a Contradiction to be free, and at the ſame 
time expos'd to Sale; for he is no ſooner ex- 
pos'd to Sale, but he ceaſes to be free: And 
therefore, even upon this Account, Liberty is 
{aid to be an invaluable Thing, becauſe the 
Advantages of it are ſo great as to exceed all 
Value (e) (3). 
Many Things alſo have no Price, becauſe 
they are not capable of being poſſeſa d ſepa- 
rately by themſelves, which yet very much 
enhance the Price of the Thing they appertain 
to; as the want of them takes from it not 2 
little. Thus the lying open to the Sun, a clear 
and wholſom Air, a pleaſant Proſpect, the 
Winds, Shades, Oc. conſidered ſeparately in 
themſelves bear no Price, becauſe they cannot 
be enjoy'd without the Land they belong to; 
but yet of what Moment they are in the Pur- 
hab of Lands and Tenements, no Man is Ig- 
norant. (f) And hence, by the way, it ap- 
rs, how the Cauſe that Demaſtbenes pleaded 
fore the Judges, about the Shadow of the 
Aſs, ought to be decided: For he that hired 
the Aſs could not hinder the Owner from 1y- 
ing down where the Shadow of the Beaſt fell, 
but might have immediately have taken it 
away by driving the Aſs to ſome other place. 
Laſtly, whatſoever Actions, either divine, or 
human Laws command to be done gratis, or 
forbid to be done at all, and ſo exclude from 
Commerce, cannot be brought under any Price. 
Of which Nature are thoſe ſeveral Actions 
which have ſome ſupernatural Effect aflign'd 
to them by divine Inſtitution; as Remiſſion 
of Sin, by the Abſolution of the Prieſt; the 
Application of ſpiritual Benefits, by means of 
the Sacraments; and ſuch like. Which who- 


ſoe ver confers upon another for any valuable 


(1) See Mr. 


Barheyrac's iſt Note upon this Se&. (a) L. a. c.12. . 14. (b) Mar. IX. 12. (e) Nic. Ly. c.8. p.65. 


B.Ed. Pariſ. (d) Ib. Arif. Polit. 1. c. 6. (9). Bartering obtains in every thing, and began Naturally from ſome Peoples having 
more — bad — for, and —— having leſs. For then they were forc'd to exchange till they had furniſb'd them- 
ſelves with what they wanted. (2) By Res Religioſe, the Roman Law underſtands principally places where any thing 


had been buried. See Inflit. B. 2. t. 1. . 8, 9 and Dig. B. 11. t. 7. 4e religioſ. & ſemptib. funer 6 
Spec. Leg. p. 597. Edit. Genev. delivers. Prices were ſet upon 


(e Here tis worth obſerving what Phils Judes: 


um, &c. 


thoſe who had devoted not only their Goods, but themſelves ; not according to their Beauty, or Stature, or ſuch like, but 


according to their Age and Sex : for the Law fixes CC 


ſolver Pieces Price for @ Man, 


frem the 20th to the Goth Tear of bis 


Age, and a CXX upon a Woman ; from the 5th to th: 20th Tear LXXX for a Man, and XL for man; Sun Ion 
XI oman XL, 


70 the 5th Tear XX for @ Man, for a Woman 


ſ adn. and Sex are rated at the ſame Price, for thr 
whether 


ee good Reaſons : 1 
great, or mean Perſons make it. 2dly, in the Caſt of 4 Vow Perſons ought not to be rated 


- if paſt the Goth Tear for a Man LN, for 4 


, Becauſe the Dignity of the Vow is the ſame 
the ſame Terms 


with Slaves expoſed to Sale; for thoſe are mere, or leſs eſteem d according to the Beauty and Vigour of their Bodies. 3dly, 


and chiefly, Becauſe with God there is no Reſpe# 
(f) Pliny, Nat. Hiſt. lib. 12. cap. 1. ſays 


Perſons, 8s there is with Men. 
| the Plane-tree, That the People pay Taxes for the very Shade of it, Thus | 
i» Holland 7hoſe ther have Windmills pay a Yearly Tribute for the Publick Wind, at is pretended, 


Aaa 


- (3) See the 27th Chap. of Lewir. 


Con- 
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Conſideration, is guilty of Simony : and to 
meaſure ſuch things with Money is look'd upon 
as Impiety and Irreverence towards the Divine 
Author (a). Unlawful too 1t 1s, to beſtow Ec- 
cleſiaſtical Preferments for Money, upon un- 
worthy Perſons, which ought to be given to 
deſerving Men gratis (b). Neither ought the 
Rewards and Teſtimonials of Virtue and Learn- 
ing to be fold to thoſe that don't deſerve them; 
not only becauſe by this means they grow cheap, 
but becauſe ſuch Men are often, by a pompous 
Title, recommended to publick Employments, 
to the great Prejudice of the Common-wealth 
(1). And indeed 'tis a Shame to the Men of 
Letters that ſome ſhould take fuch Liberty, as 
Fabius of Bentiuglio (c) expreſt in Jeſt, who 
going to make a certain Perſon a Doctor, met 
by Chance an Aſs, that yawning with an open 
Mouth, look'd as if he were laughing; to whom, 
Why laugh you, ſays he, you filly Creature? We 
can make ou a Doctor too, if you have but Money 
(d). Thus a Judge ought not to ſell that Juſtice 
which he ſhould adminiſter gratis (e). A Ruffian, 
or a Sorcerer, can't juſtify his being hired, for 
Money, to kill a Man. A Scholar ought not to 


. debaſe his Style and Learning in writing Scan- 


dal, nor ought any Man to proſtrate his Credit 
by maintaining an unjuſt Cauſe, or to ruin a 
juſt one by Perjury ; and many more of the ſame 
Stamp. 

VI. There are ſeveral Reaſons why the Prices 
of Things ſhould riſe, or fall, why one Thing 
ſhould be preferr'd before another of as great, or 
greater Uſe. For here the Neceſſity of the 
Thing, and the Eminency of its Uſe, does not 
always take place. Nay, we generally find the 
molt neceſſary Things are cheapeſt, becauſe b 
the peculiar Providence of God, Nature affords 
a greater /ncreaſe of them (/). That which 
chiefly raiſes the Price, is Scarcity, Thoſe 


Book V. 


C 
Things that are ſcarce, ſays Sextus Empiricus, the 
(g) are valued: thoſe that grow among H us, and Til 
are every where to be had, are quite otherwiſe. m\ 
If Water were difficult to be met with, how much cal 
more valuable would it be, than the Thines ue be 
mo value now ? Or, if Gold lay in the Streets, as leſ 
common as Stones, who, do you think, would value we 


it, or locł it up? And there fore ſome have thought ot 
it a Maſter-· piece in Trade, to procure a Scarcity. pr 
As the Dutch, in many Parts of the /nates, root T 
up the Cloves and \ntmegs, to prevent too great ta 
a Plenty of thoſe Spices (5). Beſides, a Thing ol 
is {till more valuable, when tis not only ſcarce, it 
but alſo comes from remote Places. Pliny (i) m 
tells us of two Boys, the one Born in Aſia, ( 
theother in France, who were wonderfully alike, 

and whom therefore the Merchant ſet a prodi- tl 
gious Rate _ and the Purchaſer look d upon v 
nothing, in his whole Eſtate, to be more valua. 1 
ble. For the Ambition of Mortals eſteem thoſe u 
Things molt, which few Men have in Common c 
with them; and on the other ſide, thinks mean- t 
ly of thoſe, which are ſeen in the Hands of 1 
every one. Nay, ſo perverſe we often are, as 1 


to eſteem a Thing the more becauſe it is for- 
bidden; its being forbidden whets our Curioſity. 
And there fore Lucian (k) with Reaſon ridicul d 
thoſe, Mo in Winter had themſelves with 
Roſes, and are pleas'd with them when ſcarce and 
out of Seaſon ; but nauſeate and deſpiſe what 1s 
in Seaſon, and agreeable to Nature. 

But, generally we ſet a great Value upon no- 
thing, but what raiſes us in ſome Meaſure a- 
bove the Rank and Condition of others : and for 
this Reaſon Honours particularly, are more va- 
luable for being ſcarce (7). Tho' indeed it 
proceeds from the Corruption and Pravity of 
Human Nature, that we value real Goods more 
or leſs, according as few or many poſſeſs them 
in Common with us. For my Goods are never 


a _ = Ana wo, id ow = *%q * _ 


(a) See Acts VIII. 209. (b) Add. Decretum Gratiani, Cauf. r. Queſt. 1, 2,3. (1) Via. Plin. Nat. Hiſt. I. 16. c. 4. 

(c) Vid. an N/cium Erythreum, Pinocotheca 2. c. 29. (d) Ovid. de Arte Amandi, L. 2. v. 163. Secum habet in- 
gemum, qui cum libet, accipe dicit. The Practice of the Chineſe is otherwiſe, of whoſe Examinations and Preferments, 
Vi. Neuhof. in Gen. deſcrip. Sine, c. 3. Plin. N. Hiſt. /. 16. c. 4. Oaken Crowns were the noble Badge of the Soldier's 
* Valour, bur now of late are Marks of the Emperor's Clemency, ſince, by Reaſon of the Licentiouſneſs of our Civil 
Wars, it ſcems meritorious not to kill a Subject. O happy Times! which have rewarded ſuch noble Services with 
Honour only, and, when other Crowns were valued for the Gold they were made of, would not allow the Preſer- 
* ving a Subject ro be rewarded with any Thing that might bear a Price, thereby clearly profeſſing, that they thought 


it a Sin even to ſave a Subject for the ſake of Lucre. 
(ec) Non bene conduct i vendunt perjuria teſtes, 
fon bene ſelecti judicis arca patet. 
Turpe reos empta miſeros defendere lingua, 


Plutarch, in the Life of Romulus p. 25. talking of the Duty of Patrons towards their Clients, adds; Tir accounted a 
mean and ford Thing for thoſe who are Rich to accept of a Fee of thoſe who are Poor. From whence the Cincian Law after- 
wards hid its Original. Hic clamoſt rabioſa fori Jurgia ven dent improvus, irns & verba locat. Sen. Herc. fur. v. 171, r. 
d. Quint. In/tit. Orat. 1. 12, c. 9. The Roman Laws thought it mean to ſer a Price upon Philofophy and Civil Know- 
ledge. d lib. co t. 18. leg. 1. ſ. 4, 5. D. de Extraordin. cognit. and Gret. in Flor, Spar. in h. I. and Nuint. Inſtit. Orat. 
I. 12. c. 7. where diſputing whether a Price ought to be fer on Eloquence, among other Things, ſays, { may 6c - 


Means of rendring Toings Cheap to put a Price upon them. 


(f)  Whatloever is neceſſary for Mankind, the Divine Providence has contriv'd, that it ſhould not be dear, or 
hard to be go, as are Pearls, Gold, Silver and other Things, which neither our Body, nor Nature requires: but as 
for thote Things we cannot ſafely be without, ſhe has plentifully diſpers'd them throughout the World. Vitruv. de 
Architect 1. 8.-n the Preface. (g] Pyrron, Hypoth. I. 1. c. 14. p. 29. Ed. Genev. (h) The Egyptian do not permit 
their P aper-reed to grow in many Places, by which they procure a Scarcity, and conſequently raiſe the Price, but 
© hinder the common Uſe and Advantage of it. Strabo, I. 17. p. 550. Plato Euthydemo, p. 211. C. Ed. W:ch. That which 
is ſcarce is valuable, Water is not valued altho the moſt uteful Thing in the World. 

n. 3. Ed Celar, Curious Dainties are not valued for their Taſte, but for their being hard to be — | 

(1) L.7.c. 12. (kJ In Nigrino, p. 38, 39. Ed. Amt (1) Vid. Corn. Nep Milriade, c. 6. Cic. de 
The Rewards of Verrue ought to be chaſt and ſacred, not to be communicated to wicked, or mean Perſons; for 
* Things that are ſcarce and difficult are recommended to Men by the Rewards that attend them 


— 


uod fuciat magnat turpe tribunal oper. 
Turpe tor! reditu cenſus augere Paternos, 
Et faciem Lucro proſtituiſſe ſuum. 
Ovid. Amor. lib. 1. El. 10. v. 37, Cc. 


Mamertin Paneg. Fulizn, c. 11 


nvent. I. 2. c. 39. 
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the worſe, becauſe others poſſeſs the like; nor 
the better, becauſe others want them. Thus 
my Health is not the leſs valuable to me, be- 
| caule others allo enjoy theirs; nor the more, 
becauſe others are ſick. Nor is my Knowledge 
leſs worth, becauſeothers are knowing too; Nor 
wou'd the Value of my Wiſdom re, ſhou'd 
other People prove Fools. He therefore that 
rides himſelf in ſeeing others want the 
Things which he is Maſter of, ſeems indeed to 
take Pleaſure in other Men's Mis fortunes: and 
on the other ſide, he that thinks his own Goods 
the worſe, becauſe others poſſeſs them in Com- 
mon with him, ſeems to þe moved with Envy. 
a 
| Bur indeed, as in many Things, ſo in this, 
the general courſe of Men's Inclinations de- 
viates from right Reaſon. Hence 1t 1s, that the 
Luxury of Man has ſet moit unreaſonable Rates 
upon many things, which Human Nature cou'd 
ealily be without. Which ſome think were con- 
triv'd on purpoſe, that there might be ſome Uſe 
in vaſt prodigious Riches. What mighty Rates 
ſome Pearls bear, hoſe Gooaneſs conſifts in ſuch 
4 Degree of Whiteneſs, Largeneſs , Smoothneſs 
and Weight; Qualities ſo hard to be match d, 
that never any tuo of thoſe Pearls are found alike 
(b)? Nay, the Folly of Men fancies there muſt 
be ſomething extraordinary in what coſts much. 
Heliogabalus order'd the Prices of the Dainties, 
pans for his Table, to be repreſented to him 
greater than really they were, for that, be are, 
created an Appetite to them (e). Janus Nictus 
Erythraus (d] tells us of Twizps, that thirty 
Years ago ( when he writ this) they lay upon 
the Top of the As without any Care or Notice 
taken of them: Yet when they were brought to 
Town, the People, fond of them for their Rari- 
ty, ſet ſuch a Price upon them, as that every 


after they had encreaſed and grew common, their 
Price ſunk fo low, that hardly any Thing was 
cheaper. (e) For Mankind is fo whimſical and 
filly, as to think thoſe happy who poſle(s Su- 
perfluities; rather than thoſe who abound 
in all the Neceſſaries and Conveniencies of 
Life. And therefore it ought to be rank'd 
among the ſenſeleſs Opinions of the common 
People, to value Things, either for their being 
new, or fcarce, or hard to be gotten, or 
brought from far, unleſs their Goodneſs alſo, 
and their Uſefulneſs recommend them (7). 
But thoſe Things, that are of daily Uſe, and 
eſpecially ſuch as relate to Provifion, Apparel, 
and Arms, riſe in their Price, when they be- 
come neceſſary as well as ſcarce; as in a Dearth 
of Corn, or in a Siege, or in flow Voyages, 
where Hunger and Thirſt are craving to be 
ſatisfied, and Life muft be preſerved upon 
any Terms (z). When Hannibal beſieged 
Caſilinum, a Monſe was fold for two hundred 
Pieces of Gold, and he that fold it died of 
Hunger, whereas he that bought it was pre- 
ſerv'd. The Prices of Artificial Things, be- 
ſides the Scarcity of them, are much raiſed by 


the Neatneſs of the Art; (5) The Reputation 


of the Artificer adds Credit to ſome, and others 
are the more valuable for the Character of their 
former Poſſeſſor. As Lucian (i) mentions one, 
who had bought Epictetus's earthen Lamp at 
three hundred Denarii, hoping, no doubt, to 

et Epictetuss Wiſdom, by ſtudying by that 
E Thus the City Caſco in Pera was in ſo 
great Requeſt, that even the Seed that grew 
near it, tho' really no better than any other, 
was yet of more Value, than that which grew 
elſewhere (+). In ſhort, the Difficulty, the 
Elegancy, the Uſefulneſs, Neceſſity ot the 
Work, the Scarcity of Workmen, their being 


_ — 


Root ſold for above a hundred Crowns. But 


( a ) See Numb XI. 28, 29. Mark IX. 38, 39. 


Maſters in the Art (7), their not being under a 


(b) Plia. Nat. Hiſt. I. 9. c. 35. Pearls bear the greateſt 


3717 


Price of any Thing; they were firſt brought to Rome when Alexandria was taken, not long before Syla's Time; 
but a little after were ſo much in Faſhion, that even ordinary Women affected to wear them; for they uſed to ſay, 
* A Pearl to Women, when they appear'd in Publick, was as good as a Liftor. Idem. ibid. Some Jewels are fo 
* valuable that no Price can be fer upon them. 14.1. 37. Proem. Our Coral amongſt the Indians bears as great 
"a Price, as their Jewels do amongſt us. Idem. I. 32. c. 2. Ad. Idem. c. 17. 34. L. 10. c. 29. L. 12. c. 14. i7 .19. 
*L.13.c. 15. L. 37. c. 4. L. 6. c. 17. Of Silk. With ſo much Pains, and fo far is it brought, that Women when 
- — appear in Publick may be ſeen through. At this Day, Amber with us bears a moderate Rate, in the Eaſt tis 
* vaſtly dear. ( c ) — gi ills juvant, que pluris emunt ur. Juv, Sat. 11. v. 16. Luxury has impos'd a Price 
upon the very Dregs that the Sea caſts up. Curt. I. 8. c. 9. n. 19. Old Plate receives a Value from the Fame of 
the Workmen, Braſs from a few Mens folly. Sen. Conſol. ad Helv. c. 11. (d) Pinacoth. I. 3. c. 17. & 24. In the Life 
of J. Barclay who was a great Admirer of them. (e) As our Deſires are, ſo are our Eſteem of Things; and there's no 
End of raifing the Prices of Things, unleſs we firſt ſer Bounds to our Extravagancies, Cicero in Verrum. I. 4. c. 7. 
' China and Earthen Wares are the dearer for being brittle. For tis an Argument of Riches, and a glorious Piece of 
_ Extravagancy to have a Thing that ſhall immediately be wholly deſtroy d. Plin. l. 33. The Brittleneſs makes Cryſta! 
. the dearer. For among unskilful People, the Danger, which oughe to ſink the Price, raiſes it. Sen. de Ben. I. 7. c. 9. 
Serab. I. 2 p. 87. Ed. Cen ev Of precious Stones, that are ſo much valued, that thoſe that have them not, are as happy 
as thoſe that have them, (f) Vid. Charron de la Sageſſe, I. 1. c. 39. num. 11. and l. 2. c: 10 num. 2. Agatharcia. 
de Mari rubro, c. 49. ſpeaking of the Alilei and Caſſandrini whoſe Country abounded in Gold, ſays, They bartered 
Cold for a tripple Quantity of Braſs, but gave double for Iron. For they proportioned their Rates according to the 
: Plenty, or Scarcity of the Commodities; in which we have not ſo much Regard to the Nature of the Thing, as the 
; Neceſſity of irs Uſe. (g) Plin. Nat. Hiſt. I. 8. c. 57. Quinctil. Neclam. 12. p. 176. Ed. Lug. Bat. In a very great 
: Scarcity any Thing that can be bought is cheap. (h) In which L. Mummius was ſo ignorant, that when he had taken 
Corinth, and thereby got Poſſeſſion of the Statues and Pictures drawn by the ableſt Maſters, he proclaimed to thoſe 
; whom he had hired to tranſport them into Italy, that if they loſt them, they ſhould find him new ones. Fell. Pat. I. 1. 
22. (i) Aver ſus indoctum. p. 386. Ed. Amſtel, (k) Garcilaſſo de la Y:ga Comment. Reg |. 3. c. 20. 
„, The Athenians had more need of good ſtrong Roofs to their Houſes, than the famous Ivory Statue of Miner ua, 
„Let H had rather be Phidias than the beſt of Carpenters. For a Man muſt be rated, not according to what he can do, 
but according to what Reputation he is in; eſpecially, ſince few can Draw, or Carve finely : bur any one is capable 


,of being a Carpenter, or a Porter, Cic. in Bruro, c.73, Thus Nicias gave a Talent for a Servant to look after his Silver 
| Mines, Xen, Mem. Socrat. p. 435. in fin. I. : | | 
Aaatz Ne- 
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Neceſlity of working, all contribute to the raiſ- 
ing of the Price (a) 

VIT. But ſometimes it happens, that ſome 
certain Things are valued at a high Rate, by 
ſome particular People only, which may be 
called the Price of Fancy (b). And this where 
Animals are the Object, proceeds from a fort of 


Acquaintance with them; (t) or, becauſe they 


know how to ſute themlelves with our Humour; 
or becanſe we have eſcaped ſome 1mminent 
Danger by their Alliſtance; or perhaps they 
are the Remembrancers of tome ſignal Event. 
Beſides, ſome Things are recommended by the 
Friend that gives them, lo that we wou'd not 
part with them for ſeveral others of the ſame 
Goodneſs (c. Many alſo put a Value on Things 
becauſe ſome great Man, whom they are willing 
to compliment, has expreſt an Eſteem for them. 
Thus this, or that Proviſion, or Apparel rifes in 
its Price, when the King is pleas to be taken 
with it. But here ſome obſerve, that the Fan- 
cy of the Buyer ought not to raiſe the Price of 
the Commodity, unleſs ſome other Cauſes con- 
cur. The Roman Laws make no Allowance 
for the Fancy of the Party 1n the Reſtitution 
of Damage done by Chance (4); And yet Mer- 
chants frequently raife the Price when they ſee 
the Buyer fond of the Commodity. Diodorus 
Siculus (e) oblerves what an Advantage the 
Italian Factors made of the Drunkenneſs of the 
Gauls. They bought them Wine, and ſold it at 
not nnconſciable Rates; For they had a Boy for 
a Hog ſhead, and ſa exchang'd their Wine for a 
Butler. 


However the Affection of the Seller may 


fairly raiſe the Price, if ſo be he ſigniſies it to 
the Buyer; for to part with a beloved Thing, 
for the Sake of the Buyer, deſerves ſome Con- 
ſideration (f). Laſtly, the Price of Things 
is ſometimes enhanced by ſome vicious Ha. 
bit of Mind, as Vain-Glory, Cruelty, and the 
like (g). 

VIII. And theſe, always, raiſe the Prices of 
Things, as their Contraries always lower them. 
Bur, 1n order, to regulate the Prices of par- 
ticular Things, pro hic & nunc, and to reduce 
them to a Jult Standard; we muſt remember, 
that in the State of Nature every one has power 


to put what Price he pleaſes upon his own 


Goods, as being, in that State, the ſole and ſu. 
preme Maſter of them, For, in this Caſe, ſhould 
another prize my Goods, it would ſtill be in m 
power to accept or reject it; and thus I ſhoull 
in the end put the Price upon them my {elf ; 
and, though I lay never ſo extravagant a Rate 
upon them, no Man can have any Cauſe to 
complain; for, no one ought to be concern'd 
how much 1 magnify my Riches in my own 
Fancy: and they who think the Price too great, 
may let it alone. And therefore, it any one 
has a Mind to my Goods, tis fit I ſhould put 
what Price upon them I pleaſe : as on the 
other fide, ſhould I force my Commodity upon 
another, I muſt take what the Buyer, who is 
indifferent, will be pleas'd to give me. Indeed, 
if any one, through ill Nature, or Hatred, or 
Envy, refuſes a Man in want, either to fell at 
all, or, at leaſt, ſells upon hard unreaſonable 
Terms, then, and only then, 1s there Cauſe to 
complain. From whence it follows, that in a 
State of Nature, the Price of every thing is to 
be determined by the Agreement of the Con- 
tractors ; nor can any one be ſaid to have 
offended againſt the Law of Commerce for 
making the beſt of his Market, provided he 
77 not been Inhuman towards the Neceſſitous 
(4). 

But in a regular Government the Prices 
of Things are determined ; either by an Order 


from the Magiſtrate, or ſome Laws, or elſe by 


the common Judgment and Eſtimate of Men, 
together with the Conſent of the Parties. The 
former may be called the Legal, the other the 
Natural Price (2). The Legal 1s always pre- 
ſum d to be conſonant to Juſtice and Equity, 
unleſs the contrary does evidently appear: for 
ſometimes groſs Ignorance, and more frequently, 
Hatred, or Favour towards the Buyer or Seller, 
or ſome other Corruption, or private Intereſt 
interpoſes. The Legal Price is fixt, as it were, 
in a Point, and admits of no Latitude, but the 
leaſt Exceſs becomes Injuſtice. And when tis 
fixt (as moſt commonly it is) in Favour of the 
Buyer, the Seller cannot, in Juſtice, demand 
more; but the Buyer may, with the Conſent of 
the Seller, fink below it; provided he does not 
fall ſhort of the loweſt Degree in the Natural 
Price and the Seller may lawfully take les, 


L 

| 
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(a) That ſort of Work is moſt artificial, which depends leaſt upon Fortune; that the moſt ſordid, which moſt de- 


files the Body; that the moſt ſervile, which is of moſt Labour to the Body; that the moſt ignoble, which requires 
the leaſt Vertue. Arif. Polit. I. 1. c. 7. (11), And again, That Exerciſe, Art, or Diſcipline is to be reputed mean, 
that renders either the Body, or the Soul unfit for the Practice of Verrue. Pol. I. 8. c. 2. As for the more noble Arts, 
* ſome are more worth than they coſt ; youu purchaſe of a Phyſician Life and Health, Things invaluable ; of a learned 
Tutor the Liberal Sciences, and the Adornment of the Mind. And therefore, in ſuch Caſes, we do not pay for the 
Things they teach us, but for their Labour, Sen. de Ben. I. 6. c. 15. (b) Ir was a Saying of a certain Arabian, 


* Whatloever is dear, although it be dear, yer, if I have a Fancy for it, it is not dear; nor can any Thing, that pl-aſes, 
be ſaid to coſt roo much. Leo Afric. I. 3. 


* clam. 41. p. 870. DP. Ed. Pariſ, (I) See our Author's Abridgment, De offc. Hom. & Civ. Lib. 1. C. 14. f. 4. 


(c) Mi hi linteum remitte 
uod me non movet æſtimatione, 
Verum eft mw ouve! nei ſodalis. Catullus, Carm. 12. 11, 12, 13. 

Acceptiſſima ſumper | | 

Muners ſunt, Author que pretioſa facit. Ovid. Epiſt. XVII v 71, 72. 
4) a. Lib. 9 t. 2.1. 34 D. 24 L. Aquil. & Lib. 35. t. 2. Leg. 36. 4d Leg. Falcid. (e) L. 5. c. 26. p. 304. The 
ame d L c. 17. relates, That the People of Baleares valued one Woman at the Rate of four Men, they were ſo prone 
to Venery. (f) Add. L. 62. ſ. 1. I 63. D. ad L. Falcidiam. (g) What Rates the old Gau/s ſer upon the Heads 

of their Enemies, See in D:od. Sic, I. 5. c. 29. p. 307. and Strab, I. 4. (h) See Gen, XLI. 49. XLVII 12 C. 

„ Ther 15. as Mr, Prybevrac has it, the Ordinary or Current Price. 


pro- 


All Gifts are valued as they are acceptable to the Receiver. Lilan. De- 
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provided it does not tend to the Perjudice of 
others of the ſame Trade. Bart if the Price be 
fixt in Favour of the Seller, then the Buyer can- 
not lawfully preſs the Seller to take lets, who 
yer, it he thinks fir, may take it; for any Man 
may recede from his own Right: However, 
in this Cale, the Seller may take more, provided 
it does not exceed the higheſt Degree in the 
Natural Price. On Labour, the Price is gene- 
rally fixt 1a Favour of the Labourer; on Com. 
modities in Favour of the Buyer. In ſome 
Places, a more ſubtle Method 1s taken to pre- 
vent unreaſonable Prices; as in Greece the Fiſb- 
mongers were not permitted to fit, but obliged 
to tell their Viſb ſtanding, that ſo by the Tedi- 
ouſnels and Tireſomneſs of the Poſture they 
might be forced to fell them while they were 
ſweet, and at a moderate Rate. | 

IX. But the Natural Price, which is not 
fixt by Law, admits of ſome Latitude, within 
which more or leſs may be demanded and given 
(2). (1) By Reaſon of this Latitude they 
generally , divide the Natural Price into three 
Degrees, the loweſt, or fayourable, the middle, 
or reaſonable, the higheſt, or rigorous : with- 
11 which Degrees any Thing may be bought, 
or fold dearer, or cheaper. But, of what Ex- 
tent this Latitude may be, it is not eaſy to give 
a Rule that will reach all Caſes; But that may 
be ſaid to be the juſt Price, which is gene- 
rally agreed upon by thoſe who ſufficiently un- 
derſtand the Market and the Commodities (5). 

X. In regulating this Natural Price, Regard 
is to be had to the Labour and Expence bt of 


the Merchant in Importing and taking Care of 


his Goods; for upon this Ground it 1s that a 
Merchant can juſtify his ſelling ſo much dearer 
than he bought : But this Regard 1s only to be 
had to thoſe Expences whick*they are uſually put 
to; extraordinary Chances have nothing to do 
here. And therefore it can be no Reaſon for a 


Merchant to raiſe his Rates becauſe he happened 


to break his Leg, or to fall fick, or becauſe Part 
of his Goods were caſt away, or ſtolen; unleſs 
ſuch Accidents contribute to the Scarcity of 
the Commodity; much leſs can he bring in his 
own extravagant and ſuperfluous Expences. But 
his Time, his Study, his Care, in getting, pre- 


ſerving, and ſorting his Commodities, as alto 
his Servant's Wages may fairly be rated by him. 
And it would be inhuman, and tend to the Diſ- 
couragement of Induſtry to allow a Tradeſman, 
or a Man of any other Calling, no more Gain 
than juſt enough to ſupply him poorly and ſpa- 
ringly with the Neceſſities of Life. The Difli- 
culty allo, and Length and Danger of the 
Voyage may be brought into the Account, 
as alſo the different Value of Moneys and Com- 
modities in different Countries. Beſides, the 
Way of Sale may alter the Caſe; for they who 
fell by Retail may demand ſomewhat more than 
thoſe who fell by Wholeſale; their Trouble 
being greater, and it being more advantageous 
to have a round Sum paid down at once, than 
to receive the ſame by little and little. But 


. what ſudden and frequent Alterations the Mar- 


ket admits of by Reaſon of the Plenty, or Scar- 
city of Buyers, Money, or Commodities, is well 
known. For the Scarcity of Money and Buyers 
proceeding from ſome particular Cauſe , meet- 
ing with a Glut of Commodities, Sinks the 
Price (c). As on the other ſide, the Plenty 
of Buyers and Money, or the Scarcity of 
the Commodity raiſes it (4) (3). Beſides, 
it helps to lower the Price, when the Seller 
forces his Commodities upon us of his own 
accord, as if they lay upon his hands (e), for 
that proceeds from a Scarcity of Buyers, and 
beſides, in this Caſe, the Purchaſer = often 
no Occaſion fur the Thing, nor would buy it 
but that he thinks it a good Bargain: and in- 
deed, in ſuch a Caſe we often buy not ſo much 
for our own, as for the Seller's ſake. And 
therefore, when Things are fold by Auction, 
or Inch of Candle, they often go off for leſs 
than otherwiſe they would ſell for; it bein 

the Condition of that ſort of Sale, that the 
Ware ſhould go to the higheſt Bidder: and 
yet, ſometimes, the Warmth and Emulation of 
the Company riſes above the ordinary Price: 
which is, indeed at all Times, rais'd by the 
Plenty of the Buyers. Laſtly, the Seller ought 
to have Allowance made him for the Loſs en- 
ſuing, or the Gain he foregoes by ſelling at 
that particular Time when the Buyer is Im- 
portunate : for it would be unreaſonable to ex- 


(a) Of this Price Seneca is to be underſtood when he ſays, What matter how much it is, ſince the Bayer and Seller agree 


upon it; the Value of Things is according to the Market, when you have commended them, they, are worth ſo 
much as they can ſell for and no more. De Benef. 1.6. c.15. And Law 63. of Book XXXV. t. z. of the D. ad L. Talcid. 
: The Prices of Things are not fix d according to the Fancy, or Uſe of particular People, but as they are valuable to 
every Body. See alſo Law 33. of B. IX. t. a. of the D. ad L. Aquiliam. In ſome Places, (ſays 4ri/tor!s Nicom. 9. 1. 
towards the end.) The Laws allow no Action for voluntary Commerce; thinking it reaſonable that rhe Creditor 
ſhould intirely depend upon the Honeſty of the-Debror. For they thought the Debtor fitter to judge how much 
ought to be paid, than the other. For many Things are differently rated by thoſe chat are in Poſſeſſion, and thoſe that 
deſire to be in Poſſeſſion of them: every one ſetting a great Rate upon his own. But a Return ought to be made ac- 
. cording to the Opinion of him that is to make ir, which perhaps ought to be adjuſted not according to the Value he 
puts upon the Things, when in Poſſeſſion of them, but according to the Value he puts upon them before he had them. 
(1) Vid. Grote. L. 2. c. 12. f 14. & Ciceron. Verrin, de Signis. Qui modus eſt in his rebus Cupiditatis, idem eft e/timationts, 
( b ) Hither may be referred that of Varro de Ling. lat, I. 4. Pretium eft , quod effimationis emptioniſque cauſa conſti- 
tultur: dictum a peritis, quod hi ſoli poſſunt facere rette id. Yer Salmaſius de Uſzris, ridicules this Derivation. 
(2) See Gree. in the place above«cited. (c) © Cheapneſs proceeds from a Multitude of Sellers. Tacit An. 6. c. 17. 
(d) Lid. Socrat. Hiſt. Eccleſ. I. 3. c. 17. in the beginning. ( 3 ) Mr. Barbeyrac here has added a Period taken out 
of aur Author's Abridgment. De Offic. Hom, & Civ. B. I. c. 14. . 6. where tis ſaid, a high Price is ſet upon a thing, 
when 'tis ſold only to pleaſe One importunate to have it, and without which Intreaty it would not have been fold. 
e)] Eſpecially, where Cato's Rule of good Husbandry is obſerved, which Plutarch relates in his Life, Nothing is 
cheap that is ſuperfluous, but what we have no Occaſion for, although tis ſold for a Farthing it comes dear, 'Tis 
a Proverb, Merx u!troxea puter. Proffer'd Ware ſtinks. Q 
| pe 
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pe& me to part with my Goods, but upon ſuch 
Terms as to be no loſer by them. Befides, the 
Loſs, or Gain by Reaſon of flow, or prompt 
Payment, may be, and indeed always 1s, 
brought into the Account : for a Day 1s part 
of the Price, which is more if paid down upon 
the Nail, than if paid ſome time after; for, 
in the mean time, I might, perhaps, turn and 
apply it another way to my Advantage (2). 
And therefore, (5) Polybius commends the Ge. 
neroſity of the Junger Scipio, for paying his 
Siſters their Portions forthwith, which he was 
not obliged to do till two, or three Tears after, 
and that too CE me, 22 33 _ 

ve away hing at all, or pays a Penny be- 
Sire it be N /o y5 Sus 1s every Boay in getting 
Money, and ſo much Advantage do they make of 
the I me. 

Laſtly, we may add, what Themiftocles, when 
he was going to fell his Farm, gave a publick 
Advertiſement of (c): That be had a good 
Neigbbour. A Houſe, ſays Sadus (d), that has 
got ſuch a Neighbour as you, (peaking to a 
Raſcally Jew) may poſſibly ſelt for Ten Drachmæ 
of bad Money, but there is Hopes that when you 
are gone, it may be worth an Hunared. A good 
Neighbour therefore raiſes the Price of a Farm: 
eſpecially, in a Country, where the good old 
way of the Spartans obtains (e), ho made free 
with their Neighbours Servants, Dogs and Hor ſes 
as if they were their own: And when a Man 
wanted any T hing that his Neighbour was Maſter 
of, he need but to apen his Store-houſe, and to 
furniſh himſelf from thence with what he had 
Occa/ion for. The Cauſe of raiſing the Price of 
Slaves in Juſtin was very unuſual and not a 
little owing to Cruelty. The Price of the The- 
ban Captives was rait d, ſays he, not for their 
heing ſerviceable tu the Buyer, but out of Hatred 
79 the Enemy (f). 

XI. But, when moſt Nations had degene- 
cated from their primitive Simplicity, 'tis eaſy 
to imagine, that this pg? Price could not 
{uflice for the Diſpatch of Buſineſs and Com- 
merce which daily increaſed, For, Commerce 
conſiſted in Bartering only, and Work was paid 
in Work, or elſe in Commodities. But after 
our Luxury had increas'd our Neceſſities, and 
we, not content with the Produce of our own 


— — — 


ſuch a Power, as to make it c 


Soil, had a mind to the Delicacies of other Na. 
tions, it was hard for any one to poſſeſs ſuch 
Goods, for which any other would be willing 
to barter hoſe Commodities that we wanted, 
or which, indeed, could be exactly equivalent 
to them. And, in a well regulated State where 
the Subjects are divided into various Orders and 
Ranks, there muſt needs be ſeveral Sorts of Men, 
which would not be able to ſubſiſt, or at lealt 
very hardly, did the {imple Way of Bartering 
{till prevail. As 'tis very evident that thole 
Nations, who are yet unacquainted with the 
Ule of Money, are perfect Strangers to the more 
1mprov'd and cultivated Way of Living (g). 
XII. And therefore the moſt civited Na. 
tions by Agreement, thought fit to ſet a certain 
Emment Price upon ſome particular Thing, as 
a Meaſure and Standard for the Price of every 
Thing elſe: by the Help. of which one might 
procure any ſaleable Commodity, and Commerce 
might be carried on more conveniently. To 
this Purpoſe, Axiſtotle () diſcourſes excellently, 
When M ant, _ he, had made Hartering ne- 
ceſſary, any ſimple Exchange of Commodities was 
ſufficient to anſwer our preſent Exigencies. But 
becauſe we knew not what, or bow much we might 
have Occaſion for hereafter, the Uſe of Money was 
miroduc'd; which is, as it were, a Pledge, or 
Security, on which Men have 


reed 10 impoſe 


le of 2 
any ſaleable Commodity. And in another Place 
(i), Men Men's Neceſſities were to be ſupphy'd 
from abroad, by importing what they wanted and 
exporting what they abounded with , it was ne- 
74 to introduce the Uſe of Money. For every 


ing neceſ/ary for Life could not eaſily be convey 


backward and forward. And therefore to carry 
on ſuch a Barter, they conſented to give and re- 
cerve ſuch a Thing, at ſuch a Value, as Tron, 
Silver, or any thing elſe : which, at fir ñ, was 
determin'd by Quantity, or Weight : A i 
had a Stamp put upon it, to ſave the Trouble of 
Weighing ; for the Stamp is a Token and Demon- 


ſtration of ſuch a Quantity. Again (), becanſe 


an Architect deſerves more for his Work than a 
Shoomaker does for his ; and it would be diffic 


ult 


for theſe Two to barter together, it being un- 


reaſonable to give a Houſe for a Pair of Shoves ; 
therefore to render ſuch Things ſaleable, Mankind 


(a) Lid. Mart. I. 6. ep. 30. 
p. 185. D. (4) Raſar. Perſ. c. 4. 
Fr. 6. 


(b) In excerptis Peireſcianit. Add. Grot. 1. 2. c. 12. f. 14. 


— 


(c) Plut. Apothe gm. 


e ) Mentioned by Plutarch Inſtitutis Laconicis. p. 238. Ed. Wech. 
(g) Vid. Busbeg. Epiſt. 3. where he treats of the Manners of the Colchi. Add. I. 1. princ. 


lib.18. t.1. D. de contrah. Empt, And therefore Maximus Tyrius, Diſſ. 36. p.344. Ed. Lugd. A. 1630. is in a ſweet Dream, 
when he ſays, Meat, Drink, and Raiment and other Neceſſaries Men provide, by bartering Braſs and Iron; and 
,* thoſe of more Value, by Gold and Silver. But this is through the Corruption of Mankind: for without any Uſe 
* of Metals they might communicate gratis to one another, by this moſt juſt Meaſure, that he who wants, ſhould 
provide for his Neceſſity, bY borrowing of him that abounds, and he that abounds ſhould lend upon no orher Con- 


dition, than that he in his 


urn ſhould be ſerviceable to him. (h) Nico. lib. 5. c. 8. Money was found out as a 


common Meaſure, to which all other Things ſhould be referred. Nicom. 9. cap. i. (i) Po!. lib. f, 6. (9). 

N. cum. lib. 5. cap. 8. All Things that are barter'd ought to be capable of being compared together, to which Uſe 
Money is ſubſervient, which in a manner is a Medium, for it meaſures all Things: For Money was ſubſtituted by 
* Conſent, and is, therefore, called y6p,wrus as being ſuch, not by Nature, but you by the Law ; it being in the 


"Power of Man, ro alter it or make it uſeleſs. Every Thing ought to have a Price ſet upon it, for ſo there will be 


continua Traſfick, and where that is, there muſt be Socie 
_ * menfurable, and conſequently equal. For there can be no 


oney therefore, as a Medium, renders Things com- 


1 where there is no Exchanging ; nor Exchanging, 


here there is no Equality; nor Equality, but where Things are commenſurable. (k) Mags. Mara. lib. 1 c. 34. 


27% Procurable by Ir, 


407, lib. 1 cap. 16, Money is, as it were, the Rate of the Worth of other Things And therefore all others 
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e thought fit, by common Conſent, to make uſe 
7 4 Piece 7 Siker, which they call Money : 
and this, for the Maintenance of Civil Communi- 
cation, they have agreed ſhould be accepted for any 
Commodity according to the Yalue and Price 

it. 
: XIII. For this Purpoſe, the more noble and 
ſcarce Metals, Gold (4), (1) Silver and Braſs 
ſeemed molt proper. For as we accept a Man 
of known Credit and Value, and not every 
common Fellow for a Surety, ſo no Man would 
part with his Goods, which perhaps he had 
acquired with great Labour and Induſtry, for 
what he might meet with any whete, as a hand- 
tul of Duſt or Sand; it was neceſſary therefore 
Money ſhould conſiſt of ſuch a Matter as might 
be convenient for keeping, and by Reaſon of 
its Scarcity ſhould have the Value of many 
Things crowded and united in it. Theſe Qua. 
lities are found in Metals, which are alſo of 
ſuch a cloſe compacted Subſtance, as not eaſily 
to be worn out, and yet capable of being di- 
vided into minute Pieces, both which are abſo- 
lntely neceſſary for that which is deſign d to be 
a Standard and common Meaſure in Commerce. 
But ſince this Uſe of Money does not follow 
from the Nature of Things, but the common 
Conſent and Agreement of Men (5), any thing 
elſe, in Caſes of Exigency, may ſerve 1n its 
ſtead. Thus Leather, Paper, and ſuch like, 
with ſome certain Stamp upon them, have 
often paſs d for Money, in times of Neceſſity; 
which, when thoſe Emergencies were over, 
have been exchang'd for the common Species 
() Thus in the Kingdom of Congo and Tom. 
butto in Africa (d), and in many Places of 
North America, a certain fort of Sea-ſhell is in 
Uſe, inltead of Money. The Spalachites, a 
People of Florida (e) uſe certain black and 
white Grains for Money. The ſmall Money of 
the Province of Canicls are Lumps of Salt (f), 
which are alſo currant among the es; 
(2) Though certainly ſuch fort of Money is 
capable of carrying on but a very {mall Trade. 
In the Kingdom of Sam the great Money is 
Silver, the ſmall a certain fort of Shell (5). 
And here, by the way, we may obſerve, that, 
in Congo, they look upon Iron to be a nobler 


Metal than Gold, or Silver, becauſe theſe are 
of little Uſe, whereas that affords molt con- 
venient Inſtruments for the Service of Life. 
Among the Etbiqpians Braſs was the molt ſcarce 
and precious Metal (2). And indeed laying 
alide the Uſe of Money, Mankind could better 
be without Gold and Silver than without Iron. 
The Peruvians (k) thought themſelves happy 
that the Europeans help'd them to Iron Inſtru- 
ments. And one of their Grandees could nor 
enough admire a Pair of Sizzers brought over 
by the Spanzards, ſaying, Fad the Spaniards 
brought nothin elſe, but Razors, Sizzers, Combs 
and [.coking-Glaſſes, it would have eaſily oblig'd 
them to give all their Gold and Silver in return. 
For before that, they ſhaved themſelves with 
Kntves of Stone, not without great Pain. As 
for their Gold and Silver and Jewels they gave 
them their King, not as Tribute but as a Gift 
(/). In a certain Country of Arabia, they 
bartered an equal Weight of Gold and Silver 
for Iron, for they abounded in the former Metals 
and wanted the latter (n). Heretofore theſe 
Metals us'd to paſs by Weight (=); inſomuch 
that ſtill, among ſome Nations, the Money is 
denominated from the Names of Weight. But 
that growing inconvenient it became cuſtomary 
every where for the ſeveral Princes of each 
Nation, to coin Money of a certain Size, and to 
Stamp it with a certain Mark, to determine its 
Value (o). 

XIV. But although the Value of Gold and 
Silver and Money depend upon the Agreement 
of Men; yet the ſupreme Magiſtrate has not 
a Power at large of determining it as he thinks 
fit: but muſt have regard to ſome certain Con- 
ſide rations. And Firſt, all Nations, that we 
know of, agree that Braſs is leſs worth than 
Silver, and Silver than Gold; and that Silver 
bears ſuch a certain Proportion to Gold (). 
Again, Money is not deſignd for the Con- 
ventency of Commerce between Natives only, 
but alſo between them and Foreigners. And 


therefore, if the Magiſtrate ſhall raiſe the 


Money extravagantly, he would render it uſe- 
leſs in our Traffick with Foreigners. Indeed 
among Subjects of the ſame Nation (9), Ner- 
ther the Banker, nor the Farmer can refuſe thc 


— — 


1 
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Whi it is eſteemed the moſt noble, may be ſeen in Plin. Nat, Hiſt. lib. 33. cap. 3. about the end 
| ' wines, Ta 4 c. 14. Plin. N. H. & Lucian. in Charon. p. 350. Ed. amſt. where Iron is prefert'd to Gold. 


(b) Add. Philoſtr. in vita Apollonii Tyan. 1:4. 2. cap. 3. 


and Demetrius, Seneca de Beneficiis, lib. 5. cap. 14. at the End. 
vid, Rochefort Deſcript. Antillaram Inſul. Part 2. c. 8. n. 8. 


(e) J. Polyaen. Strarag. lib. 3. cap. 10. n. 1. of Timotheus 
(d) In Leo. Afric. lib. 7. (e) Concert ning which, 
(f) As Paal of Venice relates, Ii. 2. cap. 38. 


(g) Franc. Alvarez. cap. 46. (h) Vid. Jod. Schouten, in Deſcript. Regu. Siam. Aua. Polydor. Virgil. de Invent. rer 


lib. 2. Alexand. Nespol. lib. 4. cap. 15. Budevs ad l. 1. D. de contra. empr. 
D — . (1) Ia:m ibid. I. 5. c. 7. Add. Th. Mor. Uropia, I. 2. 


the Ethiopians, (k) Garcilaff. Comment. reg. I. 1, 21. 


(1) Herodotuy Thalia concerning 


m) Dioder.,Sic. I. 3. c. 45. Add. Strab. I. 16, Iron is therefore ſaid to be better than Gold, becauſe this is de- 
; Pw by that. 23 S del. And Plin. Nat. Hiſt. 4%. 34. cap. 14. (n) Vid. Plin. lib. 33. Cap. 3 


(o) From whence that of Juvenal, Sat. 14. v. 291. Conciſum argentum in Titulos, facieſque minutas. 


Alex. Severus 


gave Order, That the Pieces of Money of Two, Three, Four and Ten Pound weight, up to thoſe of Fifty and an 
Hundred, which Heliogabalus had coin d, ſhould be melted down and no longer pats in Payment; and that for the 
* future the Money ſhould be denominated from the Quantity of the Metal. For he obſerved that che Emperour was 
f at a greater Expence in Largeſſes, by being under a 8 of giving away Ten Shillings, nay ſomerimes Thirty, 


Fifty or a Hundred in a ſingle Piece, becauſe he had not a ſu 


cient Stock of ſmaller Pieces co diſtcibure. Lamp. c 39. 


(p) Ik for half a Pound of Gold a Man receives a double Proportion of Silver, he receives only a double, whereas 
he ought to receive a Twelfth Proportion, Plat. ia Hipparcho, p. 514. C. Ed. Vech. In the League that the Romans 
made with the Erolians, they were to give one Pound of Gold for ten of Silver, Poly. excerp. leg I. 18, 5. Add. Bod. 
4e Reop.1.6. c. 3. p. 107 1, G. (q) That of Arrian rakes place, Diſert. Epiſt. l 3. c 7 


King's 
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King's Money; but whether they hike it or no, muſt 
take it in Payment. But between us and Fo- 
reigners, ſhould not the Quantity and Goodneſs 
of the Metal be fo adjuſted, as to render our 
Money, at leaſt, . as that of the Country 
with which we traffick, it would be a great Cl 
and Hinderance to Merchandize, and — 
reduce us again to the Neceſſity of Bartering, 
which, of it ſelf would not be ſufficient to 
carry on Trade, unleſs we export as much, or 
more, than we import; and Foreigners ſtand in 
need of our Commodities and we not of theirs 
(3). And becauſe, where our Eſtate lies in 
Movables, it chiefly conſiſts in Money, it muſt 
apparently be much leſſen d, when that admits 
of ſo much Alloy as to diſcover its own Baſe- 
neſs in its Looks (1). Polyenus (b) relates of 
Leucon, that he commanded all his Subjects to 
bring in their Money, to have it new coined; 
and, when he had coin'd it, he order'd every 
Piece to go for Double, and fo gain'd half of 
the Money without doing Wrong to his People. 
Indeed fuch a Thing, as this, may admit of 
tome Excule, in Caſe of Neceſlity, if remedied 
when that 1s over. But what Zonaras, and 
others tell of Mic. Phocas cannot be palliated. 
For he having coin'd a Quantity of light Mo- 
ney, belides the Weighty that was Currant, 
would receive none but the Weighty into his 
Treaſury, but made all his Payments in the 
light (c). 

Some Legiſlators, indeed, have taken this 
Courſe to extirpate Covetouſneſs, Luxury, and 
juch Vices, by introducing baſe Money. Ly- 
curgus (d) cry d down all the Gold and Siluer 
of Sparta, and allowed Nothing to paſs but Tron, 
having aſſign'd a ſmall Price to a uad Weight and 
Bulk of it; ſo that 10 l. would take up a large 
Room, and require a Teem of Oxen to bring it 
Home. By this Means, he utterly rooted out ſe- 
vera Sorts of Yillany. For who world fleal, or 
cheat, or recerve a Bribe which could not be con. 
ceal'd and which no Man was the better for 
having in bis Poſicſſron, ſince it could not be ap- 
fl to any other Uſe. For, they ſay, he made 
all the [ron red hot and quenched it in Vinegar, 
which, by that Means, became Brittle and good 
for Nothing. By tne ſame Methods were all 
idle ſuperfluous Arts rooted out, when Nothing 
could be got by them: for the Iron Money not 
paſling in Greece, none of the foreign Deli- 
cacies could be imported from thence into 
Sparta, which cut the very Nerves and Sinews 
of Luxury. LZyſanaer (e] brought back Gold 
and Silver into Sara, and with them Avarice. 
Indeed among other Nations too, Covetouſneſs 
crept in with the uſe of Money. For as Iq 
as their Riches conſiſted in Corn, Cattle, an 


ſuch like, the Cumberſomneſs of their Goods, 
together with the Difficulty of managing and 
preſerving that which was ſo liable to Cor. 
ruption, was ſure, at length, to put a Stop 
to their Boundleſs Deſire of encreaſing their 
Store. But now ſince the Uſe of Gold and 
Silver has been found out, a Covetous Man 
may embrace his Millions. PIA“ 7) in his 
Common-wealth, to take off his Subjects from 
too great a Tharſt after Lucre, commanded, 
T hat 5 Man ſhould have any Gold or Sl. 
ver : That the Money which the Subjects make 
uſe of, ſhould be ſuch as p 2 But 
yet that the Publick ſhould bave in Poſieſſion ſome 
of the currant Money of Greece, in Caſe they ſhould 
an Occaſion of waging War, of Travelling, 
or of ſending an Embaſſy ; that Travellers, at 
their Return home, ſhould pay into the Publick, 
all the foreign Money they bring with them, and 
receive that of their own Country for it. The 
great Cham at Cambalu put his Royal Stam 
upon a vaſt Sum of Money made of the Bar 
of Mulberry-Trees, which no Man in his Do. 
minions, upon pain of Death dared to refuſe, or 
to corn and uſe other (g). The Foreigners too, 
who traded into thoſe Parts for the Gold, Silver 
and Jewels which they imported, were fore d to 
take that Money which they converted into the 
Commodities of the Country, and ſo exported 
again. By which Means that Prince heaped 
up a * Quantity of Gold and Silver. 
The Perſians call the leather Money, which an 
unjuſt King had impoſed upon them, Schebrevs 
(i. e.) Money impos'd on the Subject at the Plea- 
ſure of the Prince. The Memory of which has 
made ſuch an Impreſſion upon them, that when 
they would denote the Injuſtice of any King, 
they expreſs it by ſaying, He impoſes Leather 
Money upon his People a) On the other hand, 
the Care that the Venetian Senate took of their 
Subjects, is much to be commended: For when 
the ſmall Money had been debaſed, and a vaſt 
Quantity of it crept in among them, that Ca- 
lamity not being removable any other way, 
the Senate made a Decree, That whoſoever 
within ſuch a time, ſhould bring in their Bad 
Money ſhould have it exchangd for Good. 
Upon which Account, above Five Hundred 
Thouſand Crowns were disburſed out of the 
Treaſu 02 | 
XV. But fince Money is the common Meaſure 
of the Value of other Things, its Value ought, 
by no means to be alter'd, but where the In- 
tereſt of the Publick does evidently require it. 
And then too, the more moderate the Altera- 
tion is, the leſs will the Peoples Accounts be 
confounded. And therefore, ſuch a fort of 
matter was choſen for the carrying on of Com. 


(a) Vid. Polyb. I. 6. c. 47. about the end. (x) See Mr. Barbeyrac's Note y or * — 105 * 5 = 


Bodin. de Rep, I. 6. c. 3. Greg. Tholoſan. Syntag. juris uni uv. I. 36. c. 2. (c) 
1) Plater din, 3 (e] Vid. eundem in Lyſandr. 


(g) Sce M. Paul. of Vin. 1. 2. c. 21. (h) G. Gentius ad Sadi Reſarium Perſicum, c. 

L. 12. p 459. (i) Andr. Maurocenus Hiſt. Venet. I. 14. p: 641. 
the Juſtice 
* were all of equal Weight, whereas the Stamp made it appear that 


(d) Plutarch in Lycurg. p. 44, 45. Ed. Mech. 


That the King of Taprchanes very much admiced 
Selin. Cap. C6. 


f) De Legibuz, lib. 5. p. 848. 
_ 3. Ad. Buchanan Hiſt. Scot- 


f blin. Nat. Hiſt. 1:5. 6. cap. 22 
1 q —_— — which he had taken. 


they had been coined at different Times, Vid. 
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merce, the Publick and Unalterable Value of 
which, conſtantly apply'd to the ſame Quan- 
tity, might be able to relieve and ſupply all 
the Inconveniencies that were found in ſimple 
Barter (4). 

But yet as to the Unchangeable Value of 
Money, we mult obſerve what Cretius (1) aſſerts, 
That the Currency of Money is not naturally de- 
rived from the Matter only, nor yet from this, 
gr that particular 7 and „. — 

om its Capacity of being compar d with all of 
Figs, 8 4 , all thoſe that are mot ne- 
ceſſary. The Meaning of which place 1s, that 
it does not proceed from the Matter (2) of the 
Moncy only, v. g. its being Gold or Silver, that 
a certain Piece goes, pro hic & nunc, for fo 
much, and 1s equivalent to fuch a Commodity, 
( for the Currency of Money does not only 
depend upon one Piece's being equivalent to 
another of the ſame Quantity and Quality, 
(for all Conſumable Commodities are ſuch, ) but 
upon its containing Virtually the Prices of 
every thing elſe,) nor from any particular De- 
nomination, as that 1t 1s call'd a Ducat, Crown, 
Dollar, or Florin ; nor from its having ſuch a 
certain Stamp (5); but from its Capacity 
of being compared, in reſpect of Plenty, or 
Scarcity with other things, eſpecially thoſe that 


afford the more Neceſlary Supports of Human 


Life. Now Land does this; for from it, me- 
diately or 1mmediately, proceed molt Things, 
that Human Life ſubſiſts upon. And the Pro- 
duct of it being one Year with another pretty 
equal, it may be preſum'd to have its Natural 
Value fix'd and certain, to which the Prices of 
other Things, at leaſt, of ſuch as have not re- 
ceived their Value from the Luxury, or Folly 
of Man, are referr'd as to a Standard. For 'tis 
very reaſonable that the Prices of ſuch things, 
as are the Product of Land, or are maintain'd 
by it, ſhould be regulated by the Price of the 
Land it ſelf. Since therefore the Land, every 
where, 1s in private Hands ( moſt Men's Eſtates 
being now in Land) the Value of Money muſt 
needs rife, or fall according as it is ſcarce, or 
plentiful, in Proportion to Land. For every 
civiliz d Nation, conſiſting chiefly of two Sorts 
of Men, the Farmer and the 7radeſman, or 
wer, if in a great Plenty of Money, Land, 
and its Product ſhould ſell cheap, it mult needs 
break the Farmer : and on the other Hand, 
ſhould Money be ſcarce, and Land and its Pro- 
duct dear, it mult needs beggar the 7radeſmen. 
Which in Fa& we find true; for when a plenti- 
ful Harveſt makes Corn cheap, if the Work 
of the Tradeſman, and thoſe that earn their 
* by their Labour, ſtand at the ſame Rate 
as in leſs fruitful Years, the Farmer is found 
to get lutle by his plentiful Crop. And the 
lame Inconvenience preſſes the Tradeſman and 
er when Corn 1s dear; if ſtill their 


es 


Labour keeps its old Price. Since therefore, 
in indifferent Years, the Commerce between 
the Labourer and the Farmer , is beſt ad- 
juſted, and there is then leaſt Complaint be- 
tween them; it is evident, that in fixing the 
Price of Money, the greateſt Regard ought to 
be had to Land, eſpecially where the Country 
does not ſubſiſt upon Merchandiſe only, but 
chiefly upon its own Produce. 

XVI. From what has been ſaid we may judge, 
whether a Farm, that was rated at a hundred 
Pounds two hundred Years ago, ought not, cæ. 
teris paribus, to be rated at more now; and 
whether the Wages that were large enough 
then, are not, in all Reaſon, a little too ſcant 
now. For it will not ſuffice to ſay, that the 
Pieces of Money have the ſame Weight, Good- 
neſs, Name and Shape which they had formerly. 
But we mult conſider, that within theſe two 
hundred Years, ſuch a vaſt Quantity of Gold 
and Silver has been imported into Europe from 
Africa and the Indies, not to mention the many 
Silver-Mines of Zarope it ſelf, that the Value 
of Money has, by degrees, ſunk very much; 
inſomuch that (as Hodinus (c) obſerves} Com- 


modities bear ten times the Price they did for- 


merly, by Reaſon of the Plenty ot Gold and 
Silver. And therefore the old Price of Land 
and Wages ought to riſe, ceteris paribus, in the 
ſame Proportion (4). For ſuppoſę commerce 
to be carried on by pure Barter 1a any Country, 
which affords very little Wine, but abundance 
of Corn; here, for a {mall Parcel of Wine, we 
ſhall receive a great deal of Corn: but if, by 
good Management, the Vineyards ſhould hap- 

n to produce a larger Vintage, without doubt, 
or the ſame Quantity of Corn, we mult give 
a greater Proportion of Wine than formerly. 
In like manner when Money 1s ſcarce, in Com- 
pariſon of other Things, a great many Things 
will be purchas'd with a little Money : but 
Money, on the other hand, increaſing, more 
of it muſt be given for the ſame Things. For 
ſince the Metal as to its Natural Price may be, 
and often is, brought into Commerce, as well 
as other Commodities, its Value muſt rife and 
fall according to the Scarcity or Plenty of ir. 
And the Emment Price of Money muſt, neceſſa- 
rily, follow the Nataral Price of the Metal: for 
it is unreaſonable that a Quantity of Silver, 
conſider d as a Commodity, ſhould bear a very 
different Price from what it does when con- 
ſider' d as Money. For ſo the ſame Thing, con- 
fider'd as its own Meaſure, would be greater, 
or leſs than it ſelf, conſider d as the Thing 
meaſured. And this is the Reaſon why, when 
the Prices of almoſt every Thing elſe have been 
alter'd by Reaſon of the Plenty of Money, Gold 
and Silver have {till kept their old Price, an 
Ounce of Silver being worth about a Crown 
now, as well as formerly. For if the Price of 


** A. Mts 


(a) Vid. lib, 18. t. 1. I. 1. D. de contrab. empt. ( 
is 


(b) id. I. 1. D. de centrab. empt. abt ſupr. * Money i 
* Allo lib. 46. f. 3. 1 94. f. f. D. de tation In Money the 
(c) De Rep, 1.6. c. 2. P. m. 10238, (d) Add. 7 al. Ma 


(2) Vid. leg. Ow. 


of uſe, not ſo much, for irs Subſtance ; as irs Quantity. 


Species is r much conſidetr'd as the Quantity. 
*. . 
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Bullion, like the Prices of other Things, had 
been v. g. quadrupled, an Ounce of Silver now 
would coſt four Crowns, fo that little would be 
got by Coining Money. ; 

When therefore the Price of a Thing hap- 
pens to be changed, we. mult carefully diſtin- 
guiſh, whether that Change be made in the 
Value of the Thing, or in the Value of Money. 
The former happens when the Plenty of Money, 
{tanding as it was, the Commodity begin to be 
more plentiful, or ſcarce, than uſual; the latter, 
when the Commodity remaining as uſual, the 
Plenty of Money has increas'd, or decreas d: 
Thus when in a Plentiful Seafon, I can buy a 
Buſhel of Wheat for one Crown, which, in a 
Dearth I cannot haye under Three, the Reaſon 


is becauſe the Value of Wheat, and not of 
Money, is chang'd ; but when a Farm now Jets 
for two hundred Pounds, which an Age ago let 
but for an Hundred ; the Value, not of the 
Farm, but of the Money is alter'd (a). But 
although Money admits of vaſt Changes, and a 
Common Meaſure ought to be fix'd and una]. 
terable, Money, nevertheleſs, 1s capable of be. 
ing made a common Meaſure. For this Change 
in Money, is never ſo ſudden, as in other thing 


which depend very much upon the Uncertainties 


of the Weather, Storms and other Caſualties ; 


but the Value of it is leſſen d by ſuch inſenſible 
Degrees, that we do not perceive it while it 
decreaſes, but, after a long time, find that it hag 


decreas'd (6). 


(a) © The Royal Treaſure, being brought into the City, at the Alexandrine Triumph, cauſed ſuch a Plenty of 
Money, that the Intereſt of it ſinking very much ( Oroſius ſays half in half) the Price of Land was rais'd, Seto. 
in Auguſt. 42. Add — de Bello FJudaico, lib. 6. c. 32. Franc. Lopex de Gemora Hiſt. Gen. Ind cap 117, 

7 


(b) Aad. Jac. God 


edi Diſſert, de mutatione & augments Monet e 4uree. 


Cu av. II. 
Of Contracts in General, that preſuppoſe the Price of Things. 


E come now to treat of ſuch Contracts 
| as pre{uppoſe Property and Price. And 
Firſt, we will enquire into the Difference be- 
tween Simple Pact s and Contrat?s. Flobbes (a) 
defines a Contract to be the Action of tuo, or 
more, making over therr Right to one another. But 
ſiuce in every Contrae?, eitber both Parties per- 
form their Bargain upon the Spot, ſo as neither 
trufts the other ; or one performs and the other 
1s Irufted or neither performs, but each truits 
the other ; To the firſt of theſe only, he gives 
the general Name of Contract The other two 
Sorts, where either one, or both Parties are 
truſted, he calls Pact. But this Difference does 
not concern the intrinſick Nature of Contract 
and Pas, but regards the Execution of them 
only: and tis againſt common Senſe that a Sale, 
v. g. where the Goods are deliver'd for ready 
Money, ſhould be call'd a Cantract, but where the 
Goods are deliver'd, and the Money not paid 
till ſome Time after,ſhould be call'd only a Pact. 


II. The Roman Lawyers almoſt all agree in 


making Pact the general term which compre- 


' hendsall the affairs, wherein Men are concern d 


with one another, and (5) they define it in 
general to be, The Agreement of tuo, or ynore 
in the ſame Thing. Then they divide Pac? in- 
to Patt properly ſo call d, and Contra? ; the 
former is, when the Object is ſome Matter of no 


Conſequence, and, in its own Nature, incapable of 


bearing an Action in the Civil Court. This they 
again divide into Simple Pact, and not Simpke, 


which latter they again ſubdivide into Legal 
and Additional (c). They ſay farther, that 
an Agreement may become more than a Simple 
Pact, either by itz own intrinſick Nature, or 
by the external Confirmation of the Law : for 
it is that, that properly renders Agreements 
Legal Pas. Moreover, They tell us, that 
this intrinſick Nature may be of two Sorts, for 
ſome do not retain the general Name of Agree- 
ments, but are called by ſome particular Name 
of Contract; others „ altho' of no particular 
Denomination, or Form, yet exceed the Limits 
of Simple PaF, by having a Matter of Con- 
ſequence for the Object of them, as the Per- 
formance of a Promiſe, the Delivery of Goods, 
or the Doing of Work ; and theſe are properly 
Contracts, which by their own Force effectually 
oblige; and which, in Juſtice and Equity, bear 
an Action. Yet they add, that Simple Pact 
may be made Actionable, by Conſent of the 
Parties; and Pact: added to ſuch Contracts as 
admit of Equity, partake of the Nature and 
Force of Contracts (1). | 
III. But ſince Pats are not, in their own Na- 
ture, Actionable in the Civil Court, and tis 
our Buſineſs to explain the Force they have in 
their own Nature, we can't therefore follow 
this Diviſion ſo cloſely. For tis evident, that 
the Law may deny Agreements, even in Matters 
of Conſequence, an Action in the Civil Court 
(4). (2) But as to what the Roman Law ſays, 
that Simple Pafts admit of no Action, we mult 


(a) De Cive, c. 2. {.g. (b) L. a. t.14.1.1.f.2. D. de Pai. (c] Ubi obiter monendum cordatiores rette abſtinere a wvocabulo 
Pactorum veſtitorum. Non enim quia dicitur e. g. ex nuda gratia, ex nuds benevylentia, etiam dicendum fuerit ex gratis 


veſtita. (1) See Mr. Barbeyrac's Notes upon this Section. 
Sen. De Benef. I. 3. c. 15. Wiſhes * That no 


(d) To this purpoſe ſays Serabo, I. 15. p. 488. in the be- 


. A Truſt of Charge cannot be recovered by Law ; Witneſſes and Seals ſignify nothing; for 'tis but a bare 
ruſt. by 


had the Benefit of the Law, but were left ro depend en- 


'ricely on the Honeſty of the Party. (x) See G B. I e 18, Tie 4 
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diſtinguiſh between ſuch as are Affirmative, and 
ſuch as are Negative. The Force of Negative 
Packt, (where the Agreement is, not to demand) 
is both in the Natural and Civil Law, not to 
be productive of, but to exempt from an Action: 
(i) For ſince they are deſign'd in Favour of the 
Debtor, that Nothing may be demanded of him, 


they can be of no other Uſe, than to keep off good 


the Demand of the Creditor, 2. e., to exempt 
from an Action. But as for Simple Affirmatrue 
Pats, they do not want, in themſelves, a Power 
of obliging (a). But the Reaſon why the Roman 
Law did not make them Actionable, was, to 

revent a vaſt Multitude of Law-ſuits; eſpe- 
cially, conſidering that ſome of theſe Pacs pro- 
ceeded from Unadviſedneſs, (for elſe they might 
have been made in Form of Law) and others 
were of no Uſe, as tending to no Conſequence, 
(5) when put in Execution. Thus if wa 
ſhould agree, not to Waſh their Hands, or Com 
their Head, or change their Linnen for ſuch a 
Time (as ſome Slovens have done) what need 
would there be to trouble a Magiſtrate upon the 
Breach of ſuch Agreements : Which indeed are 
ſcarce allowable by the Law of Nature. 

IV. In my Opinion, the Difference between 
PaF and Contract may be beſt taken from the 
Object, ſo as to call that Contra?? which concerns 
thoſe Things and Actions that are the Subject 
of Traffick, and fo p:eſuppoſe Property and 
Price; and that Pact, by which we Covenant 
about other Things. Z this. Means Pads , 
ſtrictly ſpeaking, will take in all Negative A- 
greements, by which we Covenant not to do, or 
not to demand, what otherwiſe we might do, 
or demand: As alſo thoſe Agreements that have, 
for their Object, the Exerciſe of our Natural 
Faculties, ſo far as they barely tend to the pro- 
moting mutual Profit and Advantage, conſider d 
meerly by themſelves, without any Regard to 


Price, or any valuable Conllderation; in a. 


Word, when we agree to do ſome Work that is 
not Mercenary : Tho' ſome Agreements there 
are, which not being converſant about Things, 
may indifferently be called either Pacts or Con- 
tracts, as that of Matrimony. 

V. All Contracts may be divided into three 
Sorts. Firſt, Thoſe that lay an Obligation 
upon one Party * only, which Condition can- 
not be changed by any Thing ex pot facto; as 
1n the Loan of a conſumable Commodity, and 
Stipulation, Secondly, Thoſe that equally ob- 
lige both Parties 1, as in Buying and Selling, 
Letting and Renting, Partnerſhip, Oc. Third- 
ly, Thoſe of a Middle. Nature, as the Loan of 
a Thing not conſumable, a Truſt, a Pledge, 
Oc. Which naturally, as appears from the 
principal End of the Contra&, oblige me only 


"pw md. 


that am the Receiver; nor can they originally 
affect the Giver. But Accidents may fall out 
ſo as to lay an Obligation upon him alſo: as if 
I ſhou'd be at neceſſary Expences for the Thing, 
or ſufter Damage by it, for which the Owner 
ought to be anſwerable. In this Cafe the Ex- 
pences are to be repaid, and the Damage made 


VI. Again, The Roman Lawyers frequently 
divide Contract (2) into Real, Conſenſual, Lite- 
ral, and Verbal. The Real is ſocall'd, not becauſe 
it is converſant about ſome real Thing, for all 
Contracts are ſo; but becauſe a Pre-delivery ot 
ſome real Commodity, is neceſſary to intitle us 
to a demand of that, which gives this Con- 
tract its Denomination (c). Thus I muſt have 
received — my Creditor before I can 
ſtand obliged as a Debtor (4): nor can a Truſt, 
or Loan be demanded, before it has been de- 
liver d to me. But, by the way, the Contract 
of Lending is one Thing; A pact, or Promiſe 
to lend, another. A Truſt, one Thing; a Pro- 
miſe to take in Charge, another. 

Conſenſual are ſo call d (3) (not becauſe th 
alone require the Parties Conſent) but cents 
they immediately oblige, upon each Parties de- 
claring his Conſent, by proper Signs. Nor is 


it neceſſary, that ſome Thing ſhould be firſt 


delivered, or ſome Work ficſt done. 

A Verbal Contract, or Stipulation, (4) as it 
conſiſts in uſual Forms of Asking and Anſwering 
Queſtions, is unknown to the Law of Nature. 

Nor is it more agreeable to that Law, that 2 
Man who has not receiv'd a Thing, ſhould be 
oblig'd by bare Mritings, (5) as much as if he 


had. But yet, there is good Reaſon why this 


ſnould obtain in the Roman Law: For ſince the 
Magiſtrate cannot be ſatisfy'd of the Truth of 2 
Debt, but by Inſtruments and other Proofs, 
when Writings appear owning the Debt, he 
muſt F upon it, till the Contrary be 
prov'd. Indeed there are no Contracts, but 
what may be expreſt in Writing; and this may 
be done two Ways; for either the Contract may 
be made, and the Conſent of the Parties de. 
clar'd in Writing; and, in this Caſe, the Con- 
tract is then finithed, when the Writings are, 
in all Reſpe&s, perfe&ed ; which obtains chiefly 
in Conſenſual, and ſuch Sort of Contracts: Or 
elſe the Writing 1s only an Evidence of a Con- 
tract, already finiſn d. Which laſt is to be pre- 
ſum' d, if the Caſe be doubtful (e). 5 
VII. Again, Contracts are divided into 
Named and Nameleſi. The former Sort are 
thoſe, which by reaſon of their daily Uſe, 
have a particular proper Name aſſigu d them, 
expreſſive of the Form and Contents of the 
Buſineſs ; and which being mention'd, imme- 


(i] Nada pactio obligationem non parit, ſed parit Exceptionem, D. Lib. 2. t. 14, De Pais, Leg. 1. [. 4. (a) See above 
. 3. c. 5. f. 9, 10,11, (b) That this is the Signification of the Word Cools , fo often made uſe of by the Civilian: 
is plain from Plaut. Afinar. Act. 3. Scen. 1. v. 17. Sola ego in cafteria ubi quieſco ommis familia cauſa confiſtit, i. e. mn 


emoluntentum quod ex familia caps. () Ge- 


(t) Jing. (2) Obligationum que ex contratts ſunt, 


quatuor ſunt ſpecies. Aut enim re contra bantur, aut verbis, aut literis, aut conſenſs. Inſtit. J. 3. f. 14. De Obli 


(cd. Lib. 2. t. 14. I. 17. D. de Pactis. 


(d) Add. Pal. Max. I. 8. c. 2. f. 2. (3) 


igat. 
Vid. Inſtitut Lib 3. k. 23. 


De Obligat. ex Conſenſs, (4) Vid. Inftitur. ubi ſup, t. 16, (5) Vid. Inftitus. ubi ſup. t. 22. (8) Vid. Grw. I. 2 C. 16. . 30. 


and hereafter in c. 5. C. 2. in fn. ibiq. nor. 
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diately ſignifies what was done: (for altho' 
Bartering, which is reckoned amongſt the 
Aameleſs Contracts, ſeems to have a Name, yet 
tis a general one, and does not expreſs, whe- 
ther it be the Contract of Goods for Goods, Buy- 
ng, Selling, or any other) And therefore in the 
Roman Law, theſe had certain fix'd Forms of 
proceeding ; whereas others of leſs frequent 
Uſe, containing no more than, what was ex- 
preſly mention'd, had no Proper Form of their 
own, but one accommodated to the Thing, and 
therefore an Action, upon Account of theſe, was 


always expreſt in a certain Form of Words (a). 


VIII, The Diviſion of Contracts 1nto | Gam- 
ful and Chargeable, makes moſt for our Pur- 
poſe, whereot the firſt brings ſome Advantage 
to one Party gratis, as in the Cale of a Loan, Com- 
miſſion, or Charge. (1) The latter binds both 
to an equal Share of the Burthen; for here we 
act, or give, in order to receive an equivalent. 
Upon this, ſcems to be founded the diſtinction of 
Contracts into thoſe that admit of Equity, and 
thoſe that are tyed up to the Rigour of the 
Law. In the former the Magiſtrate has Liberty 
to weigh and eſtimate the 1 hing, according to 
Equity and Conſcience; in the latter he is ob- 
Iig'd right, or wrong, to proceed according to 
the Stated Forms of Law. Now Reaſon tells 
us, that Chargeable Cuntracts are of the former 
Sort, and admit of a more looſe Interpretation 
in the Courts of Equity; for ſince the Obli- 
gation is mutual, neither Party ought to be over 
burthened. But Garnful Contracts belong to the 
latter, and do not allow of ſuch a looſe Inter- 
pretation, or that any one ſhould be bound to do 
more than he has expreſly declar'd; for elſe a 
Man's Generoſity might prove too great a Bur- 
then to him (b). | 
IX. All Chargeable Contrafts are reducible 
to four Heads. Firſt, f Goods for Goods ; Se- 
condly, MHork for Work; Thirdly, f Goods 
for Mori; Fourthly, * Work for Goods, Where 
the Word , is taken in a large Senſe, ſo as 
to comprehend even the Deed of another Man. 
Grotius (c) admits of but three, leaving out 
Goods for Work : For that, he thinks, falls in 
with York for Goods ; and indeed, there is no 


real Difference between them, for both expreis 


that Goods and Work are barter'd for one ano- 
ther: But in one, the Contract, in a manner, 
begins upon the Delivery of the Goods; in the 
other, upon Doing the Work. So that, in the 
one, the Doer ſcems the Author of the Con- 
tract; in the other, the Giver: For in ſome 
Contracts, tho' both Sides are equally oblig'd, 
yer they take their Riſe from one only. As in 


Buying, the Buyer begins the Contract; in 


Letting, the Tenant, gc. 


in Bartering ſtrictly fo call'd. Where we may 


1 aa. 


To the fr Head belongs all thoſe Contrads, 
where one Thing is exchang'd for another, ag 


obſerve a Diſtinction nice enough, which ſome 
make between the general Contract of Goods for 
Goods, and Bartering. The former is, when the 
Things exchang'd are indefinite, as an Ox for 
a Mule; or where, at leaſt, one Part is fo; as 
a Horſe for this particular Ox; Oyl for Corn 
in general. But when the Goods, in Contract, 
are determin'd, v. g. this Ox for this Horſe, it 
becomes Hartering (d). Hither may be refer. 
red the giving Money for other Money of dit. 
ferent Species, or in a different Place : which 
is now calld Exchange (e). Sometimes in- 
deed, Money is given for Money, ſo as to make 
it perfectly Buying and Selling; as the Money 
ſtamp'd with Victory; which P/iny (t) tells us, 
be fore it had received that Stamp, was account- 
ed Commodity. If Goods are given for Money, 
the Contract is call'd Puying and Selling. Some. 
times the Uſe of a Commodity is given for 2 
Commodity, as if I lend my Horſe for a Book, 
Sometimes the Uſe of one Thing for the Uſe 
of another, as if I let you live in my Houle, 
upon Condition that you let me enjoy your 
Land. Sometimes the Uſe of a Thing for Mo- 
ney, which is properly call'd Lerting and 
Renting. Some Things too we give in order to 
receive as much, of the ſame Sort, ſome Time 
after. | 

Of the ſecond Head, Work for Mort, there 
are innumerable Sorts, according to the infinite 
Variety of uſeful, or pleaſant Actions, which 
may, in a manner, be exchang'd and perform'd 
for one another (g). 

To the Third Sort, Goods for York, belong 
the Letting out, or Hiring work, or Day- labour 
for Money, as alſo that Sort of Contract, by 
which Goods are ſecur'd and free'd from Dan- 
ger for Money, which is call'd /»/uring. As 
alſo when any Commodity, conſumable or not 
conſumable, is given for the Performance of 
any Work. 

To the fourth Head, Work for Goods , belong 
thoſe Contracts, by which any Work is done 
for any Thing, or for the Uſe of any Thing, 
and ſuch like h ). Beſides, there may be Con- 
tracts not reducible to any of theſe Heads, as 
implying Dis junction (i). Such as were the 
Nuptial Donatives among the Muſcovites, of 
which S;z:/mund, Baron of Herber/tem , gives 
this Account. Thoſe that are inuited to the 
Weading preſent the Bride; all the Preſents the 
Bridegroom marks, and lays up carefully ; when 
the Wedding is over he reviews them, and thoſe 
that he likes, he ſends to the Market 10 be priz'd: 
all the refl, he returns back with Thanks. T hoſe . 


„ Py TY. We oe ò V 


(a) Vid. Gre. I. 2. c. 12. ſ. 3- (4) Contraitas Beneficus, () Contrattus Oneroſus, (1) Our Author has for got to 
Chap. 4. as in this, but Mr. Barbeyrac in his Firſt Note upoo 
the 1ſt Scct. of that Chap. has ſupply'd this defect. (b) Add. Arn, Yinnins ad. ſ. 28. Inſftit. de Actioni bus, Lib. 4. t. 4. 
( Facio ut Facias, (+) Do ut Facias. 


mention Doxcatiuns made between Living Parties, as well in 


(1 Do ut des. 
(d) Vid. Mornacium ad J. g. D. de preſcriptis verbis. 


& 3.2 
_ *, l 
"#7 D 2 \ * I 8.8 


(e) In Latin, Cambium, in Greek KanwEC. 
(f) Nat. Hiſt. J. 33. c. 3. (g) In Amm. Mareellinus, I. 16. c. 10. This ſort of Contract is called Pattum reddendæ vici 
n And in Apuleius in Apolog. Mut uarias operas cum vicinis caml ire. (h) Vid. Totum t. 5. I. 19. D. de præſcri p. verbis. 
Is alfo the Contractus eſtimatorius, de que vid. |, 19. t. 3. D de æſtimatoria actione. 


(*) Facio ut des. (c) In the aforeſaid Place. 
Add. Plaut, Captiv. Act. 2. 


Hat 


wy 
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ſend back the Gift, he is fined double. And if Rent, ſo far it partakes of Land-renting. Laſt- 
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that he beeps, he makes amends for, at the end 
of the Tear , according to the Yalue of them, 
either in Money, or ſomething equivalent. If 
any one puts a greater Value upon his Gifts, the 
Bridegroom appeals to the ſworn Apprizers, and 


forces bim to fland to their Valuation. But if, 


in a Tears Time, he does not make a Return, or 


he forgets to have it valued by the ſworn Appri- 
Sera, be ts fore d to repay it at the Value of the 
Giver. And this Cuitom the Common People ob- 


ſerve in all Sorts of Donatives. The ſame Thing 


1s related of the Preſents, the Per/ians give 
liberally to Strangers (a); for which, if they 
do not receive a greater Return, they not only 


complain, but often revoke what they had 


iven, or the Value of it. 

All theſe Sorts of Contracts have this in Com- 
mon, that when they are perform'd on both 
Sides, the Parties have no longer any Thing to 
do with one another upon this Score. And there- 
tore Grotzus (b) (1) calls them Diremtorii, and 
oppoles them to thoſe Contracts which he calls 
Commutatorii, the Completion of which con- 
fiits in having Dealings continued between the 
Parties, as in that of Partnerſhip, where for one 
anothers Advantage, Two, or more joyn, either 
Work, or Goods, or Work on one Side, with 
Goods on the other. And theſe together with 
thoſe which we call Cainful are generally Simple 
Contracts. 

X. But ſome Contracts are Mixt, and as it 
were compounded of two Sorts; as if I deſigned- 
ly buy a Thing for more than the Value, and 

o give the Overplus of the Price to the Seller; 
or ſell a Thing for leſs than the Value, and fo 
give what 1s wanting of the Price to the Buyer : 
This is partly Giving, partly Buying and Selling. 
Thus Ceſar fold vaſt Farms to Servillia for a 
a Trifle (c). If I give greater Wages than 
the Work is worth, it will be partly Gift, part- 


ly Hire: Which great Men ſometimes do out 


of Grandeur, thinking it for their Honour to 
reward any Man's Work more than it deſerves, 
and this is partly Liberality, partly Contract 
(d). And on the other ſide, a Man may ac- 
cept of Part of his Wages, and forgive the 
relt (e). If I bargain with a Goldſimith to 
make me Rings out of his own Gold, it will 
be partly Buying, partly Hiring (f). Tho 
ſome look upon it to be only Buying Since in 
Buying, we not only pay for the Materials, but 
for the Workmanſhip too. And there is little 
Difference whether the Thing is already made, 
or to be made. Nor can I be properly ſaid to 
hire, where the Perſon of the Workman re- 
mains at his own Diſpoſal (g). When Land 
is lent out for Rent, it is a Mixt Contract of 
Selling and Hiring, tho? the Law of Zeno makes 
it a Species of it ſelf. A Grant by Fee is fo far 
2 Gamfu] Contract, as being much greater than 
the Military Service that is due for it. Indeed 


as far as this Military Service may be exacted 
for the Protection that the Lord gives his Vaſ- 
ſal, it partakes ſomething of the ſecond Sort of 
Contract, Work for Work; yet that which is 
the Principal in the Contract, belongs to the 
third Sort, Goods for Work. But it this Fee be 
charged with the Iacumbrance of a certain Quit- 


ly, Nautic [nteref?, ot what we call Bottomry, 
which vaſtly exceeds all other common Uſury, 
is mixt of Borrowing and Inſuring. But in 
Partnerſhip, tho' one contributes Money and 
Work, another only Money, yet 1t does not 
ſeem to be a miæt Contract. For it does not 
become mixt from the different Performances 
(for if I hire a Man to dig in my Vineyard, 
to ſow my Ground and plant my Orchard, it is 
all but the Simple Contract of Hiring ) but from 
our Agreements in Matters, of a different Na- 
ture, by one and the ſame Covenant. 

Grotins (h) is of Opinion, that a Contract 
becomes mixt by the Acceſſion of ane Att to 
another, as in Suretiſhip and Pledges. But in 
this he ſzems not ſo very accurate, for a third 
Species mult reſult from a Mixture properly fo 
call'd: Whereas in Suretiſhip, the Security is 
not mixt with the principal Contract, but is 
only added to it, as an extrinſick Confirmation. 
For the giving Security makes no Alteration in 
the Debt; but only makes Proviſion for the 
Creditor, in Caſe 4 principal Debtor ſhould 
prove inſolvent. However to ſpeak more accu- 
rately, there are in „ Contracts, 
which ſeem to be but one, becauſe the ſame 
Surety hath to do with both Creditor and 
Dehtor ; for there paſſes but a bare Promiſe 
between the Surety and the Creditor, and yet, 
ſtrictly ſpeaking, that Promiſe only ſhews that 
he is oblig'd to make good the Debt, and is not 
that which obliges him; for that which obliges 
him is the principal Contract, whereby the 
Surety, by his Promiſe, has brought an Obli- 
gation upon himſelf to ſupply the Failure of 
the Debtor. So that this Promiſe partakes of 
the Nature of the Contract it ſelf, Now this 
Suretiſhip is no Gain to the Creditor ; for he 
gets nothing by it, but a proper Means of re- 
covering his own. And although his Security 
is hereby provided for, yet not the Creditor, 
but the Debtor 1s beholden to the Surety : for 
without this Security, the Creditor had never 
enter d into Contract. 


But when the Surety pays the Debt, then 


there ariſes an Account between him and the 
Debtor. For in this Caſe, he is ſuppos d to have 
lent the Debtor the Money, or, which is all as 
one, to have paid it by his Order and Com- 
miſſion. Now this Act of Suretiſhip cannot be 
reckon'd an Act of Liberality, either in reſpect 
of the Debtor, or Creditor, for the Debtor gets 
nothing by it, and the Creditor, without it, had 
not entred into any Engagement. 


(a) Vid. Perrum, della Valle, Itin. Part. 2. Epiſt. 1. 


(b) In the aforeſaid Place. (1) Sce Mr. Barveyrac's 


5:1 Note upon this Section. (c) Suetonins Julie, c. 50. (d) Add. Matt. 20. 9, Cc. Lib. 26. t. 7. L. 12. f. 3. D. de Ad- 


min'ſty, & 


cited Place, / 


" peric. tutorum. (e) Add. Fal. Max. L. 5. c. 2. ſ. 10. (f) So ſays Grotius in the aforementioned Place, ſ. 5. 
(J Vid. L. 18. tis, x. 1, 20. D. de contrah, empt, & Lib, 3. t. 25. . 4. Inſtit. de lerat & cunducft (h) In the afore - 


CHAP 


. — woo els; — 2 


8 N 


2 — — 


38 "Concerning the Equality that ought to be | Book V. 


— — —_—.. 


C HA p. III. 


Concerning the Equality that ought to be obſerved in Chargeable 


Contracts. 


and have nothing of the Gamful mixt with 
em, where the Law, or the Market has fixt 
the Prices of Things, an Equality ought to be 
obſerved: Or, one Party ought to receive as 
much as the other; and if one happens to re- 
ceive leſs, he has a Right to demand the reſt. 
And this 1s plain from the End of ſuch Con- 
tracts, for therefore a Man enters into them, 
that for his Goods or Work he may receive an 
Equivalent; which for certain Reaſons he pre- 
fers to his own Goods or Work. 

But yet this admits of a more accurate De- 
monſtration; for ſince Contracts are neceſſary 
for my obtaining thoſe Things which I had no 
Right to claim; and ſince it is preſum'd that a 
Mau gives nothing gratis, which he parts with 
upon Contract; we cannot therefore think, that 
any one deſigns to give away, by Contract, more 
than he ſuppoſes he receives, and conſequently 
a Contract can give a Right to another Man's 
Goods, no farther than as they are equivalent to 
ſomething, which that other Man recetves (a). 

II. Now to find out, and adjuſt this Equality, 
it is neceſſary that the Parties contracting, be 
each of them alike acquainted with the Com- 
modity and the Qualities of it (b). And there- 
fore he that is going to make over the Property 
of a Thing ought to expoſe, not only the good 
Qualities, but alſo, to the beſt of his Knowledge, 
the Defects and Faults of it; for, otherwile, a 
juſt Price cannot be aſſign d (c). 

Plato (d) makes it a Law, that if a Phyſi- 
cian buys a Slave, who labours under any in- 


1. all Contracts that are purely Chargeable, 


curable Diſtemper of Body or Mind, he muſt 
ſtand to the Bargain: but if an unskilful Perſon 
makes the Purchaſe, the Seller, that impoſes 
upon his Ignorance, muſt be fined double: But 
if one unskilful Man buys of another, the ſingle 
Price is to be reſlor'd (e). a 
III. This Neceſſity of diſcovering the Faults, 
ariſes from the Nature of the Thing, becauſe 
otherwiſe a juſt Price could not be aſſign'd, 
and not from the common Bond of Humanity, 
(as if that received a cloſer Tye by Contract) 
nor from the Contractors (1) entring into ſome 
fort of Acquaintance, which may ſeem to ob. 
lige them to other Duties, than thoſe that are 
required by the Nature of Contracts; for when 
the Conditions are perform'd on Both ſides, we 
don't think our ſelves more oblig'd to him we 
dealt with, than to any other Man, though 
indeed ſuch an Occaſion may, ſometimes, be 
the Means of an Acquaintance and Friendſhip 
with him. And therefore, it is no Conſe. 
quence, that, becauſe it is not againſt the Law 
of Humanity to conceal a Thing, therefore 
it is not againſt the Law of Contract. For if 
I be not engag'd in Contract, I may lawfully 
conceal from others ſeveral Things, though I 
alone am Gainer by it, which if I ſhould diſ- 
cover, other People would ſhare with me. As 
in caſe I ſhould find a Treaſure in a deſart 
Place, without any Owner, no Law obliges me 
to tel] another, that he too may partake of ic 
75113 Was 
IV. But as it cannot be doubted, but the 
Faults of the Thing it ſelf ought to be declar'd; 
| | ſo 


( a) Vid. Deut. XXV. 13, &c. L. 47. t. 2. L. 52. f. 22. de furtis, L. 6. .. 1, 2. D. de extraord. crimin. L. 3 2. f. 1. de 
Leg. Cornel. de falſir. (d) 065 iproanuen i., Contracts ought to be made in the Light, Eur. Cycl. v. 137, 


Con ſule de gemmis, de tincta murice lana, 
Conſule de facie corporibuſque diem, Ovid. de Arte Amandi, L. 1. V. 250, 251. 


(ce) To this Place belongs B. 19. f. 1. L. 1. .. 1. D. de AF. Empt. & Vend. Lib. 18 f. 1. L. 43. f. 2. D. de contrah. emp. 


As alſo the whole 1ſt Title De eailir. edi B. 19. Where the Faults are reckoned up one by one, which ought to be 
told in Sale of Cattle and Slaves; and which, af conceal'd, makes void the Bargain. Add. Gel, I. 4. c. 2. Cicero, Off. 
3. c. 16. Ir is an Ordinance of the Civil Law, in the Matter of Eſtates, that the Vender ſhould ſtill tell the Purchaſer 
the DefeRts, or Inconveniencies of the Eſtate ; for it being ſufficiently provided by the twelve Tables, that every Man 
* ſhould make good what he promiſes, or declares by Word of Mouth, upon the Penalty of double Damages, * de- 
nying it; the Civilians have ſer a Puniſhment upon Concealments too, by enacting that if the Seller of an Eſtate, 
* knew any Fault, or Error, without expreſly acquainting the Purchaſer with it, he ſhould be obliged to make it Good. 
Add the Example that follows in Cicero, Ambroſ. de Off. I. 3. c. 10. In Contracts the Faults of the Commodity ought 
to be expreſs'd, which, if it be neglected, although the Goods be in the Poſſeſſion of the Purchaſer, yet the Bar- 
gain may be vacated by an Action of Deceit. ( AE what he there ſays of an Action of Deceit does nor rightly agree 
with the Roman Laws.) Lactant. I. 5.c. 17. He who does not correct the Error iof the Seller, (as ſuppoſe he ſees 
: him deliver, by Miſtake, a more precious Commodity than was agreed for,) or who does not own his Servant to 
* be a Runaway, or his Houſe to be infected, conſulting his own Profit and Advantage, is not a Wiſe Man, as Car- 
* ncadcs would have it, bur a crafty Knave. 

(d) De LL. L II. p 965, Ed. Weech. (e) Plato in the fame Place, Let no Commendation, or Oaths attend the 
Sale of any Commodity. ( 1) See Grotius B. 2. c. 12. f. 9. n. 1. cited and explain'd in Mr. Earb-yrac's Firſt 
Note upon this Section. (2) See above B. 4. c. 6. ſ. 13, and Mr. Barbeyrac's 24 Note upon this Section. (f) Vid. 
Matt. 13. 44. For here if the Purchaſer had told of * Treaſure, he had not bought the Field ſo Cheap Vid. Grot- 
1 2. c. S. ſ. 7. Hither may be referred the Story of Anicas, who firſt diſcovered the Samej:des, and ſettled a Trade with 
them, relate, Lundorpius in bis Continuation of Sleidan, ad an. 1607. Cic, Off. 3. c. 10. ſays well, That we ought 


act to negle(t out own Advantage, when we can improve it without Injury to another. Fer «7 Chryſippus _—_ 5 
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her circumſtantial Matters, which tho 
= not of the Subſtance of the Thing it 
lelf, yet Help in the juſt prizing of it, ought to 
be laid open, both on the fide of the Buyer and 
of the Seller, has been controverted among the 
Ancients. Cicero (a) has a Caſe to this purpoſe. 
An hone ft Man, — * he, ſets Sail from Alexan- 
Aria 2 Rhodes with a Freight of Corn, the Rho- 
dians in great Diftreſs for want of it, and the 
Commodity bearing an exceſſive Price : This Per- 
{on knows that there are other Alexandrian Ships 


"under Way, and bound for the ſame Port, and 


with the ſame Cargo he tell the Rhodians 
there are other Merchants commg with Rehef, 
or ſay nothing of it, and make the be f Market of 
his Corn, that he can? Antipater 7s of Opinion, 
That all the Circumſtances ought to be laid open ; 


ſo that the Purchaſer may not be kept ignorant of 


any Thing ( tho" it does not concern the Subſtance 
of the Thing in hand ) which 15e other - knows. 


| Diogenes on the other fide ſays, 7 hat the Ven- 


der 1s bound to diſcover all the Faults, ſo far as 
he is obliged to it by the Civil Law; and to ma- 
nage his Bargain without Fraud; [0 that being 
zo ſell the Commodity, he may, without Deceit, 
make the beſt of it. Here, ſays he, 7 have 
brought my Corn; I have expos d it to Sale; 7 
upom it than others do, nay 
perhaps I can afford it cheaper, there being now 
a greater Mantiſy than there was before. Flow 
it that ? replies Autipater, Is it not our Duty 
10 couſult the Good of Mankind, and ſerve human 
Society ? Don't we lic under an Obligation, from 
our Cradle, to make our priuate Interefi the ſame 
with the publick, and the publick the ſame with 
our private ? Shall we then conceal that from the 
People, which it ſo much concerns them 10 be in. 
form d of ? To this Drgenes : Tis one thing to 
conceal, and another not to tell. Do I tell you, 
at this Inflant, what is the Nature of God, and 
what the Happmeſs, or Chief Good of Man, 
which it much more concerns you to know than the 
Price of Corn? And yet you wilt not ſay, that 7 
conceal this from you. But 7 am not obiig d to 
tell whatever is for your Advantage to hear. To 
this Antipater replies, 7es, you are oblig d, if you 
remember that Men are naturally linked together 
in Society. Well, ſays Diogenes, I do not forget 
zt : But will you have it 10 be ſuch a Society, as 
that no Man ſhall have any thing particular m it of 
his own? If ſo, there's no longer any Buying and 
Selling, but only Grving. Here Cicero himſelf 
ſeems to incline towards Autipater's Opinion (i), 


for, he ſays, This Concealment of the Corn- 
Merchant is not the Praftice of an open, a frank, 
a /mcere, a juſt, a good Man; but rather of a 
ſhifting, a cloſe, a deceitful, a malicious Huc tler. 
And yet Cicero himſelf ſeems to free him from 
the Imputation of Knavery ; for a little aſter 
(2), he defines Knavery to be, The Pretending 
one thing and the Doing another, which cannot be 
objected in this Caſe. And therefore, the Mer- 
chant, did not act unjuſtly, in ſaying nothing of 
the Ships, that were coming. For Juſtice only 
obliges us to expoſe, what immediately con- 
cerns the Thing it ſelf; as If a Honſe, by rea- 
ſon of its being infected, had been commanded, 
by the Magiftrates, to be pulled down; with 
which Example Cicero illuſtrates this Paſſage. 
But nothing of this Nature, was conceal'd; the 
Goodneſs of the Corn appeat'd openly, and, at 
the Time of Contract, was really worth as 
much as it was ſold for, altho' likely to be leſs 
worth, in a little time. Nor had the Rhodians 
a Right, properly ſpeaking, to know this of the 
Merchant, as never having made any Bargain 
with him about it (3). But whether he ated 
againſt the Law of Courteſy and Good-nature, 
1s another Queſtion, which I would not eaſily 
hold in the Affirmative. For, Good-nature does 
not oblige me, to do another Man a Courteſy 

atis, except he be in extream Want of it. 
Bur this was not the Caſe of the Rhodtans, 
they wanted Corn indeed, but not Money, 
for they were famous among the Ancients for 
their Riches. Beſides, I am not oblig'd to do 
a Kindneſs, when tis like to tend more to the 


Detriment of the Giver than the Benefit of the 


Receiver. But, 1n this Cafe, the Merchant 
would have loſt more than the Purchaſers 
would have got by the Intelligence. For if he 
vended it to a great many Purchaſers at the 
Market-price, each would have felt it but little, 
and if any one Man had engroſt the whole, he 
_ thank his own Avarice, if he loſt by it; 
and indeed we cannot expect, in the common 
way of the World, that Men ſhould be ſo very 
exact in the Performance of this Duty: For, 
provided the Love of Money does not tempt the 
Merchants to cheat us, we may eaſily excuſe 
them from what the Law of Courteſy and Good- 
nature may ſeem to oblige them to. 

V. As for Faults already known to the Buyer, 
they need not be mentioned, for, in this Caſe, 
boch Parties proceed upon the ſame Foot (4). 
So likewiſe, where the Seller has told the Faults, 


» — 


obſerves, * He that runs a Race, ought to endeavour might and main to get the Victory, yet he muſt not lay hands on 


him that he runs with, or uſe any other foul Play. And juſt ſo it is in 


uman Life, any one may lawfully endeavour 


to better his Condition, but not at the Expence and Injury of another. Abr. has expreſt this Paſſage, Off. l. 3. c. 4. 
In Contracts, that of Pal. Max, I. 8. c. 2. f. i. ought to take place. A fair Dealer ought, neither to magnify the good 
: ualities, nor conceal the ill ones of his Commodities. Hither may be referred that of Plato de Leg lib. 11. p. 966. 
The Law which provides againſt the Seller's Over-reaching, ought alſo to be extended to the Workman. And 
therefore he had beſt take heed, that he does not rate his Work at more than tis worth, for he can't be ignorant of 
che Value of it. And certainly ic ought to be allowed, in a free State, that a Workman ſhould make uſe of Art, 
which is a plain Thing, and far from it to impoſe the Unskilful. Hither too may be apply d, that which 
Socrates ſays he heard of Aſpaſia, Good Match-makers, — are ſincere in their Commendations of others, do good 
in making Alliances between Families; but thoſe, that are falſe, do no good in Commending For, when the Par- 
ties are undeceived, it ſo happens, that they hate one another; and thoſe too that were inſtrumental in the Match. 
Ten. Mem. I. 2. p. 439. Ed. H. Steph. a) Of. I. 3. c. 12. (1) Chap, 13. 4. (2) Chap. 14. 
(3) Vid. Cet. 1. 2. c. 12. ſ. 9. n. 2. (4) Vid. Ger, I. 2. 1h (apr, n. 3 hs 
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334. 


Concerning the Equality that ought to be Book 


V. 


the Bargain ought to ſtand good, for then tis 
manifeſt that the Buyer conſents to them; 
Cicero (a) has a Caſe to this purpoſe. Gratidi- 
anus ſold to S. Orata thoſe very Houſes which be 
hrmſelf bad bougbt of bim, bat a few Tears before. 
Theſe Houſes paid a Duty to Orata ; (which was 
out of bis Mind) but Gratidianus made no Men- 
tion of it in conveying bis Right. T he Cauſe was 


brought into the Court. Craſſus was for Otata, and 


Anthony for Gratidianus : Craſſus in/ifted 
the Law, that the Seller knowing it, ought to 
ecquarnted the Purchaſer with the [ncumbrance, 
but did not do it. Anthony in/ifed upon Matter 
of Equity, that the [ncumbrance was not un- 

tun 10 Orata, who bad ſold the Flouſes ; which 
made it — for Gratidianus 70 ſay any thing 
Fit, nor could Orata be ſaid to be decerved, that 
Enew what Title he had bought (b). Upon the 
ſame Principle was founded the Sentence that 
eMarius gave in the Caſe of (c) Faunia, who 
had been married to Tinnius, but upon a Di- 
vorce demanded back her Dowry, which was 
conſiderable. He objected Adultery againſt her. 
The Cauſe was brought before the Conſul. 
After a Hearing on both ſides, it appearing that 
ſhe had been an immodeſt Woman, and that her 
Husband knowing her to be ſuch, had yet ven- 
tur'd to marry her, the Conſul reprov'd them 
both, and order'd him to reſtore her Dowry, 
and her to be fin d four Mes for her ſcandalous 
Behaviour (4). 

VI. Beſides, as in all Pats, fo eſpecially in 
Contracts, neither Party ſhould be forc'd into 
a Bargain by an unjuſt Fear. The Lacedemo- 
nians therefore did right in reſcinding the 
Purchaſe of the Land, that the Zlians had ex- 
rorted from the Poſſeſſors through Fear: For 
they were of Opinion, To force a Title from the 
weaker, under Pretence of Purchaſe, was no better 
than downright Robbery (e) (1). Thus when 
Cicero (t) objected againſt Ferres, the Pictures 
and Statues, which he had brought out of 
Sicily, Verres thought he could anſwer the 
Accuſation in a Word, by ſaying, I bought them. 
But Cicero replies, That their Anceſtors had wiſe- 
ly enatted that auboſoe ver ſhould be ſent Governour 


into a Province, ſhould not be allow'd to make any 
Manner of Purchaſe. And for that Reaſon, 
Money and Equipage was provided them by the 
Publick. Slaves indeed were not, becauſe there 
was ſcarce Max of Figure, in Rome, but 
had fome of 7 And yet no Man, in his Pro- 
vince, could buy a Slave, but in the room of 4 
dead one : for they lool d upon it to be Plundering, 
and not Purchaſmg, when the Seller could not ſell 
at his own Rate. And in a Province they were 
conuincea, that if the Governour, back d with 
Power and Authority, ſhould be permitted to buy 


what he pleas'd, it world be brought to that paſs, 
that he would baue whatſoever he bad a Fancy for, 
whether expos'd to Sale or no, and at his own 


Rates (g). But yet ſometimes the Subject may 
be forc'd, by the Government, in Matters of 
Sale or Hire. As when Merchants are oblig'd 
to ſel], that which the Government is in great 
want of; or when their Waggons, or Ships, or 
they themſelves are preſt; which, when the 
Good, or Neceſſity of the Pablick requires, and 
a juſt Rate 1s paid, way be fairly allowed of. 
Sometimes too, the State obliges us to buy ſuch 
a ſort of Commodity, of this or that Man only, 
and no where elſe. 

VII. But tis plain, that in Garmful Contracts, 
this Equality not take place; for where 
an Equality is to be obſerved, the Contract 
ceaſes to be garmful (h). And yet, in a Charge, 
or a Commiſſion, an Equality may ſometimes 
be regarded, tho' indirealy, and by Accident 
for if any thing, beſides Labour, has been laid 
out 1n 2 the Buſineſs, or —_—— the 
Charge, it ought exactly to be refunded. And 
the reaſon is becauſe in ſuch Contracts as theſe, 
the Labour is given gratis, but the Expence, 
tacitly agreed upon to be repaid (7). 

VIII. But in eable Coutrachs an Fqua- 
lity is to be fo ſtrictly regarded, that if one 
Party has receiv'd more than his Due, he muſt 
not retain the Overplus, upon Preſumption that 
it was defign'd for a Gift. For Men do not enter 
into ſuch ſort of Contracts with a Deſign to 
give any Thing. And therefore ſuch a Mixt 
Contract mult not be preſum'd unleſs the Party 


— 


(a) De Off. 1.3. c. 16. (b) For as Ulpian ſays, L. 19. f. 1. 1.1. f. t. D. de act. empt. He does not ſeem to have the Thing 


conceal d, 


who knew it, nor ought he to be advertiſed of it who was not ignorant. Add. lib. 18. t. . I. 43. f. 1. 


I. 57. . 3. P. de contrab. empt. Lib. alt. D. de Zdilit. edifo, To this belongs that of Horace, I. 2. Ep. 2. v. 14, C. 
where he brings in 2 Fellow ſelling a Slave, who after haying reckon'd up his good Qualities, adds 


— Semel hic ceſſavit; &, ut fit, 

In ſcalis latuit metuens pendentis habene. 
Des nummos, excepta nihil te ſi ſuga ledat: 
Ile ferat pretium pane ſecurus, epi nor. 
Prudens emiſti vitioſum : dia tibi eſt lex. 


Aid. lib. 29. t. 5. 1.1. f 33. D. de SCts Silanians. Lib. 21. t. 1, D. de Zdilit. edifo, leg. 14. ſ. 10. 
(c) Plutarch in Mario, p. 427. Ed. Weck, and Val. Max. 1.8. c. 2. ſ. 3. 
(e) Xenoph. I. 3. rer. Grecarum, p. 288, 
(g) Ad. lib. 18. t. 1 1. 46. I. 62. D. de conty. empt. & lib. 48. t. 11. L. penult, D. 4d L. Jul. repet und. 


L. Jul. de adult. 
46. 


* 


This Boy was faulty once, he ſtay d at Play, 
And when he fear'd the Laſh, he run away: 
Buy, if you like him now, his Faults are told. 
The Dealing's fair, and he may take your Gold, 
And ne'er be thought a Cheat for what he ſold. 


Mr. Creech. 


(d) id. lib. 48. t. 5. I. 13. C 9, 10. D. 44 
(1) Vid. Grof. 1. 2. "goof $48 (Ff) Orat. g. 


J. 6. Lib. 2. t. 20. J. 11. de his que vi metuſque cauſa, &c. Conſtitut. Sicularum, I. 1. t. 88. ſ. 1. Tacitus, An. 14. c. 14. 
:: fin, When the Purchaſer can force him to it, the Seller lies under a Neceſſity of parting with his Goods. Hirher 
may be referred what Dio Caſſius relates of Ceſar, I. 42. who after Powmpey's Defeat ſeized upon that Money, which 
he had no other Pretence of Levying, than under the ſpecious Name of a Loan, though otherwiſe he had taken it 


by Force, as if it had been his Due, and never had 


| any Deſign to reſtore ir. 
b. 3. t. 27. . 13. C. lib. 16. t. 3. L. 1. ſ. 9. DO. Depoſ. &c. 


(h) #4. S. Fin. luſtit. de Manaato, 
(i) Had. 1:2. prin. B. depoſits. d. 1. 


exprelly 


wy 
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Obſerved in Chargeable Contra. 
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expreſly conſents to it, or it appears that he 
knew the Thing to be under-rated (a). 

IX. From what has been ſaid it follows, that 
altho' all the Faults have been expos'd (1), and 
Nothing demanded more, than what was ſup- 

2d to be the Value, yet if afterwards there 
appears to have been an Inequality, without 
any Fault of the Contractors Ge ſuppoſe ſome 
Blemiſh lay undiſcover'd, or they miſtook the 
price] it ought to be correted, and Amends 
made to the Sufferer (5). Nor is it neceſſary 
by the Law of Nature, that this Inequality 
ſhould exceed the Half of the juſt Price. For 
that famous Law (c), which refuſes Relief, 
but where the Inequality is ſo notorious, is 
purely poſitive, and founded principally upon 
this, that it would be impoſſible to diſpatch 
Buſineſs, if the Magiſtrate might be appeal'd to 
for every little Injury of this kind. And be- 
ſides, the Nature of the Market requires, that 
we ſhould look about us if we would not be de- 
ceiv d; for whatever Rate the Seller puts upon 
his Goods, the Price is ultimately determin'd 
by the Buyer (4); though indeed the Deter- 
mination of this Law is too groſs. For tho' the 
Magiſtrate _— not to be troubled for every 
Trifle, yet I fee no Reaſon why he ſhould not 
relieve me, if I have been very much injur d, 
although not half in half; As if I ſhould fell a 
Houſe worth 9gool. for Goo. tis hard I ſhould 
be debarr'd the Benefit of the Law, for the Re- 
covery of the 3ool. when in much leſs con- 
ſiderable Caſes an Action is allowed me. And 
therefore as a ſmall Damage, even in the Law 
of Nature, 1s not ſufficient to break off a Bar- 
gain, ſo where the Damage is great, although it 
amounts not to half the juſt Price, the Bargain 
ought to be reſcinded, or the Price made up. 
And this Greatneſs of the Damage is to be eſti- 
mated, either by the Exorbitancy of the Price, 
or the Poverty of the injur'd, which ſometimes 
renders the Loſs intolerable to him, which a 
richer Man would not be ſenſible of. Nay, even 
where the ſaid Law is in force, the Buyer 
is oblig d, in Conſcience, to make up a very 
great Damage, although it comes not up to half 
the Price; for that Law only defigns the Eaſe 
of the Magiſtrate, and not that one Man ſhould 
be a Gainer at another's Loſs. Indeed they do 


well to extend the Benefit of the Law to the 
* as well as to the Seller, which too, they 
te 


us, is to be extended to all other ſort of 


Contracts. 


Among the 7ews (e), if one defrauded ano- 
ther, whether Buyer, or Seller, the Law af- 
forded no Relief, if the Cheat came under the 
ſixth Part of the juſt Price. But if it exceed- 
ed the Sixth Part, the Buyer might either 
immediately, or at any time during the Nego- 
tiation reſcind the Bargain, and recover the 
whole Price: but if the Seller had been the 
Sufferer, he was never barred from making a 
Recovery. And the ſame Law obtained in the 
Bartering of conſumable Commodities, as of Fruit, 
Corn, and ſuch like. But the Few only, if in- 
jur d, enjoy d the Benefit of this Law; and not 
the Centile, if injur'd by a Jeu. 

X. To what has been ſaid, the Roman Law- 
yers have taken a great deal of Pains to recon- 
cile a Paſſage in the DigeFs (f), which ſays, 
T hat, in Buying and Selling, the Parties may 
Naturally over-reach one another. Of which 
Grotius ( 12 to give a good Explication. 
For, he ſhews, that ay and Hai? do not 
always denote that it is Law ſul, but only that 
it is fo far permitted, as that the Sufferer can 
have no Remedy, in caſe the other inſiſts upon 
the Bargain, and, being tax d of Injuſtice replies, 
that it was nothing but what was agreed upon 
betwixt them: And he that won't open his 
Eyes, as the Saying is, muſt open his Purſe (5). 
As for the Inſtance of Jacob (i), his Crafti- 
neſs is the more excuſable, becauſe he had to 
do with a deſigning Man, who endeavoured 
every way to over-reach him, and who im- 
pos d hard Conditions upon him, giving him 
only half of the Young for keeping his Sheep, 
and yet making him ſtand to all Accidents. So 
alſo the Word, Naturally (k), does not always 
ſignify, what ought to be done, or what is con- 
gruous to the Law of Nature, but what 1s 
cuſtomary, as, 1 Cor. XI. 14. Doth not even 
Nature 27 {elf teach you, that if a Man have bo 
Hair it is a ſhame unto him. Yet here the —. 
Kougr, to have long Hair, may be taken for too 


nice a Care in adorning the Hair, which Women 


ſeem to claim as their Right, and which looks 
too effeminate in a Man (/). Tho' indeed it is 


(a) An Example we have in Pliny, 1. 7. Epiſt. 11. & 14. where he ſays he had, upon the Score of Friendſhip, ſold 


Lands for leſs than they are worth. 
c. 12. f. 12. 


| (c) Lib. 4. t. 44. 1 2. C. de reſcindend. vendit. 
Laws and Philoſophers 


It was generouſly done of Scævola, who being upon a Puschaſe, bid the Pro- 

rome tell him, in one word, what he would have for the Eſtate ; who when he had done it, Scævela told him he 
d undervalued it, and gave him 10000 Sefterces more than his Bargain, Cic. Off I. 3. c. 15. . 

(b) Ad. lib. 19. t. 1. I. 13. Prine. . 1, 2, 3, 4. D. de a8. emp. & lib. 21. t. 1.1. 1. f. 2. P. de edilir. edits. 

(d) To which may be apply d that of Cicero, Off. I. 3. C 17. 

ovide againſt Frauds different ways: T 


(1) V. Gro. I. 2. 


he Laws regarding only Mattters of Overt Act, 


* whereas Philoſophers judge according to Equity and Reaſon. (e] Selden, de J. N. & G. I. f. c. 5. (f) Lib. 4. c. 4. 
I. 16. . 4. D. de minoribus. Add. lib. 19. t. 2.1. 22. . 3. D. locati, &c. (g) L. 2. c. 12.1. 26. (h) Add. Lex Bajuvarior. 
t. 15. c. 9. f. 1. and Capitulare Caroli, I. 5. c. 210. In Xen de memorab. Socr. I. 2. towards the End, this Rule is 
given, 'Tis @ Piece of good Husbandry when 4 valuable Thing can bs bought cheap, to buy it. Add a witty Say ing of Cicero 3 
in Gallius, lib. 12. cap. 12. Vid. Sen. de Beneffciis, lib. 6. cap. 38. Where he diſputes, whether Demades did well, 
at Athens, in condemning one who got his Livelihood by providing things neceflary for Funerals, having proved 
that he deſired a quick Trade, which could not be without the Death of a great many People. Add Capitulare Caroli, 
I. I. c. 131. (1) Gen. XXXI. 39g (k) Mornacius upon the words naturaliter licet circumvenire, explains the word 
varuraliter by Lupuas dexterouſly ; but he is in the wrong. For that word does not belong to circumvenire, but to licet 

(1) According to that of Ovid, Ep. 4. Heroid. v. 75. | 


Sins procul @ nobis juuenes, ut ſamina, compti 
Cece 


| 


diſagree- 


3 


* 


— 
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Of Gainful Contracts in particular. 


diſagreeable to the Dictates of Natural Reaſon 
for a Man to aſſume that Habit, which length 
of time has appropriated to Women, and by 
which their Sex is diſtinguiſh'd from ours. But 
to return to the Matter in hand (a). Every 
Man has naturally a great Deſire of increaſing 
his Stock, and therefore Trade could hardly 
be carried on in a Society, were there not ſome 
Incouragement for Induſtry (5). Beſides, each 
Party ſeems by tacit Conſent, ( ſince an exact 
Equality, even by the niceſt Scrutiny, is fo 
difficult to be determin'd,) to indulge one ano- 


Book V. 
ther the liberty of deviating a little from the 
true Price. And therefore 1t ſeems to be the 
receivd Law of. the Market, that every one 
ſhould be free to make his beſt Advantage of 
Buying and RP provided there be no De. 
ceit in the Commodity it ſelf (c). For if there 
be; the Opinion of Fuſeentins (d) will take 
Place, who ſays, 7 hat Mercury was therefore 


ſuppos'd to be the God of Trade and Thievery, be. 


cauſe there is no Difference between the Cheati 
and Lying of a Tradeſman, and the Robbery and 
Perjury of a Thief (e) 


(2) Lib. 4. t. 44. 1. 8. C. de reſcind. vendit. It is the conſtant way of Buying and Selling for the Buyer to beat 
* down the Price, and the Seller to raiſe it, till after many words on both ſides, the former riſes in his Bidding, and 


the latter falls a little from his Demands, at laſt they agree in a certain Price. 


Anacharſis, in Diogenes Laertius, B. 1. 


ſ. 105. did not abſurdly call the Market, A Place to cheat one another in, and deſtined to Covetouſneſs. Add. I. 18. 


L. 19. D. de edilit. ediito. 


(b) Vid. I. 17. D. de contrah. empt. He deſerves to be laugh'd at who ſuffers himſelf to be 


* impoſed upon. Plin, I. 1. c. 24. princip. To make a bad Bargain is the more ungrateful, becauſe ir expoſes the Folly 


* of the Maker. 
— ti ns 
Inſidias fieri pretiumque avellier ante 
uam mercem oftendi ? 


Hor. Sat. J. 1. /. 2. v. 103, 104, 105. 


Would you be cheated, the Occaſion's fair? 
Since you would Buy before you ſee the Ware. 
Mr. Creech, 


(e) Add. Mich. Montaigne, Eſſ. B. i. c. 20. (d) Mytholog. I. 1. c. 23. (e) The Ephori fined a Young Man for buy. 
ing a Farm at a cheap Rate; and the Reaſon they gave was, becauſe ſo Young a Man was ſo much given to Lucie. 


El. V. H. I. 14. c. 44. 


— 


„ — 
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C HAP. IV. 
Of Gainful Contracts in particular. 


ITE come now to conſider ſome of the 


principal Contracts more 1 
which, tho' they have been handled very Co- 


piouſly by the Roman Lawyers, yet, ſince moſt 
of what they have ſaid, has been taken from 
the Law of Nature and Nations, may fairly be 
brought back to their proper place. Of Gainful 
Contract the chief (1) is a“ Commaſſun (2), 
whereby one Man undertakes gratis another 
Man's Buſineſs, at his Requeſt, and upon his Au- 
thority. This Contract indeed does not directly 
and in it ſelf, preſuppoſe Property and the Price 
of things, but only by Accident, ſo far as the 
Perſon giving the Commiſſion is concern'd to 
repay to the Perſon receiving it, whatſoever 
Charges he happens to be at in the Management 
of it: for his Labour only is ſappos'd to be 
promiſed gratis. Now if any Man undertakes 
another's Buſineſs, unknown to him, and ma- 
nages it with Succeſs, the Roman Law allows 
him (f) an Action for Buſmeſs done, which is 
founded upon what we may properly call a Tac? 
Commiſſion (3), as is the Obligation between 
a Guardian and a Minor (a). 


II. The old Romans were extreamly Exact 
and Conſcientious in the Diſcharge of this 
Truſt. For they look'd upon it to be founded 
upon good Nature and Friendſhip, the great 


Bands and Cements of Human Society: And 
therefore deſervedly had thoſe in Deteſtation, 
who under ſuch ſpecious Pretences ſhould de- 
cei ve one, who lays himſelf open to their Mer- 
cy, by having too good an Opinion of their 
Probity (59. In private Afﬀairs, ſays Cicero, our 
Anceſtors thought guilty of the highe?# Crime, not 
only him that manag'd bis Commiſſion Knaviſhly, 
for his own Gain and Advantage, but even him 
who was wanting in his Care, and therefore judged 
the Breach of Tru to be as bad as Theft. For 
where we cannot be preſent our ſehves, the Fide- 
lity of our Friends is preſum'd to ſupply our place; 
which , whoſoever violates, impugns the Safe- 
guard of every Man, and, as much as in him lies, 
aiflurbs Society. We cannot do every thing our 


ſelves, at ſome things, ſame are better than others. 


And therefore we contract Friendſhips, that by 
mutual good Offices our common Advantages may 
be carried on. Why do you undertake a Com- 
million, F you deſign to neglect᷑ it, or to make 4 
Gain of it? Why av you mtrude your ſelf into 
my Concerns, and by your pretended Kinaneſs clog 
and hinder my Deſigns ? Stand off, I can get ano- 
ther to do it for me. You undertake the Burthen 
of an Office, which you think you can go through 
with, and which never ſeems heavy to thoſe, who 
are not light tbemſelves; this there fore is the baſeſt 
of Crimes, becauſe it violates the two moſt ſacred 


— 


(1) Here our Author, as has been obſerv'd in another place, has forgot ro mention Donations between Parties living 


as Principal ( ontratts. See his firſt Note upon this Section Mandatum. 


(3) See above in B. 4. c. 13 C. 7. 
2 4 a'rgat, © ntim, (b) Vid. lib. 3. t. 2. I. 1. O. de his qui not. infam. & lib, 17. t. 1. 
> 


in B. 3. c. 9. ( +) Attio ne got iorum geſtorum. 


(2) Sce what we have ſaid upon this 
(a) Vid. lib. 44 t 7. I. F. prin. ſ. 1. 
L. 1. 1 4 D. mandati, &c. 


things, 


—  __ 
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Things, Friendſhip and Faith. For no Mam com- 
„u his Buſineſs but to 4 Friend. Nor trufts 
any but whom he thinks faithful. The greateſt of 
Villains therefore mu? he be who breaks in upon 
Friendſhip ; and at the ſame time cheats him, who 
had not been capable of being thus cheated, bad he 
wot believed the Villain boneft (a): 

III. For the ſame Reaſon the Roman Laws 
require, that a Commuſſion ſhould be executed, 
with the utmoſt Diligence, altho' undertaken 
purely for the Benefit of the Perſon intruſting 
1 (1). Of this Corn. Nepos gives us Atticus as 
a perfect Pattern (b). He never made any Pro- 
miſe but with great Care and Caution, for he did 
not think it a Piece of 1 44 but rather Le- 
vity, 10 promiſe more than he could perform. 
But when once he had under taten any thing, he 
was as indefatigable in the Proſecution of it, as 
if it had not been his Friends but his own Con- 
cern; in ſuch a caſe, be hok'd his Reputation 
10 be at Stake, than which nothing was more dear 
to him (c). 3 

But if we hope to ſucceed well in giving a 
Commiſſion, we ought to conſider ami orm our 
Opinion of the Man from his paſt Diligence, 
and the Tenor of his former Life. For he 
that truſts a profligate Perſon may thank him- 
ſelf for his Diſappointments, unleſs he par- 
ticularly takes upon him to be more diligent 
than ordinary, and is capable of being ſo. We 
read a pleaſant Story of a Man (4), who had 
fore Eyes and came to a Horſe- Doctor for Re- 
liet; the Doctor anointed his Eyes with the 
ſame Ointment he us'd amongſt his Horſes ; 
upon which the Man falls blind, and the Cauſe 
is brought before the judge; who acquits the 
Phyſician; For if the Fellow, ſays he, had not 
been an Aſs, he had never apply'd himſelf to a 
Horſe-Doftor. 

IV. On the other hand, the Agent ought 
to be repaid whatever Charges he has been at 
in the Execution of the Commiſſion. For ha- 
ving promiſed Nothing gratis, but his Care, 
Diligence and Fidelity, a tacit Compact is ſup- 
— to have been made for the Repayment of 
Charges: And indeed it would hard to 
render a Man's Kindneſs expenſive to him (2). 
And the ſame holds good of any Loſs that hap- 

ns, by Reaſon of the Truſt, but not of ſuch a 


ols as is only occafion'd obliquely by it: And 


therefore thoſe Damages only are to be made 
up, which directly proceed from the Cam- 
miſſiun, and not thoſe which happen only by 
the By, whilſt the Buſineſs was on Foot. To 
this purpoſe is that Paſſage in the DigeFs (e): 
The Agent not account to the Perſon im- 
Pleying bim, all the Expences, though perhaps 
ſome of them he had not been at, were it not for 
"1s Commiſſion ; as if he bas been plunder'd, or 
Jhiperact d, or put to Charges by his own, or his 


Servants Sickneſs. For ſuch Expences as theſ«, 
ought to be imputed to Chance, and not to the 
Commiltion. Indeed when a Man of his own 
Accord, upon no other Motive than his own 
Good-will, takes upon himſelf the Management 
of another's Buſineſs, he is ſuppos d willingly 
to run the Riſque of all Caſualties, that unex- 
pectedly happen in Human Affairs. But, the 
Caſe is alter d, when a Man is commanded to 
manage another's Buſineſs, for there he that 
commands is concern'd to bear him hatmleſ:, 
ſince, in this Caſe, the Perſon in Commiſſion 
had not Power to act otherwiſe. But when a 
Man undertakes a Buſineſs, in its own Nature, 
hazardous and dangerous, he is ſuppos'd (unleſs 
he expreſly declares againſt it) to take upon him 
the common Accidents, that uſually attend ſuch 
a Bulineſs (f). 

V. It is a celebrated Queſtion, #hether a 
Commiſſion can be ſatisfied by an Eqnrualent ? 
which we find elegantly debated in Cellius (g). 
T he Queſtion, ſays he, ig whether having a Oom- 
miſſion given, and Orders how to mnanage it, you 
ought to ate? Counter, if it ſeems for the Ad. 
vantage of him that gave it ? Thoſe that hold the 
Negatrue, argue that many have determined to 
have their Buſmeſs done after ſuch a particular 
Manner ; and therefore he whoſe Bnſmeſs it is, 
having deliberated and fixed upon a Method, it 
ought not to be done otherwiſe, altho' ſome ſudden 
unexpetted Accident ſhould promiſe a better Iſine ; 
for Ts. in Caſe of Diſappointment, the Guilt of 
Diſobeatence, the Puni t due to it 
unaveidably follow : Whereas ſhould the Thing 


ſucceed right, Thanks be to Providence: But yet 


an ill Precedent would be introduc'd, for breaking 
in upon well laid Counſels, and the Sacredneſs of 
4 Commiſſion. Others, on the contrary, are ot 
Opinion, That the Inconvenienties that may 

„ wpon acting Counter to Order, _—_ to be 
compared with the Probability of ſucceedmg ; and 
if the former appear lighter and lef than the lat 


ter, then ought we to proceed accordingly : For 


fear of loſing an Opportunity, which Heaven, in 


_ #his Caſe, ſeems to offer ; neither need we fear 


giuing ſuch a Precedent, if thoſe that follow the 
Example never do it, but with the ſame Reaſon. 
Then follow ſome Precepts of Prudence, Par- 
ticularly, Regard is to be had to the Temper and 
Nature of him from whom the Commiltton 7s re- 
cery'd; that he 
mnexorable Diſpoſition (h), for, in ſuch a Caſe, 
the ſafeſt way would be to {tick to his Orders. 
He adds as an Mample Craſſias Mutianus, Who 
ſent an Arebitect for the greater of two Beams 10 
raiſe his Battering Ram with, but the Architect 
thmking the lefier the fitteft, brought that, upon 
which Account Mutianus order d bim to be ſconrg- 
ed; for he imagin'd that Diſcipline would be 
trampled upon, and Authority deſpis d, if a Man, 


(a) Cic. pro S. Roſcio, c. 38, 39. Plaurus Mercatore, AR. 2. Sc. 3. v. 42. Every wiſe Man oughr, in the ficſt place, 


to look after a Commiſſion intruſted to him. 


(1) Vid. Jac. Gothofred. ad leg. 23. D. de div. reg. juris. 


(b) In Ita Attici, c. 15. (c) Ter. And. Act. 4. Sc. 1. v. 5. Cc. (d) Sadus, Roſar. Perſ. c. 7. Mandatarius, &c. 


2 See Grot. R. 2. c. 12. f. 13. 
D. mandati, & lib. 19. t. 2. 


(e) B. 17. t. 1. I. 26. f. 6. D. mandati, &c. 
L. 52. f. 4. pro Socio. (g) L. 1. c 13. (h) As was Piſe in Seneca de Ira, I. 1. c. 16. 


(f) VN. Mornac. ad. |. 26. 6. 
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under Command, inſtead of obeying the Orders of 
bis ior tinently interpoſe his own 


udement : TR this is to be ſaid for the 
Architect, that Muzianus ſending a Man, Skilful 
in the Art, and ſignifying to him what Uſe he 
deſign'd the Beam for, ſeem'd in a manner to ad- 
viſe with him about it (s). On the other ſide, 
we have an Example of Mildaeſs in the Em- 
peror Adrian (b); for when the People had 
demanded Something in a tumultuous Manner, 
he order'd the Cryer to proclaim Silence. Bur 
he fearing the Conſequence of ſuch an harſh 
and unuſual word, ſtretch'd out his hand, and 
having thereby procured Silence, cry'd aloud, 
This is what the Emperor would have, with 
which the Emperor was not offended (c). Gro- 
tins (d) is of Opinion that a Commiſſion may 
be ditcharg'd by an Equivalent, provided it ap. 
pears, that it was not preſerib d to be manag d 
under any particular Form, but under the ge- 
neral Conſideration and Proſped of fome Ad- 
vantage which may be obtain'd, as well one 
way as the other. : 

In ſhort, the State of the Caſe is this: In 
ſome Commiſſions the Buſigeſs only is ſpecified, 
and the Management of it left to the Diſcretion 
of the Agent : Sometimes the Management too 
is preſcrib'd, but rather by way of Advice, as 
ſceming beſt to him that gives the Commiſſion ; 
but yet ſo as not to exclude the Agent from 
uling his own Method (e) if it ſhould ſeem 
beſt at the Point of Execution. But laſtly, The 
Method is ſometimes ſo ſtrictly preſcrib d, that 
the Agent cannot depart from it, let what will 
happen. Here tis plain that a Commiſſion is 
ſatisſy'd with an Equivalent in the Second 
Caſe, not in the Third. To this Purpoſe we 
have a Caſe in the Digeſts (f). I commilhon 
you to be Surety to Sempronius for Titius, you 
aon tf make your ſelf a Surety, but g ue Sempro- 
nius a Commillion 70 truſt Titius. I you have 
been at Expence, this Account, the Queſtion 
75, Am I reſpon/ible? Which is declar d in the 
Affirmative. For I gained my End, which was, 
that Sempronius ſhould traft Titius, and whether 
he dues it by your Suretiſhip, or your Commiſſion, 
it is all altke to me : And [ am obliged by one, as 
well as the other, to repay what you have laid out 

on this Account. 

But, as I oblerv'd above, we mult carefully 
diſtinguiſh (g) between the Commiſſion of a Su- 


perior, and the Commiſſion of a Friend; which 


two are widely different, and agree in Nothin 

but the Name: And therefore what the cb 
vilians have ſaid upon the latter, are very in- 
judiciouſly apply d to the former. For, in pri. 
vate Affairs, tis eaſy to preſume, that the Me. 
thod is preſcrib'd only by way of Advice, ſo 
as to leave Room for the Diſcretion of the 4. 
gent. But when a Buſineſs is enjoyn'd by ; 
Superior, the bare Execution of it is ſuppog'd 
to be meant; and, in this Caſe, it will not be 
lawful to depart from the Method preſcrib'd 
unleſs Leave be er (as frequently it is) by 
an expreſa Clauſe to deviate from it, as Occa. 
ſion ſhall require: or unleſs the Words inter. 
preted according to Reaſon, and the receiy'd 


Rules of Speech, ſo as to anſwer the Deſign of 


the Commiſſion, can warrant the doing of it. 
For that Senſe that the Meaning of his Words 
fairly imports, is to be preſum'd, the Meaning 
of the Perſon: Yet this Liberty is not to be 
taken, but in Caſes of Necellity, for all the 
Force of Authority would be eluded, and the 
Common-wealth would be often brought into 
Danger, if a Miniſter, of his own Head, ſhould 
take upon him the Part of the Governour (4). 
Yer Miniſters of great Abilities, do well in 
neglecting the fooliſh Orders of their Prince (i). 
VI. (T) A Loan (that is when we allow 
another graſis the Uſe of any Commodity not 
conſumable) carries along with it theſe Con- 
ditions ; that it be carefully preſerv'd, and with 
the ſame Diligence that prudent Men keep 
their own (k) : That it be not put to any other 
Uſe, nor made Uſe of any farther than the 
Perſon lending deſign d it (I): Laſtly, That it 
be return'd in the ſame State and Condition as 
when it was borrowed (m); indeed what De- 
triment it neceſſarily receives from the ordi- 
nary Uſe of it, need not be repair d, for that 
the Owner is ſuppos d to give gratis (n). Be- 
lides, if I lend a „ for ſuch a certain Time, 
and in the mean while by ſome unforeſeen Ac- 
cident want it my ſelf, the other is obliged to 
deliver it immediately upon Demand: For no 
Man is preſum'd to lend his Goods, but fo lon 
as he can conveniently be without them. And 
he mult be either very careleſs, or have a De- 
lign to impoſe upon another, who /ends thoſe 
Things which he is Likely to want himſelf. 
And therefore a Loan for a certain Time, is 


— 


(a) Add. Mich. Montaign. E l. 1. 
(c) One time when Commodus fo 


c. 16. 


(b) Va. Xiphilin. Epit. Dionis aun. 118. C Zonarz, Tom. 2. 
Ind the Bath too warm, he order d the Keeper of ir to be thrown into the Fur- 


nace : But the Servant, who had received the Order, threw in a Sheep-skin, by the Stink thereof to induce the Em- 


© peror to believe his Order to be put in Execution. Lamprid. in Commodo, c. f. 


(d) L. 2. c. 16. ſ. 21. 


(e) As in the Proverb, Mitte ſapientem & igſi nihil dicas. (f) L. 17. t. 1.1. wit. f. 1. D. mandati. (g) Which Becler 


takes Notice of in his Diſſertat. de religione mandatti. 


(h] Tacitus, H. L. 1. c. 73. If every Man, when he is com- 


manded, is allowed to ask Queſtions, there is an End of all Authority. And again, I. 2. c. 39. Tis a poor Com- 


mendation for a Soldier to comment upon, rather than execute the Commands of his Superior. Add. lib. 49. t. 16. 1.3. 
ſ. 156. D. dere militari, & Liv. 1.44. c. 34. (i) See 2 Kings XVIII 14. XIX. 6. Vid. Yal. Max. 1.3. c.8. CI. Cor. N. pes, Epam. 
c. 7, 9. Thus Bavalan did wiſely in not putting in Execution the Murther of Cliſſn, which his Maſter, the Duke 
* of Bretagne had intruſted him with. See the ory in Buſſer's Hiſt. Franc. 1. 11. p. m. 391. and Mezeray, p. 526. rom. 2. 
Par. Edit. Tis remarkable, that the Vice-Roy of the Indies had a fair Opportunity of ſeizing upon the City en, 
but yet did not do it, becauſe it was againſt the King's Command, when yet the Taking of that place was of the 
* oreateſt Importance Hier. Oſor. de geſtis Emanuel. I. 11. (+) Commodatum. (Kk) L. 13. t. 6. I. 5. f. 5. D. commod3t: 

(1) Vid. Vn. Max. 1.8. c. 2. f. 4. And Calin, I. 7. c. 15 id. lib. 13. t. 6. 1. 5. C 8. in fn. D. com,. Cx lib. 47 
„ les f. 1 hi, (m) Vd. lib. 13. t 6 1 3. C. D. romnedati- (n) Add. I wit. D romminad iy 


wy 
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upon Condition, that the Oumer ſhall not, in 
the mean Time, have urgent Occaſion for the 
thing himſelf, but without ſuch an urgent Ne- 
ceſſity a Loan ought not to be demanded before 
the Time (a). : 

Let us ſce therefore in what ſuch a Loan as 
this, and (*) a Grant at Will and Pleaſure differ 
and agree. In reſpect of the Object and the 
Uſe they agree; for the ſame thing that may 
be /ent, may be granted during Pleaſure, and 
the Uſe, in both Caſes, is given gratis. But 
they differ, in that the Laa is a Contract, the 
Grant is not: the former obligatory on both 
Sides, the latter only on one. The Loas is 
given for a certain Time, or End; the Gran 
only during the Will of the Giver. The Re- 
ceiver of the Loan muſt make good all Damages; 
the Receiver of the Gran, — thoſe that hap- 
pen by his Knavery, or groſs N ligence (5). 

It may indeed be doubted, whether the Re- 
ceiver of a Loan is bound to ſtand to thoſe 
Chances which it was not in his power to pre- 
vent, and this 1s generally held in the Ne- 
gative (c). But, in my Opinion, we ought 
to diſtinguiſh, whether or no the Damage had 
happen'd, if the Thing had continued 1n the 
Owner's Cuſtody (i): for if it had, no Reſtitution 
is due; but if it had not, it ſeems due in Equi- 
ty: for otherwiſe a Man's Gene roſity and good 
Nature might be too expenſive to him, if be- 
ſides the free Uſe of his Goods, he mult be de- 
* of the Perpetuity of them, which he had 

ot been but upon this Account. Nor 1s there 
any Reaſon why he, rather than the other, ſhould 
bear the Burthen of the Misfortune, fince the 
other was the Occaſion of it. The Roman Law 

(0) gave the Lender Damages if the Loan was 
ſtole; and yet ſuch a Robbery might be com- 
* mitted without any Fault in the Ferſon robb d. 
Indeed if a Man, by Fire, ſhould loſe all and 
be reduc'd to extream Poverty, it would be In- 
human to demand the Value of the Loan; and 
ſince Fire, Ship-wrack, and ſuch Chances often 
happen, the Lender may be preſum'd willing 
to run the Riſque of them (e). But yer 
if the Borrower, when he might have ſav'd 
the Loan preſerves ſomething more Valuable 
of his own, he becomes reſponſible. For tho' 
no Man can blame him for letting that periſh 
Which was leſs Yaluable, yet ſince it might 
have been ſav'd, and was loſt for the Benefit 
of the Borrower, there is no Reaſon, why the 
Lender ſhould ſtand to the Loſs (f). On the 
other {ide it is but reaſonable, that if any Ex- 


fit to make uſe of it. 


proper for it. Sometimes the reſtoring it 


you de 


pence has been laid out upon the Loan, belides 
what was neceflary for the Uſe of it, the Gwner 
ſhould repay it (g). 

VII. (T) A Charge is when we commit to 
another's Trult and Cuſtody any Thing be- 
longing to us to be kept gratis (2). And here the 
Truftee is bound to prelerve it diligently, and 
to return it upon Demand (h). Let ſometimes 
Cireumſtances may ſo happen as to excuſe him 
from making a Return even then. 4 Charge, 
(1) which you bave receiv'd from a ſober Perſon, 


you ſhall not return when he is drunk, or extrava- 


gant, or mad. For m ſuch a Condition, he is not 
Nor ſhall you return it to 
Debtors or Slaves, whoſe Creditors and Maſters 
he in wait for them, for this would not be to return, 
but to betray the Charge. Suppoſe a Man (k), in 
his Senſes, leaves 4 Sword in your Keeping, and 
demands it when he is mad; in ſuch a caſe, to re- 
ſtore it is a Crime, ani the Refuſal of it a Duty. 
What if you ſhould receive Money, in Truft, for 
him, and then fond that be is taking up Arms a- 
gainft his Country, Would you return the Money 
certainly not, becauſe it would be again? the 
Common-wealth, which ought to be prefer d. To 
reſtore (1) a Charge, 7s in it ſelf a commendable 
Thing ; yet all Times and Places may not be 
may be 
as bad as the diſowning it. The Owner's Ad. 
vantage ought to be conſulted, and if the reftoring 
70 ou to his Prejudice, it ought to be with- 
eld (m). 

But if I had agreed to call for the Charge at 
ſuch a certain time, I may nevertheleſs, if 1 
pleaſe, change my Mind, and demand it ſooner 
(n). A Paſlage in Rurni7i/:an (o) ſeems counter 
to this. Same Charges, ſays he, are depos'd 10 
be return d at Demand; ſome at ſuch a Time. 
How war this depos'd? To be paid you when 
you had left off being Extravagant but when 
it, you had not parted with your 
Extrauagancies, and therefore it was not duc; 
nor can he be ſaid to have broke his Truft for re- 
fuſing to reſtore it at a Time when you your ſelf 
own he could not be forc'd to it. To this I anſwer, 
If he, that demanded it, was the very Perſon 
that depos'd it, it ought not to be with-held ; 
but if another had depos'd it, ſuppoie him whoſe 
Heir the Demandant is, the Traſtee could not 
be oblig'd to reſtore 1t, before the Conditions 
nia were perform'd (p). 

As for the Degree, it is allowed on all hands, 
that ordinary Diligence 1s ſufficient, for the 
Contract is not for the Truſtees, but the Depo- 


(a) Vid. D. ub; ſus. 1. 17. £ : 
(c) vid. libs 2 i ſup. 1.17.1. 3, 4. D. commodati 


c. 12. f. 13. n. 1. (d) Vid. D. ubi ſupra, 1. 21, 22. 


(*) Precarium, 
13. t. 6. commodati, &c. & 1. 19. & lib. 44. t. 7. 1. 1. ſ. 4. D. de oblig, & act. 


(b) id. Wiſſemback a4 D. «Jp. 24. . 19. 
() Vid. Grot. I. 2. 
(e)] And thus I think that Law the 18. prin. and 


I. 5.1. 4 & 7. D. commodati ought to be limited. Neither can I well approve of what is faid in J. 19. P. di. tit. which 


does not ſeem to agree with what is ſaid in L. 12. . 1. D. ick. tit. . 
) Add. ubi ſupra, I. 18. f. 2. D. commodati. (t] P. 
) Vid. Inſtit. 1. 3. t. 15. & I. 12. f. 3. O. depoſits, ubi ſupr. 


XXII. 13, 14, 15. And 4. J. I. 18. princ. D. commod ati. 


Ha lib. 16. t. 3. Depoſits, & 12 
(1) Philo Jud. de 13 — 78. 


0 


(k) Cicero Offic. I. 3. c. 25 


(f) Vid.l. 5. 4. D. commodati. See allo Exod. 
(t] Depeſitum. 


(1) Yid. Sen. de Benef. I. 4. c. 19. (m) Ambr. 


A 1. 1. c. alt. brings theſe Inſtances. * If a Man who had intruſted Money to you, joins with the Barbarians a- 
gainſt his Country; or, if any preſent be likely to rob him of it; or, if he be mad and cannot keep it, you ought 
A 


not to reſtore it. Would it not Breach of 
to the Prejudice of him that loſt it? : 
(b Add. Cal. Max, I. 7. C. 3. ſ. 5. inter externa. 


(n) Vid lib. 16. t. 3. 1. 1. ſ. 45, 46. P. depeſſti. 


to give a mad Man his Sword ? Or to reſtore any Thing ſtolen 


(o) Declam, 245. 
nent: 
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nent's Advantage, and it is his own Fault if he 


depoſes his Goods in the Hands of a careleſs 


Perſon : And for this Reaſon the Traſſee does 
his Duty, if he takes the ſame Care of the 
Charge, as he does of other Things, and apples 
the tame Diligence about that as about his own 
Affairs, be it never ſo ſmall (a). But fince, in 
a Charge, ſome Offices of Friendſhip do uſually 
intervene ( for no Man depoſes but with a 
Friend, or one that he has a good Opinion of) 
I think, generally ſpeaking, that Care 13 re- 
_ in the Management of a Charge, which 

iligent, induſtrious Men uſually take about 
their own Affairs. Nay ſometimes a more exact 
Care is neceſſary, not only when it is expreſly 
promiſed, but when the Condition of the Charge 
requires it, as if it be very valuable, or if ones 
. whole Fortune depends upon it (b). Which 
Carefulneſs does not conſiſt in having it Day 
and Night before our Eyes, but that we lay it 
up in the ſafeſt place we can, and where it is 
likely to receive leaſt Damage. And therefore 
although I ſatisfy the Laws of Friendſhip, if I 
take the ſame Care of my Friend's Goods as I 
do of my own, nor can any one, in Modeſty 
defire more; yet it is fit, when I cannot fave 
both, that I neglect my own, if of little worth, 
to preſerve my Friends that is more valuable; 
for Inſtance, in a Fire, I ought to preſerve a 
Cheſt of Gold and other precious Things, or 
full of Deeds and Writings of Moment, rather 
than ſome of my own poor Houſhold- ſtuff. But 
then the t will be oblig'd to pay me 
the Value of thoſe Things which I ſuffer'd to 
periſh for the Preſervation of his,as well as other 
Expences and Loſſes receiv'd upon the Account 
of the Charge. But if a Man ſhould prefer the 
Preſervation of his own mean Goods to the 
more valuable Charge of his Friend (if it has 
not been covenanted to the contrary) he can be 
thought only to have Violated the Laws of 
Friendſhip and Good-nature, and cannot be 
forc'd to make good the Value of the Thing; 
for he is no Gainer by it, and the Intermiſſion 
of Acts of Friendſhip and Good- nature does 
not oblige to the Reſtitution of what Loſſes may 
happen thereupon. But the Reaſon why the 
Roman Lawyers require a leſs Degree of Dili- 
gence in a Charge, than in a Commiſſion is be- 
cauſe the latter 1s — by our own peculiar 
Act, and which therefore we have in our own 
Power to direct in every little Circumſtance of 
it. But, in the former no Body deſires, that 
I ſhould be oblig'd to fit up, and watch by my 
Charge Night and Day, it being enough if I lay 
it up in 2 convenient place, and never view it, 
unleſs when ſome particular Occaſion requires, 
2s I uſe to do with ſuch Things of my own. 
To the Law in Zxed. XXII. 12. 7f it be ftolen 


from him, he ſhall make Reflitution unto the Owner 
thereof ; Crotiut adds this Gloſs, Provided it be 
by palpable Neghgence, which does not much differ 


from Anavery. 


It may bear a Queſtion, #hether the Truſtee 
may make uſe of the Thing intrufled with him x 
To which I anſwer, that if the Charge can poſli. 
bly receive any Damage in the Uſe, he ought 
not to do it without the Owner's Conſent (c). 
But if the Thang be never the worſe for being 
us'd, as if I ſhould lay a Silver Cup for Or. 
nament on the Side-board, or make Uſe of it 
for the Entertainment of ſome extraordinary 
Gueſt, I don't ſee any Harm in this, provided 
the Owner 1s not particularly concern'd that 
no Body ſhould fee it, and the 7 9 knows 
that he is to ſtand to whatever Riſque it may 
run by being ſo us d. But when the Owner has 
lock d or ſeal'd up the Charge, we ought not, 
upon any Account, to open it (d). Nay a con- 


ſumable Commodity given in Charge, although 


neither lock'd nor ſeal'd up, may not be made 
uſe of by the Truftee, unleſs he be able to reſtore 
the ſame in Quantity and Quality upon Demand: 


for we are often in fo great want of ſuch Sort of 
Things, that we cannot part with them upon 


any terms. Laſtly, tis well ordain'd in the Roman 
Law, that whoſoever ſhould difown a Charge, 
which the 1 in Diſtreſs, had repoſed 
with him, as being in Danger of Fire, Ship- 
wrack, Tumult, or ſuch like, ſhould be fined 
double; for ſuch Inhuman Villany deſerves to 
be ſeverely puniſh'd, which does not ſeruple to 
make a Gain of thoſe Men, who are the Objects 
of Compaſſion (e). Nay I think it a worſe 
Crime to diſown, or with-hold a Charge, than to 
commit a Robbery, for here only Juſtice and 
Property are violated, but there Friendſhip and 
Good-nature too ſuffer (f). Nor does it ex- 
tenuate the Crime that the Triſtee, having the 
Charge put into his Hands, has an Opportunity 
of playing the Knave (which is otherwiſe tempt- 
ing enough) laid in his Way; whereas the 
Thief has no ſuch Temptation, but of his own 
Accord ſeizes upon other Men's Goods, and, 
which is more, breaks in upon that common 
Security, which makes every Man's Houle his 
ſafeſt Sanctuary. Nor is a Guardian guilty of 
2 leſs heinous Crime, who debauches an Orphan 
committed to his Truſt, and receiv'd into his 
Houſe (g). : 5 
Since the Keeping only is gi ven gratis, it 15 
plain that all Expences laid out upon the Charge 
ought to be repaid. Upon which Ground it 1s 
rightly declar'd in the Dygefts (h), 7 hat if a 
Cs be recerv'd at Aſia to be reſtor'd at Rome, 
it mut be at the Expence of the Owner, not of 
the Truſtee. 


— — ili 


(a) Vid. lib. 44. t. 7.1. 1. ſ. 5. D. de obligat. & ad. (b) Aud. Ambr. Off. I. 2. c. 29. (c) Scævola in Gellins, I. 7. c. 15. 
He that uſes a thing that was ſimply committed to his keeping; or puts it to other Uſes than the Owner gave him 


„ . . 
Leave, is guil 


of Theft. Add. Inſtit. de oblig. que ex del. naſ. lib. 4. t. 1. (d) 44d. lib. 16 t. 3.1. 1. f. 36. D. depoſiti. 


(e) Vid. L 1 f. 1, 2, 4. D. depoſiti, d. I. Quintilian, Decl. 245. adds, A Charge ought to be reſtor d the ſooner, for 


* being deliver'd ſecretly and without Proof. Add Exod. XXII. 7, 8, 9. Lev. VI. 2, Cc. bf a 
(s) Aud. Ariſt. Prob, SeR. 29. Qu. 2 4 6. Alſo J. 1. . 2. & l. 67. 
) Lib. 16. t. 3.1. 12. princ. D. depoſits. 


of this Duty was Capital, Nicolaus Damaſcenus. 
princ. D. de furtir. ( 


(f) In Pals the Breach 


>. CHAP. 


C H A 


V. 


P. 


of Chargeable Contracts in particular ; and, Firſt, of Bartering. 
Buying and Selling. 


F Chargeable Comtratts, Bartering is de- 
ſervedly eſteem'd the Chief; for in Days 
of Yore, before Money was found out, there 
was no other Method of maintaining Com- 
merce (a)(1). Now Zartering may be made 
two ways; either the Commodities may be va- 
lued for Money, and then, inſtead of Money, 
exchang'd for one another; or the Commodities 
may be immediately compar'd together. The 
firf# ſort is, in a manner, Buying and Sling. 
. for here the things are rated according to their 
Prices on both ſides ; which fort of Bartering is 
at this day, very frequent. 

And therefore there is no reaſon to conclude, 
that pure Bartering was in uſe, at the Time of 
the Trojan War, as moſt do from that Paſſage in 
Homer, Iliad. u. v. 472. 


"prlev de suis agenwptorTrts 'Agaiol, 
Ae pity 32AKG, dM A Ae enge, 
A ff purois, dM N duniios Botorty, 
AM d Ae D. 


The Grecian Chiefs their cheerful Bowls prepare, 
And barter Braſs and Steel for ſumptuous Fare. 
Some truck with Slaves or Skins of ſlaughter d Kine, 
And ſome the Ox it (elf exchange for Wine. 


For, ſays Pliny (b), I wiſh we could quite lay 
aſide the Uſe of Gold, which all Good Men ſpeak 
azainft, and which was found out to the De- 
ſtruction of Mankind. Flow much happier was 
it when one thing was exchang'd for another? 
As (if Homer may be believed) was done at the 
time of the Trojan War: For then, I ſuppoſe, 


Commerce was ſet on foot for the Conveniencies of 


Life. He tells us, That ſome purchas'd with 
Hides, ſome with Tron, others with Plunder : 
Tho' be himſelf was an Admirer of Gold, yet he 
Jo rated things, as to make Glaucus exchange hit 
golden Arms of a hundred Oxen Price, for Dio- 
medes's of Nine. Fence it is, that the Fines 
mfiifted by the old Laws, conſiſted of Cattle, even 
at Rome. Indeed, at this day, nothing is more 
common, than for Souldiers to exchange their 
Booty for other Commodities, for their Booty 
does not always confift of Money, and they do 
not ſ{cruple to take other things that come in 
their way. And therefore it does not follow, 
that Money was not in Uſe at the Time of the 
Trojan War, becauſe the Souldiers purchas'd 
Wine with their Plunder; nay there is mention 
made of Talents of Gold in Homer, for in liad. :. 
v. 122. Agamemnon promiſes to give Achiftes, 
%% Is yuoie maerms, Ten Talents of Gold. G 


Oayſſ.8. v.393. Each of the Phacian Princes gives 
Ul/jes, voi Aννν nunvrQ@, A Talent of Ve- 
nerable Cold. And altho' that Gold in Oayſf. r. 
v. I I. is call'd zeve@& Toaudsritea@, Yet it is not 
probable, that all Gold was then wrought; or us d 
only for Cups and ſuch ſort of Veſſels. Nor does 
it appear why Homer ſhould give ſuch a Vene- 
ration to Gold, if it had not been then the 
Standard- price of other Things. Beſides, mav- 
Ai ? may ſignify any Materials, capable of 
being finely wrought upon. As for Aomer's 
calling Glaucus's Golden Arms inge; or, 
worth an hundred Oxen, and Diomedes's Braſs 
ones ii; or, worth Nine Oxen, without 
doubt he did it becauſe, in old time, the 
greateſt Riches confiſted in Cattle, of which 
Oxen . the Chief, becauſe of the abſolute 
Neceſſity of them in Husbandry, it was uſual to 
refer the Price of other things to them, which 
common my of ſpeaking did not immediately 
grow out of uſe, after Money had been made 
the Meaſure of all Things : And therefore 
it is obſerv'd (c), that Maidens, who by rea- 
ſon of their Beauty, received great Preſents 
from their Gallants, were called A ννε dagen- 
Baias, Virgius who gain Oxen but granting that 
coin'd Money was not then known among the 
Grecians, yet the uſe of Gold and Silver, by 
weight, might poſſibly have obtain'd in Com- 
merce. Indeed that many Nations uſed Money 
before the Tran War, is plain enough from 
holy Writ. 

This place of Homer puts me in mind of the 
Controverſy between Caſſius and Sabinus (d), 
Whether, before e Money was in uſe, or now 
ſince the uſe of it, it might be calPd Selling, 
if, v. g. I ſhould give my Cloak for a Coat? 
Sabinus aſſerted that it was, from this Paſſage 
of Flomer, as if the Grecian Army had bought 
Wine with Braſs, Iron and Men; but Gritecur 
does not properly ſingnify 70 buy Mine, but to 
procure 1t by any means whatſoever, as among 
the Latines, pabulari, lhignari, frumentar: ſig- 
nify to forrage, to get Wood and Corn by any 
method whatſoever. The other Opinion indeed 
ſeems more feaſible, becauſe it is one Thing 
to Buy, another to /e//: the Buyer one Man, 
the Seller another: the Price one thing, and 
the Commodity another, but for the ſame Man 
to be Buyer and Seller, and the ſame thing both 
the Commodity and Price, ſeems abſurd. Bur 
to this we reply, what we juſt now ſaid of the 
two ſorts of Bartering, for if we ſuppoſe the 
things to be firſt rated by Money, the Buying 


(a) The Dutch made uſe of the imple and ancient way of Bartering Commodities, Vid. Tacit. de morib. Germ. c. 5, 


(1) See Gror, B. a, c. 12. ſ. 3. n. 3. (b) L. 33. c. r. 
i, lib. 18. t. 1. I. 1. D, de centrab. empr, ” 


(c) As Dydimur remarks, #4 Hom, I C. v. 236. 
iE 


medutely. 
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will be reciprocal, and therefore not abſurd for 
the ſame Perſon, in a different Reſpect, to be 
both Buyer and Seller. ; 
Under the name of Bartering may be brought 
the reciprocal Donations which commonly paſs 
between Friends; which not being a Con- 
tract, does not require Equality. And to this 
may be reterr'd the changing of Arms between 
Glaucus and Diomedes (a), which for the In- 
equality may perhaps be ſtil'd Fooliſhneſs on 
Glaucas's fide, but cannot be call'd Injuſtice in 
Diomedes (b). Among the Ruſſians there is a 
Market tor holy Images, which they do not 
pretend to /e//, but to e change for Money (e). 
II. But ſince Money has been introduc'd, the 
Contract of Buying and Selling has been moſt 
in Uſe, whereby the Property of a Thing, or 
ſome Right Equivalent to it, is acquired for a 
certain Summ of Money: And here the firſt 
Enquiry is, when the Contrat is ſo compleated, 
that nothing remains, but that the Seller relin- 


guiſh ;he thing, and the Buyer take Poſſeſſion 4 


7? According to the Roman Laws the Contra 
is compleated as ſoon as both Sides have agreed 
upon the Price; and then the Zayer can force 
the Seer to deliver up the thing: and the 
Seller can oblige the Buyer to take it, and to 
pay down the Price immediately, or at the 
time appointed (d). 

But the Contract may be incompleat, and not 
capable of bearing an Action, either upon a ge- 
neral or a particular Account. The Fir is 
when the Buyer and the Seller (i) are not agreed, 
but {till endeavour to bring one another to their 
own Terms; where they are both free to give 
back and break off the Bargain, having nor yet 


contracted an Obligation, provided there be no 


Deceit, nor Deſign, in either Party, to illude 
the other; which indeed obtains 1n all Con- 
tracts. The Zatter is, when the Bargain turns 
upon ſome Conditions (2), either expreſt, or 
underitood; as if the Ware is firſt to be ſeen, 
or taſted (3); for here the Bargain goes upon a 
Suppoſition, that the thing will not only appear 
as the Seller had repreſented it, but that it will 
then pleaſe too. For indeed the Knowledge of 
the thing is always Neceſſary for the determin- 
ing the Price, and it is imprudent to buy with- 
out ſeeing it, where we cannot depend upon the 
word of the Seller. 

The Determining of the Commodity, by 
Weight, Meaſure, or Number (4), is not pro- 
perly a Condition of Sale, unleſs the thing be 


ſo, as not to ſerve my turn, but in ſuch a Quan. 
tity. However, for putting the Contract in 
Execution, it is neceſſary to meaſure, number, 
or weigh, for we cannot otherwiſe ſpecify the 
Thing, and ſet it apart from thoſe of the ſame 
ſort. Nor, without this Meaſuring, can the 
Goods be deliver'd, or Property transfer'd ; for 
I have no other way of determining what be. 
longs to me, and what to the Ser. Sometimes 
indeed we buy at a Lump, and then meaſurin 
is only for Experiment, not for the ratin 3 
the Commodity: for, in that Caſe, the Mealure 
does not precede the Delivery ; It being one 
thing to ſell this Veſſel] of Wine that holds ten 
Gallons, and another to ſell ten Gallons out of 
this Veſlel. 

Laſtly, The Bargain is incompleat, if the 
Parties (5), prone agree to have one 
anothers Conſent expreſt in Writing, and the 
Writings be not yet finiſh'd. But tis another 
Thing, if this Writing is deſign'd only for a 
help of the Memory, or an Evidence of the 
Thang (e) 

III. And here we mutt take ſpecial Care to 
diſtinguiſh between the Contract it ſelf and the 
Execution of it. The Contra@F is compleated as 
ſoon as the Commodity and Price is agreed u 
on, provided there be no Condition added, that 
can ſuſpend the Obligation, or any thing elſe, 
that can leave Room for either Party to recede 
from the Bargain: but the Execution of the 
Contract conſilts in the actual Delivery of the 
Money by the Bayer, and of the Commodity 
by the Seller. It is indeed moſt natural, that as 
ſoon as the Contract is compleated, it ſhould be 
put in Execution; or, that as ſoon as the Price 
1s agreed upon, the Buyer ſhould deliver the 
Money and receive the Commodity. Which 
they call Trucking with ready Money (f). 

But when there is ſome time between the 
Completion of the Bargain and the Delivery of 
the Thing; 1t may be demanded to whom the 
Damage, or the Profit of the Commodity be- 
longs in the mean time, to the Buyer, or to 
the Sefker? Tis well known that the Roman 
Law, as ſoon as ever the Bargain is compleated, 
1mputes the Riſque of the Commodity to the 
Buyer, altho it be not yet deliver'd, and altho 
the Seller remains Maſter of it. By Riſues they 
mean the Accidents 'tis liable to, from external 
Injuries, as Theft, Gc. or internal Decay pro- 
ceeding from Natural Cauſes (g). But how can 
the Damage belong to the Buyer, when he is not 


te and wt tad dad. 9 nd a6 e 6 > be OO nd dt Ho tn Wh | AY 


(a) Ha. Hom. II. d. l. (b) Maximus Tyr, Diſſert. 23. ſays, * Glaucus rated his Purchaſe from the Occaſion, not 
* according to the real Value. And again, Diſſert. 24. Nor had he that receiv'd the golden Arms more than his due, 
nor he that receiv'd the brazen, leſs ; but both did generouſly ; the Inequality of the Matter being made up with 
the Equality of the Deſign, that each had of obliging the other. Aud. Iſocr. ad Nicocl. in princip. 

(c) Olearius itin. Perſ. I. 1. c. 1. (d) Add. libs 19. t. 5. D. de preſcript. verbis, &c. Leg. 5. ſ. 1. Sine pretio nulla 
wenditio eſt. Lib. 18. t. 1. & I. 19. I. 34. . 5, 6. I. 35. f. 1, 5, 6, 7. D. de contrah. empt. &c. 

(1) Vd. D. ibid. leg. 35. . 1. (2) Vid. D. ibid. leg. 7. [ 1. See above in B. 3 Ch. . (3) d. D. uli ſupra, 
leg. 34. . 5. (4) Vid. D. ubi ſupra. (5) This not only reſpe&s Contracts of Sling, but likewiſe all other Com- 
pacts, Vid. C. lib. 4. t. 21. De fide inſtrumentor. &c. leg. 17. Vid. Inflit. lib. 3. t. 24. De emptione & venditione princip. 

(e Whar the Hebrews obſerved, in Relation to this Contract, is curiouſly taken Notice of by Seiden, De J. N. & 
G. ſecund. Heb. ).6.c.1 © 4. Add a Place of Theoph. in Stobeus, Serm. 42. (f) Vid. Plaut. Aſin. AF. 1. Sc. 3. v. 47. 
As alſo Plato de Leg. I. 11. in his Common- wealth enacts, That whatſoever is bought and fold, be done in ſuch a 
certain Place of the Forum, the Seller delivering the Commodity, and che Buyer paying down the Price im- 


(g) Via. d. tit. de peric. & commod, rei wendite. | E 


yet 
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yet the Owner, whereas the Loſs of a Thing 
is to the Owner? To which ſome anſwer (1), 
that that Trite ſaying, The Loſs is to the Owner, 
is true, when the Owner 1s oppos'd to thoſe 
. who have barely the Uſe and Cuſtody of the 
Thing; and not to thoſe who have Right in it 
and a Power to call for it as their own. Which 
Diſtinction is founded upon this Reaſon, that 
the Buyer might and ought to have immediately 
taken Poſſeſſion of the 1 and to have 
paid down the Money; which if he had done, 
it had periſh'd in his own keeping; and there- 
fore his Delay and Negligence ought not to turn 
to the Loſs of the Seller. Beſides, the Riſque 
belongs to the Buyer, not only becauſe he is the 
Owner ; but becauſe the Seller, after the Com- 
pletion of the Bargain, in reſpect of the Buyer, 
15 not conſider'd as Owner, but as Truſtee of 
ſuch a particular Commodity, for which, if it 
be loſt without his Fault, he ought not to be 
reſponſible. 

But after all, ſince it is the Seller's Buſineſs 
to give the Buyer Poſſeſſion, if he has not diſ- 
charged this Duty, I do not ſee why be, rather 
than the other, ſhould not ſtand to the Loſs of 
it. For the Anſwer, That 4 Perſon, having 
promis d any certain thing, does not ſtand oblig'd 
in caſe the thing be loft, does not come up to our 
Caſe (a): For there the other Party was to have 
gain d the thing gratis; and it would be hard 
and unjuſt for a Man that had promiſed a cer- 
tain Species, upon the Loſs of it, to be bound 


to make good the Value. But in ſuch Dealings, 


as admit of no Latitude, the Caſe is altered; 
for why ſhould the Buyer, who has not yet had 
the Delivery made him according to the Con- 
tract, be deprived of the Goods, and yet pay the 
the Seller the Price of them (5). 

The beſt way to diſcover natural Equity, in 
this Point, is to diſtinguiſh whether the Delay, 
was abſolutely neceſſary, for the Delivery of 
the Commodity; or only occaſion'd through 
the Default of one of the Parties; and if oc- 
_—_ „ Whether by the Bayer, or the 

eller 

The firſt Caſe may be put thus, ſuppoſe I buy 
Cattle, which at . are 8 
and the Seller in trivia them to me, — 
to have them intercepted by Robbers, Wolves, 
or ſome other Accident: in this caſe no doubt 
the Loſs is the Sellers. 

Where the Delay has not been neceſſary, but 
occaſion d by the Seller, then too the Loſs lies 
at his door. | 

But if the Buyer be the Occaſion of it, then 
he ſtands to the Loſs of it. For the very Mo- 
ment, that the Commodity was due, and the 
Seller ready to make Delivery of it, the Pro- 
= paſt to the Buyer, and the Thing then 

<gan to belong to him only (e). And there- 


r 


fore, if the Seller out of Kindneſs keeps in Cuſto- 
dy the Goods, which the Bayer did not ſo much 
as commit to him in Truſt, 'tis unreaſonable to 
expect, that he ſhould ſtand to the Calualties 
that may attend them. But in Caſe the Buyer 
had committed them to his Cuſtody, then mult 
they be look'd upon as a Charge, and conſe- 
quently the Receiver muſt be tree from what- 
ever Caſualties may happen to them. In which 
caſe, the Delivery of the Commodity ought to 
be made by a Fiction brevis manus (2), other- 
wiſe than is done in the Loan, or Letting of a 
Thing. For there, by the Delivery we alienate 
our own, but here the Alienation is made to us. 
What has been here ſaid of the Damage may 
be apply'd to the Gain alfo (3). 

IV. Moreover tis uſual for this Contract to 
be qualified with the Addition of ſeveral other 
Pacts, according to the Pleaſure of the Con- 
tractors, or the Law of the Land. In which, 
the Law of Nature is concern'd no farther than 
that each Party ſtands to his Agreement, pro- 
vided nothing abſurd, or unjult is contain'd in 
it, and that every Subject conform himſelf to 
the Law of his Country, as he expects to have 
his Contract Valid in it. Thus nothing is more 
common than to agree upon Payment of the 
Money ſometime after the Delivery of the 
Thing; and alſo, that the Thing ſhall not be 
deliver d till ſuch a time; the Property, in the 
mean time, together with the Gain or Hazard 
attending it, lying in the Seller (4). | 

Beſides, We frequently practiſe what the 
Civihans call Addit7io in diem, which gives the 
Seller Leave to accept of any better Bargain, 
that ſball offer it ſelf by ſuch a day. This may 
be done two ways. Firſt, When the Bargain 
is compleated, but upon Condition that it 
ſhall be null, if better Terms offer themſelves. 
Or Secondly, if it be only agreed de futuro, 
that it be a Bargain, if better Offers are 
not made (d). In the former cafe, the Pro- 
perty paſſes over to the ZYayer; in the latter, 
it remains in the Seller, till the Completion of 
the Contract. | 

What they call Lex Commiſſuria makes void 
the Bargain, if the Price be not paid by ſuch 2 
Day. And in this caſe, either the Seller ma 
immediately deliver the Goods, and in Default 
of the Payment, claim them again with the 
Emolument (e): or elſe the Goods may bs kept 
in Poſſeſſion, till Payment be actually made: 
which laſt ſeems to be the ſafeſt Way, for 
generally this Clauſe is deſign d in Favour of 
the Seller, to ſave him from being put to any 
Trouble in queſt of his Money: whereas, the 
Trouble would be the ſame, were he to recover 
his Goods out of the Hands of an ill Pay- 
maſter (f). | 

Sometimes too either the Laws of the Land, 


(1) Had. c. 


41. & lib. 4. t. 24. De pigneratitia actione, leg. 9. 


lib, 35. t. 2. I. 30. .. 4. D. 4d L. Falcid. 
(bd) Ziegler ad Grot. i 2. c. 12. f. 15. 


4 Caton. de re ruſtica. c. 80. 
D. de l-ze Commun? 


(f) Ja. l. 2, 3. D. d. t. 


(d) Via. lib. 18. t. 2. I. 2. D. de in diem audit 
Ddd 


(a) According to lib. 45. f. 1. leg. 33, l. 83. / 7. D. de verb. 
in fine, & lib. 4. t. 3. leg. 18. f. 5. D. de dolo malo. | 

« (c) Vid. ſupra, I. 4. c. 9. f. 5. 
* 3 Sr ejus eſſe debet cujus eſt periculum, Vid. Inftit. 1. 3. t. 24. f. 3. De 


(2) See above in B. 4. C. 9. fg. 
empr. & wendit. (4) Lid. Inſtit. ibid. 
(e] Vid. lib, 18. t. 3. leg 5. 


or 
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or the parties chemſelves grant one another 
the Liberty of breaking off the Bargain (), 
which is done ſeveral ways; for ſometimes a 
Clauſe is added, that upon tender of the Price 
at any time, or by ſuch a certain day, the Buyer 
ſhall be obliged to reſtore the Goods to the 
Seller, or his Heirs (1). And this certain day 
may be expreſs'd with a different Deſign, either 
to Vanity the Term, after which the Seller 
may have Power to break off the Bargain: or 
the Term, to which, and not longer, ſuch a 
Liberty ſhall be granted. Where tis obſer- 
vable, that as this Power of redeeming 1s de- 
fign'd in Favour of the Seller, who ſometimes 
upon urgent Occaſions, is forc'd to part with 
that which he would not 1 loſe for 
ever (a): So the fixing a Term to that Power, 
is in Favour of the Bayer ; for it is to his Ad- 
vantage, if he be not forc'd to quit the Poſſeſſion 
of his Purchaſe in ſome ſhort time, to be at 
length ſure of the Perpetuity of 1t. Sometimes 
too, when the Sale is made in Favour of the 
Seller, the Buyer is aMow'd the Liberty to bring 
back the Commodity whenever he pleaſes, or 
at ſuch a certain time, and the Seller is oblig d 
to refund the Money (6). 

Another more eaſy ſort of Redemption, is what 
they call jus exynuione;, or, the Privilege of 
the fir ñ Refuſal, that is, if the Buyer be here- 
after diſpos'd to part with the Commodity, he 
mult let the Seller have the firſt Refuſal at the 
ſame Rate he would fell it to another. In many 
Places certain Perſons pretend to this Privi- 
lege by Law; as the Landlord in the Sale of 
his Tenant's Stock, the Creditor in his Debtor's 
Goods, the Neighbour in the Purchaſe of a 
neighbouring Farm, any Member in a Thing 
that belongs to the Society, and the next a Kin, 


in the Goods of their Relations, which is pecu- 


liarly call'd Ae tracrtus Gentilitius, or the Family 
Privilege. 

Uſual too it is, at the ſelling of Land, to ex- 
cept one ſpot, and the Uſe of it; as Prodigals, 
when they ſell their Eſtates, do ſometimes re- 
ſerve a Title to as much as may ferve for their 
Grave, to which many think Virgil alludes, 
Ecl. 3. u. 104, Log. 


Die quibus in terris, & eris mihi maguus Apollo, 
Tres pateat Czli ſpatium non amplius ulnas. 


Tell where the Round of Heaven, which all contains, 
To three ſhort Ells on Earth our Sight reſtrains. 
Tell that, and riſe Apollo for thy Pains. 


Thus Menius, when he fold his Houſe to the 
Cenſors for a Haſilicon, reſerved the Right of 
one Pillar to build upon, that from thence he 


and his Poſterity might ſee the Gladiators that 
then uſed to fight in the Forum (c). 
* 2 the 22 about Pe. 
tion, ma read in, Lev. XXV. I (2). 
The Reaſon = which Injunctions KOEDS 
from the particular Conſtitution of that Com. 
mon- wealth founded by Moſes ; for his Deſign 
was that an equal Degree of Liberty ſhould 
Houriſh amongſt them; to which End, it was 
neceſſary to hinder any from engroſſing to them. 


ſelves ſo much Land, as might make others di. 


veſted of their Patrimony, dependent on them ; 
for ſo by degrees, Lordſhip and Tyranny might 
be introduc d (d). The ſame End did Zycurgus 
propoſe to himſelf, when he divided the Ter. 
ritories of Sparta into 39000 Parts: which 


he diſtributed among the People by Lot; and 


forbad them to encreaſe, diminiſh, ſubdivide, 
or ſell (e). 

Beſides, there is another common way of 
Selling, which they call per aver/ionem, where 
Things of different Value are not rated ſe. 
parately, but fold altogether, 

Laſtly, Things are ſometimes ſo ſold, as to 
return again to the Ser after a certain Term 
of Years, without his being oblig'd to refund 
the Price. Thus, in Zng/and Gentlemen ſet 
their Ground for 30, or 35 Years, upon Con- 
dition that the Beyer ſhall build upon it after 
ſuch a particular manner; which ſort of Con- 
tract is ſomething like that of Renting. 

V. As for any other Obligations between the 
Bayer and the Seller, they eaſily appear from 
the Nature of the Contract, and the additional 
Pacts. The Buyer is oblig'd to pay the Price 
agreed for at the time . and to give 
the Receiver a good Title to it, I mean, to pay 


him with his own, and not another Man's Mo- 


ney (3). And if he pays another Man's Money, 
and 1t happens to be challeng'd by the Owner, 
he is oblig d to pay it over again, and as much 
more as the Receiver loſes, by having it thus 
challeng'd, As for the Seer, he is oblig'd to 
deliver the Goods bargain'd for, with ſuch 
Qualities as the common Nature of Contract, 
or the particular Agreement requires, and that 
too at the time appointed (f). And if, between 
the Completion of the Bargain, and the De- 
livery of the Goods, the Seller ſhould repent, 
and be deſirous to return the Money with 
Amends, the Bayer nevertheleſs is not oblig'd 
to accept it; but may force him to ſtand to his 
Bargain, unleſs in point of Good. nature he be 
otherwiſe perſwaded; but if, through the De- 
fault and Kaavery of the Se/ler, the Delivery 
cannot be made, the Money together with Da- 
mages 15 to be reſtored. What the Law 15, 


(f) Retrafus. (1) Ea. C. lib. 4. t. 54. de pactit inter empt. & wendit. chmpoſit ic, leg 2. (a) The Emperor Marcus, 


— 


in want of Money, having ſold all his Imperial Furniture, afterwards gave leave to the Purchaſers, for any of them, 
to bring back their Purchaſe, and receive their Money, Jul Capitol. . (b) Vid L 1 3k "Ihe BO 1 


(c) Unde Menianorum nomen ejuſmodi prejectis adhefiſſe creditur. Aſcon. Ped. in divin. Ciccr. c. 16. p. 328. Ed. Grev, 


( 2 ) Upon which place, fee Mr. Le Clerc. 


(d) For I cannot approve of the Reaſon that Gretins brings of this 


Law, wiz, That tis much eaſier to find @ dwelling Place any where than Food. Vid. Grot. ad d J. v. 29. 


(e Among the Lacedemonians, it was held unlawful and diſhonourable to ſell Land. that had been a long time in 
the Family, Hcrac!, de Pol. ( 3) Ha. D. lib, 19. C. 1, leg. 11. ſ. 2, & C. lib. 49. leg. & leg. 13, f 19. D. 111 ſp 


(f) 714.1. 11,1. 1, &c. D. de AS. emp. 


> | when 
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when the Seller is not in the Fault, we have 
ſaid above. : 

But if a Man ſells the ſame thing to Two, 
and has as yet deliver'd it to neither, without 
doubt the Eſt Bargain ought to take place ; 
and much rather, if the thing has been already 
dcliver'd to him. But yet, in this caſe, the 
knaviſh Seller ought to make Satisfaction to the 
laſt Purchaſer, for whatſoever Loſs he is at by 
being thus diſappointed. But N the De- 
livery to have been made to the 4%, he, upon 
the Grounds of the Civil Law, will be preferr'd 
to the other : For he recetv'd the thing of the 
Owner, upon a juſt Title; and the rf can 
have no Action againſt him: Not a real one, for 
he was not yet Maſter of the thing ; nor a per- 
ſonal, for no Intercourſe had paſſed between 
them: Neither can the Selier have any Pretence 
to revoke the Bargain (a) (1). Crotius (b) too, in 
this caſe, prefers the Title of the laſt, Becanſe, 
by the Delivery of the thing, the Buyer makes 
over all his Right, which it not done by promiſing 
40 (ell tf. But here Crotius does not ſeem to be 
conſiſtent with himſelf; indeed the Promiſe to 
{ell is not ſelling, but yet he had aſſe rted, that 
the Property is made over at the very Moment 
of Contract, although the thing be not then de- 
livered : and therefore after ſuch a Sale, no 
Right can remain in the Seller, any further 
than what tends to the Delivery of the thing 
into the Hands of the Bayer ; and conſequently 
whatever Bargain the Seller concludes after- 
wards, it is null and cannot ſtand in Prejudice 
of him, who before has got a Right to it. And 
this being granted, I queſtion whether the fa. 
vourable Plea of Poſſeſſion, thus unjuſtly ac- 
quired, can always hurt the Title of the firſt 
Purchaſer. Moreover, ſince a Man does not 
loſe his Right in a Thing by being deprived 
of the Poſſeſſion of it, and ſince a Man ma 
honeſtly come by the Poſſeſſion of another's 
Goods ; if therefore, ſuch a Poſleflor ſells 
a thing to a Third Perſon, he does not ex- 
tinguiſh the Right of the Owner ; nor can he 
transfer to another a better Title than he had 
himſelf. And therefore, although the Deſign of 
the Bayer be to acquire a Property in the thing, 
yet ſince the thing, which is thus fold, either 
1gnorantly or defignedly, is another Man's, it 
is as much as can be expected, if the Seller 
gives the Bayer free poſſeſſion, and puts him in 


Power of uſing 2 and bears him harmleſs (2), 
it his Title be diſp 


uted (c). 

VI. There is alſo a peculiar ſort of Sale, 
where the Purchaſe is no certain thing, but 
Flope and Expectation only, on which, by 


1 


— 


Agreement of the Parties, a Price is laid. Nor 
is there any Default in this ſort of Sale, altho' 
afterward the thing happens to be above, or be- 
low the Price. Tae {ame obtains at Auction: 
and where things of different Prices are fold 
altogether at a Lump: for all ſuch fort of Bar- 
gains have ſomething of Chance in them (d): 
Such as was the Caſt of a Net (e), bought of 
the Mileſian (f) Fiſher- men, which occalioned 
a famous Suit between the Fiſher-men and 
the Buyer of the Caſt; for they having drawn 
out 2 golden Table in their Net, the Bayer 
claim'd it as his, for that he had hought what- 
ever ſhould be taken, or the Fortune of the 
Caſt: whereas the Fiſher-men, on the other 
ſide, contended that the Bargain had regard 
only to what Fiſh ſhould be caught. And in- 
deed they ſeem to have been in the right, for 
in explaining any Contract we ovght to con- 
ſider the Intent of the Contractors; and here 
tis evident, they had no thoughts of Gold, bur 
of Fiſh only: nor does it make for the Snuyer 
that 1t was a Purchaſe of Chance ; for that was 
only deſign'd to extend to . of Fiſh, 
and not to any Thing elſe, which by great 
Fortune might come to the Net. And therefore 
the Table ought to be look d upon as a Treaſure 
found by Chance. 

As for the Deciſion of the Oracle, which ad- 
judged it to the wiſeſt, that plainly ſavour'd of 
the Crafty Covetouſneſs of the Prieſts, who 
thereby bid fair for the procuring ſuch a glo- 
rious Prey to themſelves : For what Mortal 
would arrogate :o himſelf the Title of the 
Wiſe Man (g). 

VII. In this place ſomething may be expected 
to be ſaid concerning Monopoliet, Whether any, 
or all of them be againſl the Law of Nature, or 
no? For 'tis an odious Name, and the Laws of 
many States brand it grievouſly. But here we 
mult exempt ſeveral Things from the invidious 
Title of Moxopolies, which indeed are not ſuch. 
For ſure 'tis prohibited by no Law, not can it 
come under the Name of a Monopoly, if only 
one Man, in any Town, has got the way of 
making ſome ſort of Manufacture, or if one 
Man only has got ſuch a ſort of Grain in his 
Ground, or if ſome certain Commodity be the 
Produce only of one particular Country (h). 
Far * as = imply that others too 
would fell the ſame did not one Man ingroſs 
the whole Trade to himſelf. And therefore, 
he who alone brings a Commodity from a Fo- 
reign Country, cannot be ſaid to ſet up a Mo- 
nao, provided he does not hinder others from 
importing the ſame. Nor is it unlawful for 


— 


(a) Aa. lib. 6. t. 2.1. 9. ſ. 4. D. de publicana in rem aftione. (1) Add. C. lib. 3. t. 32. de rei vindic. leg 15. 
(b) Add.d.1.f. 15. (2) Sive tors res evincatur, fue pars, habet regreſſum empt. in vendit. D. lib. 21. t. 2. de Evid. &c. 
(Cc) Add Plaut. Perſ. AR. 4. Sc. 4. (d) Vid. I. 39. t. 4. I. 9. princ. P. de publicanis. Bur yet add Plix. I. 8. Ep. 2 


See Sueton. in Auguſt. c. 75. (e) Concerning which ſee lib. 18. f. 1. I. 8, D. de cent rah. empt. L. If. [ 18.1. 13. D. 4e 


ack. empt, (f) Plat. in Solon, p. 80. Edit. ech. ſays between the Fiſher-men of Cos, a Mileſian Stranger, Diog. 
Laert. lib. 1. ſ. 28. between ſome young Men of leni a, and the Mileſian Fiſher-men in Thelete, (g According to that 
of Sophocl. Antigone, p. 257. Edit. H. Steph. All Prieſts are greedy of Gain. See Val. Max. I. 4 C. f. ſ. 7. inter externa. 
Mornac. as. I. 12. D. de a#. empt. &c, (h) * Since there is no ſuch Produce of Alume in any other Country, which 
vet is of great uſe, it is not to be wondred at, that the Lipareans have the Monopoly of it, and ſetting what Prices 


they pleaſe upon ir, make vaſt Returns. Died, Sic, l. 944 p. 293. Ed. Rhede. 
2 . 


any 
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any Nation, that abounds in one particularCom- 


modity, to bargain with another Nation to let 


them only have the Trade of it, for any one 
may fell his own when and to whom he pleaſes; 
indeed when we happen to have a Superfluity 
of what another cannot be without, then the 
Law of Humanity requires, that we ſhould not 
make ſuch a Bargain to the Prejudice of others. 
But if a Man, without contracting with the 
Owners, ſhould of his own Head, aim at a 
Monopoly by hindring ſome by Force, and others 
by clandeſtine Contrivances from coming to the 
ſame Place, and by that means lay a Neceſlity 
npon all others to buy of him, it 1s plain thar 
he offends againſt the Law of Humanity, and 
impudently breaks in upon the Liberty of the 
relt. 

As for Monopolies among private Citizens, 1t 
cannot be accounted illegal, or oppreſſive that 
every one is not allowed to ſet up what Trade 
he pleaſes, but thoſe only who have gain'd a 
right by the Charter of the Corporation; thus 
in molt Cities of Europe no Man can open a 
Shop, or betake himſelf to any particular 
Trade, but he who has ſerved ſome time an 
Apprenticeſhip at it, for it is not enough that he 
is expert in it. 

Beſides, the Magiſtrate may give one Man, 


or one Company of Men the ſole Power of 


Importing certain Commodities from certain 
Places, excluſive of all others. And there ma 
be ſeveral good Reaſons for the L fu 

a Privilege. For it requires valt Charges to 
ſettle a Trade with a very remote Nation, and 
perhaps after great Expences it may not ſucceed 
at all; and therefore the Authors of ſuch a 
Commerce ought, in reaſon, to have Security, 
that others may not intercept gratis what the 
have eſtabliſhed at their great Riſque an 
Charge; and beſides ſuch privileg'd Companies 
are better able to afliſt the Publick with their 
Riches, upon any Emergencies, than private 
Perſons: By this means too a greater Trade 
may be carried on, and with better Credit: 
Nor is this Method liable to ſo many Tricks 
and Shifts, ſince, the Gain comes into the com- 
mon Bank to be divided proportionably amongſt 
them all. Bur as for theſe Privileges, a pru- 
dent Government will not grant 'em, but where 
the Commodities are imported from remote 
Places, and with great Hazard ; and which 
do not ſo much concern the Neceſſaries as the 
Superfluities of Life. Nor even then mult the 


dities, 


Merchants be allowed to enhance the Price of 
thoſe things at their Pleaſure; for it is againſt 
Reaſon to give a few an Opportunity of ſera. 
ping up exorbitant Riches out of the Fortunes 
* the reſt, when the Publick gets nothing 
y 1t. | 

Laſtly, It ſeems unjuſt that *Cradeſmen, ot 
Farmers ſhould be forced to fel] their Many. 
factures, or the Produce of their Ground to 
certain People only, who ſell the ſame to others 
by Retail; for by this Means the Riches of the 
State may come into the hands of a few, to the 
Detriment aud Oppreſſion of the reſt. 

I cannot but take notice, by the way, that 
Crotius (a) brings the Example of Zoſeph, when 
he was Viceroy of Zgypr, in Juſtification of 
Monopolies : Tho' that Example is not much to 
the chay cn for neither did the King hinder 
others from buying up the Corn in e of 
Plenty, nor any from ſelling, who had too much: 
Neither had the Ale and ians in Strabo (b) the 
Monopoly of Indian and Albiopict Commodities 
from any Privilege, but from the Situation of 
the Place. 

But a Monopoly, properly ſo call'd, as having 
the Force of a Privilege, cannot be ſet on foot 


by private Men: For how can a private Man 


p_y his hindring others from medling with 
uch a ſort of Commodity, when he has no 
Command over, nor can lawfully uſe Force a- 
gainſt them; and therefore the Monopolics of 
private Men are ſpurious and illegal, and do 
not depend upon Rights and Privileges, but 
are generally carried on by clandeſtine Frauds 
and Combinations : As if ſome few by a Trick 
ſhould debar others from Trading to thoſe 
Places from whence they have their Commo- 
or ſhould hinder thoſe that have them 


from bringing them to Market : Or, if they 


ſhould enter into a Combination to buy up 
ſtifle 


all ſuch ſort of Commodities, and then 
them, that ſo the Scarcity may enhance the 
Price (c). The Knavery of ſuch ought as much 
to be corrected, as thoſe who (d) enter into 
Compact to raiſe extravagantly the Prices of 
other things, by agreeing privately to ſell no- 
thing under ſuch a Rate: Which piece of Ro- 
guery Labourers and Workmen are ſometimes 
guilty of (e). 

I cannot diſcommend the Sagacity of Thales, 
who rented all the Olive-yards, having foreſeen 
by his Skill in Afrology, that there would be 
great Plenty of Olives that Year (f) (1). 


— 


Tyanens in Philoſtr. I. 1. c. 12. in the Beginning. The 


have made her only a Mother to your ſelves. (d) Ut in Velabro Olearii de 


(a) L. 2. c. 12. 16. (b) L. 17. p. 349. Ed. Gen. Caſaub. (c) 
Earth is the Mother of all, for ſhe is Juſt ; but you being Unjuſt 


Againſt whom may be apply d that of Apollonia 
quo vide Eraſm. Adag. (e) Aud. Plin. /. 8. 


c. 37. de erinaceo, L. un. C. de Monopol. L. 6. D. de extraord. crim. and Cuj aciu : obſ. X. 19. (f) Arift. Pol. I. 1, c. 7. (11) 


Diag, Laert. I. 1. .. 26. 


( 1) Yid. Cicer. de Di vinat. |, 1. c 49 


CHAP. 


CMA pP. VI. 
Of Renting and Hiring. 


Enting and Hiring (), whereby the uſe 
of a Thing, or Labour 1s granted for a 
certain Rate, bears ſome Affinity to Buying and 
Selling, and may be brought under almolit the 
ſame Rules (1). For the Rent or Wages anſwers 
the Price; and the Uſe of the Thing or the 
Labour anſwers the Property which 1s acqui- 
red by Buying, and as the Contract of Buying 
and Selling is compleated when the Price is a- 
greed upon, ſo is this of Rentmg and Firmg 
when the Parties are agreed about the Rent 
and Mages (a). And as a thing ſells the cheaper, 
when fold in Favour of the Seller, and the 
dearer when in Favour of the Bayer ; ſo in 
Rentmg and Firing, if a Man is at a loſs for a 
Tenant, or wants Work, he 1s contented with 
ſmall Rent or Wages; but if his Land or 
Work is ſou — after, he may K much 

reater. Y, as in ZBuymg and Selling tis 
— the Seller's Bulineſ to a the 
Price (b), and = _ —_— reſolves 
upon it; ſo is it alſo in Renter Hiring (e). 
But as he who bays any — „ without 
agreeing upon the Price, is 7 to oblige 
himſelf to the common Price of it; ſo in this 
Contract if terms are not agreed upon, it is left 
to the Equity of the Perſon Renting or Hiring, 
who is nevertheleſs oblig'd to give as much as 
1s uſually ms (d). That way of paying for 
a Work of Pleaſure, which A4r:zfotle (e) men- 
tions, is a perfect Cavil. A certain Perſon pro- 
mis d a Muſician the better he play d, the more 
he ſhould be rewarded. The next Day, when the 
Muſtcian claim'd his Promiſe, he reply'd that be 
bad repay'd Pleaſure with Pleaſure. But Ariftotle 
was right in ſaying, He had as recetued no- 
thing, ſince he did not receive that which he ex- 
pected (f). In this Contract alſo if any Da- 
mage happens to the Labourer, whilſt he is 
about his Work, tis his own Loſs, and not 
the Firer's (g). Among the Epheſians there 
was a remarkable Law concerning Architects, 
that if the Charge in Building amounted to a 
fourth Part more than what the Archite& had 


computed it, he was bound to make it good ont 
of his own Pocket (h). 

II. But if a Man rents a Thing, and any Ac- 
cident intercepts the Uſe of it, or renders it 
worſe, Onght the Loſs to be the Landlords, or 
the Tenants? To which ſome anſwer in ſhort, 
that if the Thing it ſelf periſhes, the Loſs be- 
longs to the Landbrd but as for Barrenneſs and 
other Miſchances, which intercept only the 
Uſe of it, they are, unleſs provided againſt by 
Covenant, generally at the Loſs of the Tenant : 
And the Zandlord may juſtly demand the full 
Rent agreed upon, although perhaps the Tenant 
has not made ſo much of his Land as was ex- 
peed. For, the Landlord gave the Tenant 
Power to make the beſt of it; and the Hopes of 
the Produce when they made the Bargain, was 
really worth ſo much; and therefore ſince e 
made good his Part, tis but fair that the oer 
ſhould alſo make good his. 

But to canvas this Queſtion more nicely, tis 
manifeſt, when the Thing periſhes, wrthour 
the Tenant's Fault, he is not oblig'd to make it 
good, but from that time his Rent ceaſes. For 
the Title to the whole Rent is founded upon 
Preſumption that the Thing be in Being, du- 
ring the Time included in the Contract; but if 
the Thing ceaſes to be, the Contract ceaſes 
alſo (1). And upon this, is founded the Law 
of Seſo/tr:s an Egyptian King: That if the Vio- 
lence of the River waſh away any part 0 
the Land, the Tenant ſhould be proportionably 
abated in bis Rent (k). Again, we muſt diſtin- 

uiſh between thoſe things, where the Land- 

d may and ought to aſſign a certain and de- 
termined Uſe : And thoſe, whoſe Uſe, as to 
Quantity, is uncertain and depends upon Chance, 
and which, upon that Account, neither can, 
nor ought to be determined. To inſtance in 
the former ſort; I hire a Houſe to dwell in, 
which my Lanalord is obliged to make habitable, 
and therefore if the Violence of a Storm, or 
my, Neighbour's Fire ſhould intercept the Uſe 


of it, I may fairly with-hold in Proportion fo 


(*) Locatio & Conductio. (1) V. Inftit. 1.3. t.25. princ. (a) V. Infit. ibid. & 1.19. t.2. D. locati. Which yet how it may 


— 


— 


| 2 prolong d. V. I 13. 11. L 14. D. h. r. (b) Plaut. Perſ. Act. 4. Sc. 4. v. 37. © Tis your Ware, you ought to fer 


the Price. 


(c) 
to the Scholar to ſet a Value u 


Whoſe Buſineſs is it to aſſign the Price ? He who delivers the Thing, or he that receives it? He 
* who delivers it ſeems to leave it to the other: As they ſay Protagera: uſed to do, for whatever he ta 


pon what he learn'd, and was paid accordingly, Ariſt. Nic. I. 9. c. r. 


hr, he left ic 


ho concern» 


ing this Cuſtom of Protagoras he himſelf thus ſpeaks in Plato, in the Dialogue that bears his Name. My way is this, 
when I have taught any one, if he pleaſes, he gives me as much Money as I demand; if nor, I bring him into the 


Temple, and make him declare u 


pon Oath what he thinks my Teaching is worth, and ſo much I receive. 


(d) See Mat. XX. 4, 7. (e) Nicom. I. 9. c. 1. Vid. & Plut. de auditione, p. 41+ D. & de fortuna Alexandri, p. 333, 334- 


ja f f/ Reftius ſimilem cav:lationem adhibuit Bochoris apud Plutarchum Demetrio, pag. 901. D. 


um quidam amarce 


N 
onidem meretricem, popeſcit ils ingentem pecunia ſummam. Adoleſcent inde, cum in ſomnis fibi — efſct cum ills con- 
enmbere, liberatus eſt libidine. Ob id mercedem ab illo inſtitit Thonis judicio exigere. Cognita cauſa juſit Bocchoris idi quan- 
um paſtulaverat Thonis argenti in vas numeratum huc atque illuc manu jactare, ac meretricem ambra frui. Quanquam 
ententiam hanc arguit Lamia iniquitatis. Neque enim, inquit, ademit meretrici umbra pecuniæ cupiditatem, Somnum 


dero amore aduleſcentem expedivit. 
(h) Vid Fitruv. I. 10. pref. 


(1) 779. Herod. Exterpe, I. 4. c. 7. . 12 


(g) Yi. lib. 14. t. 2. I. 2. f. 1. I. 6. D. de lege Rhodia. 
(i) Hd lib, 19. t 2. leg. 15. f. 2. in fin. & ibid. 1. 9. ſ. 4. D. lecati. 


much 
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any Nation, that abounds in one particular Com- 


modity, to bargain with another Nation to let 


them only have the Trade of it, for any one 
may fell his own when and to whom he pleaſes; 
indeed when we happen to have a Superfluity 
of what another cannot be without, then the 
Law of Humanity requires, that we ſhould not 
make ſuch a Bargain to the Prejudice of others. 
But if a Man, without contracting with the 
Owners, ſhould of his own Head, aim at a 
Monopoly by hindring ſome by Force, and others 
by clandeſfine Contrivances from coming to the 
ſame Place, and by that means lay a Neceſſity 
npon all others to buy of him, it 1s plam thar 
he offends againſt the Law of Humanity, and 
impudently breaks in upon the Liberty of the 
relt. 

As for Monopolies among private Citizens, 1t 
cannot be accounted illegal, or oppreſſive that 
every one is not allowed to ſet up what Trade 
he pleaſes, but thoſe only who have gain d a 
right by the Charter of the Corporation; thus 
in moſt Cities of Europe no Man can open a 
Shop, or betake himſelf to any particular 
Trade, but he who has ſerved ſome time an 
Apprenticeſhip at it, for it is not enough that he 
is expert in it. ; 

Beſides, the Magiſtrate may give one Man, 
or one Company of Men the fole Power of 
Importing certain Commodities from certain 
Places, excluſive of all others. And there ma 
be ſeveral good Reaſons for the 1585 ſu 
a Privilege. For it requires valt Charges to 
ſettle a Trade with a very remote Nation, and 
perhaps after great Expences it may not ſucceed 
at all; and therefore the Authors of ſuch a 
Commerce ought, in reaſon, to have Security, 
that others may not intercept gratis what the 
have eſtabliſhed at their great Riſque an 
Charge; and beſides ſuch privileg d Companies 
are better able to afliſt the Publick with their 
Riches, upon any Emergencies, than private 
Perſons: By this means too a greater Trade 
may be carried on, and with better Credit: 
Nor is this Method liable to ſo many Tricks 
and Shifts, ſince, the Gain comes into the com- 
mon Bank to be divided proportionably amongſt 
them all. Bur as for theſe Privileges, a pru- 
dent Government w1ll not grant 'em, but where 
the Commodities are imported from remote 
Places, and with great Hazard ; and which 
do not ſo much concern the Neceſſaries as the 
Superfluities of Life. Nor even then mult the 


Merchants be allowed to enhance the Price of 
thoſe things at their Pleaſure; for it is againſt 
Reaſon to give a few an Opportunity of ſerz. 
ping up exorbitant Riches out of the Fortunes 
of the reſt, when the Publick gets nothing 
by it. | 
"Laſtly, It ſeems unjuſt that Tradeſmen, ot 
Farmers ſhould be forced to fell their Many. 
factures, or the Produce of their Ground to 
certain People only, who ſell the ſame to others 
by Retail; for by this Means the Riches of the 
State may come into the hands of a few, to the 
Detriment aud Oppreſſion of the reſt. 

I cannot but take notice, by the way, that 
Crotius (a) brings the Example of Zoſeph, when 
he was Viceroy of Zgypt, in Juſtification of 
Aonopolies Tho that Example is not much to 
the chap wn for neither did the King hinder 
others from buying up the Corn in the Yea of 
Plenty, nor any from ſelling, who had too much: 
Neither had the Alexanarians in Strabo (b) the 
Monopoly of Indian and /Ethiopick Commodities 
from any Privilege, but from the Situation of 
the Place. 

But a Monopoly, properly fo call'd, as having 
the Force of a Privilege, cannot be ſet on foot 
by private Men: For how can a private Man 
Jullify his hindring others from medling with 

uch a ſort of Commodity, when he has no 
Command over, nor can lawfully uſe Force a- 
gainſt them; and therefore the Monopolics of 
private Men are ; vg and illegal, and do 
not depend upon Rights and Privileges, but 
are generally carried on by clandeſtine Frauds 
and Combinations: As if ſome few by a Trick 
ſhould debar others from Trading to thoſe 
Places from whence they have their Commo- 
dities, or ſhould hinder thoſe that have them 
from bringing them to Market : Or, if they 
ſhould enter into a Combination to buy up 
all ſuch ſort of Commodities, and then ſtifle 
them, that ſo the Scarcity may enhance the 
Price (c). The Kaavery of ſuch ought as much 
to be corrected, as thoſe who (d) enter into 
Compact to raiſe extravagantly the Prices of 
other things, by agreeing privately to ſell no- 
thing under ſuch a Rate: Which piece of Ro- 
guery Labourers and Workmen are ſometimes 
guilty of (e). 

I cannot diſcommend the Sagacity of Thaler, 
who rented all the Olive-yards, having foreſeen 
by his Skill in Afrology, that there would be 
great Plenty of Olives that Year (f) (1). 


inſt whom may be apply d that of Apolloui ur 


(a) L.2.c.12.f. 16. (b) L. 17. p. 549. Ed. Gen. Caſaub. (c) Againſt 


Danæus in Philoſtr. 1. 1. c. 12. in the Beginning. The 


Earth is the Mother of all, for ſhe is Juſt ; but you being Unjuſt 


have made her only a Mother to your ſelves. (d) Ut in Velabro Olearii de quo vide Eraſm. Adag. (e) Aud. Plin. J. 8. 
c. 37. de erinaceo, L. un. C. de Monopol, L. 6. D. de extraord. crim. and Cujacins obſ. X. 19. (f) Avift. Pol. I. 1, c. 7. (11) 


Diag, Laert. I. 1. .. 26. 


(1) Vi. Cicer. de Divinat. |, 1. c 49 
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C nu av. VI. 
Of Renting and Hiring. 


Enting and Hiring (), whereby the ule computed it, he was bound to make 
of a Thing, or Labour is granted for a of his own Pocket (h). 

certain Rate, bears ſome Affinity to Buymg and II. But if a Man rents a Thing, and any Ac- 
Selling, and may be brought under almoit the cident intercepts the Uſe of it, or renders it 
ſame Rules (1). For the Rent or Mages anſwers worſe, Onght the Loſs to be the Landlords, or 
the Price; and the Uſe of the Thing or the he Tenants? To which ſome anſwer in ſhort, 
Labour anſwers the Property which is acqui- that if the Thing it ſelf periſhes, the Loſs be- 
red by Zuymg ; and as the Contract of Buying longs to the 4: but as for Barrenneſs and 
and Selling is compleated when the Price is a- other Miſchances, which intercept only the 
greed upon, ſo is this of Rentmmg and Firmg Uſe of it, they are, unleſs provided againſt by 
when the Parties are agreed about the Renz Covenant, generally at the Loſs of the Tenant : 
and ages (a). And as a thing ſells the cheaper, And the Lanalord may juſtly demand the full 
when fold in Favour of the Sefter, and the Rent agreed upon, although perhaps the Tenant 
dearer when in Favour of the Bayer ; ſo in has not made ſo much of his Land as was ex- 
Renting and Firing, if a Man is at a loſs fora pected. For, the Landlord gave the Tenant 
Tenant, or wants Work, he 1s contented with Power to make the beſt of it; and the Hopes of 
ſmall Rent or Wages; but if his Land or the Produce when they made the Bargain, was 
Work is ſought after, he may demand much really worth ſo much; and therefore ſince he 
greater. Laitly, as in Haring and Selling tis made good his Part, tis but fair that the other 
generally the Sellers Bulineſs to name the ſhould alſo make good his. 

Price (b), and the Awyer ultimately reſolves But to canvas this Queſtion more nicely, 'tis 
upon it; ſo is it alſo in Rentrng and Firing (c). manifeſt, when the Thing periſhes, wtthour 
But as he who bays any Commodity, without the Tenant's Fault, he is not oblig'd to make it 
agreeing upon the Price, 1s _— to oblige good, but from that time his Rent ceaſes. For 
himſelf to the common Price of it; fo in this the Title to the whole Rent is founded upon 
Contract if terms are not agreed upon, it is left Preſumption that the Thing be in Being, du- 
to the Equity of the Perſon Renting or Hiring, ring the Time included in the Contract; but if 
who is nevertheleſs oblig d to give as much as the Thing ceaſes to be, the Contract ceaſes 
is uſually given (d). That way of paying for alſo (i). And upon this, is founded the Law 
a Work of Pleaſure, which Axriſtotle (e) men- of Seſo/iris an Egyptian King: That if the Vio- 
tions, is a perfect Cavil. A certain Perſon pro- lence of the River waſh away any part 0 

mis'd a Muſician the better he play'd, the more the Land, the Tenant 

he ſhould be rewarded. T he next Day, when the abated in bis Rent (k). Again, we muſt diſtin- 
Muſician claim d his Promiſe, he reply d that be guiſh between thoſe things, where the Land- 
bad repay'd Pleaſure with Pleaſure. But Ariſtotle b 
was right in ſaying, He had as received no- termined Uſe : And thoſe, whoſe Uſe, as to 
thing, ſince he did not receive that which be ex- Quantity, is uncertain and depends upon Chance, 
peed (f). In this Contract alſo if any Da- and which, upon that Account, neither can, 
mage happens to the Labourer, whalſt he is nor ought to be determined. To inſtance in 
about his Work, tis his own Loſs, and not the former ſort; I hire a Houſe to dwell in, 
the ZZirer's (g). Among the Epheſtans there which my Landlord is obliged to make habitable, 
was a remarkable Law concerning Architects, and therefore if the Violence of a Storm, or 
that if the Charge in Building amounted to a my Neighbour's Fire ſhould intercept the Uſe 
fourth Part more than what the Architect had of it, I may fairly with-hold in Proportion fo 


it good out 


— 


(*) Locatio & Conductio. (1) V. Inftit. 1.3. t.25. princ. (a) L. Inftit. ibid. & 1.19. t. 2. D. locati. Which yet how it may 
be tacitly prolong'd, V. I 13. I. I 14. D. h. f. (b) Plaut. Perſ. Act. 4. Sc. 4. v.37- * Tis your Ware, you ought to ſer 
* the Price. (c) © Whoſe Buſineſs is it to aſſign the Price? He who delivers the Thing, or he that receives it? He 
* who delivers it ſeems to leave it to the other: As they ſay Protagora: uſed to do, for whatever he taught. he left it 
to the Scholar to ſet a Value upon what he learn'd, and was paid accordingly, rift. Nic. I g.c. 1. Tho' concern- 
ing this Cuſtom of Protagoras he himſelf thus ſpeaks in Plato, in the Dialogue that bears his Name My way is this, 
chen I have taught any one, if he pleaſes, he gives me as much Money as I demand ; if nor, I bring him into the 
Temple, and make him declare upon Oath what he thinks my Teaching is worth, and ſo much I receive. | 

(d) Sce Mat. XX. 4, 7. (e) Nicom. I. 9. c. 1. Vid. & Plut. de auditione, p. 41+ D. & de fortuna Alexandri, p. 333, 334- 

(f) Rectius ſimilem cavationem adbibuit Bochoris apud Plutarchum Demetrio, pag. 901. D. —_ vidam amaret 
Thonidem merctricem, pepoſcit ils ingentem pecunia ſummam. Adoleſcens inde, cum in ſomnis ſibi wviſus eſſet cum ills con- 
cuinbere, liberatus eſt libidine. Ob id mercedem ab illo inſtitit Thonis judicio exizere. Cognita cauſa juſſir Bocchoris ili quan- 
tum poſtulaverat Thonis argenti in vas numeratum huc atque illuc manu jactare, ac meretricem ambra frui. Quanquam 
Sententiam hanc arguit Lamia iniquitatis. Neque enim, inquit, ademit meretrici umbra pecuniæ cupidit atem, Sommium 
dero amore aduleſcentem expedi vit. (g) Vid. lib. 14. t. 2. I. 2. f. 1. I. 6. D. de lege Rhodia. 


(h) Vid Fitrwv. I. 10. pref. (i) Vid. lib, 19. t 2. leg. 15. f. 2. in fin. & ibid. I. 9. ſ. 4. D. loca:i. 
(k) 77d. Herod. Euterpe, 1, 4. c. 7. . 12 


much 


ſhould be praportionably 


may and ought to n a certain and de- 
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much of the Rent. For the Rent was deter- 
mined for the Uſe, which the Houle, in the 
Condition it was in at the making oi the Bar- 
gain, was capable of affording, during the whole 
Time I had hired it for; and the Uſe being 
leſſened, without any Fault of mine, the Rent 
ought to be leſſened alſo, unleſs it be immedi- 
ately repaired without any conſiderable Incon- 
venience, ot Loſs to me (a). And ſo, if a 
Tenant, or a Farmer, by force of Arms, be 
drove out of his Houſe, or Farm, tis manifeſt, 
the Rent from that time ovght to ceaſe; for, 
in this caſe, the Thing is morally loſt to the 
Owner, till the Ene. uy be e jected. But if the 
Corn be gathered in, and then plundered by 
the Enemy, the eaſe is altered; and the Tenant 
is then obliged to ſtand to the Loſs. 
As for Labour; if a Man be hired only for 
the Diſpatch of ſome tranſient Buſineſs, and 
any Miſchance hinders him from performing 
it, he can have no Title to his Wages But 
if a Man takes another into his Service for a 
continued time, and ſuch an Accident happens, 
in common Humanity he ought not to diſcard 
him, or to abate his Wages ; eſpecially if there 
be Hopes that he may make Amends by his fu- 
ture Diligence for the time he has lolt ; or 
if his former Behaviour has deſerved ſuch 
Favour, | 
TIT. But as for thoſe Things, whoſe Produce 

is uncertain, as Fields, Orchards, Vineyard 
Rivers for Fiſhing and ſuch like; as a plentifu 
' Produce is to the Benefit of the Tenant, ſo a bad 
one is to his Loſs: Nor in Strictneſs of Juſtice 
can he deſire any of the Rent to be abated by 
reaſon of a poor Harveſt, eſpecially ſince the 
Barrenneſs of one Year is made up by the Plenty 
of another; for a good Husband is not uſed to 
let or rent ſuch Things for one Year only (b). 
Nor can that common Objection take place here, 
That no Body ought to grow rich at another's boſs : 
For the Landlord might urge the ſame in a plen- 
tiful Year for the raiſing the Rexv/, whom in 
that Caſe the Tenant would have no Regard to. 
For, becauſe the Produce is more one Year than 
another, the Landlord had rather be ſure of 
ſuch a Rent, than depend upon the Uncertainty 
of the Seaſon : And, on the other fide, the 
Tenant lays out a Certainty for the Hopes of an 
uncertain Gain, for which, if it fails him, he 
can blame no Body but himſelf. However that 
Medium propoſed in the Diges (e) may be 
rightly applied here, If the Produce to 
periſh by Floods, or by Birds of Prey, or by the 
| Tnroads of an Enemy, or by a Blight or Drought, 
the Landlord ought to make Allowance, and the 
Reaſon added is, left the Tenant, beſides the hf 
of what Corn he had ſowed, be forc'd to 
pay the Rent of the Ground t00, and ſo bear a 
double Mis fortune. But if the Corn proves bad, 


and nothing happens more than ordinary, the hy 
7s then the Tenants. Where it appears that 
this Medium conſiſts in a Diviſion of the Miſ. 
chances to which the Produce 1s liable, into 
ordinary and extraordinary (d), for if the 
Rent was to be abated for every little loſs, it 
would give continual Occaſion for impertinent 


Law-ſurts. And therefore the Rent of Land 


is determined according to the middle Produce, 
computing one Year with another, leſt the 
Farmer upon every little loſs ſhould have Occa- 
tion to complain; and yet tis difficult to lay 
down preciſely how great the loſs ought to be 
for the Abatement of the Renz, which may bet. 
ter be left to the Difcretion of an honeſt Man 
conſidering all Circumſtances, than to the De. 
termination of any general Rule. 

Sometimes a Farmer takes Land upon Con- 
dition to pay his Zazdlord the whole Produce 
of it, deducting firſt the Value of his Labour. 
And here the Farmer is, as it were, an Hireling, 
and if the Year prove Barren, the lofs is to the 
Landlord only. 

If the Tenant ſhould by any Accident have 
the Uſe of the Land intercepted, and the Land. 
ford ſhould, in the mean time, ler it to an- 
other, or reap the Profit himſelf, which other- 
wiſe would be due to the Tenant; whatſoever 
Gain he makes of it, he ought to refund it to 
the firſt Tenant, or elſe to receive it in part of 
Payment for the ent (e). 

Hither may be referred the Law in Hypt, 
relating to Phyſicians ; who, if they took Care 
of their Patient, according to the Direction of 
the publick Book, were not anſwerable, if he 
died under their Hands; but if they acted a- 
gainſt thoſe Directions, they were tried for 
their Lives (f). Alexander de Rhodes (g) re- 
lates that in the Kingdom of Tunguin, they 

ree with the Phyſician for a certain Rate at 

e Beginning of the Diſtemper, but which he 
does not receive till he makes his Cure; and if 
the Patient miſcarries, he has nothing for his 
Pains; by this means they think to quicken the 
Diligence of the Phyſician. The ſame Author 
tells us of a Phyſician, who being conſulted and 
bargaining for his Fee, ſaid, That were the Pa- 
tient a Toung Man, he would not Cure him, under 
4 100 U Vince 0 was Old, he wonld be 
contented with 20, becauſe the Life be ſhould re- 

ſtore was not likely to laſt long. 4 

IV. Bur if my Labour, ſuppoſe in a Journey, 
can be ſerviceable to many, and I am hired by 
one Perſon, to the full Value, Can I exact᷑ the 


ſame Price from others alſo? Grotius (h) is of 


Opinion I may, if the Law of the Land does 
not interpoſe; for it has no Relation to the 
Contract which I made with the firſt: Nor 
is my Labour the leſs valuable to him by being 
ſerviceable to others alſo. However ſuch a 


(a) Vid. l. 15. [. 1. I. 30. D. b. t. (b) Vid. D. abi ſupra. (c) L. 15. ſ. 2. D. b. r. (d) Vid. L. 25. ſ. 6. D. b. t. 
Where it is well added, The Tenant ought to bear contentedly a moderate Loſs, when an immoderate Gain is not 


taken from him. (e) The 


Duty of the Tenant and Landlord in reſpect of any Thing or Labour let our to hire, 


is ſhew'd in Iuſtit. I. 3. t. 25. C5. & in D. abi ſupr. I. 9. £.2,3,5. I. 11. L 12. I. 13. l. 25. f. 3, 4, 7, 8. I. 27. J. 30. ſ. 4 


I. 38. J. 55. 1, 2.1. 68. ſ. 2. L Gt. princ. D. h. 7. 
(h) L. 2. c. 12. f. 19, 


(£) Dia. Sic. L. 1. c. 82. 


(g) Hin. Part II. c. 30. 
Contract 
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CHAP. VI. 


Contract as this, does not ſeem — to E. 
uity and Good nature, tho' perhaps it is not 
{tris ly unjuſt. For when one Man alone has 
paid for the whole Labour, if it can do ſervice 
to others alſo, without being the more painful 
to the Performer ; 1n reſpect of them, it ought 
to be rankt among thoſe Favours, which are of 
no Expence to the Doer, and are yet Beneficial 
to the Receiver. But yet ſince tis hard that 
the firſt Contractor ſhou d bear the whole of the 
Burden, it 1s but reaſonable, that the others 
ſhou'd contribute to him their Proportion. 
Thus if I hire a Ship to my ſelf, the Owner 
cannot take in others without my leave; and 
if I am diſpoſed to admit of it, the Advantage 
redounds to me only, 
But yet 1n Arts and Sciences, which receive 
a Value from the Scarcity of ſuch as underſtand 


them, the whole Price may be fairly demanded * 


of each, though the ſame Trouble would in- 
form many; for ſuch ſort of Arts, the more 
common they are made, the Cheaper they grow : 
And therefore though my Labour be never the 
greater to me by being apply'd to many, yet J 
can demand a Price upon Conſide ration that 
my Knowledge will be leſs worth the more it 
is communicated. Some indeed are not willing 
that the Salary, which a Man receives for 


teaching the Liberal Sciences ſhould come un- 
der the Denomination of Firing, becauſe Learn- 
ing cannot be fold for Money; and fo they are 
for making this, one of thoſe Contracts which 
want a Name, reducible to the 45 General 
Head, Work for Goods (a). Be it as it will, it 
ſeems to have this in common with Hiring of 
Labour, that the Honeſty and Induſtry of the 
Party only, and not the Event is to be regarded; 
{o that although ones Labour happens to be in 
vain, yet the Salary agreed upon may be de- 
manded (b). 

Eſchmes ated directly counter to this ſort 
of Contract, for he gave People Money to come 
and hear him (c): And fo did the pompous 
and Ambitious Rhetoricians at Rome, who by 
Intreaties and Entertainments did what they 
could to get themſelves Auditors. Socrates did 
not demand Money of his Auditors, but won- 
dred, That a Man proſeſſing himſelf to be & 
Teacher of Vertue ſhould inſiſt upon [vo mean 
a Reward, and not rather look upon himſelf 
40 be the greatei# Gainer, in having procured 
a good Friend; that ſuch a"Man ought not to 
Pear, lef# be, whom he had made Good and Ho- 
ne n, ſhould forget to be Grateful to his Bene- 
Factor (d). 


(a) 74. I. 50. t. 13. I. 2. . 4. P. de extraord. cogn. Vid. Sen. de J. 6. c. 11. How School. Maſters are often 
cheated of their Wages is ſhew'd in Lucian. de mercede conduct. oP poor 


(b) Mercedem appellas? Quid enim ſcio? Culps docentis 
Scilicet arguitur, quod lavs in parte mamille 
Nil ſalit Arcadico juueni. Juv. Sat. 7. v. 189, &c. 


Pay, Sir, for what? The Scholar knows no more 
Ar Six Months end, than what he knew before. 
Taught or untaught, the Dunce is ſtill the ſame, 
Yer ſtill che wretched Maſter bears the Blame. 


Sometimes that which Plizy mentions of the Tarandus or Buff, N. H. 1.8. c. 34. may be applied; When he appears in 
hit own Genuine Complexion, he is like an Aſs. Nis an excellent Maſter that can make a Fool wiſe, Eurip. Hipp Coron. 
p. 921, 922. Nature is too violent and powerful for any Diſcipline, Lib. Decl. 29. Though ſometimes that may be re- 
ply'd which Lucian mentions in Hermotim, Tom. 2. p. m. 293. The Speech which Aureng-Z:be the great Mogul made 


to his Tutor, is worth obſerving, Vid. Bernier de rebus in v 
(d) Vid. X:noph. Apomnem. I. 2. p. 426. 


Laert. I. 2. ſ. 62. 


= Mogoris geſtis, Part. ult. p. m. 57. 


(c) Vid. Dieg. 
H. Steph. in fin. 
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CHAP. VII. 
Of the Loan of a Conſumable Commodity. 


T Loan of a ( a) Conſumable Commodity 
is founded upon this Condition, that the 
ſame Quantity and Quality be returned in 
kind (b). Things thus lent are call'd Conſu- 
mable (c), . they are conſumed and pe- 
riſh in the Uſe: And therefore tis enough if 
the ſame ſort of Things, tho' not the ſelf ſame 
Individuals be returned. The (d) Loan of a 
conſumable Commodity differs from the (e) Loan 
of any other thing not conſumable, and from the 
f) Uſe of a thing et out 10 hire, in this reſpect. 
In the two latter, the ſelf ſame numerical thin 
that was leut, or A ont, is to be reſtored, an 
no other without the Conſent of the Creditor: 
And that, not only becauſe the Value of ſuch 


ſort of Things is not always capable of being 
exactly adjuſted (1), but becauſe it was expreſly 
the Condition of the Loan, or Letting. Whereas 
in the Loan of a Conſumable Commodity ; if, for 
Example, my Neighbour borrows a Buſhel of 
Wheat, and returns me another Buſhel of the 
ſame Goodneſs, I am ſuppos'd to haye received 
my own. bit | 
Theſe Conſumable Commedities are ſaid to 
conſiſt of Number, Weight and Meaſure, as be- 
ing thereby determin'd and ſpecified ; whereas 
other Things have their Quantities determin'd 
by Nature. And therefore, Conſumable Commo- 
dities are peculiarly termed Ruan/zties - But 
other things which don't come under this fort 


(a) Res fungibilis, (b) Vid. Inſtit. I. 3. t. 15. princip. (c) Vecantur res, que mutus dantur, fungibiles, ſou que fundti- 
onem in ſuo genere recipiunt, ideo, quia quoalibet ex iſto genere vice alterius ita fungitur, ſeu alterius vicem | ul it, ut qui ex 
eodem genere, eadem rom & quantitate receperit, idem recepiſſe cenſeatur, D. L. 12. t. 1. I. 2. ſ. 1. que ̈functionem, &c. 


(d) Mutuum, (e 


Commodatum, (f) Locatum, (1) Vid. D. abi ſupr. de rebus creditis, leg. 2.1. 1. 


of 
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of Loan are called Species. And here we mult 
obſerve, that, v. g. Oxen are not therefore a 
Conſumable Commodity becauſe 30, or 100 of 
them may be ſold by Tale ; for the Number, in 
that caſe, does not ſpecify them, but only de- 


notes the Quantity of the Speczes (a). 3 
II. The Uſe of theſe Conſumable Commodities 


is either ordinary, or extraordinary. The 
latter is, when a Man borrows to make an 
Appearance of being better provided, than 
really he is; for ſometimes tis of great Im- 
portance to be thought Rich; as if a Man, 
In order to gain upon the Affections of his 
eMiftreſs, ſhould borrow a Sum of Money and 
ſhew it for his own: in this caſe, the Mo- 
ney is not taken up as a Conſumable Com- 
modity, nor is the Borrower ever Owner 
of it; and therefore, he ought to return the 
very ſame in Specie. But the Ordinary Ule 
of fuch Things conſiſts in the loſs of them; 
or, in other Words, I can't directly apply 
them to my Uſe, unleſs they be conſum a, and 
ſo become loſt to me. This is plain in Corn, 
Wine, and other Things that turn to Nouriſh- 
ment; And Money it ſelf I can't make uſe of 
in buying Neceſſaries, and paying Debts, unleſs 
I part with it: So that although the Subſtance 
o the Money remains, yet as to me it is utter- 
ly loſt. And therefore, when ſuch Things as 
theſe, to the end they may be put to their 
ordinary Uſe, are made over to another, not 
with a Deſign to barter, but with a Deſign to 
have the ſame return'd again; ſince the Speczes, 
that was delivered, mult be conſumed, the Re- 
ſtitution mult neceſſarily be made in the ſame 
kind. 

III. Money, (which commonly goes by 
Gold and Silver in 
Bullion, Bread, Oc. (which paſſes by Weight) 
Corn, Salt, Wine, Beer, Oil, Oc. (which are 
ſpecified by Meaſure) and, in general, all ſorts 
of Proviſion; as Fleſh, Eggs, Milk, and even 
entire Animals, conſidered as Proviſion, come 
under the Name of Conſumable Commodities (b). 
For ſuppoſe I am to make an Entertainment, 
and have not Proviſion enough at Home, or 
Money to buy it ; I may borrow of my Neigh- 
bour, not only Eggs and Fleſh, but Fiſh, Lob- 
ſters, Hares, Hens, Geeſe, and even Sheep and 
Calves, upon Condition to repay him again in 
kind (c). Fair Paper may likewiſe be brought 
under the ſame Denomination, as being conſam a 
in the Uſe; for Paper, once ſcribled upon, is 
loſt for any other Writing. In ſhort, under this 
Denomination may be reduc'd any ſort of Com- 
modity, which can be determind by any cer- 
tainMeaſure, and which, (if after it has been 


apply d to its genuine and principal Uſe, it 
cannot be intirely reſtored again to its former 
Condition,) 1s capable of being repaid in king. 
For ſuch ſort of things altho' they are generally 
the Matter of Sale, yet ſometimes happen to 
be borrowed. As if v. g. I ſhould procure 3 
certain Quantity of Cloth for my own Uſe, 
and ſhould let a Friend, who has immediate 
Occafion fpr ſome of the ſame ſort, and has not 
wherewithal to buy it, make uſe of 1t, upon 
Condition to return me as much and as good of 
the ſame kind. | 
IV. And this Contract is perform'd not only 
expreſly, but ſometimes tacitly: As ſuppoſe 1 
ſhould pay a Man Money by Miſtake, which J 
did not owe; or ſhould give a Man Money for 
ſome Reaſon which afterwards does not appear; 
in this Caſe the Roman Law admits of an (d] 
Action for Money paid where not due, and for 
ſome Reaſon which does not appear. For ſince 
ſuch Money was not paid as a Gift, but as 2 
Debt, or for the procuring an Equivalent, and 
et the Receiver became Maſter of it; it is the 
ame Thing as if it had been borrowed, and 
may be demanded back a: ſuch. And therefore 
the Foundation of theſe Actions may not im- 
properly be call d a Tacit Borrowing (e). Thus 
Mauritius the Emperor having given Childebert 
the French King, Money to drive the Lombards 
out of /taly, after he had made Peace with them, 


"demanded it back, Chilatbert indeed would not fo 


much as vouchſafe him an Anſwer, but that was 
becauſe he was more powerful than juſt (f 
V. Some Years ago Salmaſius and ſome Civi- 
lians had a Diſpute, #hether the Loan of a Con- 
ſumable Commodity was an Alzenation Now it 
is plain, ſince the ordinary Uſe of ſuch Things 
conſiſts in the Conſumption of them, they muſt 


be made over to the Receiver, with full Power 


to diſpoſe of them as he pleaſes ; which cannot 
be done without inveſting the Property in him. 
But becauſe the Creditor gives in order to re- 
ceive back, and the Debtor receives in order 
to refund ; therefore neither is the Eſtate of 
the one leſſen d, or the Eſtate of the other in- 
creaſed by it. Unleſs the Craitor may be ra- 
ther thought a Loſer, having only an Action 
againſt the Debtors Perſon in lieu of his Mo- 
ney, which, by Reaſon of the Trouble and Un- 
certainty attending it, may be reckon'd leſs 
worth than the Money it ſelf. And hence it is, 
that as Debts, due to any Man, are look'd upon 


as Part of his Fortune : ſo a Man is ſuppoſed to 


be worth only ſo much as remains to him after 


his Debts are paid. And he that owes more 


than his Eſtate comes to, may fairly be ſaid to 


be worth lels than nothing (g). Ina word, he 


(a] Aud. Jac. Godofredi diſſert. de equalitate & funttione in mutuo. (b] Vid. D. bi ſupr. I. 2. f. 1. D. de rel. cred. 
(d) Condictio indebiti, & condiftio cauſa data cauſa non ſecuts. 
(f) Paul Warnefrid. de geſt. Lengobard. By the way we may 


(c) Aad. Plin. N. H. J. 9. c. 55. 
otherwiſe called by the Civilians Quaſi-contractus. 


(e) Which is 


* obſerve out of Plutarch, why the Gnoſſians uſed to take away forcibly the Money which oy borrowed at Intereſt. 


Perhaps, that the Creditor might evade the Law againſt Uſury. For ſhould the 
he thus took away, he would have an Action of Robbery againſt him. 


bror refuſe paying Uſe for what 
Aueft, Grec. p. 303. Edit. Mech. 


(g) To this Purpoſe was that Saying of Cæſar's, that he wanted 2500 H.S. to be worth nothing, App. de bello crit. 
I. 2. b 432. B. Fd. H. Steph, Hence Money borrowed is call'd es alienum, another Man's Money; nor that the Per- 
ion borrowing has not the Property of it, but becauſe he receiv'd it upon Condition to return as much On the 
other fide, he who is out of Debt, may ſay mes ſum dives in are, The Money that I have is my On 


> tha- 
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that lends Money does indeed alienate it, yet ſo 
as neither to leſſen his own Eſtate, nor to add 
to that of his Debtor. 

VI. It is a Queſtion of greater Moment, M be- 
ther, if a Change happens m the Money, between 
the Borrowing and the Payment, regard muſt be 
had to the Value of Money, as it was at the time 
of Borrowing, or as it is now at the time of Pay- 
ment? Here moſt think fit to diſtinguiſh between 
the intrin/ick Goodneſs of Money and the extrin- 
/ick ; whereof the former conſiſts in the certain 
Quantity of ſuch, or ſuch a Metal: the latter in 
the publick Rate, or Value impos'd by the Ma- 
giſtrate. If the Change happen in the intrin- 
ick Value, as ſuppoſe the Metal becomes baſer 
or lighter (for the Change in Money is gene- 
rally for the worſe) then they think the Money 
ought to be reduc'd to the Value it bore at the 
time of Borrowing, For this Contract obliges 
not only to reſtore the ſame Thing in kind, but 
in Goodneſs alſo; indeed otherwiſe the ſame 
Quantity would not be reſtor'd. And there- 
fore, if for Example, in Money newly coin'd 
2a fourth Part of the intrinſick Goodneſs be 
wanting, for 100. lent in old Money I ought 
to receive 125/. in the new. In like manner 


ik I lend another 100/4., half of which is per- 


fealy alloy, I ought to receive only 30, 
when the Baſeneſs of the Coin is redreſs d. For 
tho” it be in the Breaſt of the Government to 
Raiſe or Lower the Value of Money, yet if the 
extrinſick Valuation, differs very much from 
the intrinſic & Goodneſs of the Coin, (ſince Re- 
gard muſt be had to Foreigners, unleſs we 
would reduce our Commerce with them to pure 
Bartering,) the Price of Commodities will be 
Determined rather by the zntrim/ick Goodneſs, 
than the extrinſick Value and Denomination 
of it. For ſuppoſing the Money diminiſh'd a 
4th Part, we ſhould give a 1251. for that which 


weusd to Pay but a 100/. And therefore if 2 
pa 


Man ſhould pay me an Old Debt of 1006/7. in fo 


much new Money, he would really pay me a 


4th Part too little. 

VII. But if, without any Alteration in the 
intrinſicłk Goodneſs, the eætrinſicł Value ſhould 
riſe or fall; then Regard ought to be had to 
the Value of the Money, as it was at the time 
of Contract, and the increaſe or decreaſe of it 
ought to be at the Gain or Loſs of the Debtor. 
For Example, if I ſhould lend 100 Cumeas in 


Specie, when they go for 26 4, and afterwards 


they ſhould riſe to 30% I can't demand more 
than 26 s, the Guinea, if my Debt be paid in 
Silver, and if Payment be made in Cuineas I 
muſt deduct 4s. from each, and ſo receive not 
much more than 86 Cuzncas in Specie. 

And on the other hand, if they fink to 22 5. 
and my Payment be made in Silver, I can de- 
mand 26 f. for every Guinea. But if I be paid 
in Guineas, I ought to have an Addition of 4 5. 
to each, and fo to receive above 118 Guincas in 


Specie. 


But yet this does not clear the Buſineſs, for 
againſt the former Determination, the Creditor 
may make his Exceptions, for had he kept his 
Cuineas, the Increaſe had been to him; which 
if he be now forc'd to loſe, another makes a 
Gain at his Loſs: And the ſame Plea may the 
Debtor have in Bar of the /atter. 

And therefore we muſt enquire further, 1, 
Whether any certain fort of Money was lent, 
v. g. Cnmeas in Specie, upon Condition that 
ſo many ſhould be return'd in Specie, and in no 
other Money; or 24%, Whether they were 
paid as common current Money; or zaly, Whe- 
ther all the Money of the Nation, or 4, 
Only that Particular Species has undergone 
a Change. In the 1 Caſe, without Diſpute, 
the Number of Gumeas is to be return'd. In 
the 24, the former Deciſion takes place, and 
therefore the Value of Guineas in ſuch a Loan 
mult be referred to ſome other Species as a 
Standard; v. g. ſo many Cuincas of 26 4. The 
34 Caſe, where the Change affects the whole 
Body of the Money, in Compariſon of the Plen- 
ty or Scarcity of other Things, may be deter- 
min d from what has been ſaid in Chap. 1. S. 16. 
although it hardly ever happens in Fact, that 
this General Change in the Money affects the 
Payment of an old Debt. As for the 476 Caſe, 
when the Value of any one Species riſes with- 
out any Zntrinſice Alteration, all the other 
Money muſt needs have been debaſed. Thus 
v. g. when Guzneas roſe from 26 5s. to 305. 
It was a fign that the Silver Money in its Ju- 
trinſick Value was grown worſe. And therefore 
in this Caſe, if Cuineat were lent in Specie, 
and the Payment be made in Silver, Guincas 
ought not to be valued as lent at 26s. but at 30g. 
But if common Money was lent, the Debtor gets 
the Advantage of the Riſe, unleſs the Largeneſs 
of the Sum, or the Enormity of the Change 
may plead for ſome Conſideration in behalf of 
the Creator, 

As for other Conſumable Commodities, pro- 
vided they be return'd at the Time and Place 
appointed, 'tis little regarded whether their 
Price has Riſen or Fallen; but the Advantage 
of the Riſe, and the Lofs of the Fall belongs to 
the Creditor, unleſs they had agreed about it 
otherwiſe. 

But when the Debtor is backward in his 
Payment, and the Price, in the mean time, 
happens to be altered, the Roman Lawyers 
(a) are at a Loſs to what Time or Place the 
Valuation ought to be aſſigned; It ſeems 
moſt Reaſonable that it be adjuſted accord - 
ing to the Time and Place of Payment. But, 
if it be through the Debtor's Fault that the 
Payment is protracted ; and the Price, in the 
mean time, alters, it ought to be to his Loſs 
(b). 
= Whether * gra is generally 
given for the Loan 0 y, be repugnant 10 
the Natural and Divine 74 is a Queſtion 


( a} Inſtance in Wine, 1:6. 12. tit, 1. J. 22. D. de reb. cred. 
© +. 4. D. de 60 quod certo loco, &c. 


— 


(b) 444. lib. 13. t. 3. I. alt. D. de condi. Triticaria. 


E e e that 
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that has been warmly debated (a). How the 
old Hebrews explain the Divine Law (b), re- 
lating to Cuy, Selden (e] gives a large Ac- 
count; viz. they thought it was unlawful not 
only to receive but even to give Jury; and 
that the very Scriv'ners, Notaries, Witneſſes, 
and Procurers of ſuch Bargains contracted a 
Guilt. However, the Money of Orphans was 
allowed to be put out to /ufereft to a Rich Man, 

rovided he gave the Gain to the Orphan, but 
99k the Loſs himſelf. 

Now they had two ſorts of Uſary ; the one 
was (d) Uſury properly ſo called, which was 
covenanted for, and received at the Beginning, 
or during the Contract; And this was ſuppos d 
forbidden by the Divine Law : The other was 
called (e] The Reſemblance of Uſury, and was 
forbidden only by the Decrees of the Elders. 

A Man was Guilty of Uſury properly ſo called, 
not only when he received back a Conſumablc 
Commodity with Increaſe, but if by Reaſon of 
tuch a Loan, he lived in another's Houſe Gratis 
till he was paid; or gave leſs Rent for it, than 
. otherwiſe he would have done; or if he re- 
ceived an Emolument from a Pawn left with 
him upon Account of the Debt. And yet a Man 
never ſuffered in their Courts for receiving 
Jury, as was uſual for the Violation of other 
Divine Laws, but was obliged to Reſtitution 
only. But, if the Uſurer himſelf was Dead, 
his Heirs were not ſo much as obliged to that; 
tor they did not refund Money, or any other 
Conſumable Commodity, but only Plate, Cloath 
Ialtruments, Cattle and ſuch like, which 
been received upon that ſcore. And this was 
done in Honour of the Deceaſed, and out of 
Reſpe& to his Memory, and that too only if it 
appear'd that he repented of it, and had 
Thoughts of making Reſtitution before he died; 
for otherwiſe the Heirs were not oblig'd to re- 
fund at all. Beſides, Private Men were not 
permitted ſo much as to receive a ſmall Preſent 
from their Debtor, while he continued ſuch ; 
the Lawyers indeed might, for they were pre- 
ſum'd by no means willing to Violate the Pre- 
cept againſt Jury, but to receive it purely as 
a Gift and not as Intereff. 

By that which they called the Reſemblance 2 
Uſury they were forbidden to receive any Profit 
or Acknowledgment of the Kindneſs, (altho' 
utterly beſide the Contract, and after the Ex- 
piration of it,) except the Payment of the Prin- 
cipal before the time appointed. And this again 
they divided into two forts; The One which 
related to the difference of the Time, in which 
ſomething was perform'd by the Debtor, to the 
Profit and Advantage of the Creazzor The 
Other, which related to the different manner of 
Contract. 

The former they again divided into Autece- 


dent and Conſequent. By That, they underſto, d 


whatſoever a Man, deſigning to borrow, gave 
to the Perſon, upon whom he had this Deſign 
in hopes to bring him to it the more eaſily. By 
This, whatſoever che Oebtor after the Recelpt ol 
the Loan beſtowed upon the Creditor in order 
to prolong the Time of Payment. Nay, they 
would not ſo much as allow the common Offices 
of Humanity to be perform'd by the Debtor to 
the Creator, unleſs what was uſed to pals he. 
tween them before the Loan. 

The latter ſort was thought to have Regard 
to ſuch a Contract as this; Says the Seller, if 
you buy to day, you ſhall have it for gol. but 
if you put it off till to morrow you ſhall pay 
too/. Here the Delay, together with the In. 
creaſe of the Price, ſeems to intimate, that 
1cd. is to be paid as C /e. In this Cafe the Law 
did not oblige to a Reſtitution, nor did there 
lie an Action againſt the Party in the Civil 
Court : Yet, he who offended againſt theſe 
Decrees of the Elders, was liable to Corporal 
Puniſhment. He likewiſe, that received a 
Farm in Pledge, was not allowed to let the 
ſame to the Owner for Rent, for that lookt like 
Uſury. 

But, theſe obtain'd only between Hebrew 
and Hebrew ; of a Gentile they might lawfully 
demand Uſury, from Deut. XXIII. 20. Nay 
they thought themſelves commanded to do it, 


in order to drain them of their Riches, and 


weaken thoſe Nations, which God had other. 
wiſe deſtin'd to Deſtruction. Yet Leo of Moana 
(t) ſays, That Text it to be underſtood of the 


ſeven Nations only, that dwelt in Canaan ; and not 


of the _ — of whom it 1was not lawful 
to recetue Uſury. Hut yet that many, by reaſon 
of the eMiſeries of a long Captivity, n * r 
Landi being with. iden A. them, and for wan? 
of a better way of getting a Livelihood, had de. 
generated from the Integrity of their Forefathers. 
But he protefts that to be falſe, which ſome 
ſpread abroad, That the Jews every Day take an 
Oath to do what they can to cheat the Chriſtians, 
and, he ſays, it was invented to render them 
041085. 

IX. Let us now conſider, whether what has 
been thus 2 obſervd among the Jews, 


be the Dictate of the Law of Nature; or the 
poſitive Law of God; and that not peculiarly 


calculated for the Fews, but for all Nations. As 
for what has been added by the Jeuiſb Elders, 
tis plain, that is altogether politive, and im- 
poſed only to prevent Cavils, which deſigning 
Men had found out to evade the Force of the 
Law. But in general our Opinion of C (1) 
is this; provided it does not oppreſs and grind 
the Poor, but anſwers the Advantage which 
we our ſelves might have made, or which the 
Debtor does actually make of our Money, (eſpe- 


—— —„—ê — — 


( a) Which ought to be Canvaſt more nicely, becauſe moſt People are not of the Perſſan's Opinion, Who, as Plus. 
relates in his Book againſt Borrowing, «weng their Sins, give the ſecond Place to Lying, but the firit to Borrowing, becanſe 
i often happens that they that Borrow, Lie. Tho' Heredotus, in Clie, in my Opinion better aſſigns the firſt ro Lying, the 
next to Borrowing, (b) Which is extant, Exod. XXII. 25. Lev. XXV. 37. Deut. XXIII. 19, (e] De J. N. & G ſec. 


Heb. L. 6. c 9. 
f) De Ritibut Hebraicis, p. 2. C . 


(d) TIED qi. e. Uſury ft and determined. 
(1) See Mr. Ls Placette“s Treatiſe upon Uſury. 


(e) man PAN ie The Duſt of Uſur. 
cially 
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cially if he borrows not out of Neceſſity, but 
in order to make a Gain of it,) the Law againſt 
it is neither that of Nature, nor that of God 
vniverſally obliging all Nations; but a poſitive 
Law to the eus only, founded upon Reaſons 
in a manner purely Politick. And it was gene- 
rally the Opinion of the Rabbms themſelves (a), 
that Uſ/ury was neither Theft, nor againſt the 
Law of Nature, as being founded upon Conſent 
and free Contract. 

But the ſame may be evidently proved from 
Reaſon; for tho' the Jews were by the Divine 
Precept join'd together in a cloſer Tie of Amity 
than ordinary, yet they were oblig'd to exer- 
ciſe towards others all the common Duties of 
the Law of Nature (b). And therefore, if 
Uſury be againſt the Law of Nature, I don't ſee 
how the God of Holineſs could indulge that 
Nation which he had peculiarly ſanctified, in 
the Practice of it, and in a manner charge 
them to violate a Precept of the Law of Na- 
ture, in Prejudice of thoſe who had never 
injur'd them; if indeed that Paſſage in Deut. 
XXIII. 20. (1) ought to be expounded not 
of the Canaanites only, but of any other Na- 
tion. 

There ſeem to be ſeveral good Reaſons why 
ſuch a Law againſt Jury ſhould more eſpeci- 
ally obtain amongſt the Jews. The t may be 
taken from the Genius of the People ; for they 
were as much addicted to the ſcraping up of 
Riches then, as now; in which they thought 
their greateſt Happineſs to confilt. And there- 
fore, that their Thirſt after Riches might not 
tend to the Oppreſſion of the Poor, God ſeems 
to have provided by this Law. But yet leaſt 
too great a Violence ſhould be offer d to their 
Inclinations, he permitted them to uſe greater 
Liberty among Strangers. 

Belides, the Conſtitution of that Common- 
wealth required ſuch a Law. For 'tis evident, 
Moſes delign'd to have it Democratical, (for 
ſuch a State may admit of a Chief at the Head 
of it) and nothing contributes more to this 
than to preſerve, as much as poſſible, an Equa- 
lity of Riches amongſt the Members; and to 
this end, were the Laws of Jubilee and Re- 
miſſon inſtituted, and thoſe againſt alienating 
Land for ever (e). 

And the very Condition of thoſe Times fur- 
niſhes us with another Reaſon for the Law a- 


1— — 


gainſt U/ary. For that Nation had then a more 
plain way of Trading, which conſiſted in 
Paſture and Husbandry, or Manufactures; Mer- 
chandiſe was ſimple and moderate, the Secrets 
of Trade and Navigation being not known to 
them; and, in ſuch a State, no one borrows 
but when he is preſt with Neceſſity. And there- 
fore Deut. XVIII. 12. it is mention'd as an 
Argument of the greateſt Happineſs ; Thou ſhalt 
lend unio many Nations, and thou ſhalt not boy - 
row (d). Since the Gains, in ſuch a caſe, could 
not but be very ſmall, the leaſt Uſary ima- 
ginable muſt needs be very Burthenſome. And 
where the Money borrowed is laid out upon 
the Neceſſaries of Life, it will be next to im- 
poſſible ever to recover it; for how can your 
Labour be able to bring you out of Debt, when 
it was not ſufficient to ſupport you from Bor- 
rowing (e)? 

Crotius (f) brings this as one Reaſon among 
others of the Law in Deut. XXIII. 19. That the 
Chief Riches of the Jews lay in Husbandry and 
Money, whereas moſt of the neighbouring Nations 
made vai? Returns by «Merchandiſe : And there- 
fort Ulury was allowed the Jews in their Dealings 
with them, which, with very good Reaſon, was 
forbid to be taken of one another ; for Uſury laid 
_ Fſusbanamen is every where oppreſſive. Be- 

des, Moſes endeavour'd by that Law to endear 
them to one another; and they had the more 
frequent Occaſion to put it in Practice, becauſe 
then only ſmall Sums were borrowed, and thoſe 
too by the meaner ſort, and ſuch as ſtruggled 
with Want and Poverty. From hence Philo 
Fudens (g) inforces the Exerciſe of Charit 
and Liberality among Fellow-ſubjects : Which 
Vertue the great Zegz/lator has indeed eltabliſhed 
by ſeveral other Laws (h). 

But now Money 1s borrowed for other Ends, 
viz. in order to increaſe and improve ones 
Wealth. When a Man borrows for this Pur- 

ſe, why ſhould another lend for Nothing? 

Ph 'tis an unreaſonable Thing, when you 
valtly improve your Fortune with my Money, 
not to admit me into ſome Share of the Gain (2) : 
For I, in the mean time, am debarr'd from 
making that Advantage which I might other- 
wiſe have expected by applying it to my own 
Uſe. Beſides, I have parted with ſomething 
Valuable, which ought therefore to be con- 
ſidered ; for in lieu of my Money I have only 


af. 14. v. 103, 104. 


Non monſtrare vias, eadem niſi ſacra colent! ; 


Quaſitum ad fontem ſolos deducere verpos. 


d) Add Deut. XV. 7, 8. 


(h) See Exrd, XXI. 10, 11. 


(a) As Selden in the aforecited Place informs us. (b) And therefore they are deſervedly cenſured by uv 


Ack them the Road, and they ſhall point you wrong, 
Becauſe you do not to their Tribe belong: _ 
They ll not betray a Spring to quench your Thirſt, 
Unleſs you ſhew them Circumciſion firſt. 
| Mr. Dryden. 


(1) See Mr. Le Clerc upon the place above- cited. (c) Lev. XXV. 14, 31, 35, 36. Deut. XV. 2. Add Num. XXXVLI. 
Which the Law of Solon reſembles, That an Heireſs ſhould marry her next Kinſman by her Fathers ſide. 

(e) Upon this Account the State of Athens was involved in ſuch Troubles, 
means of Uſury, that it could not be remedied otherwiſe than by Solon's c ax fn, i. e. Shaking off the Burthen. Vid. 
Plut. Solone, which Miſchief Rome alſo felt in its Infancy. 
XXII. 22, 23, 25, 26, 27. XXIII. 4, 5, 9, 11, 12. 


by 


( g De Charitate.” 


f Upon Luke VI. 35. 
LE yen 5 XXIII. 22. 


Lev. XIX. 9, 10, 13, 33: 


XXV. 6, 10, 11, 35, 36, 37, 39, &c. Deut. XIV. 28, 29. XV. 2, 21 8, 9, 10, 11. XXIII. 24, 25. XXIV. 10, 11, 12, 13, 
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I4, 15, 19, 20, 21. 


XXVI. 12, 13. 


(2) Mr. Barbeyrac in hi 
from Mr. La Placett:'s 5, 6, and 7:h Chap. of his n concerning Intereſt. 
| ce 2 


hird Note upon this Section illuſtrates this at large 
| | 2 
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an Action againſt your perſon, which can't be 
roſecuted without ſome Trouble (a). It may 
alſo happen by ſome Accident or other, that 
my Debt may be loſt (b). Nay ſometimes the 
Debtor muſt be courted and careſs d, that it be 
not loſt. And ſome borrow on purpole to make 
their Creditors dependent on them. As the 
Mareſchal de Rochelaure, when he was tax d by 
Leuis XIII. with taking part with the Duke of 
Mayenne, pleaded in Excuſe, That he did not 
follow the Duke, but his Money : For his Debt 
wonld be but in a deſperate Condition if he did 
not flick cloſe to his Debtor (c). Beſides it is 
not ſeldom that we lend to Perſons who are 
utterly unable to pay (d). 
And therefore tome are of Opinion, that it 
would be for the Advantage of the Publick, to 
allow none but Merchants to take up Money at 
Ule; for this would make the Poor induſtrious 
and force them to Frugality, who ſome of 
them are not afraid to pay Intereſt for Money 
to maintain their Extravagancies. And Mo- 
nied Men, rather than let their Money lie dead, 
would either take to Merchandiſe themſelves, 
or would put out their Money to thoſe that do; 
which would make Trade flouriſh, to the great 
Benefit of the Common · wealth (e). GCrotius (f) 
is of Opinion, That the Legal Iutereſt ought to be 
ſtated, not according to the Gains of the Borrower, 
but the Loſs, that thereby accrues to the Lender ; 
as in Buying and Selling, and other Contract 8s, no 
Regard is bad to what the Receiver may make of 
the Commodity, but what goes away from the 
Seller. And, in this caſe, ſo much goes away as 
every Man, iu his own Calling, might and uſually 
does make of his Money; Allowance being maae 
jor Hazards, which in ſome Caſes are more, in 
others Ie with whom I fo far agree that no 
Man can complain, if his Debtor makes a vaſt 
and unexpected Return of his Money : But 
yet there 1s no doubt but I may demand higher 
Intereſt of him that makes a very Gainful 
Trade, than I can of another who drives a 
Poor one. | 
X. The Arguments which are brought againſt 
Uſury, are caſily anſwer d. It is urged that 


the Loan of a Conſumable Commodity ought 10 
be given Gratis, becauſe the Loan of all other 
Things is ſo. But I anſwer, that as I have a 
Power of Granting the Uſe of my Goods, that 
are not Conſumable, either Gratis or for Rent ; 
whereof the one is a Loan, the other a Ces. 
ling ſo what ſhould hinder me from grant 
ing the Uſe of my Money alſo either Cratis 
or for a certain Recompence ? But, if you 
ſhould inſiſt, that bar only is a Loan which 
is lent out Gratis; the Conſequence would be, 
that Money lent upon /nteref? ought to be 
called Dy ſome other name, and not that it is 


uplawfu 


Another Objection is, That Money 15 a Har. 
ren Thing (g), of no Uſe to Human Life, as are 


Chaths, Huildings, Cattel, &c. And therefare 
nothing ought to be demanded for the Uſe of it. 
To which I anſwer, that tho* Money is fo far 
Barren, as not to produce 1ts like; yet after 
an Eminent Price has been ſet upon it, by the 
Induſtry of Man it gains a Faculty, which na- 
turally it had not, and becomes Productive of 
thoſe Things, which are both in a Natural 
and Civil Reſpe&t Fruitful. And therefore 
Uſury 1s not to be look'd upon as a Natural but 
as a Civil Increaſe (h). Beſides, Money let 
out to Tutereꝶt is not apply'd contrary to its 
proper Uſe; for he who borrows Money daes 
it at leaſt for the ſake of Sartermg. And Pro- 
perty it ſelf was firſt ſettled, with a _— 
that every Man's Goods ſhould be immediate 
Beneficial to himſelf; and yet it is not — 
Nature, to let out our Goods to another for 
Rent (2). 

There is another Objection, which is ſome. 
what nice; In Conſumable Commodities, the 
Property cannot be diſtinguiſb d from the Uſe, and 
therefore the Uſe can't be made over, but the Pro- 
perty mut too, and vice verſa. For as the Sub- 


lance of Corn, Wine, and Fleſh, periſbes in the 


Uſe of them; ſo the Money that I expend periſhes 
to me, as being remov'd out of my Eſtate. And 
therefore ſince the Uſe can't be diſtinguiſhed from 
the Thing, nothing owght to be demanded for the 
Uſe; it being enough, if the Thing be reflured in 


(a) For every Body does nor conſider that of Martial, B. 2, Epig. 13. 


Et Jude petit & petit Patronus : 
Solas, cenſeo, Sexte, Creditori. 


(b ) My Slowneſs, in paying what I promiſed, has made me aſhamed of my Debt; however, I may avoid the 


* Cenfure of the World by paying it with Intereſt, Pind. Olymp. Od. 10. 
Sic. I. 19. c. 24. Plut, Eumene p. m. 591. C. Edit. Franc. 1620. 


L. I. Epig. 76. 


( c ) Gramond. Hiſt. Gall. 1. 5. Diodor. 
(d) Tc whom that of Martial may be apply d. 


Dimidium donare Lino quam credere tot um 


Qui mavult, mavult perdere dimidium. 


(e ) Vid. Lud. Septalium, de ratione ſtatus, I. 2. c. 15. 


( 1 ) Mr. Barbeyrac in his Firſt Note upon this Section explains the Text above cited. 


(g) See Mat. XXV. 24. 


(f) Ad Lucam VI. 35. 
(h) Of which however 


Seneca ſpeaks ſeverely enough: I ſee, ſays he, Deeds and Bonds and Writings, the Emblems of Covetouſneſs, which 
deceive our vain Minds. For what are Uſsry and Accounts, but Names unnaturally impoſed upon Things for the 
Support of Human Avarice ? What are theſe Bills of Contract, theſe Com; atations, theſe Prices ſet upon Time, 
this crue! Intereſt upon Intereſt? They are all Evils of our own making, and depend upon our ſelves, they have 


nothing in them of Solidity, that can be either ſeen or held, but are the em 
upon Uſury, The Art of Uſury, ſays he, is deſervedly odious, for it makes 


I. 7. c. 10. Ariſtetle too is ſevere enough 


Dreams of a covetous Mind, De Bug. 


2 Gain of Money it ſelf, and not of that for the ſake of which it was found out; for the Uſe of Money is to carry 
on Traffick. Bur Uſury encreaſes it, and is therefore called un, for the thing Begotten is like the thing that Begers ; 


But in Uſury Money is both the th 
(+0.) towards the End. (3) See 


ng Paging end Begotten, and therefore this ſort of Gain is Unnatural, Pol. 1, 7. 
. Barbeyras's Second Note upott this Section. 


kind. 


Char. VII. Of the Loan of a Conſumable Commodity. 


405 


ind. To this I anſwer, that indeed the Uſe 
of a Conſumable Commodity does not properly 
differ from its Subſtance (a) (1), but yet it 
does not therefore follow, that the Power to 
make Uſe of it upon an Obligation to return 
the ſame in kind ſome time after 1s not worth 
ſomething. Now 'tis a Condition in every 
Loan, that the Thing be not return'd till ſome 
time after ; But if I Borrow Money for ſuch 
a certain Time I may lay it out upon other 
Fruitful Commodities, or make a Gain of it 
ſome otheg way. And thus ſuppoſe I Borrow 
Proviſions, or other Neceſſaries, my Gain con- 
ſiſts in this, that I am not neceſſitated to part 
with my Goods upon ill Terms to procure Bread: 
Or, my Money, which muſt otherwiſe have been 
thus expended may now be laid out to more 
Advantage. 

And here we may obſerve by the way, what 
Ariſlotle (b) relates of Cypſelus, Mo having 
devoted all his Goods to the Gods of Corinth, 
the fir Tear paid the Tenth part of them, and 
ſo for ten Tears together. But in ſtrict Juſtice 
this did not fatishe his Vow, unleſs for the 
Relief of ſuch a Raſh one, any favourable In- 
terptetation may be allow'd. That ans gs, be 
Cato in Cicero (e), who thought Uſary as bad 
as Robbing and Murther, 1s to be underſtood 
only of Extortion; which reduces the Poorer 
ſort to Extremities, and adminiſters to the Co- 
vetouſneſs of the Rich. Our Ance tors, ſays the 
ſame Cato (d), enacted in their Laws, that a 
Thief ſhould be condemn'd to pay Double, but an 
Uſurer Quadruple. And yet he himſelf, if we 
may believe Plutarch (e), did craftily enough 
exerciſe that ſort of Uſury, which we now call 
Bottomry. Anguſius very juſtly Cenſur d ſome 
Roman Gentlemen, for taking up Money at 
low Intereſt, and letting the 3 out at high 
(f). The Old Romans and Greeks (g) abhor'd 
Ulury, as being Burthenſome to the Poor, and 
the Foundation of Suits and Quarrels - The Per- 
ſians, as being not very far removed from Deceit 
aud Lying. And certainly tis unbecoming a 
Chriſtian for a ſmall Sum to accept of Intereſt 
from thoſe, whom it is in a manner Charity to 
relieve (h). The Greeks took an excellent 
Method to ſupport their Friends in Diſtreſs : 
For ſeveral entred into a Society, and had a 
Common Cheſt, to which each contributed a 
certain Sum every Month; and out of this 
they lent Money without Intereſt to any of the 
Society, that ſhould happen to be reduc'd to 
Neceſlity ; upon Condition to refund it, if his 
ALE ſhould ever happen to grow bet- 
ter (1) (1). 

XI. In Confirmation of what has been ſaid 
for the Lawfulneſs of U/ury, it is obſerveable 


—— ee 


that thoſe who are againſt it, allow of ſome 
Contracts, which in effect amount to the ſame 
Thing. Thus, ſuppoſe Caius is furniſh'd with 
Money enough to Buy a Farm, which Seius 
has a Mind to, but wants Money for the Pur- 
chaſe ; Caius at the Requeſt of ius, buys the 
Farm, and lets it to Seius, No Body can deny 
but that this Contract is Lawful. But if Cains 
ſhould lend Seius the Money to buy it him- 
ſelf, and Sezus ſhould pay ſo much for Intereſt 
as he muſt otherwiſe have paid for Rent; I 
don't ſee but that the Contract would be very 
Juſt. Nay, this latter Contract is much more 
for the Advantage of Seius than the former, 
for here he purchaſes the Property of the 
Farm. 

Again, ſhould any one put his Money into an 
honeſt Man's hands, upon Condition to be ad- 
mitted into an equal Share of the Gain, which 
he ſhould make of it; no Man certainly would 
call this Contract Unlawful. But in Equity tis 
the ſame Thing, 1t inſtead of this uncertain 
Gain, he Bargains for a certain Sum, which will 
never be the leſs Lawful, for being called by the 
Name of Jutere H. | 

The Alcoran forbids Uſury, and yet the Moors 
Borrow Money to carry on Trade, and allow 
the Creditor half the Gain ; but if the Principal 
happen to be loſt, the Debtor refunds that only; 
but if only part of the Principal periſh, the 
Whole muſt be made up out of the Gain of the 
Remainder. 

A «Mortgage, whereby a Man receives the 
Produce of Land given in Pledge for the Loan 
of Money, is acknowledged to be Lawful (k) 
(2): But if no Pledge be given, why may not 
the Creditor receive ſomething anſwerable to 
the Produce of it (1). 

Crotius (m) re jects the Name of Uſury, but 
allows the Thing. For, ſays he, there are ſome 
things which look hike Uſury, but are Padts of 
another Nature : as the Amends that ought to be 
made à Creditor for the Lofs he is at being out 
of his Money, and the regard that ought to be had 
to the Gain be might have made of it,; ſtill De- 
auctions being made for Uncertainties and Acci- 
dents, and the Pains be muſi have taken in the 
Manag 


ement of it. Thus it is not properly Uſury 
to demand a Conſideration for the Charges he 15 
at, who lends much Money, and provides it on 
purpoſe ; and for the danger of loſing the Principal, 
where good Security is not given. Now the In- 
tereſt for Money lent, not to a poor Man, but to 
one that makes a Gain of it, we demand upon 
this very Account, becauſe we are debarred 
from making that Gain of it, which otherwiſe 
we might; and becauſe it is worth ſome Con- 
ſide ration to have, inſtead of our Money, only 


— 


(a) 7. lib. 7. t. 5. I. 1. and 2. D. de Uſu. cor. que uſu conſumuntur. 
(c) Off. 2. in fin. 
(g) Appian. I. 1. de Bello Civili, p. 382. B. Edit. H. Sep 
(1 ) That Contribution-Money was called dear. 
See ſuſaulon's Comment upon the 16th Chapter of Theophraſtus's Characters. 

(2) See hereafrer Chap. 10. Sect. 14. 
bur ggg allowed even under the Lex commiſſoria, Otear. itin. Per. J. 5. c. 36. 


this Section. (b) Occonom. I. 2. c. 1. 
(f/ Suct. in Augnſt. c. 39. 


I, 25 Cc. Pſal. XV. l 


eauſ, p/rnns tacit» contrah. 


(1) See Mr. Barbeyrac's Third Note upon 
(e) Cato Major. 

(h) Lid. Siracid. XXIX. 

(1) Via. Cicer. de Offic. lib. 2. in fn. 


(d) De re ruſtica, prixcip. 


(k) Ad. lib. 20. t. 2. I. $. O. in quibus 
) Among the Perſian: Uſury is forbidden, 
(m] L. 2. c. 12 


(1 


an 
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an Action againſt the Credtzor ; and certainly 
tis reaſonable we ſhould be admitted into Part 
of the Gain made of that Money, which we 
were not oblig'd to lend, either in Juſtice, or 
Charity, What Honeſt Man therefore will 
3 about words? And who would not 
laugh at thoſe who pretend they don't take 
Uſury for their Money, but only what they 
themſelves might have made of it? Beſides, 
this ſuperſtitious Nicety is not at all conſiſtent 
with the Decrees of the Civil Law; for accord- 
ing to them the Uſury is aſcertain'd and agreed 
upon before-hand : And the Damages allowed 
the Creditor, for what he might have made of 
his Money, are among other Reaſons demanded, 
for Failure of Payment at the time appointed, 
which ought to be ſtated according to the Loſs 
ſuſtained, be it what it will; but becauſe it 
would be difficult to prove and adjuſt it exactly, 
it is therefore generally reduc d to regular In- 
tereſt (a) (1). Ws 

Since thetefore 'tis lawful to demand Damages 
for tardy Payment, or becauſe we loſe by not ha- 
ving our Money paid in at the time appointed; 
why may we not bargain for ſomething certain 
before-hand, upon Conſideration that our Money 
is in another Man's Power, whereas we were 
not oblig'd for his Benefit to venture the Loſs, 
or 63 * the Gain that might be made of 
It 

XII. Laſtly, It being evident, that Men 
could not be found who would lend as much 
Money gratis, as Human Neceſſities and Com- 
merce, (as carried on now a. days, among moſt 
civiliz'd Nations) required; ſeveral Shifts were 
found out and allowed of to evade the Decrees 
of the Canon Law ”"m Uſury. Among 
which may be reckon'd the f Purchaſe of a 
Yearly Income (2); where for ſo much Money, 
I have ſuch an 1mmoveable thing made over 
to me for the Payment of it: Out of which 
I] receive a certain Rent for ever, or for ſuch 
a limited, or unlimited Time, or for Life. 
And this Income may, upon Payment of the 
Principal, ſometimes be redeemd, ſometimes 
not. Nay, ſometimes if the thing given for 
Security happens to be loſt, the Perſon of the 
Debtor is Reſponſible for it. But that ſuch 
a Purchaſe as this differs only in Name and 


= from Uſary, no Man is ſo blind as not to 
ee (c). a 

Nay, in Conſideration of the Uſefulneſs of 
moderate jury, the Popes themſelves permitted 
under a ſpecious Title, Mountains, as they call 
them, of Pzety; that is, they did not allow either 
Pledge, or Intereſt to be taken for three &. lent 
to a poor Man; but for larger Sums Pledges 
might be taken for Secutity, and every Month 
ſome ſmall matter paid as Intereſt: and if the 
Pledge were not redeemed in a Year, 1t was to 
be ſold by Auction, and the Remainder, after 
Payment of the Debt, reſtor'd to the Owner (d). 
After much Debate, Uſury was allowed of in 
Holland, as a Thin beneficial to the State, and 
even thoſe who took 1t were permitted to enter 
into Holy Orders. 

How much the Laws againſt my are evaded 
by dry Exchange (3) (as they call it) is well 
known among the Merchants. To which ma 
be referr'd that ſort of Contract, which is called 
in Spaniſh, Mobatra (e). When a Man takes 
up Goods upon Truſt at a high Rate, and imme. 
diately ſells them again to his Creaitor at a low 
one. Tis more tolerable when Goods are bought 
dear, by reaſon that a long time is allowed for 
the Payment, and immediately fold to a Third 
ſomething cheaper for ready Money : For here- 
by a Man may avoid the Neceſſity of taking up 
Money at unreaſonable Intereſts : or, in the 
mean time, may make ſo much Gain as to be 
— able to pay the Debt at the time appointed. 
And this is common in Muſcovy (f). 

It is requiſite indeed, that private Men ſhould 
be Make by Law from exaQting what Intereſt 
they pleaſe, and that it ſhould be fix'd at ſuch a 
certain Rate: Yet a Man may fairly expect ſome- 
thing more, when his Money 1s lent but for a 
ſhort time (g) (4). 

The Zgyptian Law (h) did not permit the 
Prmcipal to be more than doubled by 2 
and allowed the Debtor's Goods to be ſeized 
upon, but not his Perſon : Whatever they got 
by their Labour, or any other juſt Title, were 
look'd upon as their Goods; = as for theic 
Perſons, they belong'd only to the Publick, to 
be diſpos'd of in its Service, according as they 
were beſt qualified for the Duties of War, or 
Peace. | 


(a) Yid. 1. 17. ſ. 3. 1. 22. t. 1. D. de Uſuris. (1) Concerning this, Salmaſius de Uſuris, and Mr. Placette de Þ Interet are 
worthy to be conſulred. (b) Add. Bace. Serm. Fidel. c. 39. f Emptio ſenſus annui. (2, See Mr. Barbeyrac's Firſt and 
Second Notes upon this Section. (c) Add. Fran. Hotoman. 06/. I. 2. c. 1. & Jo. Labard. Hiſt. de reb. Gall. J. 6. p. 393+ 

(d) Alex. Severus lent publickly at 4. per Cent. but gave many your People Money without lurereſt to buy Land, 


* and was contented to be paid out of the Produce. Yid. Lamprid, 


ething of the ſame Nature (bur that they part 


* with nothing gratis, or without Security ) is ſtill practiſed in Lombardy ; ſo called becauſe formerly moſt of the Uſurers 
in France were Lombards and Jews, who afterwards were ſo odious as to be expelled the Kingdom. Vd. Hen. Steph. 


introdu#. ad apslog. pro Herodoto, I. 1. c.6. * Cambium Siccum. (3) Concerning this ſee Mr. La Placette's Laſt Chap. 


of Uſury. 


(e) N. Montaltii, lit, provincial. 8. & ad eam Wendrok, not. 3. 


(f) olear. itin. Perſ. I. 3. c. 7. 


( g) V. Leonis Novel, 84. (4) See Mr. Barbeyrac's 4th Se&. of this Chapt. (h) Diodor. Sic. I. 1. c. 79. 
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VIII. 


Of Partnerſhip. 


Artnerſhip is a Contract by which two, or 
more join together their Money, Goods, 
or Labour, upon Agreement, that the Gain, or 
Loſs ſhall be divided proportionably between 
them (a). And here, if every Man contributes 
equally, each muſt receive an equal Share in 
the Gain, or Loſs: but if they contribute un- 
equally, their Shares muſt be adjuſted acccord- 
ing to the Laws of Geometrical Proportion (b). 
And the ſame obtains, if two, or more join La- 
bout; or one Labour and the other Money (1); 
or each Party both Labour and Money. 

II. Upon breaking of the Partnerſbip, if each 
Party contributed only Money, 'tis plain upon 
a Divilion, each muit receive i to his 
Contribution. But if both Money and Labour 
was contributed it mult be conſide rd after what 
manner the Collation was made: For when 
Labour is contributed on one ſide, and only the 
Uſe of Money on the other, he who contributed 
the Money does not admit the other to a Share 
in the Principal; but only to his Proportion of 
the Gain that might be made of the Money and 
Labour join'd together. And, in this cafe, as 
he that contributed only Labour has no Title 
to any Part of the Money, when they break off 
Partnerſhip; ſo the ether alone, as Owner, is 
concern'd in the Riique that the Money is ex- 
poſed to, and in ſuch a Partnerſhip as this, not 
the Money it ſelf, but the Riſque that it runs, 
and the Gain that may be probably expected 
from it, is compared with the Labour. And 
therefore when the Gain is to be proportion d, 
we muſt not compare the Labour with the 
Principal (as if, one having contrihuted Work 
to the Value of 100. and the other 1000/. in 
Money, the former were to receive only a 
tenth Part of the Gain) but to the Riſque and 
Hazard that the Money is expos d to, which if 
computed to be worth 1o0o/. each Party ſhall 
gain equally. 

The beſt way, in this Caſe, is to rate the 
Riſque of the Principal, and the Hopes of the 
Gain, according to the Intereſt, that is gene- 
rally given for Money. Suppoling then this 
Intereſt to be 61. per Cent. if one Party contri- 
butes Labour worth 6o/. and the other 1000 
- Money, they ſhall ſhare Equally of the 

ain. | 
But ſometimes the Labour and Money are fo 
interwoven together, as to give him, that con- 
tributed only his Labour, a Share even in the 


Cm 


Principal; the Labour of the one, and the 
Money of the other, being in a manner united 
into one Maſs. As when one lays out his Money 
upon unwrought Commodities, and another 
ſpends his Labour in working them up, and 
managing them. Thus, if I give a Weaver 
I ood. to _ Wool, and he makes Cloth of it, 
computing his Labour at 100 tis manifeſt, 
that here both of us have an equal Intereſt in 
the Cloth; And, when it is fold, the Money 


mult be equally divided: Nor, ought I to ſub- 


{tra& the Money, that I contributed at firſt, 
and then divide the Remainder with him (c). 

III. Beſides, tis not unjuſt to enter into ſuch 
a Partnerſhip, as that one Party may have a 
Share in the Gain, without being in danger of 
partaking of the Loſs (d). But this is irre- 
gular, and a mixt Contract of Parrnerſhip and 
{nſurmg and here an Equality will be ob- 
ſerv'd, if the Inſuring Party receives a greater 
Gain than the other, in Proportion to the Riſque 
he runs in bearing the other harmleſs. But 
for one to partake of the Loſs and not of the 
Gain, is repugnant to the very Nature of Part- 
zerſhip; for no Body ever enters into ſuch a 
Contract, but upon the Proſpect of ſome Ad- 
vantage (e) 

IV. Sometimes People enter into Partnerſhip 
for all they are worth (2); in which Cafe each 
Party, according to his Condition and the Laws 
of good Husbandry, may take from the com- 
mon Stock as much as is neceſſary for the hand- 
ſome Maintenance of him and his (3). But 
ſince few Men's Circumſtances will induce them 
to continue long in ſuch a Partnerſhip as this (t), 
it would be convenient to agree at firſt, what 
Share of the Gain each ſhall pretend to upon 
breaking off. Where Grotins (g) obſerves, that 
no Regard ought to be had to what has been 
actually gain'd by this, or that Man's Contri- 


butions ; but to what might probably have been 


expected from them: For therefore it is that 
many join their Stocks together, that each may 
be admitted into a Share of what is gain'd by 
the Goods of others. Hades 

Now tho' no Man ought to have his Liberty 
ſo far inttenched upon, as to be confined to 2 
Par tuner ſhip longer x hen he deſires; yet ſince a 
great Degree of Fidelity is required among 
Partners, he ought not to break off unſeaſonably 
and to the Detriment of others (h). Upon this 
point Cicero (i)] diſcourſes very ſeriouſly. 77 i: 


(a) Vid. lib. 17 t. 2. I. 73. and I. 52. ſ. 3, 4. L. 60. ſ. 1. D. pro Socio. 
tributes the more does he receive, Af, Nic. L 8. c. 16. In t 


„ 29. D h. t. 1f it be not mentioned what Share each Party contributed, they muſt be preſum d to be all 


(1) Vid. Inſtit J. 3. t. 26. De Societate, . 2. 
(e) Ha. I. 29. ſ. 2. D. b. r. (2) Ibid. ſ. 3. 
(h) N. l. 65. ſ 5, Cc. D. h r. 


8 


vn... 


(b) In Partnerſhip the more a Man con- 
ſame Senſe ought that in the Digefs to be explained, 


Equal. 


(e] Compare Gyrotivs, I. 2. c. 12. f. 24 (d) Vid. I 29. f.1.D b. t. 
) Ibid. leg. 73- 
Ci) Pro Sext, Roſcio, c. 40. Add. Quintil Decl. 320 


(f) Fid. l. 70. Dt. (80 D.L, 


acc ount ed, 


| 
| 
| 
| 


* 
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accounted, ſays he, a baſe thing to deceive a Part- 
ner in ever ſo ſmall a maitter, and with 3 : 
For he who enters into Parnerſhip does it in hopes 
of gaining to himſelf an Aſſiſtant. To whom there. 
fare can he fly for Succour that ſuffers from bim 
on whom he depended? Thoſe Crimes are of the 
blackeft hue, again t which there is the leaft 
guard. We may defend our ſelves againi# the 


. 


Malice of others, but to an Intimate Friend we 

lie pen: For how can we provide again? a Part. 

ner, whom we cannot ſo much as ſuſpect᷑ without 

violating our Duty? Well therefore did our An. 

ceſtors judge him, who decerv'd his Friend in this 

— fit to be reckoned among f the wor fH of 
ihatns. 


C4 P. E 


Of Contracts that depend upon Chance. 


E come now to ſuch Contracts as depend 

upon Chance ; where the Parties refer 
themſelves to ſome uncertain Event, and give 
Security to ſtand to, and to be determin'd by it. 
Some of theſe indeed have no Relation to Price, 
yet moſt of them have ; and therefore, we 
think fit to diſcourſe of them all together in 
this place. ; 
Theſe Contracts may be either Publick or 
Private; The Publick, are ſuch as concern 
either Mar or Peace. In Peace ſome Nations 
determine Themſelves by Lot in chooſing 
Judges, in aſſigning Provinces, and in diſpoſing 
of Offices, when the Competitors, both in 
reſpe& of their Right and their Abilities, 
are Equal; for otherwiſe ſhould one have a 
better Right, his Right might be Prejudic'd : 
Or ſhould another have 4 ＋ Abilities, the 
Common - wealth might ſuffer by it (a). In ſuch 
Caſes the Parties are ſuppos d to enter into 
Compact to acquieſce without Complaint in the 
Determination of the Lot, as having volunta- 
rily ſubmitted to it (b). And when a Superior 
uſes Lots about that which he might enjoyn of 
his own Authority, he is ſuppoz'd to depart 
from his Right, and of his own accord to ſub. 
mit himſelf to their Determination. 

The Deſign of theſe Lots is not to ſearch 
into the hidden Decrees of God, unleſs where 
he poſitively commands it (c), but to put an 
end to Streifs and Differences (d), or that a 
Perſon, who otherwiſe has Power to decide 
them by his own Authority may avoid the 
odium of the Party againſt whom he decrees ; 
and leave no room for a Complaint of the In- 
juſtice of the Sentence. 

But in a Controverſy where the Party caſt 
is Puniſhable by Law, 'tis abſurd to apply any 
thing of Chance; for no Man ought to be pu- 
niſh'd, unleſs matter of Fact be evidently prov'd 
againſt him: Whereas a Lot, let it fall out how 
it will, can never be able to undo what has 
been done, & vice verſa; and therefore Lots 
are not capable of adjuſting ſuch Matters. But 


when a Multitude are in fault, and tis incon- 
venient for them all to ſuffer, then indeed the 
Criminals may be puniſh'd by Lot. 

In Private Affairs Lots are of great ule, either 
in dividing of Inheritances, or conferring upon 
One a Benefit, or a Burthen which cannot be 
divided, and yet which many have an equal 
Title to (e). 

III. Nor are ſuch Pats as theſe of leſs uſe in 
War, either when the Ifſue of the whole is 
thrown upon the Event of a Battle between 
both Armies, or between two or more choſen 
out of each ſide (f): Or when ſome dangerous 
and honourable Poſt is to be aſſigned, for which 
many are _ qualified (g). 

Indeed almoſt all folemn Wars, at leaſt after 
all Terms of Peace have been rejected, ſeem to 
ſuppoſe an Agreement between both Parties, 
that which ſide ſoe ver ſhall have the good For- 
tune to be Conqueror ſhall have Right to give 
Laws to the vanquiſh'd : and this is the reaſon 
that no Party can ever urge as an Exception 
againſt any Treaty that he was forced to it by 
Fear; for he who takes the Field, when the 
Controverſy may be decided otherwiſe, is ſup- 
pos d to commit the Deciſion of it to the Sword, 
and therefore cannot complain whatever Con- 
dition the Chance of it impoſes upon him. And 
this too 1s the reaſon, that when they come to 
Articles, the Parties engaged are preſumed to 
ſtand upon equal Grands as to the Juſtice of 
their Cauſe, and whatever Miſchief has been 
done on either fide is forgiven, as ſuppos d to 
have been done by Conſent. | 

Such a Covenant as this do they euter into, 
who decide their Quarrel by a Duel, and there- 
fore he that kills, is not oblig'd to make Satiſ- 
faction to the others Wife and Children for 
the Loſs; for they join Battle by Agreement 
upon this Condition to Kill or to be Kill'd. 
But fince theſe Duel when undertaken by 
private Men of their own Heads, directly 
thwart the end of Civil Judicature, they are 
deſervedly reſtrained by ſevere Penalties. For- 


(a) For as Iſecrates in Areopag. ſays, pag. 248. Ed. Pariſ. Fortune governs the Lot. And Calimachss in Hymn. Jovis, 
v. 63, 64. For a Thing that each has an equal Title to, tis convenient to caſt Lots. And . in vita Apoll. Tyan. 
I. 3. c. 9. Fortune has no Prudence, fo that the worſt may be choſen by Lot. (b) Vid. Juſtin. 


(c) See Prov. XVI. 33. (d) See Prov, XVIII. 18. 
(f) Vid. Grot L 2. c. 23. [. 10. & 1. 3. c. 20. ſ. 42. 


ee — 


(g] Vid. Hom, J. u, v. 171. 


(e) Add Numb. XXXIV. 13. 7of. XIV. 2. Pjal. XVI. 6. 


merly 


t. e. 10. & I. 18. e 3. 
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merly indeed they were allowed of, (but ab- 
ſurdly, and againſt the End of Civil Govern- 
ment) cither to clear a Man of a Crime objected, 
or to demonſtrate his Right in Contelt (a). 
Thus heretofore in Germany a Point of Law 
whether the Uncle, or the Son of the Elder 
Brother deceas'd, ſhould take place in the Fa- 
ther's Inheritance? was abſurdly left to the 
Determination of a Duel (b). 

IV. Among theſe Contract of Chance we may 
reckon * Wagers (1), when two differ about 
ſome future or paſt Event, if not known to 
either Party, each laying down a certain Pledge 
to be his, who ſhall happen to be in the right. 


Theſe Yagers ſeem to be Reciprocal Promiles, 


and Conditional Bargains ; which are ſo far 
mixt with Chance, as not having their Event 
depending on the Parties. The Riddle indeed 
propos d by Sampſon to his Friends, ſeems ra- 
ther a Hort than a Wager (e), it being a Con- 
teſt of Wit, whether he could propoſe a Thing 
with greater Obſcurity than they ſhould an- 
{wer with Acumen. But his Friends play d 
foul, in ſolving his Riddle, not by their own 
Ingenuity, but by the Treachery of his Wife. 
Though perhaps it was not ſo very fair in him, 
to make a private Fact, and not ſome common 
matter the Subject of his Ridale. For tis almoſt 
impoſſible to find out ſuch particular private 
Facts as thoſe, by gueſſing. 

v. All ſorts of Plays where the Parties coti- 
tend for ſomething, carry with them a Cove. 
nant, depending more or leſs upon Chance. And 
the more they admit of 41 * Sleight, 
Cunning or Strength: the leſs are they con- 
cern'd in Chance; and indeed are only fo far 
dubious, as the degree of Strength or Dexterity 
is not as yet manifeſt, or, as ſome unſoreſeen 
Accident may inte rpoſe (d), or as Human Wit 
and Induſtry does not exert it ſelf ſo much at 
ſome times as it does at others. Many are de- 
pendent both upon Chance and kill, as Came- 
ing at Cards, and the like; others are entirely 
at the Mercy of Chance, as Dice. None of 
which are Naturally Unlawful, for it is b 
Conſent that we engage in them, and eac 
Party ventures Equal, and plays for Things 
that are in his own Diſpoſal. But becauſe the 
Publick is concern'd that no Man ſhould miſ- 
ſpend his Eſtate; and a Man may be eaſily un- 
done by Gaming, if he plays high (e); at leaſt 
much Time, which is a precious Thing, may 
be conſumed in it (f), and becauſe it is fre- 
quently the Occaſion of Quarrels (g), and ſe- 
veral other Inconveniencies; it is therefore 
the Buſineſs of the Government to conſider, 
how far Gaming ſhould be permitted, and how 
high (h); but generally ſpeaking, thoſe Plays 


ſeem moſt allowable, that admit leaſt Chance, 
and moſt Ingenuity, and vice verſa. Now in all 
forts of Gaming tis a ſtanding Rule that no foul 
Play be made uſe of, For they that tut in a Race 
are ſuppos d to contend by Swifineſs, not byTricks ; 
to endeavour at the Victory by Speed, not by laying 
on of Hands, or tripping up the Heels of their 
Adverſaries (i) 

VI. Of the ſeveral forts of Gaming, that which 
we call * Rang is, when Many contribute to- 
wards the Purchaſe of a thing, and then leave 
it to Chance, which One ſhall have the whole. 
In this there are two forts of Contracts; for in 
reſpe& of him who expoſes his Goods, it is Sell- 
ing: in reſpect of them to whom they are expos'd 
it is caſting Lots for them. For, by Agreement, 
he whom Fortune favours is to have the whole, 
and the reſt are to be at the Loſs of what they 
contributed. The Rule here is, that the whole 
of the Money contributed ſhould equal, and not 
exceed the Value of the Commodity: And that 
every one of the Contributets ſhould have an 
equal Chance for it, in Proportion to their Con- 
tributions. | 

VII. Another ſort is, when a certain Number 
of Tickets, Benefits and Blanks are caſt into a 
Glaſs, and ſeveral, at certain Rates, buy the 
Liberty of drawing them with this Condition, 
that he who draws a PBenefit ſhall receive the 
Value inſcrib'd upon it, | 

is ſomething reſembles our + Latteriet, 
and comes neareſt to that Sort of Contract, 
which we call the Parchaſe of Hope, tho' there 
be Hazard enough with 1t. The Rule here is, 
That the Price of all the Tickets ſhould not 
much exceed the Value of the Fenefits ; I lay, 
not much, for Charges are to be conlider'd, and 
the belt Zenefirs may happen to be drawa firſt, 
and if fo, People won't be ſo forward to venture 
upon the remaining Tickets. 

Such Lotteries as theſe, are ſometimes ſet 
up to colle& Money for publick Buildings, or 
for the Relief of the Poor; 1n which Cate, the 
Price of all the Tickets together, is generally 
much larger than the Value of the Benefits; 
which Overplus is in the Nature of Alms and 
Charity given after a free and cheartul man- 
ner (k). | 

Bur, in fine, for an Equality in Gaming, it 
is not only requiſite, that the Venture on each 
ſide ſhould be equal; but allo that the Danger 
of loſing, and the Probability of winning ſhould 
bear Proportion to the Thing contended for ; 
v. g. in a Game that depends upon Skill or In- 
genuity, if One Man is twice as Skilful as the 
Other, it is fit he ſhould lay down a double 
Stake. So if Ten lay down each of them a 
Guinea for him that throws higheſt, it may 


(a) Vid. Jur. Canon. tit. 10. De purgatione vulgari, & paſſim Cod. Legum antiquarum Lindenbrogit, ej Gloſſarium 


in Vocabulo Campio & Duellum. 


(1) See Mr. Barbeyrac's Firſt Note upon this Section. (c) Judg. XIV. 12, Cc. 
(f) Ovid ift. I. 2. v. 483, 484. (g) The Alcoran 
adminiſter frequent Occaſions of Quarrelling. Cap. de Menſa. 


(e) Jav. S. 1. v. 88, &c. 
Plays which depend on Chance, becauſe 


(b) Au Sigibertum Gemblacenſem ad ann. 942. 


® Sponſores. 
(d) V Virg. Ex. I. 5. v. 328. 
together with Wine forbids thoſe 


(h) 77d. L. 11. t. 5. D. de aleatoribut, & ili juris Romani interpretet, Photius, Nomocan, Tit. 13. C. 29. Selden de Jure, 
N. & G. Sec. Hebr. I. 6. c. 11. (i) Ambr. Off. 3. c. 4. Which is taken from the Saying of Chry/ippus in Cic. Off 3. c. 10 


Lotoris. + Olla Fortune, 


(k ) Aud. Martin _ 7 Jui ſit. Magic. I. 4. C. 4. 


ſeem 
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ſeem unreaſonable that he who ventures but 
one Guinea ſhould gain Nine; but then we 
muſt conſider that 1t 1s nine times more pro- 
bable that he loſes than that he wins. Upon 
which Ground ſome (1) think it a foolith thing 
to be afraid of Thunder, for of 2,000000 Men 
perhaps not one may periſh by it; and therefore 
not only the Greatneſs of the Evil, but the 
Probability of its not happening ought to be 
e 

VIII. To theſe Contracts, that of Iuſuring 
bears ſome Affinity; when for a certain Sum a 
Man takes upon him the Riſque that Goods are 
to run in Tranſportation from place to place, 


chiefly by Sea; which, if they happen to be 


loſt, the Inſurer is bound to make good. This 
Contract is null, if either the Iaſurer knows 
for certain that the Goods be already ſafe, or 
the Merchant that they be loft. For the matter 
of this Contact is ſuppos d to be a Loſs con- 
ſide red as uiccrtain. Whereas if the IJaſurer 
is certain that the Goods are arriv'd ſafe, he 
runs no Riſque: and it the Owner knows that 


Book V. 
they are loſt, he can't demand another to run 
the Riſque of them; for what is not in Bein 

can't be liable to Riſque. As for the Price of 
ſuch /nſaring, it is to be ſtated by the common 
Rate, or by the Agreement of the Parties 
Thus much is certain, that the more or greater 
the Dangers are, which the Commodity is ex. 
pos d to, the greater Rate may be demanded for 
Iuſuring it; as if the Seas be infeſted by Ene. 
mies and Pirates, more may be demanded than 
if only the Uncertaint of Tempelts were ap. 
prehended. And in reſpect of them too, more 
in Winter than in Summe? (a). This Contract 
I have mention'd here, becauſe in reſpect of the 
Tuſurer it chiefly depends on Chance. There 
1s mention made in Zzvy (b) of an [nſuring 
which coſt nothing, for they, who bought up 
Cloth and Corn to be tranſ{poited to Spain, de. 
manded, That what was on Board ſhould be In- 
ſur'd by the Publick from the Danger of the Ene. 
my and the Seas : But what Cheats were com. 
mitted by this means we may read 1n the ſame 


Author (c) (2). 


) This may be ſeen more at large in Mr. Bouhour's Art of Thinking, Part IV. Chap. 16. and the Laſt, whence 


our Author has taken moſt of this Section. (a) Add. Loccenius de Jure maritimo, I. 2. c. 5. 


(b) L. 23. C. 49. 


(c) L. 25.c.3. (:) See Mr. Ls Placette's Treatiſe of Reſtitution, B. 4. c. 15. 
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Aving done with principal Contracts that 
ſublilt by themſelves, I come now to 
thote that are only Acceſſory and have no Ex- 
i{tence, but as they are added to others. Theſe 
may be divided into two forts; for Some are 
appiy'd in order to add, or take away ſomething 
from the principal Contract, and theſe the Cvi- 
lians call Additional Patts : Others are added 
only as a Confirmation and Security to Contracts 
already compleated. 

II. The Roman Lawyers (a)] diſtinguiſh, be- 
twee 1 ſuch Adaitional Pats as are added be- 
fors at immediately upon the entire Comple- 
tion of the principal Contract, fo as in a Man- 
ner to be part of it, and ſuch as are added 
ſometime after; Then they examine whether 
the Contracts, to which they are added be ſuch 
as admit of Equity, or ſuch as are tyed up to the 
Rigour of the Law; And laſtly, Whether the 
affect the Eſſentials of the Contracts, or a 
Things as naturally flow from them, or ſuch 
only as are Accidental to them. Whereof the 
Firft are ſo Neceſſary, as that no Contract can 
be without them : The Second generally proceed 
from the Contract, altho' they be not expreſt; 
yet ſo as that they may be varied by the Par- 
ties, without affecting the Eſſence of it: The 
Laſt have no Dependence at all upon the Eſſence 
of the Contract, but owe their Being purely to 


the Pleaſure of the Parties. Moreover they think 
it ought to be conſidered, whether theſe Pacts he 
added to enereaſe, or to leſſen the Obligation. 

III. Concerning all which we may form theſe 
following Conclutions. I. A Pat? ſo affecting 
the Eſence of a Contract as to make it Unlawful, 
or again good Manners, is Null. For we have 
proved above that no ſuch Covenant can ſtand 
Good ; Thus if a Bride ſhould add a Clauſe to 
her Contract of Marriage, by which She might 
be allowed the Uſe of other Men; or, if a 
Steward ſhould add it as a Condition that he 
ſhould be permitted to imbezil his Maſter's 
Goods, they would neither be Valid. So it 
would be abſurd for a Man to make a Bargain, 
and at the ſame time to proteſt chat he is fore d 
or frightned into it: or, for a Man in any 
Contract whatſoever to confe(3 that he does not 
deſign to deal honeſtly (b). 

IV. II. A ben the Pact ſo affetts the Eſſence 
of the Contra, as utterly to change the Form of 
it, Regard muſt be had to the Intent of the Con- 
trafors; For if they deſigned the Contract, 
according to the Import of the words in which 
it is expreſs'd, tis plain that the Pact which 
is Repugnant to it muſt be Null; for they 
cannot be ſuppos'd to Will things, which are 
Inconſiſtent and Deſtructive of each other. 
Thus it would be Ridiculous, 1t à Min ſhould 


— 
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(a, Aid D lib. 2. t. 14 de pattis, L. 7. ... (b) i. D. lib, 6 & 3. Depoſ. vel contro, L. 1 . 1. 
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pretend to Buy, and yet add ſuch a Condition 
as would make it impoſſible for Him to receive 
the Commodity, and the other the Money ; 
or, if he ſhould fo Let a Houſe, as to make over 
the Property of it to the Tenant ; or enter into 
Partnerſhip, ſo as to have neither the Gain nor 
the Lois in Common. ‚ 

But if the Parties did really intend the Change, 
and miſtook only in the wording of it, or for 
ſome certain reaſons choſe to ſpeak improperly, 

rovided 1t be not againſt the Laws, it wall 

ſtand Good, and not be quaſh'd for the Impro- 
priety of a Term (a). 

V. III. Pacts which are added immediately 
upon the Completion of the Contract, whether 
they concern the Eſſentials of it, or thoſe Things 
which naturally flow from it, or thoſe which are 
purely Accidental to it, are Valid if they be not 
Repugnant 10 Law. For fince both Parties are 
here tuppos'd to have Power to diſpoſe of theſe 
Things, they muſt be obliged to what they 
Conſent to (b); thus, although 1t be Natural 
in Buying and Selling, that the Buyer be put 
in Poſſeſlion of the Commodity, yet the Par- 
ties by an Additional Pact may order it other- 
wile (1). 

Thus the Obligation to make good a Defect 
may be augmented or diminiſh'd, beſide what 
the Nature of the Contract would otherwiſe 
admit of; and the ſame obtains in Conſenſnal 
Contracts, if between the Completion and the 
Execution of them a Pact be Added; for this 
is the ſame Thing, as if the Parties proceeded 
upon a new Contract (c). 

The Purchaſe of an Annuity, ſeems to be 
ſuch a ſort of Borrowing, as may be referr d 
hither. For I receive Money upon Condition 
'to pay to ſuch a certain Man, ſo much Intereſt 
as long as he lives, voy that after his 
Death, the Principal be my own ; whereas 
otherwile the Nature of a Loan requires that 
— Principal be return'd to the Creditor or his 

eirs. 

VI. I. A Pat? added 10 a Contrac]f ſome 
time after its Completion, if it be Negative and 
deſigned to take from the Obligation, and ſo made 
m Favour of the Debtor cr Defendant, 7s Yalid. 
Thus ſome time after a Debt has been con- 

«tracted, the Creditor and Debtor may enter 
into Covenant concerning the putting off the 
Payment, the Changing the Place of it, the 
S Money, the Forgiving the Intereſt, 

c. (d). 

VII. Z. By the Law of Nature, as far as 
bare Patt is capable of Action, a Pai? added 
40 a Contract ſome time after its Completion, 
although it encreaſes the Obligation, and ſo turns 


— ä 


in Favour of the Creditor or Plaintiff, may be 
Valid. For the Reaſon why the Roman Law 
denics it, (vg. becauſe a bare Affirmative Pact 
does not bear an Action, ) is out of the Verge 
of the Law of Nature (e). Thus ſuppoſe I 
had bought a Commodity, which by the Bar- 
gain is to be delivered by fuch a Day, if after- 
wards we Covenant to have it deliver'd ſooner, 
there is no Reaſon but that I ſhould receive 
the Benefit of it. Or, ſuppoſe I Let you my 
Houſe for two Years, and we afterwards by 
Conſent limit the Time to one, at the End of 
the Year you ought to quit Poſſeſſion: but then 
I can't demand the Rent that would be due for 
the other Year. And thus in Zoan of Money, 
I don't fee why the time of Payment may not be 
Anticipated as well as put off by an Aaaltional 
Compact (f); nay altho' no Allowance be made 
to the Debtor for this Anticipation, yet he has 
no Injury done him, if he voluntarily ſubmits 
to it. But 'tis manifeſt that his Obligation 
ought not to be encreas'd againft his Will and 
therefore naturally as much as is added to him 
by this Subſequent Pact, ought to be taken off 
ſomewhere elſe. Thus, if the Creditor will 
have me pay him at another place, than that 
which we agreed upon, I on the other Hand 
can fairly demand an Abatement of ſo much 
as it is my Intereſt to pay it in the former. 
But 'tis againſt the Nature of Partering and 
Chargeable Contracts, that any Pad? ſhould be 
added to encreaſe the Obligation ſo much on 
one fide, as to make an Inequality; as if the 
Buyer and Seller ſhould agree upon ſuch a Price, 
being 'the true Value of the Commodity ; and 
yet afterwards ſhould Covenant, that the Zayer 
ſhould pay more than the Commodity 1s worth, 
Unleſs this be a mixt Contract of Buying and 
Gtving, I can't ſee how the Adaitional Price can 
be demanded (g). 

VIII. Hither I think may be referr'd what 
we call a Truſt, when we make over to an- 
other the Property of a Thing upon Condition 
to have it teſtor'd again: which I mention 
among the Additional Pas, rather than the 
Principal Contract s, becauſe it is always added 
upon the Delivery of the thing. And this ſeems 
to be call'd a Traſi, becauſe, whereas otherwiſe 
when the Property of a Thing 1s made over to 
another, he may diſpoſe of it as he pleaſes, and 
either keep it himſelf for ever, or part with it 
to another; by this Additional Pact we ſeem 
to truſt to his Honour and Honeſty, that he 
will not uſe his Property otherwiſe than ac- 
cording to Agreement, and will be willing to 

rt with it again upon Demand. And there- 
2 the Solemn Form of this Contract among 


(a) Vid. D. lib. 18. t. 1. de contrah. empt. & c. L. 80. f. 3. lib. 19. t. 5. de præſcript. verb. &c. L. 4. & 6. © lib. 13. t. 
b) Contractus enim legem ex conventione accipiunt, D. abi ſupr. Leg. 1. . 6. Vid. Leg. 24. & 26.1. 


u die, L. 4. f . ( 


(1) Yid. P. lib. 19. t. 1. de act. empt C wendit. L. 11. f. 18. 
de poltir, l. 2. f 6. i i 5. & kb. 18.6. 3. do conrod. e L 72. b C de reſcindends wf. L. 1. 2, & C. bb 
t. 47. Cuando liceat ab emptione diſcedere, L. 1. 
lib. 18. t. 1. de contrah. empt. L. 72. 

D. de canſtit pecun. 
Filucia 


2 
1 


( g ) Compare Arn. YVinnii tra. de pactis, c. 9, Cc. 


( c ) See above in Chap. 2. f 6. Vd. D. lib. 2. t. 14. 

4. 

(d) See above Chap. 2. . 3. 14. D. lib. 2. t. 14. de pa#is, L. 3. . 5. 
(e) In the Laws before cited. (f) Vid lib 13. t 5. L. 3. ſ 2. 
Fifa the 
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the Romans ran, As hone? Men ought to deal 
fogether without Deceit (a). And becauſe the 
Truft was fo very Extraordinary, the Breach 
of it was therefore branded with a particular 
Infamy by the Roman Laws (b). We have an 
Example of this fort of Traſt in Livy (c). Philip, 
when he ſaw that be mu fight, and raiſe Forces 
in all Parts, being ſollicitous for the City of Argos, 
thought it bett to put it into the Hanas of Nabis 
Aing of Lacedemon in Truſt, 20 be rgſtor d again, 
if he return'd with Succeſs : but if not, to be kept 


for bimſelf. 


Among the Turks, if a Man ſwears to put 


away his Wife, altho' he immediately repents 
of it, he is yet oblig'd to ſtand to his Oath : 
but in order to recover her again, he enters 
into a 7raft with his Friend, and gets him to 
marry her, and immediately after, to part with 
her. For after a Divorce, unleis the Woman 
be married again, ſhe can't return to her firf? 
Husband (d). 

But ſuch a Tra#? as evades the Force of the 
Law, ought not to be contracted ; as 1t I 
ſhould give a Man, who 1s free from Taxes, 
my Eſtate in Ta, in order to cheat the Tax- 
gatherers. 

IX. As for ſuch Pacrs as are added by way of 
Confirmation and Security to Contracts — 
compleated, the molt uſual is that, by whac 
one Man gets another to be bound for him, ſo 
as to be Reſponſible in caſe he ſhould fail. This 
Perſonal Security is required in theſe Three 
Caſes. | 

Fir, Between Man and Man for the Per- 
formance of ſomething Valuable, which is call'd 
Suretiſhip. Secondly, In Criminal Affairs, which 
is commonly called Bail. Thirdly, In Publick 
Concerns, where Security is given by Zoſtages. 


Por the right underſtanding the Nature of 
Suretiſhip, we mult look back to the laſt Section 


of the tecond Chapter to this Book, to which 
we add, that being bound for another we make 
our ſelves ſo far liable, as that if he does not 
pay the Debt, we muſt. But then Recourſe 
may be had to the Principal Debtor, and the 
whole with the Charges may be recover'd of 


him. Now ſince Suretiſbip is only an additional 
Confirmation to a Contract, the Surety cannot 
naturally be oblig'd to more than the Principal 
(1); So that if the Principal was obliged only 
conditionally, the Surety cannot be obliged, 
unleſs the Conditions be made good, nor can he 
be confin'd to ſuch a Time or Place which the 
other was not obliged to. And whatſoever Ex. 
ceptions the Debtor might make, the Surety 
can plead them to his Advantage (e). One that 
orders another to truſt a third Perſon docs the 
ſame thing as if he made himſelf a Szrezp; for 
by ſach an Order he 1s preſumed to interpoſe 
his Credit. But if he gives Order for 10001. 
and the Perſon takes up but $004. he will ſtand 
reſponſible for no more than was taken up; for 
the meaning of the Order was that he ſhould 
have Credit as far as 1000/, But tho' the Sureiy 
cannot be obliged to more than the Principal, 
yet he may ſometimes be obliged to leſs; as 
when he undertakes for only Part of the Debt, 
or for the Whole, under certain Reſtrictions, 
or upon Condition that the time of Paymenr 
ſhould be prolonged, or a more convenient Place 
aligned for it. | 

The End and Deſign of Suretiſhip makes it 
appear, that the Surety ought to be a Man of 
Subſtance and Credit, and able to anſwer the 
Creaitor's Sute, which indeed is ſuppos'd by the 
Creaitor's Acceptance of him (f). 

X. But yet it is not impoſſible but the Surety 
may lie under a greater and a ſtricter Obligation 


than the Principal; for He interpoſes himſelt 


of his own Accord, the more to confirm the 
Principal Contract, without whom the Creditor 
had not enter'd into it. And indeed Neceſſity 
forces ſome People to contract a Debt, but no- 
ny but Generoſity, and an Oſtentation of 
Kindneſs, and a Confidence in his Riches en- 
gages the Surety in another's Concern. And 
therefore the Creditor has, ſometimes, more 
reaſon to blame the Sureties than the Principal; 
For it was upon their Account that he trufted 
at all, and _ certainly are to be blam'd who 
without utmoſt Neceſſity derive a Burthen upon 
themſelves, which they ought to have known 


(a) Ut: inter bonos bene agier oportet, & fine fraudatione; Vid. Ciceron. de Offic. L. 3. c 17, & in Topicis, c. 10. & 4d 
Famil. L. 7. Ep. 12. (b) There are Three private Concerns, upon the honeſt Diſcharge of which, a Man's Repu- 
tation and almoſt his Life depends, A Truſt, Guardianſhip and Partnerſbip, Cic. pro Roſcio, C. 6. If a Guardian ought 
* co be Faithful, if a Partner, if one entruſted with a Commiſſion, if one that has recei /d a Tra#, Id. Topicas. 

He who by means of his Truſt has defrauded any One is condemned immediately, Id. pro Czcina, C. 3. But in 
* what Matters the Romans interpos'd this Truſt you may meet with every where amongſt their Lawyers. De Fiduciario 
Pat re. Vid. Caium, Inſtit. 1, 6. * A Truft was contrafted in Childrens ſucceeding to their Father's Goods. Vid. lib. 3. 
t. 2. f. ut. Inſt. de legit. agnat. ſucceſſ. L. ult. lib. 8. t. 49 C. de emanc. liber. de fiduciaria poſſeſſioue. Vid. Budæum a4 l. 2. 
lib. 1. t. 2. D. de orig. juris, Greg. Tholoſan. Syntag. juris, 1. 23. c. 5.1, 2. Vid. Inſt. I I. t. 19. De tutela fiduciaria. 
Vid. Bachov. ad d. t Iuſtit. De fiducia circa pignus cont rata. Vid. Iſid. Etymol. I. 5. c. 25. Cujac. ad Pauli recept. ſent, 
I. 2. t. 13 Sir in fidei commiſſis inſtar fiducie intercedit. Vid. princ. I. 2 t. 23. Inſt. de fidei commiſſ. & iti Bachov. C&c 

(c) L. 32. c. 38. So Alboinus delivered up Panmnis to his Friends the Hunn: upon Condition that if the Longhards 
* ſhould ever have Occaſion to return, they ſhould reſtore it back. Vd Paul Warnefrid de g Longobard. L. 2. 
*C: 7. Nabarzanes ( in Curtius. I. 5. c. 9.) adviſes Darius to make over his Kingdom to BE for a Time, fo as to re- 
ceive it back again when Things ſhould be ſettled. Hercules having ſubdued Sparta placed Tyndarus the Father of 
* the Dioſcuri in the Thron, which being his by Conqueſt, he entruſted with him, upon Condition that he would re- 
* ſtore it ſafe and ſound to Hercules's Sons. Died. Sic. J. 4. t. 33. Boetins (in Topic, Cicer. 2 ſupr.) begins a Caſe with, 
* If a Man fearing the Baan-(: of the Times ſhould make over in Truſt a Farm to a Powerful Friend, to return it when Times 


R * ment. 


(4) Moncony': Itiner. Tom. 1. p. 465. compared with Ol-ar:«s Itiner. Perſic. I. 5. c. 23 


(1 Hd. juſſore: ita obi ga non poſſunt, ut plus debeant, quam debet is, pro quo obligantur, &c. Inftit. I. 3. t 21. de Fidee 
7% ri, (we) Yd. lib 2. t. r1. D. fiquis ceutionibus & lib. 2. t. 14. L. 32. B. de patis, lib. 3. t. 3. L. 51. D. de procurar. 
lib. 14 t C. L. 9, 3 4 SCro Macedon. Lib. 16, f. 2. I. 4. I. 5. D. de compenſat. (f) And therefore I (in Homer. 


4 


Od 3 fl. 4. v. 352, 353 ) when Neptune offered to be a Surety for Mars, replies, That the Security was 4s had ns the Devr, 
Jn if Mars heal run zway, How jhould be be abls to ſeize upon Neptune among the Gods ? 
| > 


they 
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they were not able to bear. And therefore 
Wiſe Men every where diſſwade us from Sure. 
ziſhip, unleſs we would involve our ſelves in 
unncceſſary Evils (a). The Romans kindly pro- 
vided for the eaſineſs of Women by the Helleian 
Decree (1); and by the Roman Law the Pyinci- 
pal ſatisfied the whole Debt by giving up all he 
was worth, tho” not ſufficient to diſcharge the 
Debt (2); which Favour was not indulg'd the 
Surety (3). For he was look d upon as call'd in 


for the Relief of the Creazror, that in caſe the 


Principal ſhould prove inſolvent, the Debt 
might be recovered of him. Tho' indeed this 
way of ſatisfying a Debt, by parting with all a 
Man is worth, is altogether unknown to the 
Law of Nature ; unleſs common Humanity may 
plead, that if a Man be brought to want by 
ſome fatal Calamity, and not by Luxury or 
Idleneſs, it ought to ſuffice if we ſtrip him of 
his Patrimony , and not proceed any farther 
againſt his Perſon. ; 
Beſides, the Surety may be more ſtrictly ob- 
lig'd than the Principal, in caſe he takes upon 
him by Oath , or under a Penalty, what the 
other barely promis d. Thus it is the Cuſtome 
in ſome Places, in default of Payment, at the 
time appointed, to oblige the Sureties to appear 
at ſuch a certain place, and not to depart thence 
till the Debt be ſatisfied, and this they call a 


Pledge. Tho by reaſon of ſome Abuſes, which 


roceeded from it, it is now generally diſuſed. 

XI. But becauſe Suretiſbip is only an Addition 
to another Man's Debt, it is moſt natural for the 
Creditor to make his Demands firſt to the Prin- 
cipal, and upon Failure there, to apply to the 
Surety (b). And if the Surety pays the Debt, 
the Creditor muſt make over to him all the 
Right that he had againſt the Principal; if that 
can be of more Service to him towards the Re- 
covery of the Debt, than if he ſued in his own 
Name; eſpecially if any Pawn had been given 
for Security in Part, it muſt be deliver d up to 
the Sarety. But if ſeveral had bound themſelves 
for a Debt all jointly, and not each for the 
whole, in caſe of Failure in the Prencipal, the 
Burthen ought to be divided amongſt them, and 
each obliged to pay his Proportion; unleſs one 
ſhould prove inſolvent, for then the Burthen 


mult lie the Heavier upon the Reſt. For a 
Number of Sureties were therefore provided, 
that if this or that ſhould fail, the reſt might 
be Secarity to the Creditor (c). Thoſe who 
entirely take upon themſelves in their own 
Name another's Obligation (), ſo as to be 
eſteem'd as Principals in the Eye of the Cre- 
ditor, differ in ſome reſpe& from Sareties. 
Whether ſuch as theſe can recover of the Per- 
ſon for whom they engaged, what they laid 
out 1n his Service, and what method they 
ought to take to do it, is to be Determin'd ac- 
cording to the Nature of the Kindneſs; for 
this Act in them may be a Free Donation, or 
a Commiſſun, or à Loan, or a Recompence , or 
ſuch like. | | 

"Tis uſual alſo for a Surety to provide for him- 
ſelf by (m) Counter. Security, whereby he may 
recover what he lays out for the Principal, it 
the Principal himlelf proves deficient. The 
Perſon that gives this Security owes the fame 
Obligation to the firſt Surety, as the firſt Sure- 
ty owes the Creditor; and has the ſame Action 
againſt the Principal, as the firſt Surety him- 
ſelf had, 

XII. As for Bail () or the Obligations, 
that thoſe lie under who engage for Criminals, 
tis Obſervable that many of the Ancients were 
of Opinion, that a Man was fo far Maſter of 
his own Life, as to have Power by his bare 
Conlent to engage it for another, fo far as even 
to forfeit it for another's Crime (d). But 
that a Surety ſhould by his bare Conſent make 
himſelf liable to a Puniſhment, which other- 
wiſe ought to be inflicted on a Criminal, does 
not feem agreeable to thoſe Rules cf Vin- 
diftrve Juſtice, which ought to obtain in Hu- 
man Societies; indeed if a Man knaviſhly in- 
terpoſes himſelf, that the Criminal may have 
an Opportunity of eſcaping Juſtice, he ought 
to ſuffer as much, as it is the Concern of the 
Magiltrate that the other had not eſcaped his 
Hands; which may ſometimes be Capital, e- 
ſpecially if he who thus eſcap'd be like to do 
more Miſchief (e). 
| Farther than this, ſuch a ſubſtituted Death 
1s not lawful in the Civil Court : For no Man 
has ſo much Power oyer his own Life, as to 


(a) Prov. VT. 1. &c. XI. 15. XVII. 18. XXII. 26, 27, XXVII. 13. Ecclus XXIX. 24, 27. 


Peril, was the ſaying of Chilon. 
De a#ionib. . 40. ( 


— 


Be 4 Surety, but at your 


(1) D. Lib. 16. t. 1. L. 1. ſ. 1, 2. (2) FV. C. Lib. 3. t. 71. L. 1. & fit. L. 4. t. 6. 
3) J. Inftit. Lib. 4 t. 14. De Replicationib. ſ. 4. 


(b) This the Roman Law calls Beneficium ex- 


*cuſſionis & Ordiniss The Condition of a Surety deſerves Pity, for his Kindneſs ruins him, and his good Nature breaks 
him. Bur the Creditor cannot with any Face apply to the S»rety, but when he cannot recover his Debt of the Prin. 


cipal, Quint. Decl. 273. (c) Add. Phadd. J. 1. fab. 16. 


( Expromiſſores. ()] Fide juſſor indemnitatis. () Vades. 


(d) Andocides ( orat. de myſter. ) relates, that Manthiteus and Apſephion ſat by the Altar humbly praying that they 
might not be put to the Rack, but that their Bail might be taken, which was no ſooner granted, bur they mounted 
their Horſes and-fled to the Enemy; leaving their Bail, who were forced to undergo thoſe Tortures which they 
themſelves ought to have ſuffered. The Story of Damon and Pythias (whom Diod. Sic. in excerpt. Peireſc. calls Phintias) 
is well known as related by Cicero in libr. de Amicitia. Of whom Manil, Aſtr. 1. 2. v. 1. ſays, | 


Et duo qui putuere ſequi vadimonia ſponſt : 
Optavitque reum ſponſor non poſſe revert:, 
Sponſoremque reus timuit ne ſolveret᷑ ipſyw, 


(e) F. 1 Kings, XX. 39. 


Once Death was ſtrove for, twas a generous ſtrife ; 
Not who ſhould keep, but who ſhould loſe a Life 
Was their Diſpute, contendins to deny 
Each other the great Privilege to die. 
The Surety fear d the guilty Friend's Return, 
The guilty Friend did his own Abſence mourn. 
r. Creech 


expoſe 


— ä 
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expoſe it at Pleaſure for no Publick Advantage, 
but only to hinder another from ſuffering what 
he deſerves. Befides, the End of Puniſhments 
would be fruſtrated by this means, for the de- 
{ign of them is either to amend the Delinquent, 
or to deter Others; But the Surety is not the 
Delinquent , as having not by any Act of his, 
derived the Guilt upon himſelf: And as for O. 
ther s, they will not be deterr'd from — 
by ſeeing an Innocent Man ſuffer, but wi 
either be moved with Compaſſion, or ſtruck 
with Admiration of ſuch Love and Conſtancy, 
as does not refuſe even Death, for the ſake of a 
Friend (a). (1) 

It appears therefore that Hail can be no far- 
ther admitted in Criminal caſes, than as a ſecu- 
rity to the Magiſtrate, whoſe Duty it is to pro- 
ſecute, that the Damages of the Delinguent 
ſhall be made Good, or his Fine paid, or if He 
be abſent, that He ſhall make his Appearance, 
ſo that nothing in the mean-time may be De- 


creed againſt him, as if he were Convict, or 


it he be in Priſon, that he may not be forc'd 
to Plead in Chains. And even in thoſe Caſes, 
the beſt way 1s for the 2 to let the 
Surety know before-hand, what ſecurity he ex- 
pects from him, that ſo he may Conſider whe- 
ther his Circumſtances will permit him to Ven- 
ture ſo much upon the Honeſty of his Friend. 

The Obligation that Hoffages lie under, 
hardly ever taking place but in Leagues and 
Civil Government, will be diſcuſs'd more con- 
veniently hereafter. B. 8. c. 8. 1.6. 

XIII. Another uſual way of Security, is to 
give the Creditor ſome certain Thing in Pawn, 
till the Debt be paid; the deſign of which is, 
not only that the Debtor may be incited to a 
more ſpeedy Payment for want of his Goods (b), 
but that the Creaitor (2) in Caſe of Failure may 
have ſomething Equivalent, and being in Poſ- 
ſeſſion of the Pawn, need not be at the Trouble 
and Expence of going to Law. And therefore 
the Pawn ought to be as much or more Worth 


than the Debt it ſelf. And ſince it is Defign'd 


for the Security of Debts which bear either a 
Hulgar or Eminent Price, tis neceſſary that the 
Pawn ſhou'd have the ſame Faculty. So that 
we cannot approve of the ptian Cuſtom 
(c) (3) of Pawnzng the dead Bodies of their Pa- 
rents, altho' whoever refus d or neglected to 
Redeem them was proſecuted with the utmoſt 
Ignominy, and deny'd Burial after Death. And 
for the ſame reaſon it ſeems inhuman to ſeize 
upon the dead Body of a Debtor, that ſo his 


Relations might be ſhamed into a Payment of 


that which otherwiſe they were not oblig'd to. 
By the way, 'tis worth obſerving, that in the 
Kingdom of Pu a Man may Pawn his Wife 
and Children to his Creator; but if the Cred:tor 
lies with either the Wife or the Daughter thus 


pawn'd to him, he loſes his Debt, and is liable 
to no other Puniſhment (d). | 

XIV. Things given in Paws are either ſuch 
as yield Increaſe, or ſuch as do not; as for the 
former, tis uſual to allow the Creator the Pro- 
fits, or a certain Proportion of them, in lieu of 
Jutereſt. As for thoſe which do not yield In. 
creaſe; they generally bargain, that if they be 
not redeem'd by ſuch a time, the Creator ſhall 
have the Property of them: And this is not 
naturally unjuſt, eſpecially if the Pawn does 
not exceed the Value of the Debt, and the 
Jutereſt of it; or if, provided. it exceeds it . 
the Overplus be return'd to the Owner. Tho 
this the Roman Lawyers never allow of (4); 
for thus needy neceſſitous People might quickly 
be ſtript of all they were worth through the 
Avarice of their Creaitors, being often forc'd 
to leave in Paus much more than the Value of 
the Debt. 

But it is reaſonable, that, if the Paus be 
not redeem d by ſuch a time, it ſhould be look d 
upon as ſold at a fair rate ſtated then, or ſome 
time before, by ſome honeſt Man (). 

In ſhort, as the Creditor ought to reſtore the 
Pawn upon Payment: fo while he has it in his 
Cuſtody, he ought to look after it as carefully 
as his own; and if it may be the worſe for u- 
ſing, he ought not to put it to any Ule, unleſs 
leave be expreſly given him by the Bargain, 
And therefore if it receives any Damage, or 
happens to be loſt through his Fraud, or want 
of, at leaſt, common Diligence, he is obliged 
to make it good. 

XV. It is a receiy'd Opinion, that a Pawn de- 

ſited can never become ones own by Preſerip- 
tion (6): and the reaſon is, becauſe the Redemp- 
tion of a Pawn 1s ſuch an Action as cannot be 
exercis'd often, but once only. Belides Pre. 


ſeription' was firſt introduc'd to put an end to 


Sutes,which would not otherwiſe be determined, 
and to ſettle Property which would otherwiſe 
be uncertain. But, in the caſe before us, there 
can be no Queſtion in whom the Property of 
the Paws is, when I poſſeſs it as another's, and 
it evidently appearing upon what account he 
left it with me, I cannot preſume that he had 
ever relinquiſh'd 1t. 

But yet the Caſe may ſo happen, as that the 
Debtor may fairly be debarred the Power of 
Redemption; as (e) if when he would have 
redeemed it, he had been hindred, and has 
now paſſed it over in Silence ſo long as to 
create a Preſumption that he never debgns it; 
or if it be very much to the Creditor's Dilad- 
vantage to have the Payment contiaually put off, 
it cannot be thought unjuſt in him to diſpole 
of the Pawn as his own; eſpecially if by length 
of time the Value of the Money has been 
changed, ſo that the Creditor would receive 


—— 


— 


— . — 


(a) 444. Anth Matth. de crimin ad 1. 48. D. d. tit. 14. 
(b) Via. Lib. 13. t. 7. I. 35.C. 1. de action. pignerat, &c. 


c. 2. . 13, &c. (1) V. rer. L. 2. c. 21. l. 11. n. 2 


{ 2) V. Inſtit. L. 3. f. 19. Quibus modis re contrabaur 


04/izatio, . 4. (c , Diodor. Sic. L. 1. C. 93. (3) Y. Herodot. in Euterp. & Lucian. de Luctu. p. 306, 307. Ed. Amt. 
(d) Gafpar. Balb. trier. (4) Y C. L. 8. t. 35. De padtis pignorum, & de lege Commiſſor. in pig no. reſcind. 


(5s) J. D. L. 26. t. 1. De pignorib. & hypotheſis, &c. I. 11. ſ. 1. r 1 16. ſ. 9 (5) 7 C. 
A. I. 10. (e Grot. J. 3c. 12. f. wit. puts this caſe 


L. 4. t. 24. de pignerat itia, 
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leſs than he lent, ſhould he admit of a Re. 
demption. As ſuppoſe a Man had lent another 
loo. 100 Years ago, and had received in 
Mortgage a Farm, which was then worth the 
Money ; in the mean-time the Value of Money 


xt | 
way of Mortgage is very uſeful among Sub- 
jects of the ſame State; for 3 abſolutely 
neceſſary that they ſhould frequentſy borrow of 


one another, and as neceſſary that the Payment 
ſhould ſometimes be put off for a conſiderable 


has ſunk half in half, and therefore now if the 
Creditor be forced to receive back his 1000. 
he would receive only enough to purchaſe half 
the Farm, whereas, at the time of Contract, it 
would have purchaſed the whole. 

XVI. The Roman Lawyers diſtinguiſh be- 
tween a Pawn properly ſo called, and a Mort. 
2age (1); the former is the actual Delivery of 
iome Movable, the latter is the bare aſſignment 
of ſomething Immovable for Security of the 
Debt : For barely to aſſign over Movables as 
Security, without putting them into the Cuſto- 
dy of the Creditor, would be ridiculous; for 
they might be remov'd away, and fo not anſwer 
the End for which they were aſſigned. This 


(1) V Inſtirt. LZ A. t. 6. De actionib. ſ. 7. 


time, there would not be Movables enough for 
ſufficient Security; and it would be too hard to 


oblige the Borrowers immediately to part with 


their /mmovables, as their Houſes or Land (a). 


And therefore it ſuffices to aſſign ſuch an Im- 
movable for Security, as can't be taken away, 


and of which the Law at any time can give 
Poſſeſſion. 

In the State of Nature ſuch Afortgages are 
needleſs; for if the Debtor refuſes Payment, 
the Poſſeſſion of the Merigage aſſign d in Se- 
curity muſt be detain'd by force of Arms. 
Whereas in that State, without ſuch a par- 
ticular Aſſignment, it is lawful to ſeize on any 
thing that belongs to the Debzor. 


(2) Compare Exod. XXII. 26, 27. Deut. XXIV. 6. eb. XXII. 6. 


XXIV. 3. Prov. XX. 16. & D. L. 20. f. 1. I. 6, 7. D. de pignor. &c. Diodor. Sic. J. 1. c. 79. C. lib. 8. t. 17. L. 8. C anthent. 


Arricultores que res pign. oblig. poſſ. 
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By what means Obligations founded upon Compact may be diſſolved. 


E come now to ſee by what means Obli- 

\ \ ations thus founded upon Compact 
may be diſſolv'd. The moſt natural way is the 
Performance of the Covenants (1): for that be- 
ing done, the Obligation ceaſes of courſe. And 
here we may obſerve, that ſome Obligations 
are ſo inherent in a Perſon, that they cannot be 
perform'd by any other (2): Whereas ſome may 
be done by Proxy, it being all alike to the Party 
concerned by whom they be perform'd. Of 
ſuch a Nature are all thoſe Contracts which re- 
late to common mercenary Work, ſuch as may 
be done as well by one Man as by another; as 
alſo thoſe which concern Conſumable Commodi- 
lies, which if we do but get our ſelves pofleſs'd 
of, it is indifferent by what Hand they come to 


us. In ſuch Caſes, altho' it be moſt natural for 


the Debtor himſelf, or ſome other, by his Order, 
to pay and perform according to Agreement , 
yet the Creaitor ought to acquieſce, if any 
other Man diſcharges for the Debor ; I fay, 
for the Debtor, for whoſoever pays upon his 
own account and not the Debtor's does not re- 
leaſe him(3). But in caſe of Suretiſbip, if the 
Prmcipal dilcharges the Obligation, he releaſes 
both himſelf and the Surety (4). Whereas if 
the Sarety pays the Debt the Principal is indeed 
releas'd trom the Creator, but at the ſame In- 
tant becomes indebted to the Surety, even 


altho' this Payment was made without his 
Knowledge. 


IT. But if a Man pays a Debt for another 
without either being his Surety, or having his 
Order for it, can he recover what he has thus 
paid of his own Head? In which Caſe we muſt 
diſtinguiſh whether he made this payment 
againſt the other's Will, or only againſt his 
Knowledge. In the former Cale 'tis plain he 
cannot recover it; For how can any one impoſe 
an Obligation upon me againſt my Will, which 
ought to be founded upon Conſent ? But be- 
cauſe no Body 1s preſum'd to throw his Money 
away, we ought to conſider further, whether 
he defign'd what he thus paid as a Gift to the 
Creditor , or not: It he did; the Debtor is not 


concern'd in it: But if he did not deſign it as a 


Gift; we ought to ſuppoſe, that he did it to 
transfer the Credizor's Right and Title againſt 
the Debtor upon himſelf. And altho' the Cre- 
ditor, at the Payment, knew not of his Deſign, 
but receiv'd the Money as paid in the Name of 
the Debtor : yet if he who paid it cannot recover 
it of the Debtor, the Creator ought in Equity 
either to refund what he thus receiv'd, and (till 
preſerve his Action againſt the Debtor, or elſe 
to give up his Title to the other; eſpecially it 
he may be preſum'd to have made his Payment 
in Hopes it would have been acceptable to the 
Debtor. Upon which account the Roman Law 
allows him an Action for Buſineſs done (a). But 
fince the Debtor may put in his Exceptions, 
that it was not acceptable to him, and that he 


(1) Tolitur omnis obligatio ſolutione ejus quod deberur, Inſtit. L. 3. f. 20. Auib. med. tollitur oblig. princip. (2) See above 


in B. 1. c. 1. Ff 19. 


gotuis giſtis, 1 43. & wir. 


( 3 ) Nam quod quis ſuo nomine ſolvit, non debitorit, debitorem non liberat. D. L. C. t. 3. 1. 31. princip. 
(4) Item reus ſolverit, etiam ii, qui pre es inter venerunt, liberantur, Inſtit i ſus· 


(a) VL. t. t. 5. de ne. 
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is not willing to owe this other Perſon ſuch a 
Kindneſs, his beſt way would be to ſuppoſe that 
his Creditor has given up his Title to him, and 
to deal with him accordingly. But if a Man 
ſhould lay out any Expence upon another's 
Goods without his Knowledge, he may keep 
the Goods as a Pledge till the Expences be re- 
paid him, unleſs the Improvement 1s capable 
of being taken away from them. 

III. No ayment, or Satis faction of any Ob- 
ligation ought to be made but to the Creator 
himſelf, or whom he has order d to receiveit 
in his Name (1), and if I pay Another b 
miſtake, the C editors Title nevertheleſs ſtands 
good; but then I may recover of the. Other 
what I thus paid him (2). The Creditor 1s here 
preſum'd to be capable of — his own 
Concerns (3), and to have a perfect Underſtand- 
ing of the Affair in hand. For otherwiſe it 
would be to throw Money away, rather than 
to make Payment of it. 

IV. Beſides, the very thing muſt be paid 
that was bargain'd for, and not another in its 
ſtead (4); it mull be paid entire, not mangled (5); 
not partially, nor piecemeal]; at the Time and 
Place (G) appointed (7); eſpecially if it be the 
Creditor's Intereſt to have it paid bere rather 
than there, and at ſuch a time rather than at 
another ; for the Time 1s part of the Price (a). 
Yet any of theſe Conditions may be ſuperſeded 
by a new Agreement, which the Creator is 
ſometimes forc'd to eng with, through the 
Poverty or Knavery of the Debtor, being will- 
ing to receive part rather than nothing, at an- 
other Place rather than no where, and after the 
time expired rather than never. Tho' ſome- 
times Equity requires that the Payment be put 
off and accepted in parcels, when it can't be 
perform'd immediately, or all at once. Thus the 
Athenians having made a Vow to ſacrifice to 


Diana as many Goats as they ſhould kill Ene- 


mies; when they could not procure fo many in 
the whole Country, they decreed to ſacrifice 
500 every Year (b). Sometimes too there is 
no other way of ending the Sute than by forc- 
ing the Debtor to pay an Equivalent. 

is manifeſt that the Creator only can re- 
mit the Debt, and not his Servant or Steward 
without his expreſs Order. But if the Debtor's 
Steward tranſacts with the Creditor, and com- 


pounds for leſs than the whole, the Gain does 


not redound to the Steward but to his Maſter; 

and it would be Theft and Purloining in the 

Steward, if after having compounded with the 

Creditor , he ſhould bring the whole Debt in 

his Accounts, and put what he got by Com- 
ſition 1n his own Pocket. 


The Creditor is ſuppos'd to be ſatisfied, if he 


accepts of a Pawn as Payment, or takes it in 


Truſt till Payment be made, or if it be ſold, 


and the Price receiv d in lieu of the Debt. And 
if a Man owes Money by ſeveral different 
Bonds, and pays part, the Payment ought in 
favour to be apply d to the moſt — (c). 
The way which Hitellius (d) took to pay his 
Debts was very ſcandalous; when he went 
to Germany he was fo intangled, that his Cye. 
ditors would ſcarce diſmiſs his Perſon upon 
any Security; whoa little after, when he was 
made Emperor and return'd to Rome, hid them. 
ſelves. But he order'd them to be brought be. 
fore him, and told them, That be had reſtor d 
them Safety for their Money , and demanded 
back the Bonds and Inſtruments of Contract. 

V. The Obligation is ſometimes releaſed by 
Compenſation , which is by oppoſing Debt to 
Debt 8 ), or when a Man ceaſes to owe 
becauſe I apparently owe him as much of the 
ſame kind. For fince as much ( eſpecially in 
Conſumable Commodities) is the ſame, and where 
the Debts are mutual, if I receive, I muſt im- 
mediately refund as much: therefore to a. 
bridge ſuch needleſs Payments 'tis moſt con. 
venient for each Party to pay himſelf by re. 
taining his own (8); eſpecially ſince there is no 
Paying and Receiving without ſome trouble in 
it: And it would be very imprudent in me to 
pay firſt, when I need not do it, and fo to put 
it in the other's Power to be behind hand in 
his Payment to me (f). 

But this enſation does not take place, 
but between thoſe that are Creditors and Deb. 
tors to each other; for if I have ſo much due 
to me from a Third Perſon, I cannot obtrude 
that upon my Creditor for Payment, unleſs this 
T bird and he be join d in ſuch a Partnerſhip as to 
have all their Obligations and Rights in Com- 
mon; for then their Goods may be look d upon 
as one and the ſame Patrimony. Nay if they 
be Partners in one fort of Commodity only, 


Compenſation will take Place, if one be my 


Debtor, and the other my Creditor for that 
Commodity; for ſo far they are to be eſteem'd 
the ſame Perſon. So, if I owe Money to him 
who is my Debtors Heir; or, if the Creditor 
of him, whoſe Heir I am, is indebted to me, 
Compenſation may take place. And thus I may 
oppoſe Debt to Debt, altho' my Creditor is a- 
gainſt it; For with what Face can he demand 
me to pay him, when he declines paying me ? 

Since this way of Compenſatioz cannot be put 
in Practice, hut between thoſe who are mutually 


in Debt to one another, it follows, that I cannot 


oppoſe to my Creditor what he owes another, 
whole Agent I am, without his expreſs Orders. 
For tho' a Man intruſts me with the entire Ma- 
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D. L. 46. t. 3. De ſolutionib. &c. I. 49. (2) V. D. L. 12. t. 6. De condictione indebiti, 1. 65. C. 9. 

D. 4. J. I. 15. (4) V. D. L. 12. t. 1. De rebus creditis, I. 2. f. 1. (5) ibid. I. 21. (6) V. DO. L. 13. t. 4. 
certo loco dari oportet I. 9. (a) V. Martial. I. 6. ep. 30. (7) V. D. L. 46. t. 3. De ſolur. & lilerat. I. 70. 
Xenopbon ae3 evaC. Kür. p. 178. Otherwiſe concerning the time of payment that of 1. 105. of D. B. 
. Ne ſolution, c. us d to be obſerv d. (c) V. D. bi ſupra, I. 1, 4,9% (d) V. Xiphilin. ad ann 6g. | 
V. D. L. 16. t. 2. De Compenſation, I. 1. Compenſatio, eſt debiti & crediti inter ſe cintriluti (8) V. Cre. L. 
c. 19. . 15, Cc. (f) L. 2. L. 3. D. 4. l. Dolo facit qui petit quod reddit urut et 
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nagement of his Aﬀairs, I am not therefore to 
reckon his Things as my own, and by that 
means make Compenſation for my Debts ; for 
erhaps he had rather have another Man his 
ebtor than me. Nor if I truſt my Affairs to 
another, do 1 thereby take his Debts and Ob- 
ligations upon my felt ; Thus v. g. ſhould Cazus 
enjoyn me to exact his Dues of Sezus, whoſe 
Nebtor I my ſelf am; neither can Seius without 
Cains's leave compenſate his Debt with mine, 
and under that Pretence refuſe Payment, (for 
What has Caius to do with my Debt?) Neither 
can I take the Debt upon me inſtead of Sint. 
So one that is indebted to a Minor cannot make 
Compenſation of that which the Cuaraian owes 
him: nor can the Guardian releaſe his Debt by 
oppoling to it that which his Creditor owes the 
Mmor (a). 
On the other Hand, if one that 1s bound for 
another, be call'd upon for the Debt, he may 
oppoſe hy way of Compenſation, not only what 


the Creator owes to him, but alſo what he owes 


to the Principal Debtor ; and this even againſt 
the Knowlege and Will of the Principal. For 
ſince the Creditor cannot refuſe ſuch a Compen- 


ſation from the Principal himſelf, Why ſhould 


not the Sarety have the Advantage of it? And 
it would not be fair in the Principal to be againſt 
it, ſince he is oblig'd to repay what the Surety 
thus lays down for him. 

VI. But in Conſumable Commodities Comper- 


ſation does not regularly take place, but in thoſe 


of the ſame kind, and that too, not 'till the time 
of Payment is come or paſt (b); and therefore 
things of a different ſors or quality can't be 
paid by Compenſation, as a Buſhel of Wheat for 
a Buſhel of Oats, or a Hogſhead of Rheniſh for a 
Hogſhead of Port Wine; nor things of a diffe- 
rent Species, as this Horſe for that Ox; nor of 
a different Kind, as a Sheep for a Gooſe ; nor a 
Species for a thing indefinite of the ſame kind, 
or for an indeterminate 2 as Bucephalus 
for a Horſe, or a Veſſel of Oyl. Yet the Ro- 
man Lawyers admit of Compenſation, where the 
Particulars are not aſſign'd, but the ſame fort 
and quality is owing on each fide, as if I had 
promis'd you a Horſe 1n general, and you hap- 
pen to be Executor to one that leaves a Horſe to 
me in Legacy. But, yet even in the former 
Caſes, each Party may rate their Debt, and then 
pay them by Compenſation. And yet, where 
Debts are thus reciprocal , the Obligation is 
rather ſuſpended than taken away, by with- 
holding what I owe another, till he pays what 
he owes me. But Work for Work, or Work for 
Goods will not admit of Compenſation at the 
very Inſtant that it ought to be perform'd; for 
that would fruſtrate the very End and Deſign 
of ſuch Contracts. 

But if each Party releaſe the other, the Ob- 
ligation ceaſes upon another Principle, vis. 
Mutual Diſagreement; ſo alſo if I ceaſe to be 


— 


oblig' d, becauſe another, who ought firlt to per- 
form his Part, omitted it, it is not by reaſon of 
Compenſation, but becauſe the Condition, upon 
which the Obligation was founded, does not 
appear. But if my Work has been neglected 
by the Party that had undertaken it, I may 
rate it and fo bring it into Compenſation. Nay 
I can oppole to a Debt an equivalent Damage, 
ora Fine adjudg'd to me for any Injury done 
by my Creditor. But if two Perſons be at Law, 
and while the Cauſe is depending ſtrike up a 
Bargain, neither can oppoſe the Law-ſute, or 
the Charges of it to the other (c); v. g. ſup- 
poſe I am at Law with another for an Eſtate, 
and during the Sute, ſell him a Houſe, he can't 
1mpute to me as Payment the Eſtate, or the Ex- 
pences he has been at about it; For the Eſtate 
does not as yet appear to be his, and the Nature 
of the thing ſhews, that the Bargain was made 
without any regard to the Cauſe depending. 

As for that fort of Compenſation which can- 
cels former Favours by ſubſequent Injuries , 
Seneca diſcourſes largely of it (d). So allo equal 
Injuries may, by Compenſation, be put up on 
both ſides, provided the Right of the 3 
be not infringed. 

VII. The Obligation ceaſes alſo when the 
Creditor, or he who has a Title to it, forgives 
it; for 'tis evident any Man may recede from 
his own Right, and when the Right has been 
made over to another, there too the Obligation 
ceaſes upon that other's forgiving it. And as 
at firſt I cannot ſtand oblig d, if the other Party 
refuſes to accept of it: ſo neither can I con- 
tinue bound, if he thinks fit to cancel the 
Bond. But this only in cafe no T bird Perſon is 
injur'd by it, for otherwiſe he alone cannot re- 
leaſe me, altho' I was immediately oblig'd to 
him only. 

This Releaſe is perform'd either expreſly or 
tacitly ; to the former belongs what the Roman 
Law calls Acceptilatio( 1), an Acquittance or 
Diſcharge, by which the Perion acknowleged 
himſelt to have receiv'd what indeed he had 
not; asalſo the Stipulatio Aquiliana (a), which by 
a ſort of Novation, brought the Debror to Ar- 
ticles of Agreement, and then releas'd him by a 
Diſcharge ; all which tedious Forms and Cir-' 
cumſtances the Law of Nature knows nothing 
of, but makes the Obligation to ceaſe upon the 
bare Conſent of the Party ſignified. 

Beſides, the Obligation is preſum'd to be re- 
mitted, if I deſignedly deliver up, (not in 
Truſt or ſuch like) the Inſtruments or Deeds, 
without which the Debt cannot be made out (e); 
but if I have ſeveral Inſtruments, and each of 
them is capable of proving the Debt, then the 
Obligation 1s not ſuppos'd to be cancelled upon 
the Delivery of one only. 

As for what the Roman Law obſerves, that 
by Delivery of the Deeds the Creditor is judg d 
to enter tacitly into Compact not to demand 


(a) V. D. ibid. L. 23. (b) V. I. 2. D h. t. (c) As Gretius well obſerves, I. 3. c. 19. f. 19. (d) Epif. $1. & ds 
Ben frcits, I. 6. c. 4 &c. (1) Item per acceptilationem tollitur obligatio , Inſtit. L. 3. r. 30. J. 1. (2) ibid. . 2 
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(e) Lib. 2. t. 14. L. 2. D. de Patti. 
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By what means Obligations 


the Debt; that Nicety' is unknown to the Law 
of Nature, which ſuppoſes the Obligation can- 
cell'd, not only by real Payment but by the 
bare Remiſſion of it. ; 

The Obligation 1s ſuppos'd to be tacitly for- 
given, if the Creditor directly or indirectly 
hinders the Diſcharge of it : Thus 1t I bargain 
with a Man to do any certain Work, and am my 
ſelf to call upon him when I would have him 
perform it, my not calling upon Lim is preſum'd 
to be a Releaſe, as is alſo my ſubſtituting an- 
other to do it for him. 

VIII. But as the former Methods take place, 
where one Party only is oblig'd, ſo where both 
are concern d, if nothing be yet perform'd, the 
Obligation may ceaſe upon each Parties diſſent- 
ing and receding from the Bargain (1); for tis 
natural that the contrary to that which cauſes 
the Obligation ſnould be capable of making it 
void, provided it be not of ſuch a Nature as, 
when once contracted, never to be reſcinded; for 
no &-ubt a poſitive Law may, in certain Caſes, 
forbid that what has been once agreed upon 
ſhould be retracted, altho' nothing yet be per- 
form'd in it. But if Part has been perform'd, 
and one Party done ſomething of his Duty, 
then 'tis plain bare Diſſent is not ſufficient to 
take away the Obligation (a); which, in this 
Caſe, cannot be cancell'd, unleſs he who per- 
form'd releaſes the other, or has amends made 
him ſome other way (b). 

IX. Moreover an Obligation is releaſed, or 
rather broke off by the Perfidzonuſneſs of either 
Party; ſo that if one does not perform his Part, 
neither is the other oblig'd to make good his(2): 
For when a Man takes upon him any Duty, not 
abſolutely and gratis, but upon the Proſpect of 
the other's doing ſomething on his ſide, the 
Obligation to make good his Undertaking is 
only conditional, as if he had ſaid, I do this, 
in caſe you will firſl do that. Now whatever is 
founded upon a Condition falls of Courſe , if 
the Condition does not appear (c). And there- 
fore the ſuperſtitious ExaQneſs of the Indian, 
if it be true, was more than he was oblig'd to; 
who when another had taken away his Wife 
againſt all Right and Reaſon, would not how- 
ever break olf with him, becauſe he had taken 


2 ſolemn Oath, that he would never x roy any 
d 


account, do any Harm (d). But chis holds only 
where the Non- performance lies on his fide, 
who ought to perform firſt. How far, or whether 
the Fear leſt, after I have done my Part, the 
other ſhould not perform his, frees me from the 
Obligation, has been diſcourſed of before (3). 
But if one Party has performed in part, and 
the Contract happens to be broke off before 
Completion, How ſhall he have right done him? 
In this Caſe we mult diſtinguiſh according to 
the variety of Circumſtances. For if I have 


perform'd what I ought, and the other refuſes 


Book V. 


to perform his part, I have a Right to force 
him to it by any lawful means: But if after 
having perform'd part, I begin to be tired and 
neglect to make an end of it, I cannot oblige 
that other to make any Allowance for my partial 
imperfe& Performance, till I finiſh the whole 
according to the agreement; Nor can that 
Trite ſaying be objected here, that no one ought 
to grow rich at the loſs of another, for no regard 
is to be had to the loſs which a Man by his own 
fault brings upon himſelf. And if He whom it 
concerns to have my part of the Covenant ful- 
filled, is the occaſion, why it is not, it is che 
ſame thing to me as if it was fulfilled. Nor if 
he ſhould afterwards repent of his breach of 
Faith, and be willing to compleat his Cont 
ſhall I be obliged to comply with it. For one 
violation entirely breaks off the Contract, and 
frees the other from his Obligation; thus 
ſhould I hire a Servant for a Year, and pay him 
his Wages before-hand, and for no fault of his 
ſhould turn him off before the End of the Year, 
I ſhould not beable to oblige him to return me 
part of the Wages proportionable to the Re- 
mainder of the Time. Nay if each Party has 
rform'd equally, yet even then, neither can 
2 off the Bargain before the Time appoint- 
ed : And if one ſhould give back, the other 
would have a right to force him to compleat it; 
or to make as much amends, as it was his In- 
tereſt to have the Compact exactly perform'd. 
X Obligations alſo expire when the Perſon, 
in whom they were founded, changes. Thus 
the Magiſtrate, having promis'd Protection to 
the Subject, is no longer oblig'd to it, than he 
continues 1n his Office; and the SubjeR, havi 
{warn Allegiance to the Magiſtrate, is fre 
from the Obligation, if either be ceaſes to be a 
Subject, or the other to be a Magiſtrate. But 
ſuch an Alteration in the ſubje& matter as 
would have prevented the Obligation, had it 
exiſted at the making of it, will not be ſuffici- 
ent to diſſolve it afterwards, provided the 
Party be not thereby render'd incapable of per- 
forming it: For unleſs Proviſion has been made 


. at firſt for ſuch Accidents, the Right, which 


was irrecoverably given, ſhall continue firm, 
altho' perhaps the other be a little burthen'd by 
it. For heenter'd into Contract freely and of 
his own Accord, and may thank himſelf for not 
having foreſeen thoſe Inconveniencies , that 
might probably have been prevented. Thus 
when a People have given up theic Liberties 
to an Arbitrary Power, altho' afterwards they 
change their Minds, and ſhow a greater incli- 


nation for another Form of Government, yet 


they can not therefore ſhake off therr Allegiance, 
And thus many, if they had known the Incon- 
veniencies of a Marricd State, would never 
have embrac'd it; who yet having enter d into 
the Bond, whatever happens, muſt endure it. 


— 


(1 ) Es obligationes que conſenſu contrahuntur, cont raria uoluntate diſſoluuntur, Inſtit ubi ſuper. /. 4 
(2 


V. L. 18. t. 5. I 2. I. 3. O. de reſcind. vendit. 


(b) V. I. 58. D. de Pactis, ab: ſupr. (2) F. Grot I. 3. 


c. 19. ſ. 14. (c) Not thoſe that defend themſelves, but thoſe who are the Aggreſſors break the Truce. Thuc 7d. 1. 1. 
c. 123. Ed. On. (d) in Philoſtr. L. 3. c. 9. de vita Apollon. Tyanzi. (3) B. 3. c. 6. 9. 


Xl. Time 
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XI. Time puts a Period to thoſe Obligations 
which were limited to a Day; and if the Par- 
ties defire to have them continued, they muſt 
Covenant again de novo, which needs not al- 
ways be done expreſly, but may ſometimes be 
tacitly perform'd (a). But ſuch an Obligation 
as is void after ſuch a time, and yet has no 
room to exert it ſelt in before the time expired, 
is abſurd: As if I ſhould make my ſelf indebted 
to you 100 l. for three Years, yet ſo as that you 
ſhall have no right to demand 1t before the time 
be lapſed ; for vain is the Obligation that has 
no Effect before it expires, nor leaves any be- 
hind it after. 

But it is another Thing if I Covenant, that 
unleſs you demand it within the Compaſs of 
three Years, it ſhall not be due: For that will 
be a Condition annex'd to the Obligation, which 
not appearing the Obligation will ceaſe. Thus 
tis uſual for a Surety to bind himſelf for ſuch a 
term only, to oblige the Creditor to demand his 
Money betimes, and while the Debror is able 
to pay, leſt otherwiſe he ſhould remain bound 
for ever. 

XII. By Death thoſe er expire which 
were founded in the Perſon of the Deceaſed; 
for the Subject being gone, the Accident mult 
neceſſarily follow, and the Performance be 
render'd Impoſſible in Nature (b). But yet 
in Japan the Bonzy perſwade Men, That hoſe 
who give them Money here Pall receive ten. fold 
in the other World: And upon this Account give 
their Creditors a Note under their hand, which 
they keep carefully, in order to be buried with 
them (c). But generally the Obligation that 
lay upon the Deceaſed is communicated and 
continued to the Survivors ; and this, either 
when the Survivor takes it upon him, of his 
own accord, to preſerve the Reputation of the 
Deceaſed, or for other Reaſons; or when the 


Goods of the Deceaſed being made over to the 


Heir, the Incumbrance 
them. 

But if a Man dies, and leaves not enough to 
ſatisfy his Debt, the Creaitor's Action ſeems to 
die with him; for what can any one do to a 
dead Carkaſs (d)? Tho' among the Zgyprians, 
the Creditors uſed to bury the Bodies of their 
Debtors in their Houſes, which afterwards the 
Heirs of the Deceaſed, if they were able, 
redeemed and interred Honourably. Among 
whom too, it was uſual for the Children to 


o goes along with 
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pawn their Parents dead Bodies, but if they did 
not redeem them again, they were treated with 
the greateſt Ignominy, and after Death were 
deny'd Burial (e). 

XIII. By Delegation a Man ſubſtitutes his 
Debtor to his Creditor to make Payment for 
him (t); or I make over to my Creditor the 
Debt another owes me: And here the Creditor's 
Conſent is neceſſary, but not the Conſent of the 
third Deb7or (2), whom, in this caſe, I can make 
over unknown to him, and againſt his Will : 
For tis the ſame thing to whom a Man pays, 
= not the ſame, from whom he is to demand a 

t. 

XIV. There is no need to ſay much of Con- 
fiſion; for ſince the ſame Man cannot be his 
own Creditor and Debtor, it follows, if a Man 
becomes Heir to his Debtor, his Action ceaſes, 
not finding an Object to exert it ſeif upon. 

XV. Novation ſeems to belong Peculiarly to 
the poſitive Civil Law (3), and not to the Law 
of Nature and Nations ; for Old Obligations 
may be alter'd by Conſent of Parties, as ſup- 
— that the Loſs of a Thing, throngh the 

elay of the Debtor, ſhould not be imputed to 
him, that no Penalty or Uſury be demanded 
for Delay, that Pledges be reltored, Sureties 
releas'd, the Creditor, for the future, declaring 
himſelf willing to depend Entirely upon the 
Credit of the Debtor ; but thoſe, that deal ac- 
cording to the Simplicity of the Law of Nature, 
need not here ſuppoſe a new Obligation ſuper- 
induc'd upon the former; for indeed nothing is 
here tranſacted, but only the Creditor gives up 
rt of his Right, or ſeveral — are 
lended into one: But chat one Action ſhould 
enjoy one Priviledge more than another, is en- 
tirely owing to ſome — Law, for in the 
Law of Nature thoſe Things that are equally 
due, may be equally demanded. Bat, as for 
what the Romas Law delivers concerning ſuch 
a Novation as is got by a Conteſt at Law, (and 
which they call necefary, as they call the other 
voluntary,) may be apply'd in ſome Reſpects to 
the Lau of Nature; for he that calls his Ad- 
verſary, has an Action againſt him for what 
the Court adjudges, let the Merit of his former 
Cauſe be what it will: So when any Controverſy 
is decided by War, let that be as it will, aftec 
the War 1s at an End, not only the firſt Pre- 
tenſions may be demanded, but alſo that which 
was determined by the Peace. 


(a) Nd. L. 19. t. 2. I. 13. ſ. alt. D. Locati, &c. 


(b) Vid. Val. Max. I. 2. c. 6. ſ. 10. & Pomp. Mel. I. 3. c 2. ſays of 
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the old Gault, The Management of their Concerns, and the Demand of their Debts were put off to the other World. 


(c) id. Bern. Baren. de relig. Japon. p. m. 35. 


( d) To which the Law of Solon has Regard, Which forbius rhe 


the Dead to be uſed contumelioufly. Vid. Plut. Solone, p. 180. Vid. I. 47. t. 10. Add. I. 1. ſ. 4, 6. & 1. 27. D. de injurirs, &c. 
(e) Vid. Diod. Sic. L. 1. c. 92, 93. Lucian. de lactu, p. 306, 307. Herod. Euterpe. (1) Vd. D. L. 46. t. 2. De Ne. 


Dationib. & Delegation. I. 11. 


Firſt, Second, and Laſt Notes upon this Section. 
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(2) See Mr. Barbeyrac's Second Note upon this Section. 


(3 : See Mr Barb:jra.'s 


CHAP. 


CHAP. 


XII. 


Of Interpretation. 


O much for Pacts in general and partly in 

particular: Let us now proceed to the Ju. 
terpretation of them, for ſince in all Obligations 
certain Signs are made uſe of, to expreſs the 
Minds of the Parties, and the Laws and Heads 
of the Contract; and fince theſe gu. may 
ſometimes be taken in different Senſes, tis 
highly Neceſſary to have ſome Rule to find out 
that which 1s True and Genuine. Now altho' 
we deſign to treat hereafter of thoſe Pats which 


preſuppoſe Civil Government; and molt of 


what we have to ſay upon this Head has Re. 
lation to ſuch an Eſtabliſhment (1); yet ſince 
it would not be fo convenient either to divide 
the Matter, or to reject the whole to the End of 
the Book; it will not, I hope, be thought ſo 
much againſt Method to treat of all together in 
this place, as Crotius (a) has done before me, 
who — handled this Subject with the utmoſt 
Nice ty. 

II. If then we conſider for what End Obli. 
2ations are made, we ſhall find that every Man 
is bound to that which he intended, when he 
enter'd into the Ob/zzation. It is here ſuppos'd 
that he enter'd into it freely and of his own 
Accord, and that the Matter is ſuch as he lay 
under no Conſtraint to perform 1t otherwiſe : 
And therefore I don't ſee how a Man can pol. 
libly be obliged farther than he himſelf in- 
tended; in this Senſe is that of Cicero (b) to 
be taken; In Obligations Regard is to be bad not 
/o much to the Expreſſion as to the Intent of the 
Party. 

Farther; ſuch 1s the Nature of Man, that 
his internal Actions are not in themſelves viſible 
to another, and may differ from his external 
Sens and Actions: And yet we lie under a Ne. 

cellity to diſtinguiſh clearly what every Man 1s 
obliged to, or what may lawfully be demanded 
of him ; for there would be no ſuch thing as 
Obligation, if any one might free himſelf, by 
affixing what Senſe he pleaſed to his Signs, and 
by pretending that he meant different from what 
others went away with. And therefore right 
Reaſon dictates that he, to whom the Obligation 
is made, ſhould have a right to compel him, from 
whom 'tis due to the Performance of it, in that 
Senſe which the right urerpretation of the 
Sijens made ule of, importeth. For though the 
Man himſelf is chiefly concerned in what he 
meant, yet others mult act by Signs ; tor elſe 
the Matter would be to no End or Purpoſe, 
v hich in Morality is abſyrd. Conſonant to this 


—— 


was the old Form us d in making Leagues (c), 
Sine dolo malo, utique ea bic hoate rectiſſime in. 
telleGa ſunt ; Without any Fraudulent Deſion, 
according to the Senſe which the Words at pic. 
ſent bear. 

The true End and Deſign of Interpretation is, 
Zo gather the Intent of the Man from moſt probab/- 
Signs. Theſe Sigus are of two forts ; rd, 
and other Conjeftures, which may be conſide red 
ſeparately, or both together. 

III. As for Words; the Rule is (2), C 
there be reaſonable Objectiuus again#? it, they are 
to be underſicod in their proper and oft know; 
Signification ; wot ſo much according 1 Grammar, 
as to the general Uſe of them (d). 

When Tiberius (e) had usd a Word, which 
was not Latin, Capito laid, that, in Honour of 
the Emperor, 1t ought to paſs current for the 
future, although no Body before him had made 
uſe of it: But one Marcellus reply d, That Cxſar 
might, if he pleaſed, naturalize Men, but Wards 


be could not. re nog (f) having ſaid, 7 bat the 


Emperorlhad rais'd an Army, partly among bis own 
Subjefs and partly among the Allies, ſubjoin d, 
that formerly by the Name of Allies were meant 
only the Barbarians, who were not Slaves ; for 
they were never conquered, but had obtain d the 
Privilege of Citizens, with Arms in their baudt, 
and were ſo called from the Alliances which they 
made. But now there is none but who may have 
a Title to this Name : The way of the Warld is 
not to keep Words ſtrict ly to that Senſe which they 
did Originally bear; for Men change at Pleaſure 
the 7. ap. themſelves, little regarding by what 
Names they were fir called (g). The Locrians 
(h) arriving at the extream Part of Calabria, 
found that Country poſſeſt by the Sciliant, who 
alarm'd with their unexpected Arrival, receiv'd 
them and ſtruck vp a League in theſe Words; 
T hat the Locrians ſhould preſerve an Amity 
with the Sicilians, and per mit them to enjoy the 
Country in Common with them, as long as they 
ſhould tread upon that Farth, and wear theſe 
Head's npon their Shoulders. Theſe Terms being 
agreed upon, the Locrians came to take the 
Oath, having firſt put Eartb in theic Shoes, 
and faſtened the leads of Garlick upon their 
Shoulders, fo as not to be ſeen. But when 
they had taken the Oath, they threw the Far5 
out of their Shoes, and the cad of the Gar- 
lick from their Shoulders, and watching their 
Opportunity fell upon the Sic:/zans, and drove 
them out of the Country. The F#ot:ans (1) 


(1) See Mr. Bari-3r3c's Note upon this Section (a) L. 2. c. 16. (b) Of: Il. 1 c. 13 (c {+ I nr Cc 24 


(2) See Mr. B4r4-jrac's 13 Note upon this Sedt. 


(d) Uſus, quem pencs arbitrium e ju un 


"ey {#61 Mitt, TH 


Ce is the true Standard of Speaking, Words are like Money, none will paſs but what has the publick Stump upon it 


Quint. It, Orat. I. 1. c. 6. (e) Dio. Caſſius, J. 59. 


(f) Hiſt. a l. 1. (g) © The Signiiication of the 


Word Ster, in Proceſs of time, changed like Money, T. Orar 23. p 287. F die Pt 


th / P4l;o, ] 12. C. 4 


i) Thucgd. I. 5, c 42 Edit On 


made 


wy 
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made a League with the Har 
the Articles was, that they ſhovid deliver up 
Panactum, which they did indeed deliver up, 
but firſt demoliſh'd it. 

Jeucippus (a) having borrowed of the Tren. 
tines the Ule of a Place for a Day and a Night, 
and not being willing to reſtore it, when they 
demanded it by Day, he put them off to the 
next Night; and when by Night, to the next 
Day. 

When Mahomet took Eubæa he told a certain 
Perſon that his Head ſhould be ſafe, but imme- 
diately cut him in two in the middle. 

A petit Prince of the Znates fled to the 
King of Perſia for Protection, and when his 
Sovereign demanded him by his Ambaſſador, 
the Per/ian, during the Audience, order'd him 
to be put in a Basket and hung upon a Tree, 
and then deny'd that he was upon his Land (b). 
Thus a certain Perſon N poſitively that 
he had laid Hands on a Prieſt, for he had only 
cuagell'd and kick'd him. Thus Temures having 
articled with the Garriſon of Sebaſtia that no 
Blood ſhould be ſbed, neverthelels ordered all 
the Priſoners to be buried alive. But theſe 
Quibbles, as they are too groſs and frivolous, 
ſo, as Cicero obſerves, inſtead of taking it off, 
they rather bind the Perjury upon the Con- 
ſcience (c)- ; 

IV. As for Terms of Art which are above 
the Reach of the common People, the Rule 1s; 
That they be taken according to the Definitions of 
the Learned in each Art. The Logrcians, lays 
Cicero (d), uſe not the ſame Words as other 
Men : they have Terms of their own, as 1n- 
deed all other Arts have: v. g. the word Army; 
ſuppoſe it had been ſtipulated between two 
Crowns, that one ſhould not paſs through the 
other's Territories with an Army, what number 
of Soldiers would come under that Denomina- 
tion? Grotius (1) defines an Army to be ſuch 
a Number as dares invade a foreign Country, 
or face an Enemy in the Field; for we find 
in all Hiſtories the open Actions of an Army 
oppos'd to what is done by Stealth in the man- 
ner of Robhers : yet it cannot be ſo univerſally 
defined, how great a Multitude conſtitutes an 
Army, as to hold good at all Times, and in all 
Places : For both the Enemy's Strength, and 
our own, mult be conſidered. If we have to do 
with a poor State, a ſmall Force may be eſteem. 
ed an Army, which yet againſt ſome flouriſh- 
ing Kingdoms would be deem'd little better 
than a handful of Foragers. And therefore 
when Yegetins (e) deſcribes an Army to conſiſt 
of Legions and Auxiliaries, and a competent 
Number of Horſe to carry on a War, he does 
not deſcribe an Army in general, but as it was 
then amongſt the Romans; for an Army may 


tuns, and one of be compos'd of only natural born Subjects, 


or of Allies and Foreigners only; or it may 
conſiſt of only Foot, or only Horſe. Cicero 


(A) tells us that Craſſus denied any Man to be 


rich, who was not able to maintain an Army 
at his own Charge, which he (2) detines to 
conſiſt of Six Legions and a great Number of 
Auxiliaries. Polybras (g) ſays, the Roman Army 
generally contain'd 16000 Romans, and 2000 
Auxiliaries; tho' ſometimes it did not amount 
to that Number. In the Digefs (h), he who 
has one Legion under his Command, is ſaid 
to be General of an Army. Beſides, another 
Queſtion might be moy'd upon this Word ; 
As, whether the aforeſaid Articlz be violated, 
if one marches a great Number of Souldiers 
through the other's Territories, not in a Body 
but in ſeparate Parties? Now ſince a Man ma 
be ſaid to have an Army, either if he has a 
his Forces united together in one place, or has 
them fo diſperſed as to be able to draw them 
together upon ſhort Warning, it ought to be 
farther conſidered for what End this Article 
was made; for if it was only for our own 
Security, tis plain the Article is not violated, 
by the Army's marching in ſmall Bodies; but, 
if it was for the Security of a Neighbour, ſuch 
a Paſlage as this breaks the Article. And the 
ſame may be applied to a Het; if in any 
Treaty it be provided that no Heet ſhall be 
ſuffered to __ in ſuch a part of the Sea; for 
here not on 4 the Number of Ships, but their 
Bigneſs and the maritime Strength of the People 
concern'd is to be confider'd (i). And ſo in 
reſpect of a Fort prohibited to be raiſed within 
ſuch a Diſtance ; the Word may ſignify either 
a high and regular Fortification; or any forti- 
hed Place whatſoever, although conſiſting of 
low pitiful Buildin And therefore, if the 
Deſign of the Article be to prevent any for- 
tified Place from giving Umbrage to our Terri- 
tories, tis plain that it is againſt the Treaty 
to throw up ſo much as a little Bulwark of 
Earth, with ſmall Huts to lodge Souldiers 
in (k). 

But if Terms of Art happe 
defined by different Perſons, to avoid Quarrels, 
it will be convenient to expreſs in common 
Words in what Signification the Word under 
Debate ſhall be taken. 

V. When a /onugle Mord or Sentence is capable 
of ſeveral Significations, Conjectures are ne- 
ceſſary to find out the true. Both of theſe Caſes 
the Rhetoricians call Ambiguous. But the Lo- 
gicians are more nice, who, if the Variety of 


Significations lies in a word, call it Eqgarveccal, 
if in 2 Sentence, Ambiguous. An Example of 


the former we meet with in Tertullian (I), who 
tells us that the Word Aman in 1 Cor. XI. 


— 


3 


(a) Strabo, I. 6. p 183. Edit. Genev. 


Riringit, nou a'fſulvit perjuriam. Cd) Nu. Acad. I. 1 c. 7. 


(f) Paradin. G. (2) In the ſame place. (g) L. 6. 


(b) Olearins, itin. Perſ. I. 4 c. 30. 


(c) Off 3. c. 32. Fraus enim 4d 


( 1) Ubi ſupra. (e) De re militari, I. 3. c. 1. 


(h) Lib. 3. t. 2.1. 2: £ 1. O. de his qui nor. infam, &c. 


(i) To this belongs that of Horus, I. 1. c. 11. n. 10. Ed. Grev. * The Spoils of Antium are in Being, which Me- 
* nins fix'd in the Forum having taken the Enemies Fleer, if it may be called a F!cer. For there were fix Ships with 
* Stems, and that Number then was enough to enter into an Engagement with. £44. Alber. Gent. de jure bali, J. 3. 


C. 20. k) Add, Alber Cent. ./. 21. 


(1) De velanais Firginivn7, c. 4 
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Interpretation. 


Book V. 


5, Or. ought to be extended to Yirgms alſo. 
Although ſometimes it is oppos d to Virgin, as 
in Cicero (1). To morrow ſhe will be a Woman. 
Cicero (a) gives this Example of the latter: 
A certain Man had bequeath'd a Legacy in theſe 
Words; Heres mens vaſorum argenteorum ponds 
centum novercæ, gue volet, dato. Let my Heir 
give bis eMother-in-law. 10c werght of Plate at 
pleaſure. Upon this the Lady demanded the 
fineſt and beſt wrought Plate: But the Heir in- 
terpos d that the Choice was left to his Pleaſure. 
The Ambiguity had been avoided by the Ad- 
dition of the word His or Her. The Roman 
Law, in ſuch a Caſe (2), gives the Legatee 
the Option, and indeed there is Reaſon for it. 
For had the Option been deſign'd to be left at 
the Diſcretion of the Heir, there had been no 
need of the Clauſe at Pleaſure. For if a — 
is enjoin d me at large (3), and I have ſevera 
ways of ſatisfying the Obligation, tis left to 
my ſelf to chooſe which way to do it. But 
when a Clauſe is added concerning the 
Choice, tis deſigned in favour of the Party 
which is to receive, that the Other may not 
— ſome pitiful, worthleſs Thing upon 
im (b). 

As 19 the famous Deciſion of the Duke of 
Ofſona, Viceroy of Naples, who decreed the 
whole Inheritance to the Son againſt the 
Prieſts, who were left Heirs with a Clauſe 
To give the Son what they would, Strictneſs of 
Juſtice does not plead in behalf of it, ſo much 
as the odious Covetouſneſs of that fort of 
People which are always hankering after other 
Mens Eſtates. 

Another Inſtance we have in the Anſwer 
Charles V. gave the French Ambaſſador, when 
he demanded the Dukedom of Qſilan- That 
which pleaſes my Brother the French Mig, 


pleaſes me alſo. Which the Ambaſlador in great 


haſte gave his Maſter Advice of, as if he had 
gain d his Point (c). 

VI. Beſides, when we meet with a * ſcem- 
mms Repuenancy in the Terms, Conjectures are 
neceflary to work out the 4 Senſe by re- 
conciling, if poſſible, thoſe Terms that ſeem 
to be repugnant. But if there be a clear evi- 
dent Repugnancy, the latter Contract vacates 
the former (d): For no Man can Will Contra- 
ditions, and it is the Nature of Acts, which de- 
pend upon the free Will of the Agent, or over 
which no Man has acquir'd a Right, to be dil. 
claim'd by a contrary motion of the Will. And 
this Change of the Will, in order to annull an 
Act is ſometimes requir'd on one fide only, as 
in making Laws, Wills and Teſtaments, Gr. 


and ſometimes on both ſides, as in Contra 
which, unleſs the Law interpoſes, can't be dif. 
ſolv'd without the Conſent of both Parties. 
From hence, by the way, it appears how Zy. 
cortas might have exculed his Neglect, in not 
mentioning, when he went to renew the League 
between the Acheans, and the King of Egypt, 
which, of the many Leagues that are between 
them, he would have renew'd: for he might 
have ſaid, that thoſe which were never broken 
needed not to be renewed, and 1n the renewing 
of thoſe which had been broken, he ought ig 
be preſum'd to mean the laſt (e). 

For an Inſtance of two Laws, that ſeem to 
thwart one another; One enacts, 7 hat a Statue 
be erect᷑ed in the Gy mnaſium in honour of the Per. 
ſon that kills the Tyrant; Another lays, T hat ns 
Woman's Statue be plac d in the Gymnaſium : 
Now a Woman kills the Tyrant (4). In this caſe, 
I ſhould judge in favour of the Woman. For 
the Reaſon of the firf? Law was, that the 
Youth, which is train'd up to Valour in the 
Gymnaſium, ſhould by ſuch fort of Honour be 
ſtir d up to imitate brave Actions: The Reaſon 
of the latter is becauſe the Vertues proper to 
Women are not generall; the Object of Men's 
Imitations. But, in this caſe, ſince a Woman 
has out-done her Sex, ſhe deſerves the rather 
to have her Statue put up in the mnaſium; 
for ſuch Bravery in a Woman would be a 
— Incitement to Emulation in the Men 
(f). 

But ſometimes the ſame Law ſeems to claſh 
with it ſelf, As for Inſtance ; the Law ſays, 
T hat a Woman, who has been debauch d, 
chooſe either to marry the Man who has injur'd 
ber, or to have him put to Death. Here is a Man 
that has debauch'a Two, whereof one chooſes bis 
Death, the other demands him in Marriage. In 
this Caſe, the Reaſon of the Law will decide 
the Buſineſs: For here the Law by permit- 
ting the Woman to chooſe the Death of the 
Man, did not ſuppoſe that many ſuch would 
deſire it; but the Good of the poor Woman 
was herein canſulted, leſt ſhe ſhould for ever 
continue without a Husband ; for the Man, 
after the Heat of his Love was over, might 
calt her off, as not likely to deny others thoſe 
Favours, which ſhe had ſo unlawfully granted 
him: nor would it be eaſy to find one who 
would willingly marry her that had been de- 
Howred by another. And therefore ſhe that 
demanded the Man in Marriage ought to be 
preferr d: For this anſwers belt the Deſign of 
the Law which had the Convenience of the 
Woman, rather than the Death of the Man in 


(1) Apud Quinril Inftit. Orat. I. 6. c. 3. (a) De Invent. I. 2. c. 40. (2) Vid. D. I. 33. t. 5. De Elefione wel 
Optione legata, |. 2. princ. & (. 1. (3) Vid. L. 23. t. 3. De jure dotium, I. 10. ſ. 6. (b) Add. Auth. ad Herren. I. 1. c. 12. 


Quint. Iuſtit. Orat. I. 7.c. 9. 


( c ) Marſelaer Legato, I. 2. c. 39. 


tirarnee deve. 


D. de conſt, Princip. F; Jur. Canon. cap. 3. de reſcriptis, Liv. J. 9. C. 34. * Where Two Laws thwart one anot 
new one abrogares the old. (e) Via. Polyb. excerp. leg. 41. (4) Quint. ſtir. Orat. I. 7. c 


f There is another Example in Cicero de Invent. I. 2. c. 49. 


LY 
Law ſays, * Whoſoever kills the Tyrant let 


him be rewarded as a Conquerour at the Olympick Games, and let him demand what he pleaſes of the Magiſtrate, 
and let the Magiſtrate grant his Requeſt. Another Law runs thus, Upon the Death of the Tyrant, let his Five 
* neareſt Relations be put ro Death. Alexander, who had exerciſed Tyranny over the Phereans in Theſſaly, being kill'd 
by the Tyrant. Same were of Opinion 


its 


* by his Wife hebe, She, for her Reward, demands her Son whom ſhe 


* chat by the Law the Son ought to be put to Death. 


(d) Lib. 1. t. 4. I. 4 
ther the 
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its Eye; and after this Rate one of them, at 
Jeaſt, will be provided with a Husband, whereas 
otherwiſe both will be forced to remain ſingle. 
Belides, when there is as much to be ſaid on the 
one fide as on the other, the more favourable 
Sentence ought to prevail (a). 

But ſometimes the words claſh in ſome parti- 
cular Caſe, as in this Inſtance : There is a 


were very conſiſtent with each other; for he 
was carried away to Zaby/on, but his Eyes were 
firſt pur out. | 

VII. Crotius has afſign'd three common places, 
from whence we may trace out the Deſign, where 
the Words are obſcure or ambiguous, v/z. The 
Subect᷑ matter, the Effes, and the Circum- 


flances. 


Law (1), That a Man, who has behaved himſelf As for the former tis in the Mouth of every Ci- 


honourably in the War, ſhall have whatever he de. 
mands ; here are Two ſuch, who both demand the 
ſame Virgin ; ſince both cannot be ſatisfied, which 
mui? be prefer I anſwer, he that made the 
Demand firit. But if both demanded together 
they muit draw Lots; for tho' the Law gives 
an unlimited Liberty of demanding, yet it 
mult be ſuppoſed to be reſtrain d to thoſe things 
which can conveniently be granted. Another 
Example is propos'd by Phileftratns (b) in the 
Life of Secundus. Fe that raiſes a Sedition, is 
10 be hang d,; he that quells it, to be rewarded : 
the ſame Man both raiſes a Sedition and quella it, 


and demands his Reward, In which Caſe Se- 


— 2 good Reaſon 882 Provided 
ou firſt ſuffer Puniſhment for raiſing the Sediti 
2 ſhall then, if you pleaſe, receive the — 
fer quelling it. In ſuch Caſes as theſe, where 
Words are evidently Obſcure, we are forc'd to 
have recourſe to Conject᷑ures. 

Theſe ConjeFaures are ſometimes built upon 
ſuch good Grounds, as that the genuine Senſe 
forces it ſelf upon us even againſt the receiv'd 
common Signification of the Word. To this 
Purpoſe is that Diſtinction of the Rhetoricians 
between the Letter and the Deu. As for 
Inſtance; The Law makes it Capital for any Fo- 
reigner to preſume to mount the Walls (2) But 
in a Siege a Foreigner mounted the Wall and 
beat down the Enemy that was ready to ſcale it. 
Now the Letter is againſt the Foreigner, the 
Deſign for him; according to which, no doubt, 
Judgment ought to be given ; for the Deſi of 
the Law was to prevent any Foreigner from 
mounting the Walls as a Spy ; which Reaſon in 
the preſent.Caſe ceaſes (c). 

But we mult take notice that ſometimes a 
Repugnancy is ſuppos'd, when indeed there is 
none, vis. when Words are taken in a larger 
Signification than the Speaker defign'd them. 
A notable Inſtance of this we meet with in 
Foſephus (d): where King Zedechias would 
believe neither Jeremiah nor Execbiel, becauſe 
he thought they contradicted one another ; for 
the one aſſerted that he ſhould be carried away 
into abylon the other, that he ſhould never 
ſee Bubylon with his Eyes. The two Prophets 


| Mycerinus King of 


vilian, That Words ought to be underſtood according 
to the Subject matter of them (3); as if a Man 
promiſes to defend you in the Poſſeſſion of the 
Goods you buy of him, his Promiſe is not ſup- 
py to extend to any extrajudicial Violence (e). 

fancy this Rule may be applied to the Vow 
of Jephtba in Judges XI. 31. and to that of 

amemmon in Cicero (f), who having vow'd to 
offer up to Diana the moſt Beautiful Creature 
that ſhould be born that Year, ſacrific d Ipbi- 
genia, who indeed was the moſt beautiful which 
that Year produc'd: But he who talks of Sacri- 
ficing is preſum'd to mean a Subjef? fit to be 
made a Sacrifice of (g). 

So if a Truce be made for Thirty Days, it 


muſt be underſtood of natural Days conſiſting 


of Twenty four Hours: not ot ar7:ficial, or the 
ſpace of the Sun above the Horizon. And 


therefore it was a frivolous Quibble of Cleo-. 


menes, who had made a Truce with the Ages 
for ſo many Days, but the third Night finding 
them {leeping and unprovided by reaſon of the 
Truce, ſet upon them, and flew ſome, and took 
others: and when he was upbraided for his 
Perjury denied that the Nights were com- 
prehended in the Treaty (h). In vain alſo did 
| Ezypt endeavour to convict 
the Oracle of Falſhood ; for the Oracle foretold 
that he ſhould live no more than fix Years : 
but he order'd Candles to be lighted up, and 
revelbd by Night as well as Day, as if by thus 
uſing the Night as Day he could make Twelve 
Years out of Six (i). 

Thus the Word Arms denotes fometimes 
the Weapons of War, ſometimes the Warriors 
themſelves, according as the Subject᷑ matter of 
the Diſcourſe directs. For if it be an Article 
that neither Party ſhall uſe Arms againſt a 
Third, tis plain Souldiers or an Army, is meant 
by it: but if upon the Surrendry of a Garriſon 
it be ſtipulated that they deliver up their Arms, 
not the Souldiers, but the Weapons are ſuppos'd 
by it (k). : ; | 

The Platæenſes having promis d to reſtore the 
Theban Captives, ought to have reſtor d them 
alive, not dead (1). For the Treaty was concern- 
ing living Men and not the Carkaſſes of them (. 


(a) Though moſt of the Declaimers in Seneca, I. 1. contr. 5. ſeem to be of a contrary Opinion. 


( 1 ) See Senecas 31# Controverſy. 


(b) De witis Sophiftarum, I. I. in fin. 


8 fi 1 * Hape lag. 


(2) Peregrinus, ſi murum aſcenderit, capite puniatur, Quintil. 1. 7. c. 6. (c) Add. 1. 39. t. 4. I. 15. P. de Publicanis, &c. 
(d) Archeol. Jud. I. 10. c. 10. (3) Vid. lib. 45. t. 1. I. 10. D. (e) L. 19. t. 2-1. 15. . 4 P. locati, & 1.39. t 2.1. 43. 


DP. damni infecti, &c. L. 4 t. 49. c. I. 17. de a8. empt. & wend. (f) Off 3. c. 25. (g) 44 N ; 
(h) Plat. 1 pag. 223. Such another Trick the Thraci ant uſed againſt the 
(k) Add. Alber. Gent. d. l. C 20. (1) Thucyd. I. 2. init. 


is about the Sul ject- matter. 
Bot ians, Strab l. 9. p. 277. (i) Herodotus, Cuterpe. 


Ada. Everhard. loc. legal. 40. which 


(m) Hector erat tunc cum bello certaret, at idem traftus ab Emonio nou erat Hector eque, Ovid. de Trift. L. 3. El. It. 
v. 27, 28. Sic Pericles cum quibuſdam hoſtium ita Paitus legitur ut ipſs ferrum deponerent ; poſtea eoſdem pact᷑ i violati inſimu- 
lav't, argutat ust cos non depoſuiſſe fibulas ferreas quas in laciniis veſtimentorum gerebant. Lex eft, qui nocte cum ferro depre- 


hojus fuerit, alligctnr 5 cum annulo ferreo inventum magiſtratus alligevit, Quint. Inſt, Orat. I. 7. c. 6 
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It was a wretched Fetch of Zabeo's, who 
having by the League a Title to half of An. 
tiochus's Fleet, cut every Ship in Two, and fo 
depriv'd the King of his whole Navy (a). Thus 
the (b) Campanians (truck up a League with their 
Enemies, and one Article was that they ſhould 
have half their Arms reſtor'd them: but they cut 
each Weapon in Two, and ſodeliver'd them half. 

Xiphilinus (c) tells us of two Souldiers, who 
having got a Hogſhead of Wine amongſt their 
Plunder, and being commanded to divide it, cut 
it in Two with their Swords. Rhadamiſftus ſwore 
to Qſitbridates that he would not either by 
Sword or Poyſon do him any Harm; but pre- 
ſently after, he ſmother'd him in his Bed (d). 

VIII. Secondly, The Hecks and the Con- 
ſequence do very often point out the genuine 
meaning of the Words: For where Words, if 
they be taken literally, are like to bear none, 
or at leaſt, a very abſurd Signification; to avoid 
ſuch an Inconvenience we muſt a little deviate 
from the receiv'd Senſe of them (e) (1). And 
therefore it was abſurd in the Athenians (f), 
having promis'd to relinquiſh the Territories 
of the Bzotians, to deny the Ground that the 
had encamp'd upon to be the Beotians, Wit 
the ſame Cavil did Alexander elude the Con- 
ditions that Darius propos d to him. Darius 
had offer'd him all the Land that lay between 
the Euphrates and the Helleſpont ; to which 
Alexander reply d, He offers very liberally all 
on that ſide the Euphrates, here is it then that 
he ſpeaks to me ? I am already beyond the Eu- 
phrates: And therefore the whole of the Dowry 
he offers is leſs than what I am already (Maſter 
of drive me hence, that I may be aſſur d that 
what you offer is your own (g). As if it was the 
{ame thing to poſſeſs a Place by Force of Arms, 
and to poſſeſs it peaceably, and with the Con- 
ceſſion of the former Maſter. 

Lewis XII. agreed with the Pope s Legat, 
that the Biſhopricks, void by the Death of the 
Biſhops in France, ſhould be at the King's Diſ- 
poſal. But a French Biſhop happening to die 
at Rome , the Pope immediately nominated a 
Succeſſor, and the Aing as ſoon another; which 
occaſioned great Differences. In this Caſe, were 
I judge, I ſhould not ſeruple to pronounce in 
favour of the Aing; for to render an Office va- 
cant, tis no matter in what Place the Incum- 
bent dies: and if ſuch a Cavil had been ad. 
mitted, the King's Right might have been in- 
vaded feveral ways (h). 

At Bolognia it was enacted, that boſocver 


drew Blood in the Streets, ſbould be ſeverel, 
puniſh'd (1). Upon which Law a * 0. 
dited for opening a Vein in the Street, and it 
had like to have gone hard with him, becauſe 
it was added in the Statute, that the Words 
ſhould be taken preciſely, without any Interpyo. 


lation. In Quint7ilian we have this Caſe; 4 


poor Man and a rich Man were Friends The rich 
Man in his Will made another Friend bis Heir, 
but bequeath'd to the poor Man as much as he, in 
his Will, had bequeath'd to bim. The poor Man's 
Will is produc'd; by which it N that he had 
made the rich Man Heir of all; and therefore be 
demands the whole Inheritance, He that was 
the written Heir was for giving only ſo much as 
the poor Man was worth (k). And os Ki this is to 
be ſaid for the written Heir, that if he did not 
obtain the Cauſe, his being made Heir would 
have had no Effect. As for the /nterpretation of 
the Laws of the Land, that of Cicero (1) muſt 
every where take place. All Laws, ſays he, 
ought to be reſerr d to the Benefit of the Common. 
wealth, and ought to be interpreted according to 
the publick Advantage , not according to the 
Letter ; for no one would have the Laws rezard. 
ed for the Sake of the Laws themſelves, but for 
the Sake of the Common-wealth. 

IX. Beſides, Töiraly, It gives great light to 
the Interpretation of obſcure Paſſages to com- 
pare them with others that have ſome Affinity 
with them; as to conſider, what the ſame An. 
thor ſays in another Place, where he handles 
the ſame matter; or to compare them with 
what goes before and follows 1n the Context. 
For in a doubtful Point the Author mult be ſup- 
pos'd to be conſonant to himſelf: And there- 
fore, if in one Place he has expreſt his Mind 
clearly, we ought to preſume that he is {till of 
the ſame Mind in another Place, unleſs it ex- 
preſly appears, that he has chang'd it (m). Thus 
if two Men ſhould bargain for Wheat without 


mentioning the Quantity, it would be an im- 


perfect Bargain (n): But if by their former 
Dealings it appear'd, that ſuch a fort and ſuch 
2 quantity was thought of and deſign d, it is as 
good, as if it had been actually expreſt (o). This 
may be Illuſtrated from Homer (p) in the Duel 
between QNenelaus and Paris. They had agreed 
that the Conqueror ſhould enjoy Helen ; Paris 


being worſted provided for himſelf by flight, 
and Aamemnon proclaim'd HenelausConqueror, 


and that therefore Helen, according to Articles, 
ought to be his. And the Poet makes Jupiter of 
the ſame Opinion, who declares himſelf (q), 


(a) Val. Max. J. 7. c. 3. tho Livy]. 38. c. 38. ſays nothing of the keg of the Ships. (b) Polycen. J. 6. c. 15. 


(c) Epir. Dion. in Caracalla, ad ann. 217. (d) Tac. Aun. XII. 47. 


e) There is an Example of this in the 


League whereby L-wis XII. of France, took the City Bolognia, and its petty Prince Bent voglio, into his Protection; 
* which he afrerwards cavilled at, in a manner very unbecoming a King. Guicciard. Hiſt. 1. 5 p. m. 134, & p. m. 146. 

() Cicero. diet nulam effe Legem que aliquam rem inutilem, aut iniquam fieri velit, De Invent. L. 2. c. 47- 

(f) Thucyd /. 4 c. 98. (g) Q Curtius, . 4-65.11, (h) V. Marſel. Legat. I. 1. c. 38. (i) Everhard bee. legal. 8. 
a' abjarao. (*) Deciam. 332. (1) De Invent, L. 2. c. 38. Which was the chief Reaſon why the Falcidian Law 
and Pegaſcan Decree aſſigned the Heir a Dodrens over and above; for ſo the Heir and Legatee were both provided for. 

( 2) In alt che Editions of the Original, our Author has it dodrentem; 3 parts inſtead of one ia 4, 999719 partem, 


der Mr. Barheyrac's 5th Note upon this Section. 


t. 1. D: verbor, 91g. I. 1 15. princip. 
| ( q | Iliad. a. v. 13. 


whe ' (m) © The meaning of the Author is ro be gathered from his 
other Wrirings, from his Practice, his Sayings, his Deſi 


(o) De verb. oblig. 


his Life. Cic. de Invent. I. 2 c. 40 (n) D. L. 45. 
94. D. esd. Ziegl. ad Grot. 4. /. 7. (p) Iliad. T. & A. 
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Brave Menelaus gains the Fierory. 


Beſides, he that impoſes the Conditions muſt 
be the beſt Interpreter of them ; for he on whom 
they are impoſed, has no Power of adding to 
them. But the Conditions (as Hector expreſt 
them) had no Relation to Slaughter or Death, 
but. to Victory only; for Helen was to be ad- 
judged to him that prov'd the better Man, but 
the Conqueror, and not he that ſlays the other 
1s ſuch; for a brave Man may fall by the Hands 
of a Coward. On the other fide, 1t might be 
argued, that in Decrees, Laws, Leagues, and 
Pacts, a latter Condition takes place of a former; 
and that the laſt Condition, that Agarmemmon 
had added, was rzwaigevn, expreſſing the Death 
of the Conquerd (1), and fo Priamus ſeems to 
have underſtood in ſaying, 


ove and the Gods eternal only know 
Which of the Two is doom'd to Shades below (2). 


Beſides, the former Condition is included in 
the latter, for he that kills conquers, but not 
vice verſa. And therefore the Condition which 
Hector propos d, Agamemmon did not annul, but 
explain d (3): did not change, but added to it 
that which was of the greateſt Moment, that 
the Victory ſhould conſiſt in the Death of the 
Adverſary; for that is undoubtedly Victory, 
whereas the other may bear a Diſpute. As 
therefore where Laws are really r , the 
Judges embrace that which is evidently clear in 
Preference to that which is obſcure : So we look 
upon that Pact ta be better and more valid, which 
1s deciſive of the Controverſy, and liable to no 
Exception (a). 

X. But that which helps us moſt in the Diſ- 
covery of the true meaning of the Law, is, the 
Reaſon of it, or the Caule which moved the 
Legiſlator to enact it. This ought not to be 
confounded with the Mind of the Law; for 
that is nothing but the genuine Meaning of it, 
for the finding out of which, we call in the 
Reaſon of it to our Aſſiſtance. And this is of 
| force when it evidently appears that 
ome one Reaſon was the only Motive that the 
Parties went upon, which 15 no leſs frequent 
in Laws than in Pats. And here that com- 
mon Saying takes place, that 7 be Reaſon ceaſing, 
the Law it ſelf ceaſes: But if ſeveral Reaſons 
concur together, and only one ceaſes, the others 
do not immediately expire, or become leſs able 
to ſupport the Efficacy of the Law. Nay ſome- 
times the general Reaſor: of the Thing ſeems 
to draw one way, and the Abſolute wil of the 
Legiſlator another , and , in ſuch a Caſe, the 
Mill of the Legiſlator muſt be deem'd by the 


— — 


Subjects a Reaſon, which if it be but clearlu 
ſignified, altho not altogether ſo congruous 10 
the Laws of Prudence, yet ſuffices to create an 
Obligation. From theſe premiſes may be rightly 
inferr'd, that a Preſent made in Proſpect of Mar- 
riage (4) may be revoked and demanded back, if 
the Marriage does not ſucceed; eſpecially if it 
ſticks on that fide to whom the Preſent was 
made. Tho' generally in ſuch Preſents as paſs 
among the Living, the Reaſon of them has not 
the force of a Condition (unleſs it be exprefly 
mention'd) ſo as to make the Fact null, where 
that does not appear. And therefore the Olynthi: 
were not un juſt in refuſing to reſtore the Land 
which Amyntas King of «Macedon had given 
them, when, being Cefented by the /iyrians , 
he had loſt all Hopes of defending his King- 
dom (b). 
Yet in ſome Caſes, the Law it ſelf may 
ſuſtain the Place of a Condition (e). And 
therefore Cicero (d) to the interdict which (5), 
amongſt others, had theſe Words in it, From 
whence you or your Family, or your Agent, &c. 
rightly argues: altho' one Servaut be not a Fa- 
mily, yet if that one Servant diſpoſſeſſes me, t is 
plain I ought to be reſtor d from the Reaſon of 
the Edict (6). Nor is there any Difference whe- 
ther my Agent, or any Body elſe in my Name, 
diſpoſſeſſes another: He adds, the Reaſon is the 
{ame in this Caſe, whether your Agent (as the 
Word ſignifies one that manageth all your Con- 
cerns in your Abſence with full Power, as your 
Attorney or Subſtitute ) or your Neighbour, or 
Client, or Freed-man, or any other diſturb me 
upon your Account and Intreaty (ce). 
Another Inſtance of a Caſe which may be 
decided from the Reaſon of the Law (f); The 
Law ts, that thoſe, who in a Storm, forſake the 
Ship, 2 loſe alt ; and the Ship and the Lading 
ſhalt be theirs that flay in it. But in a vey 
diſmal Tempeſt all forſake the Ship, except one 
fick Man who 1s not able to get out and eſcape : the 
Ship by chance comes ſafe ts Port; the ſick ian 


ſeizes it as his - the Owner puts in his Plea againſt 


him. Now the Reaſon of the Law was, that 
thoſe who had expos'd their Lives to fave the 
Ship, ſhould have ſome Encouragement ; but 
this the lick Man can't pretend, who neither 
ſtay'd in the Ship upon that account, neither 
contributed any Thing to the ſaving of it. 

XI. Belides, the fame Word admits of ſome- 
times a more /ooſe, ſometimes a more /?ri7 In- 
terpretation, which may happen upon ſeveral 
accounts. Sometimes the Name of the Genzs is 
peculiarly apply'd to one of the Species; as in 
the Words Adoption (7) and Cognation (8). In the 
Names of Animals, where the Word 1s not of 
the Common Gender, the Maſculme includes the 
Feminine, and vice verſa. Sometimes Art gives 
a Term a larger Signification than common 


(Tt) Homer. II. 3. v. 281. (2) Homer. II. 3. v. 309. (3) 16id. v. 91, 92. () Plut. Symp. J. g. qu. 13. p. 743. A 


( 4 ) See above in B. 4. c. 9. 4. towards the End. 
It. 56. de re voc. donat. (d) Orat. pro A. Cæcina. 19. 


(5) V. Iiſtit. L. 4 t. 15. 


22 


( b ) J. Djod. Sic. J. 15. . 9 (c ) Vid. Ced. L. 8. 
D. L. 43. f. 16. De vi & de vi 


armata L 1. princip. (6) V. Cicer. abi ſupr. c. 19, & 20. (e) Add Lib. 8. f. 3. J. 12,13. & L. 27. de legibss. (f) Which 


15 put by the Aut. ad Herren. I. i. c. 9. (7) 
At ela, 1 . 


7) ½ Inſtit. L. 1. f. 11. (8) . L. 1. 15. Inftit. De legitim agnatorum 


Hh h | Uſe: 


4.26 Of Interpretation. 


Uſe: As Death in the Roman Law is extended 
even to Baniſhment, which in popular Uſe ſig- 
nifies only the Separation of the Soul from 
the Body. Hither may be reterr'd the Am- 
biguity in the Words, Mine, T hine, Tours, &c. 
which Qſartial (a) plays with; 


Carmina Paulus emit, recitat ſua Carmina Paulus 
Nam quod emis, peſſis dicere jure tuum. 


You Verſes buy, your Verſes you recite, 
For what you buy, that juſtly is your Right. 


XII. Moreover, in Promiſes and Pads, as alſo 
in Privileges, ſome things are Favourable, ſome 
Odious, and others of a middle or mixt Nature. 

Thole are Favourable which carry an Equa- 
lity along with them, or which equally oblige 
each Party; and which tend to promote the 
common Advantage, and the greater and the 
more extenſive the Advantage 1s, the better 
Title have they to Favour. Thoſe alſo are 
favourable which make for the Preſervation of 
Societies, and without which ſome Act would 
be to no End or Purpoſe. Beſides, to avoid an 
Inconvemence is more favourable than to gain 
a Convenience (b); and greater Favour is 
allow'd to that which makes for Peace, than 
that which makes for War; and a defenſive War 
is {till more favonrable than an offenſive. 

On the other fide, thoſe are Odtonus, which 
lay the Burthen on one Party only, or on 
one more than the other ; that alſo which 
carries a Puniſhment along with it; or makes 
any Act of no Effect; or changes any Thing in 
former Conſtitutions; and ſuch as tends to the 
Deſtruction of Friendſhip and Society. 

Thoſe that are of a mixt Nature (as ſup- 
poſe former Conſtitutions are changed, yet for 
the Sake of Peace) according to the Greatneſs 
of the Good, or the Change, are ſometimes 
Odious, ſometimes Favourable ; yet, ceteris pa- 
ribus. Favour ought to take place (1). 

XIII. Upon theſe Diſtinctions Grozius builds 
the following Rules. # 

1. In Caſes that are not Odious, Words are 
to be underſtood according to the full Prepriety o 
popular Uſe ; and if in popular Uſe there be ſe- 
veral Significations of the ſame Word, the largeſt 
i5 to be taten. Thus ſometimes the Maſculme 
is to be taken for the Common Gender ; as if 
leave be given to kill any Game in ſuch a For- 
reſt, except Fucks, under that Name Does alſo 
ought to be comprehended (2). In ſuch Caſes 
too an ina ſinite Word is to be taken univerſal. 
ly; as if it be ſtipulated in a Treaty, that the 
Captives. ſhall be return'd on both ſides, it muſt 
be underſtood of all and every one of them. So 
Cicero (c) argues in the aforeſaid Interdict, that 


the Words, From whence a Man has been eje7 ed, 
ought to be extended even to him who is hin- 
dred from coming to his own(d). For this 
Sence 1s not repugnant to the Nature of the 
Words; and in Favour a Man ought to be put 
in Poſleflion of his own; for to diſpoſſeſs is to 
hinder one from continuing in Poſſeſſion (e), 
but a Man continues in Polletlion altho' he 
ſometimes goes out upon neceſſary Occaſions, 
And therefore it is the ſame thing whether a 
Man actually turns me out of my Houſe, or, 
while I am out upon neceſſary Buſineſs, hinders 
me from coming in (f) (3). From the force of 
this Rule it is that, in a doubtful Caſe, if it be a 
Matter of Favour , the Year begun 1s look'd 
upon as compleat, where another's Right is 
not injured by it (g). And againſt this did 
Caligula (h) offend in denying thoſe, whoſe 
Anceſtors had obtain'd the Freedom of Rome 
for themſelves and their Poſterity, a Title to it, 
unleſs they were their Sons, affirming that Po. 
fterity ought not to be underſtood beyond that 
Degree (1). Yer I am afraid Diao made uſe 
of too Fee an Interpretation, who when 
ſhe had purchaſed ſo much Ground, as ſhe could 
cover with an Ox's Hide, cut the Hide into 
thin Pieces and ſo ſeiz'd upon more Ground 


than ſhe had really bragain'd for (k). By the 


ſame Trick did /vorus buy as much Land as he 


could encompaſs with the Hide of a Horſe, 


which he afterwards cut into ſeveral ſmall 
Thongs, and encompaſs d Land enough to build 
a City upon (1). 

2. In a Matter of Favour, if he that ſpeaks 
be learned in the Law, or ſpeaks by the Advice of 
thoſe that are, his Words are to be taken in the 
moſt comprehenſive Signification ; ſo as not only to 
import as much as they do in common Uſe, but 10 
include that Signification alſo which 1s nſed a- 
monglt the Lawyers, or which the Crvil Law has 
impos d upon them. 

3. On the other hand; Fords ſhall be taken 
in a ſtricter Senſe than the Propriety requires, if 
otherwiſe Injuſtice or an Abſurdity would follow. 

4. Altho' it be not abſolutely neceſſary for the 
avoiding Tnjuſtice to take the Wards in a ſtricter 


f Senſe than their Propriety demands, yet if their 


be a manifeſt Advantage in ſuch a Reftriction, ue 
ought to ftep at the narroweſt Limits of their pro- 
per Signification, unleſs Circumſtances perſwade 
otherwiſe. 

5. In an Odious «Matter a figurative Speech 
may be admitted to avoid a Grievance; thus in a 
Donation, or when a Man recedes from his 
Right, Words, altho' deliver'd at large, are 
uſually confin'd to thoſe things only , which 
were ſuppos'd to be then thought of. And 
therefore Cicero (m) argues right, that tho 2 
Man bequeaths to his Wife all the Money he 


—_—_—— 


(a) L. 2. Ep. 20. 14.1.6. Ep. 12, Furs: capillos eſſe, ques emit, ſues Fabulla ; nunquid, Paule, pejerat ? (b) Quint. 
( 1 See Mr. Barbeyrac's iſt Note upon this Section. (2) Sce Mr. 


Inſt. Orar. J. 7. c. 4. P. 539. Ed. Lugd. Bar. 
Barbeyrac $ iſt and ad Notes upon this Section. 
ae vi vi armata. 


Leg. 1. f. 24. 


Polyd. Virg. Hg. Anzl. 1. 5. (m)] In Topicis, c. 3. 


(e] Orat. pro Czcina, &c. 
(JA. z. ſ. 2. D. ht. (f) Add. L. 19. t. 2. l. 29. D. locati, &c. 
C1 ( 5  Buſſier's Hiſt, Franc. 1. 19. p. 39. 
 Tmmunitatis, (K) Juſt. J. 18. c. 5. Virg. En. J. 1. v. 371. & Cerda ad h. J. 


_ 


Add L. 43. t. 16.1. 3. ſ. 8. D. 

4 * (3) + D. * 
h ) Suet. c. 38. 1) Add. L. 1. t. 6. I. 4. D. de jure. 
S bez 60 K Saxonem Gramm. J. 9 © 
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has, yet his Debts are not therefore bequeath'd 
unto her ; for there is a great deal of Difference 
between ready gots and ſuch as is due upon 
Bonds. Thus Aurelian , when he ſet out on 
his Eaſtern Expedition, promis'd the People 
Crowns of two Pound Weight, if he return'd 
Conqueror: And when the People expected 
Crowns of Gold, which Aurelian (1) was neither 
able nor willing to beſtow, he gave them only 
Crowns of Bread (a). Nay though a Man ex- 
preſſes himſelf univerſally, if afterwards a par. 
ticular Enumeration follows, the Law won't 
allow any thing to be made over, but what was 
particularly expreſt. And when one Nation 
has ſtipulated to ſend another Auxiliary Forces, 
it is ſuppos d that they are to be ſent at the Ex- 
pence of him to whom they are promiſed, unleſs 
it was expreſly otherwiſe agreed between them. 
And thus a League made for the Defence of a 
Dominion, when the Lord is in Poſſeſſion of it, 
does not extend to the Recovery of it when he is 
cjected (b). Sometimes the Odium of the Perſon 
jultifies a /#r: and almoſt quibbling Interpreta- 


tion: Thus the Lady that betray'd the Capitol, ſho 
and had bargain'd for her Pains to have what 


the Sabines carried upon their left Arms, mean- 
ing their Bracelets, was buried under their 
Shields ( c ). 

XIV. Grotius applies theſe Rules in a few 
Examples: As thus, It is demanded, if a Re- 
ward be F for him that firſt gets to the 
Goal, and two come in together, whether it be 
due to both or to neither ? Indeed the firſt, in this 
Caſe, may ſignify either him who out-runs all 
the reſt, or him whom none out- runs: And 
therefore if the Reward was only a Wager be- 
tween the Parties, and both come to the Goal 
together, they muſt draw Stakes. And the 
ſame holds, if two Spectators, as is uſual, had 
laid a Wager ou this or that Man's Head. But 
if the Reward was propos'd by a third Perſon to 
incourage their Induſtry, then thoſe who come 
in together ought to divide it, if it be capable 
of Diviſion ; or elſe to enjoy it both together ; 
or, if that cannot be, to draw Lots for it, or to 
run again; for *tis hard that both ſhould be 
deprived of the Reward, becauſe neither was 
worſe than the other : Beſides, the Rewards of 
Vertue ought not to be confined to fo ftrict an 
Interpretation; And therefore it would be ge- 
nerous in the Patron to give the whole Reward 
to each that promos equally (d). But what Au- 
Fe gave the Robber Coracotta, (who having 

eard that ſuch a Sum of Money was laid upon 
his Head, ſurrender'd himſelf,) proceeded ra- 
ther from the Greatneſs of the Emperor's Soul, 
than that it was due from him (e). 


XV. In the Treaty which put an End to the 
ſecond Punicł War, there was a Clauſe, 7 hat the 
Carthaginians ſhould not wage War , either im 
Africa, or ont of Africa, without leave of the 
Roman People (). Onght this to be underſtood 
of an offenſive War only, or of a defenſive allo? 
Certainly only of an offenſive War; for other- 
wiſe that Clauſe would be Odious, as incon- 
ſiſtent with the very Being of the State of Car- 
thage. Beſides, tis hard to retrench One's na- 
tural Liberty, ſo far as not to permit him to de- 
fend himſelf againſt an Injury (g). Nor was it 
the Deſign of the Romans by this Clauſe to ex- 

le the Carthaginians to the Inſults of their 

eighbours, or to render them entirely depen- 
dent upon their Arms for Protection, but only 
ſo to tie them up, as that they ſhould not en 
large their Territories, or increaſe their Strength 
by War. Indeed when the Romans made ſuch 
a League with Antiochus, they inſerted this ex- 
preſs Clauſe (h); That if any Nation, againit 
whom Antiochus by theſe Articles is debarr'd 
from waging War, ſhould ſet upon him firſt, he 
uld then have liberty of Warring againſt them(i). 
XVI. The Romans promis d the Cartbag iniaus, 
that Carthage ſhould be a free City : and a little 
after demanded of them that they would De- 
moliſh it, and build another at a greater Di- 
ſtance from the Sea; pretending that the Spot 
of Ground, upon which the City ſtood, was 
not Carthage (k). Here tho' the Freedom, which 
the Romans promis'd, can't be underſtood of a 
full entire Liberty, that having already ſuffer'd 
no ſmall Diminution; yet, at leaſt, ſo much 
Liberty ought to be underſtood, as that they 
ſhould not be oblig'd, at another's Command, to 
deſtroy their native Country, and betake them- 
ſelves elſewhere. Indeed Liberty, or a Privi- 
lege of being govern'd by one's own Law, is the 
Attribute of a People, not of a City, as it con- 
fiſts of Walls and Houſes (I); yet ſince it was 
{aid that Carthage ſbonld be free (not the Cartha- 


ginians, by which way of ſpeaking the Romans 


might have colour'd over their Cheat) the na- 
tural meaning of the Words intimate, that the 
People ſhould enjoy their Liberty in the City 
Carthage that then was, and alſo that the Build- 
ings themſelves ſhould be ſecure. Polybius (m) 
relates, that the Senate had promis'd, that They 


ſhould have their Liberty, tbeir Laws, all therr 


Lands, the full Poſſeſſion of all their Goods both 


publick and private ; and that the Carihagmians 


preſently ſuſpected why there was no mention 
made of the City. But indeed 'tis evident, that 
the Romans here were guilty of more than 
Punick Perhdiouſneſs. 

XVII. There are other Conjectures founded 


— —— 


V. Plut. Romulo, & Liv. L. I. c. 11. 


( 1 ) See above in B. 3. c. 5. ſ. 10. and Mr. Berbeyrac's iſt Note upon it. (a) Which were called Siligine;, Pani; 
S iligineus White Bread. V. Fl. Vopiſcum in Aurel. c. 35. 
(d) J. Liv. I. 26. c. 48. 


(b) Y. Guicciard. Hi. /. 15. p. m. 433. b. (c) Tarpeis. 


(e] Dio. Caf. J. 3 6. (f) Liv. I. 30. c. 31. 


Polyb. I. 15. c. 18. The like Article we find in the Peace which Haminius gave to King Philip, Liv. l. 33. c. 30. 


(g) Add Livy, I. 42. c. 41. 
has it thus; If any of the Allies of th: Roman People 


vided he takes no City either by the Right of War, or by Treaty. 


(h) Add Livy, I. 42. c. 23. 
ſee «pen Antiochus, let him have Liberty to repel Force by Force : pro- 


(i) Polyb. Exc. Leger. 35. c. 4. Livy, I. 38. c. 38. 


(k) Y. Appian. de Belo Lybico. (I)] As Nice: 


ſays in Thucyd. I. 7. c. 14. Men make up the State, and not Walls and Ships without Men in them. 44d Juſt. I. > 
(m) Exc, Legat. 142 


c. 12. u. 14. 


H h h 2 upon 


Book V. 


a 


don (omething elſe than the Signification of 
:n- Words in which the Thing is expreſt, 
a nich make it neceſſary ſometimes to enlarge, 
ſometimes to reſtrain the Meaning. Yet it 1s 
obſervable, that we have oftner Reaſon to re- 
ftrain than to enlarge it. For the want of any 
one Cauſe is enough to hinder the Effect of a 
Thing, whereas all muſt neceſſarily concur to 
produce it : Thus, in ſuch Acts as create an 
Obligation, the Meaning mult be reſtramed, if 
it appears that any one of the Cauſes be abſent, 
whereas to enlarge it, there mult be a Concur- 
"rence of them all. 

And this Enlargement is not ſo eaſily ad- 
mitted here, as when I juſt now ſaid, that in a 
Matter of Favour, the words may bear another, 
tho' leſs receiv'd Signification than uſual : For 
there ( ſince the only Uſe of words is to ex- 
preſs ones Mind) ſuch a Senſe of the Words, 
not being entirely diſſonant to common Ule, 
might probably have been in the Mind of the 
Speaker, But, the Caſe before us ſuppoſes us 
to make uſe of Conjectures, to prove that the 
Mind of the Speaker is ſuch as his words won t 
admit of, and therefore we ought to be very 
certain of it. 

Nor can a Law extend to a Caſe, which pro- 
ceeds upon a Reaſon only like that which the 
Law 1s founded upon, for the reaſon ought to be 
exactly the ſame. Nay even that is not always 
enough, for ſometimes the bare Will of the 
1. determines it ſelf at Pleaſure, even 
againſt or without Reaſon, and yet is ſufficient 
to produce an Obligation. 

To juſtify then ſuch an Enlargement, we 
ought to be ſure that the Reaſon, under which 
the Caſe in Debate comes, was the only Cauſe 
and Motive that induc'd the Legiſlator to enact 
the Law; and that this Reaſon has been con- 
ſider d by him ſo generally, as that he would 
have apply'd it to the preſent Caſe, had he fore- 
ſeen it, becauſe otherwiſe the Law would have 
been uſeleſs or unjuſt. 

Hither may be referr'd what the Rhe7oricians 
ſay about Reaſoning, when a Thing, for which 
there is no Proviltion made by any particular 
Law (1), is inferr'd, by a Farity of Reaſon, 
from a like Caſe which is provided for; or, 


as (a) Qumetilian has it, I ben a Thing not 


awritien is gather'd from a Thing written which 
he illuſtrates by theſe Examples: To tate a 
Plow in Pawn is not lawful, he takes ihe Plow- 
ſhare : the Exportation of Wool 7s prohibited, he 
exports Sheep. He that ſlays his Father mu3t 
be ſew'd up in a Leathern Bag, he has ſlam his 
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his Houſe 10 Juitice, he drags him out of ' bis 
Tent (b). 

Hither too may be referr'd the Caſe deſended 
by Lucian (c); the Law is, FH boſoever kills rh. 
Tyrant ball be rewarded : A certain Man climbs 
into the Citadel to kill the Tyrant, but miſſing 
him kills his Son, and leaves the Sword in the Boay : 
The Tyrant coming in and finding bis Son ſlain, 


out of Grief falls upon the ſame Sword and die:: 


He that ſlew the Tyrant's Son demands the Re. 
ward, as the Slayer of the Tyrant. Eraſmus (2) 
takes the other fide, yet certainly the Reaſon 
of the Law 1s for having the Reward given, 
not only to him who ſlays the Tyrant with his 
own Hand, but to him alſo who is the imme. 
diate Occafion of it (d). Since there 1s no 
doubt but the Legiſlator would have decreed the 
Reward to him alſo, had ſuch a Thing come 
into his Mind. 

The Law ſays, that whoſoever kills his 
Wife ſhall be put to Death; but a certain Man, 
being willing to get rid of his Wife, and at 
the ſame time to eſcape the Law, kept his Mule 
Three Days without Water, and the Fourth 
Day pretending to ride out for his Diverſion, 
put his Wife upon the Back of the Mule; who 
as ſoon as he came to the River, ran eagerly 
into it, and threw the Woman, who periſh'd in 
the Waters (e). 

Thus the Brethren of Zoſeph vainly thought, 
that they ſhould be guilty of a leſs Crime in 
throwing him into the Pit, where he muſt die 
of Hunger, than if they had actually cut his 


Throat (f). 


It was ſtipulated between two Neighbouring 
Nations, when there was no other ſort of For- 
tifications, that ſuch a Place ſhould not be 
Walled in; which therefore ought not to be 
enclos'd with ſo much as a Pile of Earth, if it 
evidently appear'd, that the Reaſon why Walls 
were prohibited, was to render it incapable of 
holding out againſt Force. 

A Man leaves his Eſtate to Titius after the 


Death of the Child his Wife was then big with: 


He thought his Wife had been with Child, but 
it proves otherwiſe : And therefore Titius has 
a fair Title to the Eſtate ; for tis evident, that 
the reaſon why the Deceas'd did not abſolutely 
make Titius Heir was, becauſe he thought he 
might have a Child ; and therefore had he 
known that no Child would have been born, 
he would have made him ſuch without any 
Condition (g). | 

It would baue been too hard, ſays Lyſias (h), 


for a Laugiver to have crowded into his Law all 


Mother. A Man ought not to be drag d out of the words of the ſame Signification, and ihere- 


(1) Z b. L. 1. t. 3. De legib. I. 12, 13, & 27. (a) Inſt. Orar.1.7.c.8. (b) J. D. I. 9. t. 2. ad Leg. 4quil. I. 7. .. 2. 
(c) In Declam. que inſcribitur Tyrannicida, Tom. 1. p. 693, Cc. Edit. Amſt. (2) In the Anſwer which he has made 


to Lncian's Declamation, Tom. I. p. 914, Oc. 


(d) is there any difference whether you kill him your ſelf, or afra 


the Caxſe of his Death? ibid. (e] As Seneca expreſſes it, Herc. Oeteo, v. 859, 860. Whatſoever kills, is Weapon 


* ſufficienr. 


(f) Joſeph. Archeol. Jud. I. 2. c. 3. Gen. XXXVIII. 21, 22. 


(g) Add. L. 5. t. 2. 1. 28. P. ae inoff. teñ. 


In a Law many Things are excepred, though not expreſt ; the Letter is Narrow, but the Meaning Extenſive ; bur 


"ſome Things are fo plain as to 


no Exceptions, M. Senec. I. 4. contr. 27, What? was this provided for by the 


Letter? by no Means? Upon what therefore do we proceed? the Deſign. Which could it be apprehended with- 
out Speaking, there would be no need of words, bur becauſe it cannot, Words were found out not ro hinder, but to 
declare the Deſign, Cic. pro Cecin. c. 18. Every thing is not expreſt in Writing, but ſome are evidently ſuppo ed 


0 be racitly excepted, Id. de Invent. I. A. E. . Lyſias, Orar, o. c 2,:contr. Theomneſt. (h) Or. t. 1 conty, 7 


wy 
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in Exod. XXI. 33. is rightly extended to every 
tame Animal , and the Word Pz to every 
Ditch (a) 

XVIII. Beſides, It is of great Uſe to en- 
lange the Meaning ſo as to leave no room for 
any ſort of Cavils, and ſo to prevent the Quirks, 
that crafty deſigning Men have found out to 
to evade the Law (b). Of theſe Cheats the 
Roman Lawyers make four ſorts, One by a Com- 

mutation 'of Things (c), Another by a Com- 
mutation of Perſons (d); a Third by Commu- 
tation of the Contract (e); the Laſt in the way 
of Contracting (f). 

Licinius Stolo (g) having made a Law that 
no one ſhould poſſeſs above 500 Acres, he him- 
ſelf, nevertheleſs, purchaſed a Thouſand, and 
to palliate his Crime, made over half to his Son: 
For which Reaſon he was accus'd by Popilius 
Lena, and was the firſt that fell by his own 
Law : teaching us that no Man ought to pre- 
{cribe to others but what himſelf is willing to 
perform. r the Vocomian Law, no Man can 
bequeath above half his Goods to a Woman ; and 
therefore when a certain eMan had made Two 
Women joint Heirs, his Relations impleaded the 
Will (h). 

The Rhodians had a Right to Tribute from 
the Ifle of Pharos, but when the Receivers 
came to demand it, the Queen of the place de- 
tain'd them under ſome Pretence of Ceremony, 
"till ſhe had caſt Moles into the Sea and join d 
Pharos to the Continent; and then ſhe drove 
them away, as having Commiſhon to levy 
Taxes upon Iſlands, but not upon the Conti- 
nent (1). 

The Athenians, when a certain Harlot, by 
name Leæna, i. e. Zioneſs, had ſlain the Tyrant; 
for fear of prophaning the Temple with the 
Statue of a Harlot, they erected the Effigies of 
the Animal whoſe name ſhe bare (k). 

The Rhoadans becauſe it was unlawful to pull 
down a Trophy, did therefore hide the Trophy, 
that Artemiſia had erected to their Diſgrace, by 
building a Houſe over it (I). 


When the Hartant demanded to have the A. 
zhenians Decree, which hindred the Megarenſes 
from trading with them, aboliſh'd : and Peri. 
cles objected that the Law forbad any Decree of 
the People to be pull'd down; one of the Com- 
miſſioners reply d, Me do not deſire you to pull it 


down but to turn it out of Sight, and that none 
of your Laws forbid (m). 


The King of Portugal, for certain Reaſons, 


forbid the Clergy the Uſe of Mules, but they 
pleaded their Privileges; upon which the King 
commanded all the Smiths, upon pain of Death, 
not to ſhoe any Mule; and fo the Clergy quitted 
them of their own accord (n). 

Tiberius, becauſe it was eſteem'd unlawful to 
ſtrangle Virgins, order'd them firſt to be defil'd 
by the Executioner, and then to be ſtrangled (0). 
The Corintbians were forbidden by the Law to 
give away their Ships, and therefore they fold 
them to the Athenians for Five Drachms a 
Piece (p). 

By a Decree of the Senate, no Slave could be 
Evidence againſt his Maſter, and therefore 71. 
berius, a crafty Evader of the Law, gave each 
of the Slaves their Liberty, that he might make 
uſe of them againſt Libo, without breaking the 
Decree of the Senate (q). 

Tiridates refus d to lay aſide his Sword at 
Nero's Command, but put a Lock upon his 
Scabbard (r). 

Robert Carncroſſe a wealthy Scotchman, bought 
his Preferment of the King, who then wanted 
Money ; and yet by a Trick cluded the Law 
againſt Simony ; for he laid a great Wager with 
the King, that his Majeſty would not give him 
ſuch a Preferment (). 

In the Reign of Philip II. of France, the 
Biſhop of Beazzvazs appear d in the Field againſt 
Otho IV. but to — 8 Blood, he fought 
with a Club, not a Sword: But did ſuch a 


Quibble excuſe the Prelate, or rather aggravate 
his Guilt (7). 


XIX. But ſometimes the Meaning of the 


Words are to be reſtrained, and altho General 
Terms be made uſe of, yet they ought to be 
taken with ſome Exception or Limitation (1); 


(a) It was impoſſible for thoſe that make Laws, to provide particularly againſt all forts of Crimes: For, after all 
their Care, Knavery would find out Evaſions ; and the Law would be ſo voluminous and confuſed, that inſtead of 
© Uncertainty we ſhould lie in entire Ignorance. They therefore took care to have general Heads, and to have regard 


to Equity. And therefore we frequently find * , Which are not expteſt in the Letter of 
- 3 


under the Force of it, Quint. Decl. 331. Add. Lib. 
I. 30. D. de leg. ubi ſupr. & 


t. 6. I. 33. . 1. P. 44 L. Jul. de adult. 


the Law, but yet come 


i. (b) As alſo to anſwer any Cavils whatſoever, V. 1. 29. 
D. L. 10. t. 4. I. 19. ad exhibend. & Lib. 35. t. 1. I. 76. D. 46 condit. & demonſtrat. & |. 48. 


(c) Lib. 14. t 6. L. 3. f 3. & 1. 7. ſ. 3. D. de SCro Macedon. 
(d) Lib. 24. t. 1. I. 5. D. de denat. inter vir. & ux. Add. Liv. I. 35. c. 7. 


(e) L. 5. ſ. 5. D. cod. (f) L. 8. ſ. 14. 


D. ad SCtum Vellei. (g) Val. Max. I. 8. c. 6. ſ. 3. Idem refert Plin. L. 18. c. 3. (h) int. Decl. 264. Frandes circa 


eludendam legem Papiam Poppæam memera: Suet. Auguſt. c. 34. & Tib. c. 35. in fn. & Tac. 4zn. XV. 19. The Trick 
that the Romans uſed to let fall the private Sacrifices, which otherwiſe would paſs over to the Heir, as an Incum- 


drance, with the Eſtate, Salmaſius gi 
(1) Amm. Marcellinus, I. 22, C. 16. 
(m) Plat. Pericle, 


ves an Account of ad Plauti Bacchi, A#. 4. Sc. 9. voce coemptionalem ſencm. 
(k) LaQtan. de falſa rel. c. 20. (1) Vitruv. de Architect. I. 2 C. 8. 


n) * Sulpitius who had been againſt the Law to reſtore the B4niſd'd Citizens, having after- 
_ wards changed his Mind was for it, but would not own that it was the ſame Law he was before againſt ; for he 


as not for the Return of the Baniſh'd, but of Thoſe who were forced from their Country: As if the Controverſy had 
been what Name they ought to have been called by, or as if all, who were forbidden the Uſe of Fire and Water, 


did not come under the 
Suet, Tiberio, c. 61. (p) Herod. Erate, p. 230. Ed. H. St 
(q) Tacitus Ann. II. cap. 30. T 
Cavil againſt Theramenes. Xen. Gr. rer. J. 2 
fores, which was branded by the Laws, 


ion of Baniſh'd, Auer a1 Herenn. I. 2. c. 28. (o) Vid. Tac. Ann. V. c. 9. & 


eph. Add. L. 44. t. 7. I. 54. D. de obligat. & ation. 
Dio aſcribes the Trick to Auguſtus, lib. 55. Critias uſed a more impudent 


. 275- Edit. H. Steph. It was a poor Trick to avoid the Name of Alea- 


6 to call themſelves Tefſersrii ; between which there is much the ſame Diffe- 
rence as between a Thief and a Robber ; 


_ as Amm. Marcell. ſays, J. 28. c. 9. (r) Xiphilin. Epit. Dion. (s) Buchan. 
rer. S:ot, I. 14. (t) Buſfer's Hiſt, Franc. 1.8; (1) Cicer, de Inventione, I 2. c. 47. 


either, 


=> 
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ejther, 1, Becauſe of ſome Original Defect in 
the Will of the Speaker; or, 24/y, Becauſe of 
ſome Accident which happens inconſiſtent with 
his Deſign. 

t. An Original Defe& is in the Will; Fuſt, 
Mben an Abſurdity proceeds from it: For no 
Man in his Wits can be ſuppoſed to Will Ab- 
ſurdities: And I am miſtaken, if upon this 
Principle, that noted Diſpute between Pro- 
?agoras and Euathles (a) may not be decided; 
ior altho' they agreed in general Terms, that 
the Maſter ſhould have no Right to his Reward 
till the Scholar had gain'd a Cauſe : Yet when 
the Maſter had ſued for his Reward, and the 
ſudges had given Sentence in favour of him, 
the Scholar ought, by no means, to have de- 
Fended himſelf by that Exception: For, when 
they enter'd into Contract, that was not thought 
of: And it is abſurd for any one to make ſuch 
a PaQ as ſhould cut him off from any Poſſibility 
ot obtaining what might be Due to him by it. 
_—— a Kin to this 1s that which they tell 
of Ariides, who had promis'd a Penny to him 
that ſhould tell him the Truth; To whom, 
ſays a Sophiſt, Jeu wilt not give me the Penny. 
What muſt Ariſtiaes do in this Caſe? If he 
gives it, he gives it to one that did not tell the 
Truth; but if he does not give it, he refuſes 
it to one that did. In ſuch Caſes as theſe, that 
Rule of the Ciuilians ought to be apply'd; that 
{n a general Diſcourſe the Perſon of the Speaker 
19 always excepted. And therefore Epimenides, 
the Cretan, cannot be prov'd a Liar from his 
own Saying, keins «es 4:0, be Cretans are 
always Liars (1) : Nor can I approve of that of 
Lucretius (b). 


Demgue, ul ſciri ſi quis putat, id quoq; neſcit 
An ſciri poſſut, cum ſe al ſeire faterur. 


He that ſays NN can be known, o rethrows 
His own Opinion, for he nothing knows, 
So knows not that, Mr. Creech. 


For he that ſays nothing can be known, profeſles 
himſelf to know this one Thing , That nothmg 
can be known (c). In the Schools we have 
this Example of an Inconſiſtency (d), A Mar 
dream d that there was no Credit to be given ts 
Dreams. Now whatever Genius had infus d 
this Dream into him deſign'd ſo much Credit 
ſhould be given to this, as that none ſhould be 
given to any other (e). 

Beſides, Secondly, The Will is thought to be 
Originally defective, Men the Reaſon ceaſes, 
which alone Fully and Efficactouſly moved the 
Will; tor if the Reaſon of the Law be added, 
or if we be ſufficiently ſatisfy'd of it, the thing 
is no longer confider'd Simply, but as it comes 
under the Reaſon. An Example of this we 


have in the Law (f) that forbids Patrons to lay 
an Oath upon their Bond-men not to marry, or 
to breed up Children; where 1t 1s added, that 
Altho' in the Law no Perſon is excepted, yet it 
1s to be underſtood of thoſe only who are capable of 
having Children ; and therefore if a Man ſhould 
lay ſuch an Obligation upon an Eunuch, he would 
not come under the Penalty of the Law. For the 
Reaſon of the Law was, leſt the Patron, out of 
Covetouſneſs (2), ſhould put a Stop to Propa- 
gation ; which Reaſon, in the caſe of an Eunuch, 
ceaſes. 

But, Zhirdly, The Will is originally De. 
fective, If there be a Defecł in the Matter : 
for the Matter which he is about, is always 
ſuppos'd to be in the Mind of the Speaker, al- 
though his words feem to be of a larger Extent. 
Thus, if an Eſtate be given to a Man and his 
Heirs Male, his Grandſons by his Daughter 
are not ſuppoſed to be meant by it; for the 
Nature of ſuch a Settlement interpoles, which 
plainly excludes Women, and the Deſcendants 
of them. 

XX. Let as to the ſecond Head Grotzns re- 
marks (3), That under the Reaſon may be com- 


prehended ſome things which do not actually eat, 


but are con/ider'd in a Moral Poffubility only ; and 
when this happens no Reſtrict ion muſt be admitted. 
The Meaning is, that a Covenant where the 
Parties had a certain Reaſon in view, as ſup- 
poſe the avoiding Danger, or an Inconvenience, 
does not only hold good in thoſe Cafes where 
ſuch Inconveniencies would have follow'd, but 
in thoſe alſo where they may probably be ſuſ- 
pected : for Inſtance, ſhould two Nations enter 
into a Treaty that no Army or Fleet ſhould 
paſs within ſuch Limits, altho' the Reaſon of 
this Article be that one ſhould not actually do 
the other any Harm, yet it won't be lawful to 
ſend an Army or a Fleet thither, although there 
be no Deſign of Injuring the other. And thus, 
if the Law forbids that any ſhould walk the 
Streets with Torches; tho' the Reaſon of the 
Law be to prevent any Miſchief from them, 
et it would be no Excuſe for a Man to ſay that 
he would uſe them ſo carefully as to do no Harm 
with them. | 
'Tis alſo a Queſtion whether Promiſes carry 
this Tacit Condition along with them, T7 at 
things continue in the ſame Poſture as they are? 
Which in general is denied; for ſince this Con- 
dition is Odioas, as being apt to render the Act 
null, it ought not eaſily to be preſum'd, if it 
be not actually added; unleſs it appears plainly 
that the preſent Poſture of Affairs was included 
in that one only Reaſon which we have been 
talking of. For thus, we frequently read in 
Hiſtory, that Ambaſſadors have return d Home 
without opening their Commiſſion, upon ſuch 
Revolutions, amongſt thoſe to whom they were 


(a) Apud Gellium, J. 5. c. 10. Diog. Laert. 1. g. Apul. Florid, I. 3. Sext. Emp. adverſus Math. I. 2. (1) See Tiras I 12. 


(b) L. 4 v. 471, 472. 


and fo deſtroys his own Aſſertion, Apul. Apol. p. 529. Edit. in Uſum Delph. 
k xample propos'd by Gelizs, 1. g. e. 16, this Reſtriction ought to 
f) Lib 37. t 14. L 6.C. 2. D. de ie parronat, 


tre Reward 


(3) ON 16 C. 24 


c © He aQs abſurdly who ſays he is filenc ; for by ſaying he is ſilent, he is not ſilent ; 


d) La#.1.3.c.6. (e) So ia the 
made, That the Law may not deprive Brave Men « 
(2) Yid. Inftit, 1. 3. t. 8. De Sweceſime Lil ertorum. 


1 {cnt 
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ſent, as may be preſum'd to make void the whole 
Reaſon of their Embally (a). 

XXI. 2. That an Accident is Inconſiſtent 
with the Deſign of the Perſon, may be made to 
appear; either Ft, From Natural Reaſon ; or 
Secondly, From ſome Sign of the Will. 

In order to make this Diſcovery from Na- 
tural Reaſon, Ariftotle (b) thinks that the 
Underſlanding ought to be endued with a true 
ſenſe of Equity, and the Will with an hearty In. 
clination to judge according to Equity (e). And 
he rightly defines (d) (1) Zquzzy to be a Cor- 
recrion of the Law, where it is deficient, by reaſon 
of its being too untver ſal; or, in other words, 
2 Dextrons Interpretation of the Law, ſhewmeg 
that ſuch a particular Caſe ought not to be brought 
under it, becauſe an Abſurdity would follow - 
Which may all be apply'd to Ys and Pact, 
mutatis mutandis, And here Grotins (e] well 
obſerves, that Zguity has no Place in the Law 
of Nature, fance that Law does not ſpeak more 
univerſally than the Nature of things requires. 
But yet that the Law of Nature, not as it is in 
it ſelf, but as it is generally expreſt by Men, 
may want the Aſſiſtance of an table Inter- 


pretation: for Inſtance, when that Law ſays, 


that Every Man ought to have his own; we mult 
in Equity qualify it with this Condition, that 
He be in his Senſes, and that no ſuperior Right 
zuterpoſes. For ſince, in Laws eſpecially, all 
Caſes cannot be foreſeen, or by reaſon of their 
infinite Variety expreſt (f) (2); it is there- 
fore neceſſary for them, whoſe Duty it is to 
apply particular Caſes to the general Decrees 
of the Law, to have a Liberty of excepting 
ſuch as are ſo peculiarly circumſtantiated, that 
the Legiſlator himſelf would have excepted 
them, had he been preſent, or had he foreſeen 
ſuch Caſes (g). | 

There is an Example in Cicero (h); it was 
a Law among the Rhbodians, that if any Ship 
of Strength ſhould be found in the Haven, it 
ſhould be confiſcated. A great Storm, notwith- 
ſtanding all the Seamen could do, drives a cer- 
tain Ship into the Ei, Haven; the Queſtor 
ſeizes upon it, and the Owner pleads from the 
Reaſon of the Thing that it ought not to be 
confiſcated. Again, | 

The Law forbids the Gates to be o at 
Night, in time of War; Nevertheleſs a Man 
opens them and receives in ſome Allies, who, 
if they had been kept out, would have been cut 
in Pieces by the Enemy, which was encamp'd 
hard by (i). : 

However this Liberty mult not be J 
too far, leſt any one ſhould raſhly make himſelf 
Judge of the Legiſlatas's Deſign; for ſometimes 


he Wills and Commands that the very Letter of 


the Law ſhould be put in Execution (k). And 
therefore we ought to have Reaſon very evi- 


dently of our ſide, when we act Counter to it; 
as we certainly have, when we find that the 
preciſe adhering to the Letter is unlawful ; z. ec. 


repugnant to the Law of God, or Nature: For 


to ſuch no Man can be oblig'd; indeed no Man 
in his Senſes can be preſum'd willing to oblige 
another to it (1). 

Somtimes Z#qauity is taken in another Senſe, 
as when any Cauſe is ſaid to have the Benefit ot 
Equity, or the Rigour of the Law 1s allow'd 
to be ſoftned in favour of the Criminal; for 
even private Men are ſaid to have Recourſe to 
Ezuity, when they don't ſo rigidly inſiſt upon 
their Right againſt their Adverſaries, but remit 
ſomething of it. 

Laſtly, Cauſes are ſometimes ſaid to be left 
to Equity, when the Civil Law takes no Cog- 
nizance of them, or when the Nicety of the 
Law is not regarded, but the thing is left to the 
Arbitrage of honeſt Men. 

XXII. Moreover a general Law ought to be 
reſtrain d; if, although it be not abſolutely un- 
lawful to ſtick to the Letter, yet ypon weighing 
the Thing in Candour and Prudence, it appears 
to be too grievous and burthenſome, either in 
reſpect of the Condition of human Nature ab- 
ſolutely Conſider' d, or in regard of the Perſon 
and Thing in Debate compgr'd with the End 
of it. For ſome Things ſeem intolerable to 
Mankind in general, others to ſome certain 
Perſons : ſome Buſineſs is ſuch, as to take much 
Pains about it, would be Folly. And an Ex- 
ception againſt thoſe is ſtill the more reaſonable, 
if the Law be not only poſitive, and the matter 
of it ſuch, as makes 1t probable, that the Le- 
gillator would not, at the great Inconvenience 
of the Party, demand the Obſervance of it ; 
but alſo if the Neglect of it does not tend to the 
Diſhonour and Contempt of the Authority tha: 
enacted it (m). 

And therefore, without doubt, tis a fooliſh 
piece of Superſtition in the Alyſines, fo to 
weaken themſelves by faſting in Lent, as, for 
want of Strength and Courage, not to be able 
to reſiſt the Inroads of their Enemies; inſo- 
much that their Country has ſometimes been 
over. run at that time without Reſiſtance (n). 

Thus a Man that lends a Thing for a certain 
Time may demand it back before the Time ex- 
pired, if in the mean-while he happens to be 
in great want of it himſelf ; for by the Nature 
of ſuch a beneficial AF no Man can be preſum'd 
willing to oblige himſelf to his great Incon- 
venience. 

So if a Prince has promis d to aſſiſt his Ally 


with Forces, he may be lawfully excuſed, as 


long as he 1s in danger at Home, and wants 
thoſe Forces for his own Defence: For ſince 
every Prince is, in the firſt place, oblig'd to 
protect his own People, all the Promiſes, which 


"a Vid. Tac. Hiſt. L. 2. ab init. Where Nita: upon Galba's Death returns back. (b) Nicow.l.5.c. 10. (c) D. 


L. 47. t. 2. de furtis Leg. 61. . 5. 


(d) Nicom. L. 5. c. 14. Aud. Id. Magn. Moral. I. 2. c. 1,2. (1) See Grotius's 


Treatiſe 4 KEquitate. (e) 4d Campanella Pol. (f) Xen. Hipparch. * To commit to Writing every thing that ought 
to be done, is as difficult as ro know all future things. (2) See above, Se#. 17. towards the End. (g) J. L. I. f. 3. 
Leg. 3, 4, 5, 6, 10, 11, 12, 13. D. de leg. (h) De Invent. I. 2. c. 42. (i) Ibid. c. 32. (k) According to Leg. 12. l 
D. L. 40. t. 9. qui & quibus manumiſſ,, which is very hard, but ſo it is written. Add. lex. Wiſigoth. J. 2. f. 3. c. 12. 
(1) Gror, ad Heft. c.q, 16. Circumſtances are ſuch as render the obſerving of the Law a Breach againſt the chief Laws 


of Nature. Add. V.Max.!.3. c.7 . 1. .. n.6. m d, Grot ad Mat 6.12. v.3. (n) Fr. Alvaro. 


c. Athiep. c. 13. 
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he makes to Foreigners, are underſtood to ex- 
tend no farther than the Safety of his own 
Kingdom admits. 

And thus a Grant of Immunity from Taxes 
and Tribute ought to be underſtood of ordinary 
annual Taxes only, not of thoſe extraordinary 
Subſidies, which the urgent Neceſſity of Affairs 
may require, and which the Publick can't ſub- 
fiſt without. From hence it appears, that Ci. 
cero (a) is too free in ſaying, that ſuch Promiſes 
are not to be kept, as are uſeleſs to the Perſons to 
whom they are made; nor if they be leſs beneficial 
ro him, than prejudicial to the Mater. For 
whether a Thing be uſeful or not to the Perſon 
to whom it is promiſed, it is not always for 
the Perſon promiſing to judge; unleſs he has 
Authority over him, or has him plac'd under 
his Care. Nor is any Prejudice or Burthen 
redounding to the Perſon promiſing, ſufficient 
to releaſe him from his Promiſe ( for the Per- 
formance of every free Promiſe has ſome Bur- 
then going along with it,) but ſuch and fo 
much as, according to the Nature of the Act, 
ought in reaſon to be preſum'd, excepted, As 
in the Example brought by Cicero (b), If you 
had promiſed to appear immediately as Advocate 
for another, and in the mean-time your Son falls 
dangerouſly ill, it would not be a Breach of Duty 
not to perform what you have promis d (c). 

XXIII. But, Secondly, There are alſo ſome 
Signs of the Will from whence 1t may be cer- 
tainly collected, that a Caſe ought to be excepted 
from the general Expreſſions of the Law ; as 
when the Words of the Legiſlator in another 
place, though not directly oppoſite to the Law 
now ſuppoſed to be before us (for that would be 
a Contradiction] yet by ſome peculiar Incident 
and unexpected Event of Things, happen to 
oppoſe it in the preſent Caſe : or, which a- 
mounts to the ſame Thing, when there are two 
different Laws, which don't interfere, and which 


- ealily may and ought to be obſerved at different 


times, but can't both of them be ſatisfied, when 
by ſome Chance they call for our Obedience at 
the ſame Inſtant (d): In this Caſe, we mult 
obſerve ſome Certain Rules to know which 
Law or Pact ought to give Place to the other, 
where both cannot be fulfilled. Crotius lays 
down theſe, 

t. That which is only IN gives Place 10 
that which is commanded (e). For a Pe rmiſſion 
includes a Liberty, but a Command carries along 
with it a Neceſſity of Acting. 

2. That which ought to be done at this preſent 
time, is preferable to that which may be done at 
any other time : Or when, at the ſame time, I 
lie under two Obligations, whereof one can't 
be ſatisfied but at this Inſtant, the other at any 
time hereafter; the former ſhall be perform'd, 


the latter put off to ſome other Opportunity, 
From whence 1t follows, that no Man can he 
enjoyn'd two Things which cannot both be per. 
form'd together, and which neither of them 
admit of Delay. From hence we may give an 
Anſwer to the Enquiry of Plutarch (f) why it 
was not lawful for the Flammes Dales to bear 
any other Magiſtracy ? For ſince the Duties of 
the Prieſts were certain and ſettled, and the 
Duties of other Magiſtrates uncertain and nor 
{ettled, the fame Man . both Prieſt and Ma- 
2 would not have been able to provide 
or Buſineſs of fo different a Nature, if they 
happened to interfere in the ſame nick of time: 
So that one mult neceſſarily have been neglected 
for the Performance of the other. It ſeems that 
thoſe Prieſts had not found out the Secret of 
making an Honour and a Gain of the Prieſt- 
hood, and yet of throwing the Duty and Bur- 
then of it upon their Curates. 

2. An Affirmative Precept givet way to a Ne- 


gatrve (g); or when an affirmatzve Precept can't 


be ſatisfied but at the Expence of a negative one, 
then the Performance of the affirmative ſhall 
be defer'd or put off, till it ceaſes to claſh with 
that other which is negative, The reaſon of 
this is taken from the Nature of the affirmative 
and negative Precepts : For the Obligation of 
theſe is perpetual, uniform and equally binding: 
whereas Zhoſe preſuppole an Opportunity of 
being put in Execution ; which 1s preſum'd not 
to offer it ſelf, it it can't be done without the 
Violation of ſome Law: And there fore things, 


in ſuch a Poſture of Affairs, are eſteem'd mo- 


rally impoſſible. Hence it is that no Man can 
1njure another, or break his Word, to promote 
the Advantage of a Friend, or to get where- 
withal to be grateful, or generous: For tis a 
{trange ſort of Piety to ſteal Leather, and then 
give the Shoes in Alms to the Poor. Mabomet 
in the Alcaron forbids any one to give Alms of 
Ill-gotten Goods. However, I can't ſay, that 
Schach Abas King of Perſia was in the right in 
diſpoſing of no Money ſo freely to charitable 
Ules, as that which he had raiſed from the 
Stews ; for this, ſaid he, was paid willingly, 
whereas the other T axes were extorted with Sighs 
and Groans from the Subjef : Yet, methinks, it 
was not ſo decent to pitch upon Money rais'd 
after that manner for fach Uſes (h). To this 
Head, in ſome reſpect, belongs what Leo of 
Modena (1) tells us of the Hebrews, that what- 
ſoever was forbidden the Men, was alſo for- 
bidden the Women; but as for the affirmative 
Precepts , the Rabbres declar'd, that none of 
thoſe which were confined to a certain time, 
oblig'd the Women, by reaſon of the Weiknets 
of their Sex, and their living under the Go- 


_ ernment of their Husbands. 


(a) Off. . (b) 4. J. (c) Add. Sen. de Benef. I. 4. c. 35. (d) Char. de la Sagefſe, I. 1. c. 37. n. 5 


(e) A Command is of greater Force than a Permiſſion; 


for that which is commanded, is neceſſary ; that which 1s 


* permitted, voluntary. Auth. ad Heren. L.2. c.10. & Idem de Invent, 1.2. c.49 The Law which forbids is more powerful 


than that which permits. This is reſerved in the Power of the Magiſtrate : and one who for 


bids can do more than 


* all who allow: For that which permits leaves us to our prongs { whereas that which forbids binds us under a Pe- 
' nalty (f) Queſt. Rom. in fin. p. 291. C. (g) Thar Law which forbids , ſeems by ſome ſort of Exception, ro 


correct that which commands, Cic. de Invent. I. 2. d. I. (h) Olearius, Itin. Perſ. I. 5. c. 31. 
"is of greater Authority than that which commands; for every Law that forbids is t 
* -orrets that which permits or commands, Mar, Victorin. in exp. in 2. Arr Cic. 


The Law which forbids 
herefore ſtronger, becauſe it 
(i) De Rir. Hebt. 5 . . 
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4. In Covenants and Laws, which are im other 
* e equal, that which is particular and appli. 
cable to the preſent Caſe takes place of that which 
general. For Generals mult be reduc'd to Par- 
tuculars before they can be apply'd (a). As 
for what Grozzus ſubjoins, That a Prohibition, 
which has a Penalty annex d, ought to take place 
of that which has none ; and that which has a 
greater, of that which bas a leſs (1), is not fo 
clear. For a Prohibition, that has no Penalty, 
either fix'd or arhitrary, annex'd to it, is of 
no Force at all. And that Rule of #10 Evzls to 
chaſe the lea, can't properly be apply'd to 
Moral Evils or Sins: For when it happens 
that one of two Prohibitions mult needs be vio- 
lated, then that whoſe Violation is of leaſt 
Conceru is ſuppos'd to be permitted; for Ex- 
ample, one Law 1s, That no Man ſhall appear 
abroad in Arms on a Holy day another That 
no Man ſhall {ay at Flome upon hearing the Signal 
of a Tumult. In this Caſe the latter is to be 
look d upon as an Exception to the former : 


as if the Law had been, that no Man ſhould 


appear abroad in Arms on a Holy-day, unleſs 
he be commanded by the Magiſtrate in Caſe of 
a Tumult. 

3. When two Duties h to interfere at the 
[ame Point of time, that which is the more honeſt 
and profitable is 1o be prefer'd (2). For the 
other Obligation is only upon Condition, that 
it can conliſt with an Obligation of greater 
Moment. 

6. When two Covenants, One upon Oath, the 
Other not, can't be performed both together, 
the former ought to take place of the latter : 
une the latter was added as an Exception and 
Limitation to the other; for an Oath added to 
a Covenant excludes all ſuch Reſtrictions and 
tacit Exceptions, as are not neceſſary from the 
Nature of the thing, and which, if there be no 
Oath, may be more eafily admitted (b). 

7. An Obligation imper fecriy _—_ 3) rue, 
place to one that is perfectiy mutual, and binding 
on both ſides : Thus what I owe upon Contract 
ought to he paid before what is due from me 
upon free Promiſe, or upon Gratitude, or any 
ſuch reſpect, if both can't he perform d together. 
And therefore Pöocion, when he was ask d a 
Largefs for a certain Sacrifice, reply'd : As& 
the rich, for I ſhould be aſham'd to grue to you, 
and not to pay this Man (pointing to Callides the 
Ulſurer) what 7 owe him (c). 

3 The Law of Generoſity giu?s place to the 
Law of Gratitude, ceteris ins - altho' each 
implies an imperfect Obligation. For the Debt 
of Gratitude has more Favour to plead in its 
Behalf than that of Generoſity; for that re- 
quires that we ſhould give becauſe we have 
recelyd; whereas Zhzs is built upon no ſuch 
Foundation. And therefore, in this Caſe, be. 


0 » 


ſon and us, the more 


cauſe the Neceſſity of Gratitude interferes, the 
ObjeR of Generolity is ſuppos'd to be wanting, 
And this holds fo far, that even Generoſity to- 
wards our own Relations, unleſs it be due upon 
ſome cloſer Obligation, gives place to the Duty 
of Gratitude. 

9. Where the Laws were made by ſubordinate 
Powers ; that of the Inſeriour, yields to that of 
the Superiour, if both can't be obey'd. Thus we 


ought to obey God rather than Maa (d). And 


the Command of a King carries more weight 
with it, than that of the Maſter of a Family. 

Io. The more noble, uſeful, or neceſſary the 
Matter of one Law ts, than that of another, the 
greater Weight ought the Law to have with as. 

It. The cloſer Tie there is between any Per- 
onght Obligations due 1 
him, outweigh thoſe due to others, cæteris pari- 
bus (e) (4) ; 

Cicero (f) has a Paſſage very pertinent to the 
Matter in hand: Contrary Laws, ſays he, admit 
of a Diſpute when two or more ſeem 10 claſh. As 
thus ; one Law ſays, That whoſoever kills the 
Tyrant, ſhall be rewarded as a Conqueror at 
the Ol/ympick Games, and may demand what he 
* of the Magiſtrate, and the Magiſtrate 

Il grant his Requeſt. Another Law enatFs, 
That upon the Death of the Tyrant his five 
neareſt Relations ſhall be put to Death. Ale- 
xander, who had exercis'd Tyranny over the 
Phereans, was {lain in the Night by his Wife 
Thebe, and ſhe, for her Reward, demanded her 
Son, whom ſhe had by the Tyrant. Some 
were of Opinion, that the Son, by the Law, 
ought to be put to Death. The thing may bear 


a Diſpute ; Now, in ſuch Caſes, it ought to be 


conſider d which of the Laws conduce to greater, 
i. e. to more hone t, more profitable, and more 
uſeful Ends. And that ought to be obſerved 
which has the greater Ends to ſupport it. Then 
we ought to conſider which Law was made la#t, 
for the laſt is of greateſt Obligation. Then which 
of the Laws commands, which permits only ; 
2 that which is commanded is Neceſſary, that 
which is permitted, Yoluntary. Then which 
Law ts penal, and which is enforced with the 
greater Penalty ; for that ought to be the moi? 
obſerved, which can be violated with leaf Im- 
punity. Then which commands, which forbids ; 
for that which forbids ig often an Exception ts 
2 17 2 wy ſeems 0: 

'd to bind in general, which in part only : 
Which to includ in Common Luer Things , 
which ſome particular one only ; far that which 


binds m part, or ſome certam particalar Thi 


| „ 
only, ſeems moi capable of being appiy d and 
brought into Court. Then by the u 
ought to be done immediately, and what admit: 


of Delay ; F.- that which can't be put off, ought 


to be obey" 


——— 
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(a) The more 8 a Law is, the more does it ſeem to make to the Caſe in hand, Cic. de Invent. 


LI 41 1) Cicero d. I. 


(2) Cicero d. I. 


(b) Medes in Enripides, v. 743- 


having defired Zgens to entertain her, and not to deliver her up, when her Enemies ſhould demand her, would 
needs have ir confirm'd by Oarh : which 1 1 of, for ſo, ſays he, it will be the ſafer for me, if I can 


4 g® — * 
make ſuch an Excuſe to your Enemies. 


3) 


his Diſtinction is explain d in B. 3. c. 4. J 


9. 

- (c) Plat. Phociane, 745. C. D. (d) A,. IV. 19. (e) Gal. VI. 10. 1 Cor, VIII 13. 1 m. V. 8. Cic. Off. 1. 
ens, Where he talks of the Degrees of Society. (4) Theſe three laſt Rules are included in the Fifth, and 
rc omitted by our Author in his Abridgment De Offic. Hom. & Civ. L. I. c. t7.C. 13. (f) L. 2. de Invent. 
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XIII. 


Of the Way of deciding Controverſies in the Liberty of Nature. 


Y the Law of Nature every Man is oblig'd 
B to perform, and to pay of his own accord, 


what by any Title 1s due from him; and if 


any one has deſignedly damag'd or offended 
another, the ſame Law moreover obliges that 
the Delinquent ſhould ſeriouſly repent, and 
give Security to live in Peace and Friendſhip 
for the Future. And as this Repentance, where 
it is not extorted by Force, but proceeds from 
the Principle and Conſideration of Juſtice, is 
a ſufficient Indication of the Offender's Amend- 
ment: So on the other fide, after ſuch Satiſ- 
faction is made, and Security given, the Party 
injured, ought to forgive him, and to live 
peaceably with him for the time to come. And 
if a Man through Paſſion and a Deſire ot Re- 


venge refuſes it, he mult be anſwerable for the 


Breach of the Peace and the Conlequence of 
it (a). For it is inhuman and brutiſh, not to 
be ſatisfied with any thing leſs than the Blood 
of the Offender: And when a Miſunderſtanding 
15 once begun to continue 1t on for ever. It was 
a curſed Speech of Cato's (b), who, when he 
met a young Man juſt fluſht with the Ruin of 
his deceaſed Father's Enemy, took him by the 
hand; and Thus, ſaid he, ought we to appeaſe the 
Ghoſts of our Parents; not with Kids or Goats, 
but with the Tears and Deftrufion of their 
Enemies, 

2. But all Men are not of ſuch a happ 
Temper, as to be willing, of their own accord, 
to perform their Duty: And, beſides, ſeveral 
Controverſies may ariſe concerning the Cer- 
tainty and the Quantity of a Debt, and the ra- 
ting of a Damage, the Competency and Exer- 
cite of certain Rights, the fixing Boundaries, 
the Interpretation of Pacts, and other Preten- 
tions; and yet i the Liberty of Nature no Man 
can take Authority upon him to determine 
and compole ſuch Controverſies (c). Indeed 
Hobbes (x) makes every Man his own judge 
in a State of Nature (2); by which he can mean 
nothing elſe, but that he, who has no Superior 
to govern him, may manage his Buſineſs as he 
pleaſes, and appoint means for his Preſervation 
according to his own Diſcretion. For if an- 
other Man ſhould take upon him to judge of 
my Affairs, yet, ſince he has no Authority to 


determine me dy his Opinion, it will depend, 


intirely upon my Will and Pleaſure whether, 
or how far I ſhall be concluded by him; and 
10 ultimately the Management of my Actions 


— — 


will lie in my own Breaſt ; which yet I 
ought to govern according to the Rules of 
Nature. 

As to what remains; tho' every Man may, 
in that State, either neglect or defend his own 
Right, either put up or return an Injury; yet 
he can't, in his own Cauſe, give Sentence fo 
as to oblige him, with whom he has the Con. 
troverſy, to ſtand to it. For tho' he deſigns 
never fo juſtly, nay, though he proteſts upon 
Oath, that he decrees what ſeems to him to be 
right, yet ſince the other may have as great a 
reſpect for his own Opinion; if they happen 
to diſagree, nothing can be done by reaſon ot 
that Equality, which is Eſſential to the State 
of Nature (d). f 

3. But yet the Law of Nature by no means 
allows, that every Man ſhould immediately 
fly to Arms, and put the Controverſy to the 
Deciſion of the Sword, before milder Methods 
have been attempted (e). And therefore the 
Parties ought firlt toendeavour by ſome friend- 
ly Debate, between themſelves or theirAgents, 
to compoſe the Difference (f). Indeed even 
after Arms have been taken up, and each Party, 
by the Calamity of War, has been induced to 
hearken to gentler Accommodations, we gene- 
rally find that the Difference is at laſt adjuſted 
by Treaties and Negotiations. If the Thing 
and the Temper of the Parties admit of 1t, the 
Diſpute may eaſily be decided by Lot (g). But 
if neither a Debate 1s able to put an End to 
the Controverſy, nor either Party thinks fit to 
truſt that to Chance which each, in Reaſon, 
thinks to be on his fide; the only thing they 
can do, is to pitch upon an Arbitrator, and each 
bind himſelf to ſtand to his Award (3). And 
here Grozzus (h) well obſerves, that in a doubt- 


ful Caſe, altho' each Party ought to come to 


Terms, rather than go to War, yet the Plain- 
tiff is more oblig'd to it, than the Defendant ; 
for the Defendant's Plea is the more favorrable 
even in the Law of Nature. 

4. From the Deſign of appealing to an Arbi- 
trator, it appears how He ought to be qualified. 
For therefore Recourſe is had to Him, becauſe 
a Man's Judgment, by reaſon of that natural 
Affection which cvery Man bears to himſelf, is 


ſuſpected to be partial in his own Cauſe (i). 


Upon which account, the Arbitrator mult take 
care not to ſacrifice Right to Affection, nor to 
be biaſs d in Favour of one more than the other, 


—_—— 
— — —— — ä—ͤ—R—]—Uä —— — —— — — %- 
—— 


(a) C. Pontius in Livy, 1.9. c. 1. argues excellently to this Purpoſe. 


Lider, p. 344. E 


uc-1 :0 40. to Law. [) De Cive, c. 1. ſ. 9. 


— — — 


(b) V. Plutarch in the Life of Cat. the 


(c) In which Senſe that of Tn dides, 1. 1. may be admitted; 7'y that may uſe Force have u9 
(2) How far this is true, may be ſeen in B. 2. c. 2. . 3. 


(4) * Almoſt all wicked Men think fir to be Judges in their own Caſe, 4ri#. Pol. 3. c. 9. No Mortal ever 
* thinks an Injury againſt himſelf ſmall, moſt think them greater than really they are, $2. Catil. 

(c) There being two ways of conteſting, one by Argument, the other by Force, and th being proper to Men, 
to Brures, Recourſe is to be had to the latter, when the former is refuſed, Cic. Off. J. 1. c. It. glad. Juſtin. 
i 8-C.1.n.4q, Sc. When, withour trying to compoſe Matters amicably, Arms are taken up, then that of Ov:4 


tales place ; ligt) vigidum 1:15 dicitur cuſe. Triſt. L. 5. EL. 10. v. 43. 3 
(h) D 75 en; (i . 8.1. 3: J. 15, D. de jariſa. ck. 


(8. eand. 1 | l. 9. * J. Grot. 4.1. 2 8. 


f) 2. Grot. l. 2. c. 23 . 7. 


Plus « auutar , dilcern, Every one is the greateſt Flartertr of himſelf 


any 
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any farther than the Merits of the Cauſe in- 
cline him. And if he behaves himſelf thus 
impartially, he ought not to regard the unjuſt 
Reſentments of him that is caſt. Hias (a) uſed 
to ſay, that Fe had rather judge between thoſe 
that were his Enemies , than his Friends ; for, 
in the latter Caſe, let him judge how he would, one 
of his Friends would tm n his Enemy : whereas, 
if both were his Enemies, one probably would be- 
come a Friend. And therefore it is manifeſt, 
that a Man, who has any Intereſt in the Succeſs 
of either Party, ought not to be an Arbitrator 
between them; for tear he ſhould not be able 
to obſerve fo exactly that Indifference and Im- 
partiality which he ought (b). 

From hence it follows, that there ought to 
be no Pact or Promiſe between the Arbitrator 
and the Parties, whereby he may be prejudiced 
in Favour of either of them(c). Nor ought he 
to expect any other Ræward for his Sentence, 
than the Satisfaction of having judg'd Right 
(1). Abſurd therefore was the Arb:trage which 
te Maximilian, and the FYenetians ſubmitted to 
Leo X. whullt each of them privately tamper'd 
with him to declare of his fide (d). 

Now altho' the contending Parties enter into 
Compact with the Arbitrator , about taking 
upon him bis Office, (for as no Arbitrage can 
be exerciſed without the Conſent of the Par- 
ties, ſo no one can be forced to be Arbitrator 
againſt his own Conſent; ) yet it is not from 
the Force of that Compact, that he becomes 
obliged to judge according to what he thinks 
is agreeable to the Laws of Conſcience and 
Equity : or they to ſtand to his Award. For 
the Law of Nature, which can receive no En- 
forcement from any Compact, obliges him to 
judge according to Juſtice; and they are obliged 
to ſubmit, without any Reſerve, to his Deter- 
mination, becauſe otherwiſe the Deſign of go- 
ing to an Arbitrator would be fruſtrated, and 
there would be no End of ſuch Appeals. 

For ſuppoſe they ſhould agree to ſubmit 
themſelves to his Arbitrage, not abſolutely but 
upon Condition, that he ſhould decree accord- 
ing to Juſtice, How would they ever be able to 
decide the Matter? For the Parties, being ſup- 
poſed to be in a perfect Liberty of Nature, are 


as yet, equal; and each has Power to enquire 


whether the Arb:/rator has perform'd the Con- 
dition, 1a judging according to Juſtice. And 
therefore if, after the Sentence be given, it 
ſhould feem unjuſt to either Party, or ſhould 
really be fo, another Controverſy would ariſe 
about it; which, ſince neither this Arbitrator, 
nor the Parties could be able to determine, it 


would be render d neceſſary to apply to an- 
other. And if with this other they enter into 
the ſame conditional Compact, and a Doubt 
ſhould ariſe about the Juſtice of his Sentence 
alſo, they would be forced to apply to another 
for Relief, and fo on in infinitum. 

From hence it follows, that the Pact, which 
the Parties enter into when they conſent to 
ſtand to the Award of an Arbitrator, ought to 
be concei vd ſimply, and not upon Condition 
that he pronounces Sentence according to 
Juſtice; for elſe, as was faid before, there 
might be an 4 from one Arbitrator to an- 
other, and from him to a Third, and ſo on with- 
out End. Beſides (e), that there can lie no Ap- 
peal from the Arbitrator is plain, becauſe 
there 1s no ſuperior Judge to receive it, which 
obtains even in Civil States, where the Parties, 
by Conſent, pitch upon an Arbitrator, provided 
the Cauſe be ſuch as it does not concern the 
Government to intermeddle with: And if any 
Country admits of ſuch an Appeal, it is by 
reaſon of ſome poſitive Law. Indeed, in ſome 
Places, thoſe extraordinary Judges, who have 
Cauſes laid before them, to be examined and 
decided out of hand, without the tedious Forms 
of Law, come under the Name of Arbitrators. 
And from theſe nothing hinders but that an 
Appeal may lie to a Superior. 

But when we ſay that the Parties ought, 
right or wrong, to ſtand to the Sentence of the 
Arbitrator, 1t muſt be underſtood with ſome 
Reſtrictions : For tho' I can't fly off, becauſe 
he decrees otherwiſe than I expected: yet his 
Sentence ſhall not bind me, if it manifeſtly a 
pears that he tamper'd with the other Party, 
and received Bribes of him, and concerted 
Matters with him to my Diſad vantage. For he, 
who evidently takes part with either fide, 
ceaſes to bear any longer the Perſon of an Ar- 
bitrator (f). 

If it be thought fit to refer a Cauſe to more 
than one, tis beſt to have an uneven Number; 
for elſe they may divide into equal Votes, and 
ſo leave the Buſineſs undecided. 

5- Moreover Crotius (g) would have it con- 
ſider d, whether the Arb:irator be choſen as a 
Judge, or as having Authority more at large of 
giving Sentence, not according to the Rigour 
of the Law, but according to Reaſon and Equity. 
For ſometimes both Parties appeal to the Law; 
and there the Arbitrator, as if he were a Judge, 
ought to weigh the Merits of the Caule, and 
to determine according to Law. Sometimes 
one Party only infiſts upon the Rigour of the 


Law, and the other, in Favour and Compaſſion, 


(a) Diog. Laert. J. 1. J. 87. Au. Gell. I r.c 3. 


when they were ro be Arbitraters 
form the Offi 
terr'd that ſcandalous Decree of the Roman People, 
ates, adjudged the Land to themſe 
c. 3 14. (1) Nec aliud tibi ſen 
Hy/f. J. 11. about the End; and J. 12. p. m, 345. 


be brought a Reaſon of that in Quincłil. Dec 
ro be Tuages in his Caſe, whoſe 


N (b) Ariſt. Pol. I. 4. c. 12. 4s Arbitrator is every where to hau: 
# Truft repoſed in him. Upon the ſame Principle depended the Anſwer that Amaſ King of 


in the Olympick Games, and had ſent to him to advite them, 
ce with greateſt Juſtice ; Let none ofthe Æleans, ſaid he, be concern'd in the Games. Hither may be re- 
who in the Controverſy between the Aricinians and the Arde- 


Ives. Livy, I. 3. c. 72. Add Juſt. I. 8. c. 3. n. 15. (c) Compare Hobbes de Cive, 
tentiæ tus pretium, quam bene judicaviſſe, Plin. Panegyr. c. flo. n. 1. 


pr gave the Æleans, 
w they might per- 


(d) Guicciard 


(e) V. L. 4. t. 8. I. 18.1. 32. ſ. 15, 16. DO. dereceptis, From hence may 
lam. 372. One Decree cannot make void another. F any one pitches upon thoſe 


| Opinion he was not otherwiſe obliged to ſtand by, after having made the Choice, he ought to ſub- 
mit ta their D.tcrminations. Lucian. 


Judge of bis Cauſe, Plin. Nat. Hiſt. Pr 


Abdicat. t. 1. p. 715, &c. Ed. Amt. Every one makes him, whom he has choſen, the chief 
ef. Las. (f) V. L. 15. N 1.76, &c. D. pro Sci (g) V. Grot. L. 3 c. 20. /.46. » 2. 4. 1. 
11 3 


deſires 


oo”. 


436 ; | Of the Way of deciding Controver/ies 


Book V. 


defires a Mitigation of it ; or, in other Words, 
appeals to Equity: Where by Zquizy I don't 
mean that dextrous Interpretation of the Law, 
mentioned in the foregoing Chapter, which 
even a ſubordinate Judge ought to make ule of: 
but an Abatement of the Rigour of the Law, 
upon the Dictates of Humanity, Charity, Com- 
paſſion, Sc. which none but the ſupreme 
Judge, or an Arbitrator, choſen on purpoſe, 
as Authority to apply. 

If it be doubtful under which of theſe two 
Qualifications the Arbitrator is choſen, he 
ought to ſuppole himſelf tyed up to thoſe Rules, 
which a Judge would be oblig'd to follow ; for 
it is for want of a Judge and udicature that he 
is called in: And, in a doubttul Caſe, we ought 
to take that ſide which is cleareſt (1). Beſides, an 
Arbitrator can't ſo eaſily act unjuſtly, if he has 
a limited, as if he has an abſolute Power dele. 
gated to him. Indeed to perſwade a Mitiga. 
tion of the Rigour of the Law 1s properly 
their Buſineſs who voluntarily, without entring 
into any Engagements, interpoſe, as common 
Friends, between the contending Parties. 

Now as he that judges between Fellow. ſub- 
jets, judges according to the Municipal Laws 
of the Place: ſo he who judges between thoſe 
who acknowledge no common Municipal Laws, 
ought to judge according to the Law of Na- 
ture; unleſs the Parties ſubmit their Cauſe to 
the poſitive Laws of ſome particular State. 

6* The ſame Grozzus (a) obſerves alſo, that 
an Arbitrator, choſen by the ſupreme Autho- 
rity, ought to take Cognizance of the Merits 
of the Cauſe, and not of the Poſſeſſion; for it 
belongs to the Civil Law to determine that ; 


whereas, by the Law of Nature, the Right of 


Poſſeſſion follows the Property. Concerning 
which my Opinion is that, altho' by the Law 
of Nature and Nations, it does not ſeem ne- 
ceſſary, that if a Man be turned out of Poſſeſ- 
{ion he ſhould immediately be put in again, be- 
fore the Merits of the Cauſe be heard, eſpeci- 
ally if can be immediately determined ; yet, in 
many Caſes, the Arb:trator ought to make En- 
quiry who was in Poſſeſſion, that he may know 
whom it chiefly concerns to make out his 
Title. For the Plaintiff ought to have very 
clear Proofs to ſupport his Pretenlions, where- 
as 1t is enongh for the Defendant to confute the 
Arguments of his Adverſary, tho' ſometimes 
1t may be convenient, over and above, to ſhow 
his own Title alſo. However it is not ſufficient 
for the Arbitrator to give Judgment concerning 
the Poſſeſſion only, for that is generally out of 
Diſpute, and ſeldom brought before him; but 
his Buſineſs is to examin into the Merits of the 
Cauſe, and by a final Determination to put an 
End to the Sute. But while the Cauſe is de- 
pending no Innovations ought to be made; and, 
if the Plaintiff can't make out his Pretenſions, 
Judgment ought to be given for the Party in 
Polleſſion. | 


7. But Qſediators, who interpoſe between 
contending Nations, either preparing or actu- 
ally engaged in War, and endeavour, by their 
Authority and their Arguments and Intreaties, 
to bring them to Terms of Accommodation are 
not properly Arbitrators (b). Theſe having fo 
pious a Deſign in Hand cannot be obſtinately 
Rejeed, without the greateſt Inhumanity, 
even altho' they ſhould appear to be more in- 
timately allied to either Party. For the other 
{till has Liberty either to accept or refuſe what 
they offer: And it 1s the chief Buſineſs of a 
Friend, where he cannot join in the Quarrel, 
to endeavour to bring it to an amicable Com. 
poſition. Beſides, it is frequently the Intereſt - 
of a Prince to prevent War from breaking out 
between Nations; for ſome Sparks of the 
Fire, kindled in his Neighbourhood , may 
poſſibly reach him; and, beſides, it may be 
dangerous for him to have both, or either of 
the Parties entirely ruined ; and therefore, as 
he values his own Safety, he ought to en- 
deavour might and main to hinder the Flame 
from coming to a Head. And the more earneſt- 
ly ought Chriſtians thus to labour in compoling 
Differences, becauſe even the Alcoran (c) (how 
ſenſleſs ſoe ver it be in other things) does wiſe- 
ly in commanding, that if Two «Mahometan 
Nations go to War, the reſt ſhall interpoſe, 
and force the Aggreſſor to make Satisfaction, 
and after that, oblige both to live in Friend- 
ſhip and Amity for the Future. 

is certain, that if it be the Intereſt of ſe- 
veral to have the Quarrel made up, they may 
enter into Compact jointly to labour for Peace; 
and, if their Endeavours ſhould prove unſuc- 
ceſsful, they may then mutually preſcribe to 
one another how far each ſhall make himſelf a 
Party in the War. But this only, in caſe none 
of them has any Pre-engagement upon him to 
aſſiſt either of the Parties, in caſe of a War; 
for ſuch an Obligation can't be limited by a 
Treaty made afterwards with a third Perſon. 

Moreover, two or more, whom 1t concerns 
to have an End put to the War, after having 
weighed the Pretenſions of each fide, may law- 
fully agree upon what Terms a Peace ought to 
be concluded, and then offer them to the Par- 
ties with a Manifeſto, that they will join Forces 
againſt him that refuſes them. For a Prince 
does not, by this means, obtrude his Arbitrage 
upon another againſt his Will: nor decides an- 
other's Quarrel by his own Authority, ( both 
which are Encroachmentz upon the Liberty ot 
Nature : ) Nor are thoſc Terms offered to the 
Parties, ſo as if they were oblig'd to comply 
with them. But ſince, by the Law of Nature, 
a Man may join Forces with him who, he 
thinks, has receiv'd an Injury, eſpecially it 
the Conſequence of it is likely to redound to 
his Damage; by ſuch a Method, as this, he 
openly declares for Equity and Peace, that he 
is defirous others would act fairly, and that he 


Semper in #vſcurts , minimum eſt, AL ae 16.1.9. (2) P. J. J 48. (b) Guic- 
* WAL. Ro, 7 7 — w Monks Duke of Ferrara, ſhould perform the Parr of an Av4itre- 


ter, oc Mediator between the Yonetians and the Horeminet. (c) Cap. de Clauftris. 
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is not willing to enter into a War, before the 
adverſe Party has ejected the Propoſals of 
peace (a). SIN 

And this ſort of Qſeaiation is the more com- 
mendable, if it puts an End to a War, that 
would prove deſtructive to one or both Parties; 
yet he, who makes himſelf a Mediator, ſhould 
take Care that he be able to compel by Force, 
that Party which refuſes to ſtand to his De- 
termination (b). | 

8. How the Form and Proceſs of a Debate, 
before an Arbitrator, 1s to be manag'd, common 
Senſe will beſt direct, according to the different 
Circumſtances of the Thing; for it would be 
impertinent to give tedious Directions how 
each Party ought to open his Cauſe, how to 
ſtate the Queſtion, how, after the Arguments 
on both ſides have been weighed, the Sentence 
ought to be pronounced: we need only obſerve, 
that if the Pretenſions on one fide cannot be 
made out but by Deeds, and they happen to be 
loſt, the Arbitrator has nothing to do, but with 
the Conſent of the other Party to give him his 
Oath; I ſay 7th the Conſent of the other Party; 
for elſe, 1n the Liberty of Nature, no Man 1s 
obliged to put the Iſſue of his Cauſe upon an- 
other Man's Conſcience. It is alſo in the Pow- 
er of the Parties to refer themſelves to the De- 
ciſion of a Lot, or a Duel, as has formerly been 
practiſed among many Nations. 

However, I do not ſee how the Loſs of my 
Deeds can extinguiſh my Right; indeed I can- 
not have Juſtice done me in the Civil Court, 
being not able to produce ſufficient Evidence; 
but, in the Liberty of Nature, tis enough to 
juſtify me in the Proſecution, If I be fully con- 
vinced of my Right, tho' I be not able to make 
out my Pretenſions to another (c). ; 

9. This Arbitrators have in Common with 
Judges, that, in the Examination of Matters of 
Fact, they ought to ſhew themſelves equal to 
the bare Aſſeveration of each Party, i. e. when 
they contradict one another, to believe neither. 
But when Deeds (d), Arguments and undeni- 
able Inſtruments can't be produced, they muſt 
then give Judgment according to the Teſti- 
mony of Fitneſſes (e). 


be the Slave 


And theſe Vitneſſes ought to ſhew them. 
ſelves indifferent towards either Party, and 
not to let Favour, or Hatred, or Revenge weigh 
more with them than their Conſcience (f. 
T huanus (g) relates, that heretofore in Great 
Britain, an Engliſh Man could not be a Hitneſs 
againſt a cot, nor a Scot againſt an Engliſh Man, 
by reaſon of the Enmity between the two Na- 
tions: But Cambaen (h) tells us, that this ob- 
taind only between the bordering Scots and 
Enghſh ; ſo that if never ſo many Engliſh Men 
ſhould, with their own Eyes, ſee a Scot com- 
mit Murder , their Teſtimony would ſignify 
nothing, unleſs ſome Scot or other teſtified the 
ſame Thing. 

And therefore as my Adverſary may refuſe to 
admit of my near Relations as #itneſſes (1); ſo 
may I except againſt my profeſſed Enemies. In- 
deed ſometimes Relations are excuſed upon a 
Principle of Humanity, for fear they ſhould 
be forced to offer Violence, either to their 
Affections, or to their Conſcience. And there- 
fore the Roman Law never obliged the Client 
to be Evidence againſt his Patron, nor the Pa- 
tron againſt his Client (i): But beſides this, 
there was another very good Reaſon why Ser- 
vants ſhould not be allow'd to give Evidence 
againſt their Maſters (2); for, as Cicero (x) ſays, 
1f that which is done in our own Houſe, and 
among our ſelues, were permitted to be publickly 
expoſed and brought againſt us, the Mate would 
the Slave Maſter. Indeed Theo- 
dor ic (I) forbid the Abuſe of this Law by an E- 
dict; for ſome bought up other Peoples Servants, 
who were conſcious of their Crimes, leſt they 
ſhould be brought as Evidence againſt them. 
Laſtly, It isvery reaſonable, that no Cauſe 
ſhould ſtand /or fall by the Credit of any one 
ſingle Witneſs (m), not only becauſe one may 
more eaſily be deceived, or corrupted than 
many, — there is no Falſhood ſo impudent, 
but may get the Aſſiſtance of one Witneſs 
(n), but alſo becauſe an able underſtanding 
Judge may diſcover the Witneſſes to be falſe, 

y oppoſing to one another the Examinations of 
ſeveral(o), whereas one may eaſily be conſiſt- 
ent with himſelf; and altho', by this means, 


( a) Y. Livy, I. 44. c. 19. at the End. Juſtin. I. 6. c. 6. n. 1. 


(c) V. Conneſtag. de Unione Luſitan. 1.5. p. m. 222. 
Man is Miſerable, 12 


ſays, Orat. 7. Arguments are better than Witneſſes. 


(b) Y. Vell. Paterc. J. 2.c. 350 Livy, I. g. c. 14 


To this Purpoſe is that of Quin#. Decl. 312. The Condition of 
eit ſcems neceſſary to have @ Witneſs for every thing we do : Truth has ſo little Power, and Faith ſo 
little Efteem, it ſcarce ſeems Jufficient proved, which is atteſted by two. 


(d) Y. Suet. Galb.c. 7. (e) For as Iſeus 


And in Ores. 3. he ſhows, that in Matter of Inheritances par- 


ticularly, Deeds are preferable to Witneſſes. Philo. Jud. de Decal. p. 764. 4. If Argument; and Writings be wanting, 
the Controverſy muſt be decided by Witneſſes, Add Lex. Wiſigoth. J. 2. 5. 4. c. 3. 


(f) 


Add Lex, Wiſigoth J. 2. f. 4. c. 12. (g) Lib. 1. 
Romulo. 
(k) Pro Rege Dejotar. c. 11. Lucian. in Aſino. t. 2 


ill things of their Maſters. There is ſuch another Pa 


(h) Ad. aun. 1585. 
Lex. Wiſigoth. J. 5 f. 7.c. 11. (2) Unleſs for Inceſt, as Cicers ſays, Orat. pro Milone, c. 22. 
. 80, Ed. Amt. Servants muſt needs know both the good and the 


age in Lyſas, Orat. de ſacro Olive trunco. Plaut. Bacch. 44. 4. 


— cun ſint premis falſi 
Nulla, ratam debes teſtis habere fidem. 


Ovid. Trift, 1.3. El. ro. v. 35, 36. 
(1) F. Ariftor. Pol. L. 2.c. 6. (i) Plut 


Sc. 6, v. 20, 21, I know 1 am Slave, and therefore I am ignorant of even that which I know. See a Paſſage in Iſecrate. 
Trapez, de fide queſtionum, p. 634, &c. And Ariſtet. Rher. ad Alex. c. 17. Hither may be referr'd the Hiſtory 
or rather the Fable of Avicenns in Gabril. Sienit. de urbibus & moribus Oriental. c. 3. Add Lex Wiſigoth. J. 5. 


t. 4. c. 14 with which may be compared ibid. I. 3. f. 4 c. 10. and. 
(1) Ei. c. 101. And 


of his Relations as Witneſſes, the Accuſed ſhall be found guilty. 
30. Deut. XVII. 6, and XIX. 15, 


Hiſt v. 51. L. 4. f. 20. De Teſtib. I. 9. 1. & L. 48 . 18.1. 20, D de Net. 


c. 280. Edidtum Regis Theodor. c. 48, 49. 
fooliſh Law, If the Accuſer brings # Multitude 
(m) See Numb, XX 


6. t. 4. c. 3. and Capitalare Caroli, 1. 7. 
therefore Ariſtotle d. 1. does well call it a 
n) Hin. Nas. Hift. 1.8, . 22 (o) Suſan 


ſome 


— 


4.38 We Of the Way of « deciding Controver ſies | J o OR V. 


ſome Crimes muſt remain 1 1 in this 
World, and ſome muſt loſe their juſt Right, 
who perhaps have but one Witneſs to ſupport 
it, yet this Inconvenience is not ſo great, as if 
every one's Life and Fortune lay at the Mercy 


of any one Man's Impudence and Villany; for 


*tis better that a few Guilty Perſons ſhould 
eſcape Puniſhment, than that many Innocent 
ſhould ſuffer ( a ). ; 

Yet Selden (b) obſerves, that againſt a Gen. 
tile the Jews addmited of one Witneſs as ſuf- 
ficient. . And Grozns (c) takes notice that one 
Witneſs was enough, not to condemn, but to 
inform the Court, and, in pecuniary Matters, 
to put the Defendant to his Oath. At this Day, 
among the Moors, the Evidence of two honeſt 
Men 1s ſufficient, but if the Witneſſes be ſul- 
pected, then twelve Perſons are required; for 
they think as much Credit may be given to 
twelve,let them be ever ſo profligate, as to two, 
be they ever ſo honeſt (d) (1) The Febrews 


| admitted none to be Witneſſes, but ſuch as were 


of good Reputation ; Madmen were excepted 
againſt, and Children, till they were thirteen 
Years of Age; and Thieves even after they had 
made Reſtitution; thoſe too who lived by Ga- 
ming, and Pablicaas who exact more than their 
due, and ſuch as deal in thoſe things which de- 
ſerve Stripes: Among the Turks, thoſe who 
have made a Pilgrimage to Mecca are equivalent 
to three Witneſſes (eſ. Add to this, that Ore 
Eye-witneſs is worth ten that has the Fatt by 
Hear-ſay only (f). And therefore their Teſti- 
mony is of no Weight which is built upon the 
Authority of others. 

But though the Oath of a Witneſs creates 
2 2 Preſumption of the Truth of what he 
aſſerts, yet, in the Law of Nature, nothing 
hinders but that a ſworn Witneſs may be con- 
victed of Perjury ; and, if he be ſo convicted, 
the Sentence Conde upon his 3 
comes to nothing (g): Yet it ſeems abſurd, 
that the Party concern d ſhould be permitted 
to make void the Evidence by ſwearing on the 
other ſide; for this would not only lay open a 
great Gap for Perjury, but by reaſon of con- 
tradiftory Oaths, the Controverſy would re- 
main as uncertain as before. And therefore it 
is according to its uſual Sillineſs and Impiety, 


that the Alcoran (h) commands him who ac. 
cuſes his Wife of Adultery, and haz no Witneſ 
to prove it, to ſwear four times, and the fifth 
time to 1mprecate the Curſe of God upon him. 
ſelf, if what he affirms be not true: and on 
the other (ide, it allows the Woman to be clear, 
if ſhe denies the Charge four times upon Oath, 
and the fifth time with an Invocation of the 
Curſe of God. 

10. As for putting the Sentence of the Judge 
in Execution, we need not ſay much; for in a 
State of Nature, if a Man does not, of his own 
accord, perform what is due to me, I may by 
all the Power that my ſelf have, or my Friends 
can ſupply me with, force him to it. How 
far we may carry ſuch violent Proceedings ſhall 
be ſhewed more fully hereafter when we come 
to diſcourſe of War. Only here we may ob- 
ſerve, that in ſuch an Execution, I not only 
acquire the Property of the thing adjudged to 
me, when by any Method whatſoever 1 have 
got Poſſeſſion of it: but moreover, if I cannot 
get Poſſeſſion of the thing it ſelf, I may ſeize 
upon any thing of the fame Value, the very 
Charges of the Execution being reckon'd in, 
ſo as to become the rightful Owner of it (i). 
Indeed the Goods of a Debtor, who becomes 
ſuch either by his own Contract, or by the 
thing it ſelf, or by his Injuſtice, are look'd 
upon, in the Law of Nature, as tacitly mort- 
gaged for the Debt; and, if it be not diſcharg d, 
may be juſtly ſeized for it; nor is the bare De- 
tention of the thing enough for the Creaitor, 
for that frequently has more Trouble than 
Profit in it; but he muſt alſo have full Liberty 
to diſpoſe of it as he pleaſes; for my Right is 
not ſatisfied, if inſtead of the thing, with the 
Property of which I ought to be inveſted, I 
receive nothing but the Cuſtody of another 
Man's Goods; yet, in ſuch a Cafe, I ought to 
ſignity with what Deſign I make ſuch Seiſure, 
whether in order to extort from the Debtor my 
Dues the ſooner, or to take the Goods thus 
ſeized upon in part of Payment: Indeed it 
ſeems but reaſonable to give the Debtor Li- 
berty to receive his G upon Payment of 
the Debt. But this N Execution is proper 
to the State of Nature; and has no Place in a 
Civil Conſtitution (E). 


— 


(a) Val. Max. L 6.6; 3. þ.. 36, 33, 
( d ) What Qualifications are nec 


(b) De Jure N. & G. Sec. Heb. J. 5. c. 6. 
eſſary for Witneſſes, may be ſeen in L. 22. r. F. J. II. III. /I, 2, 3, 4 IV, V. 


— —— 


( c ) Add Deut. XIX. 16. 


IX. XIV. XXI. XXIII, XXIV. O. ds Teftibus, (1) See above in B. 3. c. 6. . 16. (e) Y. Chr. Richer. de moribu- 


Turcarum. 


(f) Plaut. Trucul. AR. 2. Sc. 6. v. 8. The Ears are leſs faithful than the Eyes. Lucian. de Dome. In a well re- 
: 22 Common-wealth the Laws take Care, that what is given upon Hear-ſay ſhall not go for Evidence. For 
ſuch a Teſtimony is naturally liable to Corruption. Philo Jud. de Corrupt. Linguarum, pag. 340. B. C. Edit. Paris. 
The Eye is appriſed of the Things themſelves, and in a manner intermeddles with Buſineſs, and perceives * 
Light, by which every thing is illuſtrated and diſcovered : but the Ear has leſs Credit as having to do not w 
the Things themſelves, but with Rumours which do not always mind the Truth, Id. de Fudice. 

(g) The Artick Laws allow, that, after the Sentence, an Action of Perjury =y be brought againſt the Witneſs; 


as is plain from Demoſth, Orat. in Euergum, in the Beginning. Add. Plat. de leg. 
(i) For as Gretizs obſerves, I. 2. c. 7. . 2. Expletive Juſtice when it cannot get the 


(h) Cap. de Lumine. 


4 thing it ſelf, demands an Equivalent, which morally ſpeaki 
au,. poſſeſſ. L.. 47. t. 8.1. 2. . 18. D. de vi bonorum rapterum, 


2. 7. Ce. L. 7. 8. D. 44 |. Juliam de vi privats, 


t. about the End. 


is the fame. (k). L. I. t. 4. L 5. P. de 
L. 4. t. 2, L 13. P. quod metus 64 L. 48. 
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CHAP. I. 
Of cMATRIMONY. 


T follows in courſe that we examine the 
Original and Nature of human Covern- 
ment, and that we obſerve what Precepts 
of the Law of Nature and of Nations do 
preſuppoſe 1t. But in as much as Go- 

vernment cannot otherwiſe be conceiv'd than 

between ſeveral Perſons, and fince the Holy 

Scriptures inform us, that in the Beginning 

GOD Almighty created one only haman Parr, 

the Ociginal Parents of our Race; it may ſeem 

neceſſary, before we proceed in our Enquiry 
about Civil Power, to conſider the Relation of 

Matrimony, which being the Source of Private 

Families, does by Conſequence ſupply Matter 

for the compoling of all Sovereignties and 

States. For as the Body of Man is made up 

of divers Members, each of which conſider'd 

by it ſelf, hath likewiſe in ſome ſort the Ap- 
pearance of a Body, ſo States are form'd out 
of lefler Societies, of which ſome are call'd 

Simple and Primary, others Compound, and as 

it were Collegiate, Of the firit fort are three, 

according to the threefold Power of a Husband, 
of a Father, and of a Maſter. And theſe bear 
the Name of Simple, not becauſe they conſiſt 
of no more than two Perſons, as ſome main- 
rain (a), but becauſe they are not compounded 
of inferior Societies. For why may not one 
Father have more Children, and one Maſter 


„ = - * — — 


more Servants, and yet the Societies, thus con- 
ſtituted be as truly fimple, as if each Father 
had but a ſingle Child, each Maſter but a ſingle 
Servant (b). 

II. To go on then; fo ſoon as Man was ren- 
dred obnoxious to Mortality, leſt the Duration 
of ſo noble a Species ſhould be confined to a 
fingle Age, or ſhould require the conſtant Mi- 
racle of new Creations to preſerve it in Suc- 
ceſſion, it pleas'd the moſt wiſe God to pro- 
vide againſt theſe Inconveniencies, by enduing 
the two different Sexes with a Natural Power 
of Propagating their Kind (1). And leſt they 
ſhould forbear ſo neceſſary a Work, either out 
of Negligence, or upon Apprehenſion of the 
great Pain of Bearing, and the great Trouble 
of Eaucating their Oft-ſpring, he implanted in 
each Sex a molt paſſionate Love, a moſt ardent 
Propenſion towards the other; with a moſt 
deep and tender Affection for their Common 
Iſſue; that ſo they might not only willingly, 
but joyfully contribute their Service to the 
Preſervation and the Con tinuance of Human 
Race (c). | 

HI. The firſt Point of Faquiry concerning 
Matrimony mult be, whether Men, in all re- 
ſpects fit for ſuch a Condition, lie under any 
Obligation of entring upon it. For about this 
Action, as likewiſe about others, to which 

| Men 


(4a) 77d. Joh. Frid. Horn. de Civitate, I. 1. c. f. f. 2. 


(b) In beginning thus with Matrimony, Plate himfſel£ 


geb. J. 4. p. 835. Ed ech, is our Guide and Director Let us hear his Managers of the Queſtion. LL. I. 4. 
Athen. Come, tel ine I ol that's Good, what Point onght fir to fal under the Legiflator's Cars ? Will not Nature teach 

z to ſertle, before all things, by good Laws the Affair of Generation and the Origin of Mankind? Clin. Yes no dondr. 
A. Pur e Afair of Generation takes its Riſe from the Union and Community of Medlock. C. It dot h ſo. A. Why then 
 Neptial Lows he in the firſt place eſtalliſbd, they cannot but have 4 good Influence on all the future Regulations of 


de. (1) See Mr. Berbeyrac's Note upon this Set. 


(c) My Lord Bacon, De Aug ment. Scient. L. 7. c. >. 


ovierves, that amongſt Animals the Pleaſure of Generation is greater than that of Feeding. 


Proavidis 


| 
l 
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Book V. 


ſome Crimes muſt remain * in this 
World, and ſome muſt loſe their juſt Right, 
who perhaps have but one Witneſs to ſupport 
it, yet this Inconvenience is not ſo great, as if 
every one's Life and Fortune lay at the Mercy 
of any one Man's Impudence and Villany; for 
"tis better that a few Guilty Perſons ſhould 
eſcape Puniſhment, than that many Innocent 
ſhould ſuffer ( a ). 

Vet Sælaen (b) obſerves, that againſt a Gen- 
tile the Jews addmited of one Witneſs as ſuf- 
ficient. And Crotius (c) takes notice that one 
Witneſs was enough, not to condemn, but to 
inform the Court, and, in pecuniary Matters, 
to put the Defendant to his Oath. At this Day, 
2mong the Moors, the Evidence of two honeſt 
Men 1s ſufficient, but if the Witneſſes be ſul- 
pected, then twelve Perſons are required; for 
they think as much Credit may be given to 
twelve, let them be ever ſo profligate, as to two, 
be they ever ſo honeſt (d) (1). The Hebrews 
admitted none to be Witneſſes, but ſuch as were 
of good Reputation; Madmen were excepted 
againſt, and Children, till they were thirteen 
Years of Age; and Thieves even after they had 
made Reſtitution; thoſe too who lived by Ga- 
ming, and Publicans who exact more than their 
due, and ſuch as deal in thoſe things which de- 
ſerve Stripes: Among the Turks, thoſe who 
have made a Pilgrimage to Mecca are equivalent 
to three Witneſſes (e). Add to this, that One 
Eye-witneſs is worth ten that has the Fact by 
Hear-ſay only (f). And therefore their Teſti- 
mony is of no Weight which is built upon the 
Authority of others. 

But though the Oath of a Witneſs creates 
2 2 Preſumption of the Truth of what he 
A 
hinders but that a ſworn Witneſs may be con- 
victed of Perjury ; and, if he be ſo convicted, 
the Sentence Grade upon his 1 
comes to nothing (g): Yet it ſeems abſurd, 
that the Party concern'd ſhould be permitted 
to make void the Evidence by ſwearing on the 
other fide; for this would not only lay open a 
great Gap for Perjury, but by reaſon of con- 
tradictory Oaths, the Controverſy would re- 
main as uncertain as before. And therefore it 


erts, yet, in the Law of Nature, nothing 


is according to its uſual Sillineſs and Impiety, 


that the Alcoran (h) commands him who ac. 
cuſes his Wife of Adultery, and haz no Witneſ; 
to prove 1t, to ſwear four times, and the fifth 
time to 1mprecate the Curſe of God upon him. 
ſelf, if what he affirms be not true: and on 
the other (ide, it allows the Woman to be clear 
if ſhe denies the Charge four times upon Oath. 
and the fifth time with an Invocation of the 
Curſe of God. 

10. As for putting the Sentence of the Judge 
in Execution, we need not ſay much; for in a 
State of Nature, if a Man does not, of his own 
accord, perform what is due to me, I may by 
all the Power that my ſelf have, or my Friends 
can ſupply me with, force him to it. How 
far we may carry ſuch violent Proceedings ſhall 
be ſhewed more fully hereafter when we come 
to diſcourſe of War. Only here we may ob- 


Herve, that in ſuch an Execution, I not only 


acquire the Property of the thing adjudged to 
me, when by any Method whatſoever 1 have 
got Poſſeſſion of it: but moreover, if I cannot 
get Poſſeſſion of the _—_ it ſelf, I may ſeize 
upon any thing of the ſame Value, the very 
Charges of the Execution being reckon'd in, 
ſo as to become the rightful Owner of it (i). 
Indeed the Goods of a Debtor, who becomes 
ſuch either by his own Contract, or by the 
thing it ſelf, or by his Injuſtice, are Iook d 
upon, in the Law of Nature, as tacitly mort- 
gaged for the Debt; and, if it be not diſcharg'd, 
may be juſtly ſeized for it; nor is the bare De- 
tention of the thing enough for the Creaitor, 
for that frequently has more Trouble than 
Profit in it * he muſt alſo have full Liberty 
to diſpoſe of it as he pleaſes; for my Right is 
not ſatisfied, if inſtead of the thing, with the 
Property of which I ought to be inveſted, I 
receive nothing but the Cuſtody of another 
Man's Goods; yet, in ſuch a Cafe, I ought to 
ſignity with what Deſign I make ſuch Seiſure, 
whether in order to extort from the Debtor my 
Dues the ſooner, or to take the Goods thus 
ſeized upon in part of Payment: Indeed it 
ſeems but reaſonable to give the Debtor Li- 
berty to receive his Goods, upon Payment of 
the Debt, But this way of Execution is proper 
to the State of Nature, and has no Place in a 
Civil Conſtitution (K). 


— 


— 


— _ — 


(g) * The Attick Laws allow, that, after the Sentence, an Action of Perjury wy be brought againſt the Witneſs; 


11. about the End. 
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CHa p. I. 
Of eMATRIMONY. 


T follows in courſe that we examine the 
Original and Nature of human Covern- 
ment, and that we obſerve what Precepts 
of the Law of Nature and of Nations do 


vernment cannot otherwiſe be conceiv'd than 
between ſeveral Perſons, and fince the Holy 
Scriptures inform us, that in the Beginning 
GOD Almighty created one only haman Parr; 
the Ociginal Parents of our Race; it may ſeem 
neceſſary, before we proceed in our Enquiry 
about Civ Power, to conſider the Relation of 
Matrimony, which being the Source of Private 
Families, does by Conſequence ſupply Matter 
for the compoling of all Sovereignties and 
States. For as the Body of Man is made up 
of divers Members, each of which conſider'd 
by it ſelf, hath likewiſe in ſome ſort the Ap- 
pearance of a Body, fo States are form'd out 
of lefler Societies, of which ſome are call'd 
Simple and Primary, others Compouna, and as 
it were Cullegiate. Of the firſt fort are three, 
according to the threefold Power of a Husband, 
of a Father, and of a Maſter. And theſe bear 
the Name of Sumple, not becauſe they conſiſt 
of no more than two Perſons, as ſome main- 
rain (a), but becauſe they are not compounded 
of inferior Societies. For why may not one 
Father have more Children, and one Maſter 


—— — — — © > —————_ 


preſuppoſe it. But in as much as Go- 


more Servants, and yet the Societies, thus con- 
ſtituted be as truly fimple, as if each Father 
had but a ſingle Child, each Maſter but a fingle 
Servant (b). 

II. To go on then; fo ſoon as Man was ren- 
dred obnoxious to Mortality, leſt the Duration 
of ſo noble a Species ſhould be confined to a 
fingle Age, or ſhould require the conſtant Mi- 
racle of new Creations to preſerve 1t in Suc- 
ceſſion, it pleas d the moſt wiſe God to pro- 
vide againſt theſe Inconveniencies, by enduing 
the two different Sexes with a Natural Power 
of Propagating their Kind (1). And leſt they 
ſhould forbear ſo neceſſary a Work, either out 
of Negligence, or upon Apprehenſton of the 
great Pain of _— and the great Trouble 
of Educating their Oft-ſpring, he implanted in 
each Sex a molt paſſionate Love, a moſt ardent 
Propenſion towards the other; with 2 moſt 
deep and tender Affection for their Common 
Iflue ; that fo they might not only willingly, 
but joyfully contribute their Service to the 
Preſervation and the Continuance of Human 
Race (c). 

HI. The firſt Point of Faquiry concerning 
Matrimony mult be, whether Men, in all re- 
ſpects fit for ſuch a Condition, lie under any 
Obligation of entring upon it. For about this 
Action, as likewite about others, to which 


Men 


— — 


(a) Joh. Frid. Horn. de Civitare, I. 1. c. 1. f. 2. 
3 1. 4. p. 835. Ed ech, is our Guide and DireQor. 
Arhen. Conc, 441 a 17 24 that 5 Good, wh nt Point 9% fr 'o 744 wnd:r the Le7! Tator”s Car: 2 Wil nor Nature teach 
na FF $88 5 3 *. 3 EF... V . — . * 
o '-rtle, before all things, vy good Laws the Affair of Generation and the Origin of Mankind? Clin. Yes no donb:. 


."t Is 


(b) In beginning thus with Matrimony, Plate hlimſelt 
Let us hear his Managers of the Queſtion. LL. I. 4. 


*. te 1 af air of Genrintion tak its Riſe from the Union and Community of Wedlock. C. It det (vo. A. Why then 
j WAC;.! 4 Co © *)\, _ , */} . 4 5 F gf 
$ tu“ I, "ws he in thy fir(t place eftablijl'd, they canuot but have a good Influence on all the fut ure Regulations of 


State, (1) See Mr. Ber Note upon this Sed. 
ovierves, that amongſt Animals the Plesſute of Generation is greater than that of Freding. 


(c) My Lord Bacon, De Augment. Scicm, I., 7. K 


Pryyiadct 
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Book VI. 


Men are inclined by a Natural Appetite, as 
Selt-Preſervation, and the Love and Education 
of Off. ſpring, many have rais d a Scruple, as if 
they were not under the Care and Cognizance 
of the Law of Nature. For lay theſe Authors, 
what need was there of a farther Engagement 
to ſuch Performances, as the Senſitive Appetite, 
and Inſtin& did with ſufficient Strength incite 
and drive us to before? But indeed their De- 
pendance on natural Inſtinct, is ſo far from 
proving them to be uncommanded by the Law 
of Nature, that it rather argues a more pecu- 
liar and more earneſt Care in Nature to have 
them obſerv'd, with the utmolt Strictneſs, as 
the immediate Cauſes of the Safety and Welfare 
of Mankind: whilſt diſtruſting, as it were, the 
bare Force of Reaſon, ſhe aſſiſts and ſeconds it 
with ſo violent an Inſtinct, that Men cannot, 
without great Difficulty, bend the contrary 

way (a). Where ſhould we find a Perſon who 

would venture the common Vexation of Chil- 

dren, were he not led to deſire them, as well 

by a Natural Inclination (b), as by the ſober 

Advice of Reaſon (1): eſpecially ſince the 

means of obtaining them are ſuch, as would 

appear both tedious and deſpicable to a wife 

Man, unleſs attended with ſome delightful 

Charm (c)? We acknowledge that there 1s a 

great Difference between Taſtinct and Reaſon, 

and that in moſt Caſes thoſe Powers take quite 

contrary Roads, and that therefore the Licen- 

— of the former is to be bridled, and 

controll'd by the Authority of the latter; 

which to compaſs and effect is an Argument of 

a great and worthy Soul. But altho' /nflne? 

bath not in it ſelf the Force of an Obligation, 

vet it many times happens, that we may, by 
!»me ſuperior Engagement, be ob/zged to under- 

tale a Performance, which bare Inſtinct before 
inclined us to (2). 

And hence we may infer the Falſeneſs of 
that Poſition (d), which aſſerts that a Mother, 
who kills her Child to avoid publick Infamy, 
and fo ſtifles her Inſtin& of Natural Affection 
by another Inſtin& of Averſion to Shame, is 
not guilty of a Sin againſt the Law of Nature. 


For the Infant's Life was guarded by that Law, 


as well as by the Inſtinct of the Mother; and 
it was her Duty to have known, that her Dit. 
grace was an Evil which ought not to have 
been weigh'd againſt the Death of an Innocent, 
brought into the World by her free Conſent. 
If the Care of her Reputation was dearer tg 
her than the Pleaſure of being a Mother, ſhe 
ought to have conlider'd this before ſhe 
chang'd her pure and ſpotleſs Condition. But 
afterwards, it would be barbarous Injuſtice to 
_ the Sin of the Parent by — che 
11d. 

When Marriage is once contracted, in as 
much as the Gift of Fruitfulneſs is not con. 
ferr'd by human Power (e), a greater or a 
leſs Number of Children equally anſwers the 
Obligation of Nature. Nor ſhould the Wive's 
Barrenneſs raiſe any Scruple in the Husband 
as if he had been wanting in his Duty to the 
World (J). 

IV. To carry on our Enquiries as clearly as 
may be, this in the firſt Place we take to be 
molt evident, that all thoſe impure Pleaſures 
are repugnant to the Law of Nature, which 
aim at no other End than the Satisfaction of 
Brutal Luft (3). For the more warmly the 
Appetite of Love ſtirs in human Breaſts, the 
more is Nature and Reaſon concern d to pro- 


vide, that the Irregularities of its Motions do 


not pre judice that come Order, which is the 
very Life of Society; and that it be rather 
made to contribute to the Maintenance of De- 
cency and Peace. Whence appears the moſt 
deteſtable Sinfulneſs of thoſe Pollutions which 
we ſo juſtly call Unnatural. | 
But the Sin of Uncleanneſs is not confin d to 
thoſe groſs Degrees; many grievous Violations 
of . there may be in what we are wont 
to term the ordinary way of Nature; and theſe 
happen as often as we purſue our Pleaſure, 
without regarding the only juſt End of it, the 
due Conſervation of our Race. It hath indeed 
been aſſerted that many Nations of old thought 
it a Part of Natural Liberty, to proſecute 
an amorous Entertainment, without being (g 
tied by the Rules of Matrimonial Strictne ls. 
But tis ſufficiently manifeſt, that if all Men 
ſhould 


Previdit ile maximus mundi parens, 
Cum tam rapaces cerneret fati manus, 
Us damna ſemper ſobole reparet nova 


Cælilem vitam probet 
terilis javentus; hoc erit quicquid vide: 


Unius 441 Zturba, 
Senec. Hypol. V. 465, ec. 


The wiſe Creator knew the World was frail, 


And order'd quick Succeſſion to repair 


Still with new Race the Breaches made by Fate. 


Let our barren Vouth 

Experience their miſtaken Chaftiry, 

And all you ſee muſt prove a ſhort-liv'd Crowd, 
A People of a ſingle Age. 


(a) 44d. Oppian Cyneget. I. 3. v. 107, Cc. Halieur. J. 1. v. 502, Cc. (b) Vid. Euripid Medea. v. 1090, Cr 


IIippol. cron. v. 616, Cc. 


(1) See Mr. Locke's Eflay of Human Underſtanding, B. 2 c. 21. 34 


(c) Add. Val. Mex. J. 7. c. 2. . 1. Extern. Montaigne Eſſais, I. 3. c.s. p. m. 137. Cartes de Paſſion. Art. XC. 


(2) See Mr. Barbeyrac's Second Note upon this Section. 


(d) Yid. Graſwinkel. 4% Grot. J. 1. c. 1. /. 11. 


(e) Geneſ, XXX. 1,2. (f) Senec. I. 2. Contr. 13. Fruitfalneſ; doth not come at our Pleaſure, nor at the time fix a 
for it in our Account : Nature is abſolutsly at her own Diſpoſal; and not tied up by human Law; : Sometimes ſhe haſten; 
and outrans our Wiſhes, ſometimes ſpe proceeds ſlowly, and dijappumnts them with her Delay. Nature doth not work ) Form, 


nor is Chance confin'd to Rules and Preſcriptions. 


e Law may appoint # ſer Day, but Nature takes no notice of the 


/.;mitation. (3} See Mr. Barbeyrac's 1ſt, 2d, and 3d Notes upon this Section (g) Thus Mr. Selden, De J. N. 
& Sec Heb L.s. e. 4. ſhew's from the Jewijb Rabbies, that before the Moſaica! Law it was allowable for a Woman, 
t yer married nor berroth'd, to beſtow herſelf, either gratis, or upon Conſideration of a Reward, withour rhe 
Continement of Cohabitation. Whereas the ſucceeding Inſtitution abſolutely forbad circumciſed Perſons to ute 
iny Community of Bed, without entring on a married State though if this were praftis'd between a circum- 
ed Friſon and 2 Heethen it was, in ſome Caſes, adjudg'd lawful. To which Purpoſe they cite Deut. XXIII. 18 


Lern. 


CHapP. I. 


ſhould make a conſtant uſe of this irregular free- 
dom, human Society could not long ſubſiſt, either 
in a graceful or in a quiet Condition. And 
therefore, according to Bp. Cumberland's moſt 
true Rule (1), 7 hat in which it is impoſſible for all 
Men to agree, cannot be according to right Reaſon. 

Nor was the Command of Natural Law, as 
to this Point, ſo quite worn out amongſt thoſe 
very Nations, which allow'd a publick Security 
to ſuch Practices, as that they really approv'd 
of what they permitted, or abiolv'd the Actors 
from all Marks of Diſgrace. Tis a famous 
Aphoriſm of Qian, that a Yhore is Vile, or 
Wicked, by ber Profeſſun ; and the Romans 
thought it a ſufficient Puniſhment to theſe looſe 
Ladies, to make them ſhew their Licenſe in 
Publick before the Magiſtrates, and thus to 
ſtand infamous on Record (a). The Principle, 
then, on which thoſe States and People pro- 
cceded, who conniv'd at ſuch youthful Diſ- 
orders, was, by the means of theſe publick 
Traders in Lewdneſs, to preſerve and guard 
the private Chaſtity of Virgins and of honeſt 
Matrons. In warmer Climates, the Extra- 
vagance of wild Gallants (b) might have in- 
jur'd the moſt ſacred Modeſty, had it not been 
diverted by a Tribe of forward Nymphs, who 
were proud of their Addreſſes, and met them 
in their irregular Deſigns. This, however, 
is manifeſt, that the ſame Nations which ex- 
tenuated rather than defended theſe Immora- 
lities, as no more than harmleſs Failings, and 
pardonable Slips of Youth, did yet, at the ſame 
time, aſſert in the higheſt Degree the juſt Ho- 
nour of the Marriage-Bed, and eſteem'd Faith- 
fulneſs to it, as a Mark of ſingular Sanctity 
and Goodnels. 

V. A diligent Obſerver of Human Nature 
will eaſily diſcover how extravagantly Unrea- 
ſonable it is, that Mankind ſhould be propa- 
gated by Chance- Beds, without Confinement, 
and Rule. Such a Life, they tell us, the Peo- 
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ple of Attica led before the time ot Cecropss 
cohabiting like a Herd of Beaſts, under no re- 
gard to Decency or Diſtinqtion. Whoever was 
made a Mother by ſo wide a Proviſion , pre- 
ſented her Medly- Off. ſpring to any one ofthe 
many Fathers who would be pleas'd to own 
and to accept it. When Cecrops, by the inſti- 
tution of Matrimonial Laws, fag baniſh'd this 
barbarous Cuſtom, he paſs'd, in Fables with 
the Common People, for a kind of an Herma- 
phroatte ; either becauſe he taught them to 
know their Fathers, as well as their Mothers, 
or becauſe, by the conjugal Tie, he incorpora- 
ted, as it were, Two into One (e). Who is there 
that can pretend to be inſenſible, how little 
Difference would be left between Beaſts and 
Men, ſhould the Ordinances of Marriage be 
univerſally cancell'd and repeal'd? Indeed the 
Beaſts would then have the Advantage of the 
Compariſon (d). They are frequently obſcrv'd 
to ule ſome ſort of Conftancy, in their way of 
Love, and ſome Semblance of Conjugal Fi- 
delity. And it the fair Miſtreſs raiſe a Quar- 
rel in the Herd, 'tis only at certain Seaſons of 
the Year, when they feel a Warmth beyond 
their ordinary Temper. But Men would be per- 
petual Rivals; and Human Race would be 
confounded and deſtroy'd by ſo wild a Method 
of its Preſervation. Again, How miſerably 
weak and helpleſs would be the Condition ot 
the breeding Mothers? Or, if they weather'd 
out that Danger, How great would be the 
Trouble, how high the Charges of Education 

above their ſingle Strength or ſingle Fortune ; 
It is plain, the Men would not be over forward 
to aſſiſt them under either of theſe Burthens ; 


not in the Firſt, unleſs they knew themſelves 


to have been the Cauſe of their Pain; not in 
the Second, unleſs they could be aſſur'd, that 
the Child, to be provided for, was their own. 
And ' tis not likely, that they ſhould be able to 
obtain any Certainty in theſe Points, without 


Levit, XIX. 29. Geneſ. XXXVIII. 14, Cc. Add. Grot. «d Geneſ. XX. 9. The Reaſon given by Maimonides for this 
Prohibition is, that the Contentions and other Evils, uſually occafion'd by theſe irregular Liberties, might be 
avoided, and that Good of certain Notes and Diſtin&ions of Families procur'd. Tis not neceſſary to appeal to 
the Teſtimony of Heathen Writers, yet ſee Epicter. Enchir. c. 47. Plaut. Curcul. 48. 1. Sc. 1. v. 33, &c. 


PH. Quin lexo hic habitat. PAL. Nemo hic prohibet nec vetat, 
Quin quod palam eſt venale, fi argentum eſt, eas, 

Nemo ire quenquam publica prohibet via, 

Dum ne per fundum ſeptum facias ſemitam. 

Dum te abſtineas nupta, vidua, virgine, 

Juventute, & preris liberis ; ama quod lubet. 


PH. As I take it, here lives my worthy Procurer. PAL. 


We have a fair Market; if you bring Money in your 


Pocket, you are free ro buy any thing but prohibited 


Goods. No Body hinders you from travelling in the 
* High-way, ſo long as you don't break Hedges and In- 
* cloſures: and in the fame manner fo long as you re- 


* frain from Wives, Widows, Virgins, Youth and Free- 


* men's Sons, you may een love as you liſt. 


( 1.) Of the Law of Nature, c. 5. . 46. (a) Tacitus of Viſtilia, Ann. L. 2. c. 85. That Youth in Quintilian 


(Decl. 14.) was arriv'd at the higheſt Pitch of Impudence, who forms a publick Accuſation againſt his Miſs, foc 
2 — him a Potion that ſuppreſs d his Love. Amongſt other of his Rants, this one, 7 had juft enongh to furniſh my 

elf with a moderate and ſparing Meaſure of unforbidden Joys, ſufficient for the Neceſſities of Life, Therefore inſtead of 4 
Wife I was content with a Miſtreſs, and with a ſingle Miſtreſs , which is a moſt certain Sign of Frugslity and good Manage- 
ment in Pleaſure. (b) V. Cicer. pro Czlio. c.17, &c. Epi8. Enchir. c. 47. Add Muſon. in Stobæus, Serm. VI. Gror. in 
Math. V. 27. The Mahometans allow Fornication with their Maids; which the more Vertuous Indian do, in all 
Shapes and on all Accounts, deteſt. Plutarch (de Virtut. Mulier.) reports, that among the People of Chios, for the 


Space of ſeven hundred Years together, there was no mention made of Adultery, or any other unchaſt Practice; 


though the Iſland was Famous for Beauties. 

(©) Arhenzvus, . 18 c. 1.  (@ ) Quintil. 12. Oer. 1 g.c. 2. * Tho' Dido in Yirgil, complains of her late 

, unhappy March, yer her real Thoughts could not but break out, and the declares in the midſt of the Lamenta- 
tion, that a Life abſolutely without Marriage, was the proper Condition of Beaſts not of Men. 


Num licuit thalami expertem (ine crimine vitam 
Degere more fer? ZEneid. 4. 550. 
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the regular Reſtraints of Marriage. For what 
Ariſtotle (1) reports of a Nation in Africa (a), 
where the Wives are held in Common, but 
the Children diſtinguiſh'd and appropriated , 
by the Likeneſs of Features, is, at beſt, a very 


deceitful Method. Tho' indeed 7 heocr:tms (b) 


makes the Tokens of an Adultereſs rizra bee 
torxorm rel, Children unlike the Husband, and 
Horace s Wiſh for the Roman Chaſtity is Lan- 
dent ur /emili prole puerperæ, Let the Women 
* deſerve Commendation, for picturing the 
© legal Father in the Child. 

Laſtly, ſince without Matrimonial Preſcrip- 
tions, we cannot well ſuppoſe any ſuch thing 
as Families, nor without Families any publick 
States; and lince therefore the whole Order 
and Harmony of Civil Life is founded on theſe 
Regulations, it is moſt clear that were Men 
entirely releas'd from ſuch Bonds, they mult 
live in an unſociable, ſeparate Condition, lit- 
tle better than Brutal. And therefore Horace 


ſhew'd his true Judgment in deriving the Ca- 


lamities of his Country 


Fecunaa culbæ ſecula nuptias 
Primum inquinavere, & genus & domos : 
Foc fonte derivata clades 


In patriam populumgue fluxit. L. 3. Od. 6. 
5 IV. 17. Er. 
Firſt thoſe Flagitious Times 


(Pregnant with unknown Crimes, ) 
Conſpired to violate the Nuptial Bed; 
From which polluted Hea 
Infectious Streams of crowding Sins began, 
And thro' the ſpurious Breed — guilty Nation 


ran. 
My Ld. Roſcommon. 


To all which Conſiderations we may add, 
that without a Succeſſor, in way of Marriage, 
no Man could be born to an Eſtate or Inhe- 
ritance; and ſhould we take away theſe Ad- 
vantages, Human Lite would be deprived of 
its chief Ornaments, if not of its neceſſar 
Supports. Tis remarkable what Zuſtin (c) re- 
lates of the Partbeniæ amongſt the Spartans ; 


they were born, as the Irony of their Name 


1mports, from promiſcuous and irregular Em- 
braces, and being grown up to a Senſe of their 
Shame and of their Poverty, fearing to ſtarve 
at home thro' Defect of R Fortunes, 
they were neceſſitated to leave their Country, 
and ramble abroad in a Body, to force a Main- 
tenance and a Seat (d). 

VI. In as much then as it appears evident, 
beyond Diſpute, that in order to the keeping 


up à comely and à regular Society amongſt 
Men, it is neceſſary, that the Propagation of 
Human Kind ſhould be ſettled and limited by 
Matrimonial Conſtitutions, we are in the next 
lace to enquire what Obligation particular 
erſons, of proper Years and Abilities, have, 
to engage in a married State. And here we 
may firſt take a View how the Matter before us 
hath been order'd, by the Laws of various 
People and Governments, and then how far it 
ſeems to be determin'd by the bare Law of Na. 
ture. It was the Doctrine of the ancient eus, 
as Mr. Se/den(e) informs us, that by the Di- 
vine Precept of Eucreaſe and Multiply, all their 
Males were bound to Marry before they had 
compleated twenty Years; unleſs upou account 
of ſome Natural Defect , or becauſe they had 
devoted themſelves to a Life of Chaſtity, and 
conſtant Study of the Law And this Com- 
mand they ſaid extended to all the Foſterity of 
Neah. They added, that he who buried his Wife, 
without — a Son and a Daughter, ( and 
thoſe as Perfet? by Nature as their Parents) had 
not yet fulfll'd the Precept. But that in caſe a 
Man's Son and Daughter were dead, and had 
left Children of both Sexes, the Grandfather 
was then free. That, otherwiſe, upon Defe& 
of Iſſue of either Sex, Men were oblig d to con- 
tract new Marriages, ſo long as their Age would 
ive them leave. And. therefore, that if a Man 
Ba either taken a barren Wife, or one that 
was not yet old enough to be a Mother , he 
did not anſwer the Law, unleſs he took another 
immediately capable of Hearing. Leo Mut inen. 
fis (f) obſerves farther, that altho' the bring. 
ing of a Son and Daughter into the World, 
ſeem'd to be ſufficient for the full Obſervance 
of that Divine Command, yet a Man, of conve. 
nient Age and Strength was ſtill bound to ſeek 
a married Life, for the avoiding Fornication 
(g). But whether this Injunction extended to 
Women as well as to the Men, was a Point not 
very well ſettled and agreed amongſt them. It 
is moſt probable, that their Judgment was to 
this Purpoſe, that the Women were not in- 
deed oblig'd to any determinate Time, becauſe 
it is not in their Power to marry when they 
will; but that upon the firſt fair Offer made 
them, they ſtood engag'd to contribute their 
Aſſiſtance to the World. Tis a Saying amongſt 
the ſame Doctors, that He who neglects ihe 
Precept abont the Multiplication of «Mankind , 
ought to be look'd upon as a Murtherer (h). 
Many other Nations have, 1n their publick 
Inſtitutions , declar'd themſelves to the ſame 
Purpoſe (i). Plutarch recites a Law of Ly. 


(1) Pol. B. 2. c. 2. (a) Who 


ps are the ſame that Nicol. Damaſcen. (de Mor. Gent) calls Limyrnii. 


(b) Hl. 17. (c) L z. c 4. (d] Servius (ad 3. En. v. 551.) & Lactantius (de fall; relig. c. 20.) vary ſome- 


what in the Relation of this Sto 


. Hither may be referr'd moſt of the common Arguments urged againſt Plato's 


Community of Wives. Add Stob. Serm. LXV. Calas, King of Perſis, having by a Publick Ordinance, com- 
mand ed the promiſcuous Uſe of Wives and Women, his Subjects roſe in Rebellion and expell d him the Kingdom- 


Procop. Hiſt. Perſ. I. 1. c. 5. Agath. I. 4. (e) De J. N & G. Sec. Heb. 1b. 5. c. 3. 


(g) Plato 1 > I. 11.) delivers the like 
012/27 to paſs for fufficient. 
Plin. N. H. I. V. c. 17. So 


(H ) De rit. Hebr. p. 4. 2 


inien, and adds, One of each Sex is the leaſt Number of Chilaren — 
(h) Yer the Se& of the Eſenes amongſt them utterly forſwore the Uſe of Women. 4 - 
lin. c. 38. (i) Varro, in Leg. Mznia apud Nonium in Eunuchare. He that deſtroys his 


Country, his greater Parent, is moſt inexcuſably guilty: Aud this every one does, ſo far #5 in him lies, who either gar 
himſelf from being a Father, or deferrs to att as ſuch. See the Sayings of Muſonius, Hierocles and Antipater in = x 
Serm. LXV. Aad Arrian in Epictet J. 3. c. 7. J. Pollux | 3 e 46: «yadper, mentions Suirs at Law carried on 


at Athent and L#::demen, againſt Celilacy and late Marriage. 


curgus, 
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cmgns, by which it was Enacted, that Old 


Batchelors ſhould be excluded from the ſolemn 
Sports and Dances of the Women; and that in 
the Winter Seaſon, they ſhould go naked up 
and down the Forum, linging a Song in Diſho- 
nour of themſelves, the Burthen of which was, 
that They own'd themſelves to be thus juitly 
prniſh'd, for diſobeying the Ordmances of their 
Country. And that, beſides all this, they ſhould 
have none of thele Honourable Marks of Re- 
ſpect and Duty paid them, which the younger 
Spartans were otherwiſe oblig'd to pay to the 
elder. Upon this laſt account Dercyllidas, a 
Famous, but Unmarried General , defiring a 
vounger Ferfon, according to Cuſtom, to re- 
ſign his Seat to him at a publick Solemnity, 
the Youth refus'd, with this ſmart Reaſon, He- 
cauſe, ſays he, you have brought no Son into the 
. World who might hereafter give place to me (a). 
At Rome the Cenſors ſometimes 1mpos'd a 
Mulct (for that Reaſon call'd Urormm) upon 
ſuch Men as had grown old in a ſingle Life (b). 
And good Metellus ſpeaks home to the Buſineſs, 
in Cellius, Could we, my Country-men, lays he, 
do altogether without Wives, we need not give 
our ſelves theſe unneceſſary Troubles. But ſince 

Nature hath ſo order d Matters, that Fluman 


Life can neither be very free aud eaſy with them, 
nor poſſibly ſub/ift without them, we ought rather 
7o conſult our perpetual Safety, than our preſent 
Conveniency (c). | 

It follows from the ſame Principles, that it 
is linful and unjuſt to emaſculate Perſons; at 
leaſt, without their Conſent. Domitian for- 
bad the Performance of this Operation by an 
expreſs Law (d). After which, thoſe who 
had ſo ridiculous a Deſign on themſelves, or 
on others, were oblig'd to ask leave of the Em- 
peror, or the Preſident of the Province (e). 
Upon what Account the Eaſtern Monarchs 
were ſo fond of employing Eunuchs in their 
neareſt Offices, may be ſeen in Xenophon (f). 
To whoſe Reaſons, we may add this one far- 
ther, that the Prince could, without Envy or 
Offence, make himſelt Heir to theſe Childleſs 
Favourites, and ſo ingroſs all they had got in 
his Service (g). Amongſt the Jews, an Eu- 
nuch was not permitted to be a Judge in any 
Caſe; upon the Opinion of their exceſſive 
Spitefulneſs and Cruelty. And, in the nates, 
tis a common Saying, that To caſtrate Beats 
makes them more Tame and Humble ; but the 


fame Experiment tried on : Men makes them 


more [nſolettt and Intolerable (h) (1). 


6 


{a) M3 pvimns dzau®, Oc. Phocylides. 


To live unmarried is to die unmourn'd: 
Add to your Race; ſee Nature's Gift return'd. 


Plato de LL. I. 4. p 835. Every Man, who arrives at the Age of thirty Y:ars, ought to chuſe him out a Wife ; conſidering 
with himſelf, that Mankind is by a kind of Natural Deſire prompted to a Purſuit of Immortality ; there being no Perſon 
who is not Ambitious of keeping a perpetual Name and Memory with ſucceeding Ages. Now the Way by which human Race 
obtains an endleſ; Duration, is by leaving an uninterrupted Courſe and Series of Poſterity. It cannot but be highly crimi- 
nal, for a Man to rob himſelf of Immortality through his 6wn Default: yet whoever neglefts the Affairs of Marriage and 
Iſee, voluntarily throws away his Title to this unvaluable Benefit. Cicero (de Finib. &c. J. 3. c. 20.) obſerves, that in 
order to a Man's living as his Nature dire&s and enjoins, it is convenient, that he apply his Mind to the Choice 
of a Partner, and the Defire of Poſtericy. Philip Baldzus (de IAolat. Ind. Gent. p. 2. c. 3.) 1 of the People 
of Benjin, that they look on it as the baſeſt Reproach to want Children : ſuch a Perſon (they ſay) ts not worthy to 
{ce a Man firſt in a Morning. 3 
(b) Valer. Max. J. 2. c. 9. Feſtus in Uxorium, & ibid. Jof. Scal. Plutarch reports the ſame in his Life of Ca. 
millus. ( c ) Poſidonius called the Myſiaus, who admitted no Women amongſt them, cle, Men wit heut Life. 


Strabo, I. 7. p. 205. Of the Lex Papia Poppeæ, ſee Lipſ. ad Tacit. I. 3. Ann. c. 25. & Jacob. Godofred, Which Law 
the Chriftian Emperors repeal'd, probably by Advice of the Church- men. Vid. L. 8. t. 58. C. de infirmand. per. 
celibat, & Sozomen. I. 1. c. 9. The Speech of Auguſtus in Dion, Caſſius, I. 56. is remarkable on this Subject. 
lian, (V. H. J. 6. c. 6.) recites a Law of the Spartan, enacting, that If a Man had encreasd the Common- 
* wealth with three Children, he ſhould be releas d from keeping Watch; with my from all publick Duties and 


Charges. See likewiſe a long Paſſage of Hierocles in Stobexs, Serm. LXXIII. d) Y:d. Sueton. Domit. c. 7. 


Statius, IV, Sylv. 
Qui fortem vet at interire Sexum. Forbids the nobler Sex to feel Decay. 
Add Martial. J. 6. Ep. 2. 


(e) Ha. Caſaubon. ad Sueton. & Juſtin- Mart. Apol. 2. Add Deuteron. XXIII. 1. Joſeph. Autig. Jud. c. IV. 8. 
L 9. f. 2.1. 27. .. 28. D. 4d L. Aquil. Novell. 142. & ib. Dion. Godofred. I. 4. /. 2.1. 5. P. 4d L. Cornel. d« Sicariis. 
Euſeb. Evangel. Prep. I. 6. c. 8. In Syria and Oſroene many caſtrate themſelves like the Prieſts of Cybele. But King 
Abgarus commanded the Hands of all thoſ:, who had abuſed themſelves in this manner, to be cut off: after which Order, 
the Infamous PraFice ceaſed in that Country. Quintil. Inſtit. Orat. JI. 5. c. 12. For my own Part, when 1 contemplate 
Nature, there is no Man w ho ſeems not ary and comely to me than our Eunuchs ; who are thus abuſed, purely ro 
render them more Beautiful. Providence can never be ſo negligent of its Work, as to let Infirmity paſs for Excellency : 
or can that which would be Mon ſtrous, if produced by Nature, be Handſome if procured by Ars. Let this Cheat, this 
ſeigned Alteration of Sex, delight the Vataries of Luft ; yet Vice and Immorality will never be able to gain ſuch an Empire, 
45 to make that Good, which they make Coftly aud in Requeſt, How Hermotius revenged himſelf on Panienius, who 
had thus diſmembred him, See Herodot. Dran. (f) Cyropæd. J. 7. p. 116. Ed. H. Steph. | |; 
() Heliodor. Æthiop. 1.8. in fu. The Eunuchs are the Ears and the Eyes of the Perſian Courts; who having neither 
Coildrin nor Kin [men to engage their Minds, depend entirely on Him that employs them. Claudian. in Eutrop. I. 1. 


An Eunuch feels no Tie 
Of Duty, Nature, or Progeny. 


— — Eunzchus nulla pietate movetur, 
Net generi nat i ſve cavet. 


(h) Heliodor. J. 9. Eunuchs have ever a great deal of Jealouſ/ in their Temper ; and therefore they mate the better 
rde Women; being then employed to hinder others from Pleaſures, which they are themſelves incapable of enjoying. 
(1) See Grotius g Deuteron. XVI. 18. 
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Some obſerve that Eunuchs were firſt made 
in thoſe Countries, where Poligamy was per- 
mitted: the Number of Men being ſuperior, 
or at leaſt equal to the Number of Women. 
Others maintain that they owe their Original 
to the Right of War ; when a Conqueror ſpa- 
ring the Lives of thoſe he overcame, thought 
tic to put them into this unmanly Condition, 
that having loſt the Springs of private In- 
tereſts and Affections, they might, with the 
more Security be truſted in his Service. 

VII. If we conſider barely the Force of Na- 
taral Law, we (hall conclude, that in as much 
as Matrimony 1s the great Source, and the main 
Foundation of a Secia Life (1), Men are fo far 
bound to enter upon it, as they ſtand engag'd 
to all Duties neceſſary for the attaining of that 
End: yet Nature lays this Injunction on us in 
the manner of an Affirmative, Indefinite, Un- 
limited Command; fo as not to oblige neceſſa- 
rily all Men, and at all times; but requiring 
dus Occaſion before it exacts our Performance. 
Now in fixing the Occaſion of Matrimony, we 
are not to relt in the Fitneſs of Age and of 
Ability, but are likewiſe to ſuppoſe that the 
Match offer d us, is anſwerable to our Birth 
and Condition, and that we have both com- 
petent Wealth to maintain, and competent 
Prudence to govern a Family (a). The Laws 
of the ſanders prohibit Marriage to Perſons 
of extreme Poverty (b). Sometimes too it hap- 
pens, that the Condition of the preſent Times, 
or the ſtrict Care of a Function incumbent on 
us, w1ll not give us leave to think of changing 
our State of Life (c). And therefore it is not 
only unneceſlary, but ſenſeleſs and ridiculous, 
that thoſe young Fools ſhould run a Marriage- 
hunting, who have neither Means nor Wit 
to keep a Family from ſtarving, and who, at 
the beſt, are only able to ſtock the Nation 
with a young Succeſlion of Beggars. Thoſe, 
again, deſerve not only Excuſe, but Commen- 
dation, who decline a married State, that they 
my with more Eaſe and Opportunity 1mprove 
and cultivate their Minds, for the publick 
For ſince the two 
great Ules of Matrimony are the Preſervation 
of Race, and the avoiding thoſe fouler Luſts 
which would ſtain and ; Fans Human So- 
ciety; ſo long as neither of theſe Ends is like 
to be prejudic'd, we ought not to blame a Reſo- 
lution of ſingle Life in ſuch Perſons as pro- 
bably foreſee, that they ſhall be able thus to do 
more good to their Country and to Mankind, 
than in another Condition. If therefore a 
brave and generous Soul ſhould either be in- 
ſenſible of the idle Strings of Love, or able 
caſily to maſter and ſuppreſs them (d), and, at 


the ſame time, capable of benefiting the World 
otherwife than by advancing its Stock and 
Breed ; we cannot, in reaſon, imagine, that 
Nature lays any Obligation upon him to ler 
the Charms of the fair Sex hinder or divert 
his worthy Deſigns (e): Eſpecially ſince there 
are ſo very few, who can pretend to this Gif: 
of Chaſtity : ſo that the World is in no Danger 
of coming to an untimely End by their Reſo- 
lution. Much leſs ought thoſe Perſons to fear 
Reproach and Cenſure, who having ſerv'd Man. 
kind by a former Marriage, decline a ſecond 
Engagement for the ſake of their Children. 
Tho”, on the other ſide, the Law of Charondas, 
in Diodorus Siculus, . 1 2. c. I 2. ſeems a little too 
hard, excluding all thoſe Men from the publick 
Councils of the State, who had brought a Mo- 
ther. in- law into their Family. The Reaſon he 
gave for fo ſevere a Decree was this, He eſteem d 
it impoſſuble, that a Man ſhould be able to aduiſe 
well for the [ntereſt of his Country, who had 
been ſo far from conſulting the Good of his own 
Children, If his firſt Marriage prov'd ſucceſsful, 
he ought to reſt ſatisfied with that Happineſs ; if 
unfortunate, he could not be reckon'd m his Wits, 
for running on a ſecond Danger. But indeed, 2 
ſecond Marriage does not always prove 1nju- 
rious to the Children of a former Bed. And 
as to the other Part of the Objection, it may 
be eaſily retorted. We have ſomething like 
it in the old Greek Epigram, 


Eine amE vitae, mA Nuss Nintes Mare, 
Naunyzs we Dis. buddy gggenior. 


He that eſcapes one Wife, and ventures on, 
Courts a new Ship-wrack,when but half undone. 


To which Harry Stephens has given this In- 
genious Anſwer, 


One amE y mi Aeg AAA iA 
"Ou, Ves worpns Eros Yu SG. 

Et Ai 1 n, ui Rule d NA Leut, 
Es 4229), Aνj,ẽ˖ꝗ innds Y wir tai (f). 


When a ſtout Widower tries the ſecond Hit, 
Zis hard to blame his cMemory or Wit. 
This may be Good, if one was Bad before; 
I, Good, kind Haun may have as Good in ſtore. 


On the other hand, it ſometimes falls out, 
that beſides the general Ordinance of Nature, 
a Man may be oblig'd by a particular Reaſon to 
enter on a married State. As, for Inſtance, 
{ſuppoſe a Royal Family ſhould be reduc'd to one 
only Perſon, that Perſon is highly and peculi- 
arly bound to ſeek an honeſt and lawful way of 


( 1 ) Cicer. de fin, bouor, & mal. Lib. 3. c. 20, Add. Plat. de Leg. Lib. 4. p. 835. 

(a) Plin. J. 1. ep. 14. When I reflect on the common Cuſtom of the Warld, and the Laws of our State, which command 
us, in Marriage, to have à conſiderable regard to Wealth and Fortune, I think it is very proper to mention, 7 has the young 
Lady, Father is Maſter of a very fair Poſſeſſion. And beſides this, the Hopes of a very fruitful Bed ought, in my Judgment, 
„% 4 great way in decermining our Choice, and to be r:ckined amongſt the chief Conditions of 4 Bride. Add Orat. M. 


Hortali. Tacit. An. I. 2. c. 37. 
(b) Arngrim. Jon. Deſcrip. and. c. 8. 


(e) See 1 Corinth. VII. 26. 


(d) ische rd wht ter, 25 Ph 


{oſtratus ſpeaks, Apoll. T. 1.8. c. 3. 4 Lover of Abſtinence from Love. (e) Ada Arrian in Epictet. J. 3. 0 . „ 
312. Ed. 4h. Corn. Nep. Epamin. c. 16. (f) Add Charon. de la Sagefle, 1. 1. 42, C 46. {2.3 Bacons 5d 8. 
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encreaſing his Race, to hinder the Confuſion 
which mult follow in the State, upon Default 
of Succellion; and becauſe, as Eu ipides (a) 
ſays, Male Children are the Pillars of great Fa- 
milies. And what we have thus ſettled, in re- 
gard to the Obligation of «Matrimony, ſeems 
more agreeable to the Nature and Condition of 
Men, than the Rule which Biſhop Camber- 
land (b) lays down, and ſo largely inſiſts on, 
that Since the Earth is now well ſtock'd, «Men 
are left at their liberty, to chooſe either a mar- 
ried, or a ſiugle Life. | 

VIII. From theſe Conſiderations, Judgment 
may be made, how far the Laws of particular 
States have Power to ſtreighten or to looſe the 
Natural Neceſſity of Marriage. And this, in 
the firlt Place, is evident beyond Diſpute, that 
a Civil Legiſlator may, by Vertue of his Sove- 
reign Authority, conſtrain all his Subjects, 
who are capable by Nature, and have means of 
procuring a ſufficient Maintenance, to engage 
in Matrimony by ſuch a time. But to compel 
a Man to marry for the Propagation of a Race 
of Beggars, is equally Impolitick and Inhuman. 
Yet it looks more mild, in this Caſe, to enforce 
an Ordinance rather by Rewards to the Com- 
plyers, and Subltraction of Benefits from the 
Recuſants, than by direct and poſitive Puniſh- 
Of this fort was the famous 7us trium 
liberorum (1) amongſt the Romans; and that 
Spartan Law mentioned by Ariſtotle (c ) enact- 
ing, that Fe who bad encreas'd the State 
with three Children, ſhould be free from the 
Trouble of keepmg Watch ; and he that had one 
above that Number ſhould ſtand farther exempted 
fiom all kinds of Burthens. After the ſame 
manner Szrabs (d) informs us, that the Per/ian 
Kings propos'd a yearly Prize to thoſe who 
had been Fathers of molt Children. 

It is no leſs evident, that a Prince or State 
would act molt ridiculouſly, as well as moſt un- 
juſtly, ſhould they in general forbid Matrimony 
to all their Subjects: Or ſhould they allow 
this Privilege to the Firſt born only of every 
Family, and enjoin ſtrict Celibacy to all the 
reſt(e). For it is impoſſible, that in fo great a 
number, All ſhould be able to lead a Life of Se- 
verity and Continence. Nor would theſe Con- 
{tirutions be a more merciful way of retrench- 
ing the exuberant Flood of Subjects, than the 
cruel practice of eæpoſing Inſants ſo common in 
ancient Greece, or the other of procuri 
tier, which Ariſtotle ([) himſelf adviſeth. 

But if it appear upon common Reaſon or Ex- 
perience, that any particular Office in a State 


Abor-. 


can be more conveniently diſcharg d by an Un. 
married, than a Married Ferſon, the Civil Laws 
may fairly reſtrain fuch an Employment to 
men that are content to live ſingly, and may 
oblige them to quit the Honour, when they 
change their Condition. Provided (till, that the 
Number of Men, privileg'd to forbear Matr1- 
mony by the Gift of Continence, be ſufficient to 
fill theſe Offices with a Conſtant Supply. For 
it mult not be ſuppos d that the deſign of ſuch 
an Ordinance, 1s either to Licence Irregular 
Luſts, or to do Violence to any Man's Natural 
Temper; in as much as no Man is compell'd to 
act in this Capacity, who judgeth himſelf unfit 
for the Service. And it mult be a farther Pro- 
viſo, that as to the great Buſineſs of Poſterity, 
due Care hath been taken of it another way, ſo 
that it may not ſuffer by theſe Reſtraints. 

In the ſame manner, 1t is lawful to forbid an 
Ambaſſador, a General, or a Soldier, when ſem 
on a Long or Dangerous Adventure, to carry 
his Wife with him, in the Expedition (g). 

Farther, ſince the Natural Obligation to 
e Matrimony is undeterminate, and admits of 
ſome Latitude, the Civil Legiſlator may fairly 
fix the Age of the Perſons, who ſhall be thus 
join'd together; or aſſign a Period taken from 
ſome other Conſideration. Thus in the Lex 
Papia Poppæa amongſt the Romans it was or- 
der d, that No Woman under Fifty, ſhould marr 

a Man of Sixty, ans Man under Sixty, a . 
man of Fifty : Which we find afterwards re- 
pealed by Juſtinian (h). So Plato (i) limits the 
time of a Man's being a Father, from Thirt 
to Fifty- five years of Age, and of a Woman's 
being a Mother, from Twenty to Forty (k). 
Amongit ſome People, it was unlawful for a 
Man to Marry, before he had given ſome ſignal 
Proof of his Valour upon the Enemy. As 
Sirabo tells us of the Carmaniaus, no one of 
whom was permitted to have a Wife, till he 
had taken off the Head of an Enemy, and pre- 
ſented it to his Prince (1). 

And, what is more, though Perſons are Na- 
turally free to Marry whom they pleaſe, yet a 
Government, if it ſeem for the Intereſt of the 
State, may in ſome Caſes reſtrain and limit this 
Privilege : for inſtance, it may be order'd, that 
no Subject ſhall Marry a Foreigner, none of the 
Nobility a Plebeian. Arrias 1n his Hiſtory of the 
Indian reports, that the ſeveral Orders of the 


People were forbid Marrying one into the 


other. A Husband-man could not give his 
Daughter to an Artificer, ner an Artificer re- 
turn the Compliment 1n the ſame manner (m). 


(a) Tphigen. in Taur. v. 57. 


(c ) Polit . 2.c. 7. lian. Var. Hiſt. Lib. VI. c. 6. 
H. Steph. 


(b) De Leg. Nat. c. 6. ſ. 9. 
(e) 74. Dig. Lib, 23. f. 2. De ritu napt, Leg. XIX. 


(i) Z. J. Lipſ. Excurſ. in Tacit. Ann III. 25; 
(d) L. 15. p. 504. EA. Caf. Herodot. L. 1 p. 36. Ed. 
(Ff) Polit. VII. c. 16. | 


(g/ 1. 1.t. 16. P. de Offic. Proconſ. Tacit. Ann. III. 33, 34. Pliny (I. 6. c. 22.) reports of the People of 
Taprobane, * That, in their Choice of a King, they do not only require, that the Perſon be good and merciful, bur 
* likewiſe that he be advanced in Age, and without Children: and if after his Admiſſion, he happens to obtain 
* Hue, they depoſe him from the Government, leſt the Kingdom ſhould become Hereditary. Solin. c. 66. 


Ch) Ha. Sueton. in Claud. c. 23. & Cod. Lib. V. . 4. de nuptiis, Leg. 27. 
(k) Add Ariſtor. Polit. VII. c. 16. & Michael Piccart, bid. Tacit. Germ. c. 20. 


G57. Ed. Mech. 


(i) Plato de Rep. Lib. V. p. 
( Strab. 


{. 15. p. 500. Add Abrah. Roger. de Bramin. p. 1. c. 11. (m) We find the ſame account in Hjeren, Oſor, de Reb 
Gett, £9214. 1. 2. & Montagne, L. 3. c. 5. b. 630, Ed. Paril. 1657. Fol 


Laſtly 


| 
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Laſtly, it may be enacted by Civil Powers, 
that Marriages (hall not be contracted but with 
the intervening Conſent of Publick Authority; 
CRY between Perſons of conſiderable Fi- 
gure and Importance in the State. The force 


of which, and of the like Laws may amount to 


this Effect, that all Matches contrary to ſuch 


Injun&ions, ſhall either be declar'd Void, or 


ſhall be diveſted of certain Privileges, with 
which they would be otherwiſe attended. 
Thus, in Z:vy (a), we find the Camparians pe- 
titioning, That they might have the Liberty 
© of marrying Roman Dames, and that, if = 
© had formerly been ſo happy, they might ſtill 
keep them, unmoleſted; and that the Chil- 
* dren, already born to them, might be ac- 
*knowleg'd for their juſt and lawful Heirs. 
And, in Dionyſius Halicarnaſſeus (b), we meet 
with.a Decree of the Senate, upon the Com- 
mencement of a War with the Zazmes, Giv- 
© ing leave, on both ſides, to the Latine Wo- 
© men, that had married Romans, and to the Ro- 
man Women that had married Latines, either 
to tarry with their Husbands, if they thought 
© fir, ot elſe to return into their proper Coun- 
try, leaving behind them their Male Iſſue, and 
carrying with them their unmarried Daugh- 
© ters. The Effect of which was, that al moſt all 
the Roman Dames quitted their Husbands, and 
return'd to the City: whereas all the other 
Women, two only excepted, preferr'd their 
Roman Husbands to their Latine Friends (c). 
IX. We are, in the next Place, to enquire by 
what Heads of Conditions, with regard to the 
Law of Nature, the Matrimonial Covenant is 
compleated; and likewiſe what Right accrues 
to both the Perſons from ſuch an Union. And 
here we ſuppoſe before-hand, that all Human 
Perſons, whether of one Sex or of the other, 
are naturally equal in Right; and that no one 
can claim the Sovereignty over another, unleſs 
it be obtain'd by the free Act of one of the 
Parties. For though, in Strength of Body and 
of Mind, we are allow'd to have the Adyantage 
of the Fair Train, yet this Superiority is not, 
of it ſelf, ſufficient to juſtify us in ſetting up 
for their Maſters and Governours. Therefore 
whatever igt a Man holds over a Woman, 
in as much as ſhe is by Nature his Equal, he 
muſt acquire, either by her Conſent, or by the 
Sword, in a juſt War. Yet fince it is moſt 
natural, that Marriages ſhould be founded on 
mutual Good- will; the former way ſeems more 


proper for the winning of Wives, the other 
for the procuring of Slaves. And therefore, 
in thoſe Countries where it is uſual to marry 
their fair Captives, the Men lay alide the 
ſevere Authority of Maſters, for a more gentle 
and more agreeable Sway (d). 

If then, we ſuppoſe all Mankind thus plac'd 
in a Condition of Natural Equality and Li. 
berty, it may happen that a Woman as well as 
a Man, ſhall defire Iſſue peculiarly for herſelf, 
over which {he may prefide and command. 
Now to accompliſh this End, it is neceſſary, 
that a Covenant pals between a Man and 
Woman, tor their Mutual AſſsFFance in ſerving 
Poſterity. If this Covenant be Simple, not 
join'd with any Agreement about conſtant Co- 

abitation, but reſpecting barely the Procre- 
ation of Children, it conters on neither Party 
any Sovereignty or Right over the other, ex. 
cept they may challenge, on either {ide, the 
promiſed Aſſiſtance, with regard to Poſterity. 
And, in this Caſe, if it was expreſly intimated 
in the Covenant, that the Woman deſir'd Iſſue 
properly for her ſelf and her own Management, 
the Children ſnhall be under the Government 
of the Mother. Such a kind of ſtmple and 
irregular Marriage we may call Amazonian, if 
any Credit is to be given to the Stories of thole 
warlike Dames (e). In the ſame manner, when 
T haleftris courted Alexander the Great (f), and 
(as ſome tell us) the Queen of Sheba King Slo- 
mon, the Off. ſpring could not fairly be reckon d 
ſpurious, but, in their way, honeſt and legiti- 
mate. So Travellers report of the Inhabitants 
of the Kingdom of Congo, that their main 
Strength conſiſts in Companies of Women, who 
live by themſelves in certain Territories aſ- 
ſign'd them by the Prince; and at ſet times 
chuſe ſome that they like beſt among the Men, 
for the ſake of continuing their Breed : If the 
Child prove a Boy, they fend him back to his 
proper Father, if a Girl they keep her in their 
own Train, and <ducate her under the Seve- 
rity of Martial Diſcipline (g). 

Now though it muſt be confeſs'd, that this 
kind of Coupling is Barbarous, at leaſt, if not 
Beaſtly ; yer, amongſt the moſt Civiliz'd Na- 
tions, there are often to be found Inſtances of 
Marriages, in which either both Parties are 
declard Equal, or elſe the Husband is oblig'd 
to ſubmit to the Supreme Civil Authority of 
the Wife. As when a Queen, who enjoys 3 
Crown in her own Right, takes a Husband, 


(a) ig 38. C. 36. (b) L. 6. init. (c) Senec. 4e Benef. I. 4. C. 35. I promiſed you my Daughter in Marriage, 
a/terward: you appear'd to be a Foreigner; under that Character 1 may net enter into ſuch a Relation with ys: Tie ame 
Jam which lay: this Prohibition on me, protects me from the Cenſure. (d) Add Dentcron. XXI. c. 10, ©. 

(e] Lid. Arrian. de enpedit. Alexand. I. 7. Procop. H. G. I 4. Palzphar. de fab. nary. 1. 1. c. 33. Jormand. 4- 
Reb. Geti c. c. 8. Steph. Clerc. Queſt. Acad. 2. Juſtin. J. 2. c. 4. Diodorus Siculus, I. 2. c. 45. reports, ; Thar the 
Sovereign Dames oblig'd their Husbands to perform all the Servile Employments, even thoſe which, in othet 
* Places, belong particularly to the Maids : He tells us the ſame of a People in Lylia, whom Hercules utterly de- 
ſtroy ed, thinking it a Reproach to Mankind, That a Nation ſhould be ſuffered to continue where the Government was in 
the weaker Sex, J. 3. c. 53 © 55. (f/ Vid. Curtium, 1.6. c. 5. (g) Did. Edvard, Lopez e Regue Congo, 
I. 2. c. 9. Add. Franc. Alvarez. Deſcrip. Æthiop c. 133. Iſaac Vi. de Nilo, c 19 A, Glycas, Ann, g 11 
tells of the Agileaus, * That amongſt them the Women bear Rule over the Men, and are very Communicative of 
themſelves, without any Danger of their Husband's Jealouſy : that they Till the Ground, build rhe Houles and 

* ” a 
perform all the nobler Labours of the other Sex 4 
> an 
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"nd yet retains her Superiority in the Govern- 
ment (a). 

X. But we may take our leave of theſe irre- 
gular Matches, and proceed to examine thoſe, 
which appear more ſuitable to the Condition 
of Human Nature. This then we take for 
granted, that the Matrimonial Covenant ought 
to begin at the Man, not at the Woman, that 
the Courtſhip ſhould be us'd not on her fide, 
but on his: this method agreeing beſt with the 
Genius and Character of both Sexes. For tho 
it be in many Places uſual, for the Relations 
of the Woman, to make the firſt Offer to the 
Man, yet this is only to direct his Aim in the 
Attack, and to fix a particular Mark for his 
Addreiles. 

This Principle being ſuppos'd, it is clear, 
that the Man, when he makes his Suit, is deſi- 
rous of ſuch Iflue as ſhall be rrue and genuine, 
not ſpurious or adulterous. And therefore we 
ought to abhor, as contrary to Reaſon and Na- 
ture, the licentious Practice of many Nations 
in this Point. Travellers tell us, that the 
King of Calecut hath Two Wives, each of 
whom 1s conſtantly waited upon, with all Fa- 


miliarity, by Ten of the Idolatrous Prieſts ; 


and that the King elteems it an Honour to be 
thus abus'd; though he hath the Prudence, 
not to let his own Illegitimate Race ſucceed to 
the Crown, that Dignity being reſerv'd for his 
Nephews (b). Indeed the Women are in that 
Country, for the molt part, held in common 
(c); whence it comes to paſs, that the Fathers 
negle& the Care of their Children, and all In- 
heritances deſcend by the Mother's fide (4). 
Buchanan (e), to the Diſcredit of his own 
Country, reports a Law of Evenus, or Ewen, 
the Third King of Scotland, by which it was 
order'd, that the firſt Night of a Nobleman's- 
Marriage ſhould be the King's Fee ; and that 
the Noblemen, beſides taking the ſame Liberty 
with the Commoners Wives, ſhould again com- 
mand their Company whenever they pleas'd. 


pt 


Till Milcolomb the Third, at the Intreaty of 


his Queen Margarite, chang d this ſcandalous 


Indulgence, into a Fine of half a Mark, to be 
aid by the Husband, in lieu of parting with 
is Bed the firſt Night (f) At this time of 

Day, in the Kingdoms of Pegu and Arraca, at 

the Nuptial-feaſt, one of the Gueſts prevents 

the Bridegroom in his Addreſſes to the Bride; 
yet it is Capital for him to be catch d a ſecond 

time, uſing the ſame Freedom (g). 

We may conclude farther, that nothing is 
more repugnant to that Decency and good Or- 
der which ought to be kept up in the World, 
than to lead a wandring deſultory Life, with- 
out any fix d Abode, without any certain Seat 
of one's Fortunes and Concerns (h). The 
Education of the common Off ſpring is then 
certainly carried on with moſt Convenience, 
when the Parents unite their Aſſiſtances to fo 


good a Deſign; and their Minds are by theſe 


{weet Piedges knit together in a ſtronger Band 
of Affection (1). Beſides a conſtant Cohabi- 
tation, cannot but afford vaſt Delight and Sa- 
tis faction to an agreeable Couple: and then the 
Husband is by this means much more ſecure of 
his Wife's Chaſtity, than if they dwelt at 2 
diſtance. Such Matrimony, then, as is re- 

ular and perfect, conformable to Natural Rea- 
on and to Ends of Civil Life, beſides the Co- 
venant of Fidelity to the Bed, doth imply an 
Agreement on the Woman's ſide, that ſhe will 
conſtantly dwell with the Man, and unite in 
the ſtrict Society of a Family; as well for the 
Education of the Children, as for mutual Aid 


and Pleaſure (4). The Cuſtom amongſt the 


Chmeſe, for the Women to bind their Feet ſo 
very ſtreightly, that they cannot go without 
great pain, ſeems to have been firſt introduc'd 
on this —— Account, that being diſabled 


from gadding abroad, they might be oblig d to 


fix with the greater Application on the Care of 
Domeſtick Affairs (I). 
From what hath been obſerv d before, it ap 


pears 


( a ) See the Articles of Marriage between Philip and Mary in Thuan. 1, 13. ad ann. 1553 & 1554. Thoſe of 


Mary Queen of Scots, ibid. I. 20. ad ann. 1558. & 1. 37. „ init. Add. Marian. Hiſt, Hiſpan. 1. 24. c. 5. Diodor, Sic. 


I. r. c. 27. mentions a Decree that paſſed among 


Egyptians in Honour of Ie, importing, That the Queen 


* ſhould enjoy a greater Degree of Power and Dignity than the King; and that, amongſt private Perſons, in the 
Nuptial Writings, the Wife thould be inveſted with the Command, and the Husband be obliged to obey. Ade. 
Guicardin;, I. G. p. 178. where he ſpeaks of the Government of Caſtile adminiſtred with joint Authority by Ferdinand 
and Iſabela. (b) Vid. Aloyſ. Cadamuſt. Navig. c.75. we meet with the like Account in Ladov. Rom. Navig. V c. 7. 

(c) Vid. Per. de Valle, liner. P. 3. Ep. . [d] The Practices of the Colchians, reported by Barbequius, in his 
third Epiſtle, are very filthy. (e) Rer. Scotic. I. 4. (f) 1d. L. 7. Polydor. Virg. Hiſt. Angl. I. 16. Comp. Sucton. 


Caligul. c. 40. & Boxhorn. Not. 


(g) Ludovic. de Barthema, Itiner. p. 2. c. 11. Of the Inhabitants of Canicls, 


ſee Paul Venet. I. z. c. 38. (h) Xenophon had reaſon to call a Man's Home or his Fire-ſide the ſweeteſt and the moſt 
facred Poſſeſſion that he enjoys. Cyroped. I. 7. p. 116. Ed. I. Steph. Add. Ariſtot. Occon. I. 1 c. 3. 

(+) Geneſ. XXIX 32. Lyſias, Grat. 1. c. 2. So ſoon as ſhe bore me a Child, I admitred her into the full Truſt 
and Care of all my Affairs; judging this the firmeſt Band that could unite and engage us to each other. 


Conciliat ani mos conjugum partus fore. 
Senec. Herc. Oet. ver. 407 


* Children are, commonly, the means of uniting and endear; 
* a married Pair, "0 


(k) Demoſthen. in Neer. The Reaſon of our taking Wives is to obtain Iſſue, and to ſee our Family Affairs un- 


der a faithful Dire&reſs. Add. Xenoph. Occonom. & Columell. de R. R. I. 12. præfat. 


(1) Comp. Martin. Hif. 


Sin. J. 3. c. 28. Plutarch. Precept. Conjugal. As Phyfical Humours and Qualities are faid to diffuſe themſelves 
v hole through the entice Maſs, fo ought the Bodies, the Wealth, the Friends and Acquaintance of a married 
Couple, ro be throughly mixt and blended together. When the Roman Lawgiver forbade either of the Pair to 
* Live any thing to the other, the meaning was not to exclude them from a Participation of Benefics, but ro ſhew 
that they ought to hold all things Common between them. Sintil. Declam. 249. Le know that Marriages are 


f the things which hold a Common wealth together, which preſerve Race and Iſſue, and confirm and 
Deſcent of Patrimonies and Inheritances, and maintain Domeſtick Safety and Peace. Without this 


te the 
curity at 
Home, 
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pears why the Husband, and not theWife,ought 
to have the Priviledge of chuſing their feat of 
Reſidence; for it is He that admits her into 
his Family, of which he himſelf is the Head 
and the Director. Though no Man, commonl 
ſpeaking, will be ſo hard as not to ask hisWite's 
Conſent in this Point; eſpecially if ſhe brought 
him a conſiderable Fortune. 

It is farther evident, that without a Breach 
of the Matrimonial Contract, the Wife cannot, 
againſt the Husband's Conſent, ramble abroad, 
lodge a- part, or deny him reaſonable Favours, 
unleſs upon extraordinary Occaſion. 

Upon the ſame Principles is founded that 
pre ſumption in Civil Law, that Children born 
in Lawful Wedlock, are really the Hutband g, 
unleſs there appear ſome very ſtrong Argument 
to the contrary, ſufficient to overthrow the 
Favour of the Preſumption (a). The Engliſh 
Laws are particularly complaiſant to the Fair 
Sex, obliging the Husband to own a Child, 
born after he hath been abſent many Years, 
provided he hath been all the while within the 
Bounds of the Ifland (b). And they ground 
this Indulgence on two Reaſons, firſt, Becauſe 
the Wife hath ſolemnly given her Faith, that 
| ſhe will be True, which ſhe is preſum d not 
to have broken; and, ſecondly, becauſe it is 
in the Husband's power to ſecure his Wife's 
Honeſty ; and what Right, or Power, any 
Perſon enjoys, he is always ſuppos'd duly to 
exerciſe (c). 

And hence, the Opinion of the Vulgar 1s 
not altogether unreaſonable, when they fancy, 
that the Wife's Diſhoneſty caſts ſome kind of 
ignominious Blemiſh on the Husband : as if, 
either out of Folly or Meanneſs of Spirit, he 
had neglected to uſe his Authority (d). Do- 
mitian ſtruck a Gentleman's Name out of the 
Liſt of Judges, for receiving his Wife again, 
after he had put her away upon an Accuſation 
of Adultery (e). Some give another reaſon 
why a Mark of Shame ſhould be fix'd on this 
Misfortune ; and that is, becauſe it looks diſ- 
graceful in a Husband not to be Maſter of thoſe 


ood Qualities which might engage his Wife 
Af-dion, and ſecure her F jdelivy.o A 4 
lies under this unhappy Cenſute, and cannot 
conveniently redreſs the Wrong which he 
ſuffers, would do well to conſider Euripides 
wiſe Aphoriſm, that ; 


Ey chf N ig Nn 
AavIavey ma wii A. 


- 75 _ Frey 74 Human Wiſdom, to cover 
thoſe things with Secrecy, which look ill if th 
come abroad (f). : dons 


Charron's (g) Remark will not, in all Caſes 
hold ſtrictly good, that tis a vulgar Error and 
Folly to upbraid a Man with his Wife's Diſho. 
nelty; as if this were to make him ſuffer for 
the Crime of another, which tis not in his 
Power to prevent. 

It may not be amiſs, on this Subje&, to 
throw in an Occaſional Obſervation, that 
thoſe Marks of Reproach, which the Common 
People fix on the Heads of ſuch unfortunate 
Husbands, are no new Invention, nor confin'd 
to the Cuſtoms of our Weſtern World: For 
we read that the Emperor Anaronicus caus'd 
the largeſt of the Stag's Horns, he met with, to 
be faſtened on the Gate of the Market-place, on 
Fretence to ſhew the Vaſtneſs of the Beaſts he 
had kill'd in Hunting, but really as a filent Re- 
buke to the Immorality of the City, and the 
Lightneſs of the Dames (h). Bur as She can- 
not properly be call'd an Adultereſs who ſuffers 
in her Honour by Compulſion and Force (i), 
ſo to keep a Wife who hath been thus injur'd 
doth nor, in it ſelf, appear any way foul or re- 
proachful (k). 

XI. We are farther to examine, whether by 
the mere Law of Nature, from the Principal 
Contract of true and perfect Matrimony, there 
ariſeth any proper Sovereignty or Dominion 
of the Husband over the Wife. Indeed in holy 
Scripture it is expreſly ſaid, that the Will or 
Deſire of the Wife ſball be to her Husband, and 


Home, who would venture to travel into foreign Parts, or ſo much as take a Journey to a diſtant Eſtate ; to go 
on publick Embaſſies, or to engage in military Expeditions ? See Montagne's Eſſays, 1ib. 3. c. 5. Pp. 630, 631, 632. 


Edit. Pariſ. fol. 
juvenilis ardor impetu primo furit; 
Langue ſcit idem facile, nec durat diu 
In Venere tarpi, ſeu levis flamme vapor : 
Amor per ennis Conjugis caſte manet. 


Senec. Octav. v. 186, Cc. 


(a) See above, Jb. 4 c. 11. f. 10. & wid. Gell. I. 3. 6. 16. Plin. Hi. Nat I. 7. c. 5. 
(c) Tis a Saying of Gyges in Herodot. (Clio p 3. Ed. H. Steph.) Every one ought to 


State of England, P. 1. c. 16. 


At the firſt Blaze is Fury, Flaſh and Noiſe; 


* The Fire of Youth in Love's diſhoneſt Joys, 


But ſpends in Smoak, and what it gave deſtroys. 8 
Whilſt the chaſt Paſſion of a lawful Dame 
Burns with a gentle, but an endleſs Flame. 


(b) See Chanberl. preſent 


keep an Eye on his own Concerns, Plate obſerves (in Alci bad. I. p. 441. Ed. ech. ) That the Wives of the Spartan 
Kings are publickly watched and overſeen by the Ephori, leaſt any Heir ſhould be obtruded upon the 8 


* who is not truly of the Race of Hercules. 


* above his Subjects, that there is no Danger of counterfeiting his Strain: And therefore his Wives 
(d) Add. Cartel. Paſſ. Art. 169 (e) Sucron. Dom. c. 8. 


Attic Law, A Man was reckon'd baſe and ſcandalous who kept his Wife, after he had diſcovered her 
Demo hen. in Ner. Add. Dig. lib. 48. f. 5. ad Leg. Jul. de Adulter. leg. 2. f. 6. 
lib. 2. c. 85.) Labes the Husband of Viſtilia was cited to 
* cuted upon his Wife, after ſhe had been openly convi 
* pretending that the Sixty Days, which the Law allow 

( £ ) Eurip. Hipr®l. Corn. Add. Plutarch. de Anim. Tranquil, p. 467. E. F. (g 
de Imper. Andronic. I. 2. (i) Vid. Gartian. Cauſ. 32. Ry. 5. . 2, Cc. (k) Y 


Guard, but that of their own Reputation. 


of David in the 2 Samucl XX. 3. 


Whereas in Perſia the King ſeems, in Excellency of Nature, ſo muc 


are under no 
Co by the 
Iſhoneſty, 
& leg. 29. princ. In Tacitus, (Ann. 
ive an Account why he had far born to ſee the Law exe- 
ed: and he could not utherwiſe excuſe himſelf than by 


'd him for conſidering time, were not yer expired. 


) L1.c.39.n.11. (h) Nicer. Acominar. 
et we are to commend the Proceeding 


that 


= 


. 
— * 
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Of Matrimony, TH 


that He ſhalt rule over her (a). But this being 
enjoin'd the Woman by way of Puniſhment, 
ſeems to bear the Face of a Poſitrve Inſtitution. 
To diſcover, then, how the Law purely Na- 
rural directs in this Point, we may farit obſerve, 
that to be bound to follow the Will of another 
in {ome certain Buſineſs, is not altogether the 
ſame thing as to be ſubjected to his Dominion; 
becauſe the former may reſult from a /imple 
Pact. For there are many Pacts, eſpecially 
of this kind, J give you this to do ſuch, or ſuch 
« thing ; 1 do this, provided you will do ſo, or ſo 
for me; in which it was at firſt in the Power 
of either Party to chuſe, whether he would 
enter into the Agreement or not, Yet the Co- 
venant being once conſented to on both ſides, 
one Party muſt follow the Will of the other, 
(as to this particular Buſineſs ; ) and not vice 
verſa. Whence it appears, that how far ſoever 
the Wife may be oblig'd to ſubmit to the Huſ- 
band's Will in the Affairs proper to Matri- 
mony, = it doth not preſently follow, that 
he mult needs have the ſovereign Command 
over her, in other Actions and Concerns. 
Again, the End of Marriage 1s not like that 
of Common-wealths, the Defence and Security 
of Men; ( for how weak an Union, as to any 
mutual Safety, is that which conſiſts only of 
two Perſons?) but is directed wholly to the 
Propagation of Human Race. Therefore as 
2 Common-wealth cannot be underſtood with- 
out a ſovereign Ruler, ſo it ſhould ſeem that 
Marriage, without any Superiority of Govern- 
ment, might ſubſiſt well enough under the 
common Force of Contracts, aſſiſted with the 
Engagements of Friendſhip and the Charms of 
Love. It muſt be confeſs d, that a ſeparate 
Family hath ſomewhat in it much like a State 
or Community, which not regularly allowing 
of more than one Head, the Wife when ſhe is 
admitted into it, ought, one would think, to 
yield a full Submiſhon to the Lord and Di- 
rector of the Society. But it may be urg d, in 
anſwer to this Objection, that a Famzly, if en- 
creas d with a numerous Train of Servants, 
hath two Ends and Deſigns, one common, the 
other proper. The common End conſiſts in 
mutual Defence and Security, ariſing from the 
united Strength of ſo many Perſons. In this 
reſpect, cho ſome ſupreme Sway be neceſſary, 
yet, in as much as the Wife is but little con- 
cern'd in that Affair, the Unity of the Family 
may be very well kept up, altho' ſhe be join'd 
to her Husband by no ſeverer Bands than thoſe 
of Affection and the Matrimonial Covenant. 
Thus we find the Patriarch Abraham exerciſing 
a Sovereignty over his Domeſticks, and yet 


treating Sarah with the kind Equality of a 
Siſter (b). Tho, at the ſame time, her dutiful 
Behaviour towards him is highly commended 
in the holy Scriptures; and it is ſaid parti- 
cularly, that ſhe call'd him Zord (c). The 
r or peculiar End of Marriage ſeems like- 
wife attainable, without any Inconvenience, 
although neither of the Parties ſhould bear any 
ſuch abſolute Authority over the other, as 
muſt include the Power of Life and Death, 
and of the moſt vigorous Reſtraints ; but the 
Ties of Friendſhip and the Obligation of the 
free Contract, may very well ſerve to hold Man 
and Woman together. Yet this Conttact, (the 
Husband having the better Part in the Terms 
and Conditions, and the additional Advantage 
of his Sex,) ſeems to be form'd in the manner 
of thoſe Leagues and Covenants which we 
call Unequal; ſo that the Wife is bound to 
Obedience, and the Husband rather to Pro- 
tection (d). Not that it is repugnant to the 
Law of Nature, for a Wife to be ſubjedted to 
her Husband in the way of ſtrict Political Go- 
vernment. For the fear of ſupreme Authority, 
and the Endearments of Conjugal Affection are 
really no more deſtructive of each other, than 
the rr of the Prince extinguiſherh 
the Love of the Subject. And this full Poli- 
tical Authority, as it may be acquired by an 

Husband, by means of a new Covenant 33 
to the Matrimonial Agreement, ſo we find it 
in ſome Nations, allow'd to all Husbands in 
general, by Virtue of a publick Cuſtom or 
Conſtitution. Ceſar (e) tells of the Ancient 
Caalt, that they had the Power of Life and 
Death, as well over their Wives as over their 
Children. Amongſt the Germans, the Hut- 
bands were impower'd to execute the Puniſh- 
ment of Adultery ; not as an Indulgence to 
their Rage and Reſcntment, but as an Effect 
of their juſt Power and Command (f). How 
the Caſe ſtood at Rome, Cellius thus informs 
us from a Speech of old Cato's. A Husband 
(except after a Divorce,) is 4 Jucge, 4 Cenſor, 
and a kind of Sovereign Prince over bis Wife : 1 


atts thi , or ſcandalbaſly, he 
fetr « MAB oped bers if he 


1 if fhe Aur Wine to 
Exceſs, 1 commit any Diſbone Ry with an- 
other Man, he condemns ber to a ſuitable Puniſh- 
ment. Again, ſays that grave Senator, ſhould 
bend your Wife in the Af? of Adultery, 


E 


ou | 
you might kill her without farther Proceſ or Trial; 


on the contrary, ſhould you guilty of the 
ſame Oe, © hath 2 to touch you with 
a Finger. Tacitus (g) hath recorded a later 
Inſtance of this ancient Cuſtom. He reports 
that Pompomia Grecina (Wife to the famous 


(a) Geneſ. III. 16. V. : 
(a) 4 L. 8. BY 3 2 ; 


Inferior matrons ſus ſit, Priſce, marito, 
Non aliter fuerint femins virque pares. 


(b) See Gene. XVI. 2, 5, 6. XXI. 10, 11, 12. 


—— 


(e) 1 Per. NE. 6. 


Should Manly Empire not controul the Fair, 
Husband and Wife were an unequal Pair. 


Plin. Pangg. c. 83. Many worthy Men have been hindred from being Chief in the State, by their not being Chief in their 
own — ( [ y De 26. I. 8 c. 19. ( ) — — c. 19. What he ſays of their Power over theit Servants 


lee afterwards, cap. 3. . 4. 
Lex I, fgachorwms, L. 4. t. 4. c. 3. 


(g) n XIII 32, 44d. Euripid. Medea. v. 239, Cc. Varen. Deſcrip. Japon. lib. 13 
1. 11 


Plautins, 


—_———  ” ww 
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Plantins, who triumph d for his Victories in 
Britain,] being accus'd as a 1 foreign 
Super/tition, was emitted to the Judgment of 
her Husband : And he, according 19 the old In- 
flituticn, calling an Aſſembly of her Relations, 
took ſupreme Cognizance of her Life and Honour. 
We mult not omit the molt remarkable Practice 
of the Saccæ, a People of &ytbia, among whom, 
as /E/zan (a) tells us the Story; When a 
* Young Man ſeeks him out a Wife, he is 
* obligd, in the firſt place, to engage her in 
© fingle Combat; and if he gets the better, he 
© leads oft his Captive in Triumph, and ever 
© after acts the Sovereign over her: if the 
victory fall on her ſide ſhe is the Queen, and 
* he the Slave. And this Contention 1s not 
* delign'd to endanger the Lives of the Com- 
* bitants, but only to determine the Maſtery 
between them. 

What Power the Husband hath over the 
Coods of the Wile, is likewiſe to be adjuſted, 
either by the Contract and Agreement of the 
Parties, or by the Deciſion of the Civil Laws. 
Theſe Engagements are to be ſtrictly obey'd in 
the ſeveral Points which they have ſettled; 
as for Inſtance, Whether the Woman ſhall 
bring a Portion at Marriage; Whether or no 
the Couple ſhall join Purſes, and mix their 
Effects in the Common Stock, Whether the 
Husband ſhall have an abſolute, or a limited 
Diſpoſal of his Wife's Fortune; and the like 
Queſtions. 

Amongſt the Japoneſe the Women marry 
without Portions : indeed, the Maids Parents, 
if of the wealthy Sort, ſend a Sum of Mony as 
a formal Preſent to the Bridegroom on his 
Wedding-day, but he preſently returns it in 
the ſame ceremonious manner; the reaſon they 
alledge for their Cuſtom 1s, that they may not 
give the Women an Occaſion of Inſolence and 
Pride. And there they have this mortifying 
Proverb, That a Woman, ſo long as ſhe lives, hath 
uot ſo much as a Houſe that ſbe can call her own : 
Before Marriage ſhe 1s a Dependant on her Fa- 
ther's Family, in Marriage on her Husband's, 
in Widow. hood on that of her Children (5). 
It was a Cuſtom with the old Thracians, that 
the faireſt of the Maids ſhould be expos'd to 

ublick Sale, and be given in Marriage to the 
bigheſt Bidder : on the other ſide, that thoſe 
whom Nature had been leſs kind to, ſhould 
expend their Fortunes to buy themſelves Huſ- 
bands (c). The Afyrians likewiſe diſpos'd of 
theic Virgins in the way of Sale (d). 

Where the Civil Laws have not defined 
theſe Matters, or where the Parties live in a 
State of Natural Liberty, the Husband and 
Wife may ſettle any ſuch Point as they pleaſe, 
by particular Contract. 

XII. For the further Illuſtration of this 
Subject, it will not be amiſs to examine the 


Doctrine laid down by FZornzas in his firſt Book 
de Cruitate (e): Firſt of all, he re jects the 
Opinion of thoſe who aſſert, that the Husband 
hath, by Nature, a Sovereignty over the Wife. 
And thus far we approve his Cenſure, if the 
Perſons, againſt whom he diſputes, did main. 
tain the Husband's Sovereignty to be the free 
Gift of bare Nature, without any intervening 
Contract, or without the Wife's voluntary Sub- 
miſſion. For this indeed would be repugnant 
to the Natural Equality of Mankind; and a 
Fitneſs or Ability to govern cannot, of it ſelf, 
confer a Right of Government. 

Hence he proceeds to affirm, That here can 
be no Sovereignty, publick or private, of one Per. 
ſon over another, but that which ariſeth from the 
expreſs Appointment and the mot ſolemn [nter. 
vention of Almighty GOD. Now as to this 
Poſition, we cannot but obſerve, that when 
Enquiries are thus made 1nto the Origine and 
Fountain of Dominion, what we ſearch for is 
the neareſt, the immediate and the ſecond Caule ; 
the ſiyſt and miverſal Caule of all things being 
ever preſuppos'd. And therefore, though it 
appear molt evidently, that God hath com- 
manded ſuch an Order to be introduc'd amon 
Men, yet the main Queſtion will be {till behind, 
what Contracts are required to put Men in a 
way of conforming to the divine Precept. For 
he muſt have little Knowledge of Letters, 
who can imagine, that when we ſay God is 
the Author of ſuch or ſuch a Moral Inſtitution, 
we mean that he produceth it, as He did at 
firſt the Heaven and the Earth, without the 


Intervention of any thing formerly created. 


That God expreſly order'd the making of the 
Jewiſh Tabernacle, is no manner of Reaſon 
why we ſhould not ſay, that the Workmen 
were the next and the immediate Cauſe of the 
Fabrick. Thus although it be enjoin'd by the 
Divine Oracle, that the Woman ſhall be in 
Subjection to the Man, yet to make him actu- 
ally and immediately her Sovereign, it is ne- 
ceſſary, that ſhe promiſe Obedience to him by 
her own free Covenant. To ſay the contrar 

would not be leſs ridiculous, than to — 


when God bids us Zleve Dummen ever the 


Beaſts of the Earth; there is no need of our 
uſing any outward means to obtain it, as by 
Hunting, Ge. | 

The Argument, this Author afterwards 
makes uſe of, is certainly moſt trifling and 
childiſh. The Wife, ſays he, hath no ſuch thing 
as Conjugal Sovereignty, and therefore ſhe can 
confer no ſuch thing on the Fusband. As if, by 
the Agreement of ſeveral Perſons, a new 
Moral Quality could not be produc'd, which 
did not actually exiſt before. To conſtitute a 
Dominion, it is by no means neceſſary, that it 
muſt be firſt really poſſeſs d by one Party, and 
then tranſlated on another ; (as Phyſical Sub- 


(a) V. H. l. 12. c. 38. (b ) Bern, Laren. Deſcrip. Tapen C. 12. (e) Solin. c. 15. Thus Seurhes in Xeo. 
Exp. Cyr. Lib. 7.1. 20. Edit. Wells, Oxon. If you have a Danghter, TI fairly buy her after the Cuſtom of Thrace. Add. 
Heraclid. de Polit. Mela, % 2, c. 2. (d) Elian. V. H. I. 4. c. 1. Flerador. Clio. Add what the Rowan Laus 
deliver concerning the Prohibition of Donations between Husband ind Wife, 76, 24.7! D. ds donat, inter Fir. 
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ſtances cannot be given away, unleſs they had 
before a full and Formal Being:) but this Su- 
periority then ariſeth, when any Perſon diveſts 
himſelf of that Power of reliſting Another, 
which his Natural Liberty gives him, and en- 
gageth his Faith, that he will ſubmit, in all 
things, to the Will of him whom he thus 
chuſeth for his Governour. | 

Farther, although, in Holy Scripture, the 
Subject ion of Eve be ſaid to have been enjoin'd 
her as a Puniſhmenr for ſeducing her Husband ; 
yet it doth not hence appear, that the Huſ- 
band's Sovereignty, after the Fall, hath not 
for 1ts neareſt and immediate ſecond Caule the 
Agreement between Man and Woman. For, 


{ince a neceſſity of Obedience, doth not always 


include an urhappineſs of Condition, (as the 
molt blefled State of the Holy Angels is not 
impair'd by their yielding the ſtricteſt Service 
to God,) the Puniſhment attending the Woman's 
Inferiority ſeems to be this, that ſhe bears the 
Yoak unwillingly, with inward Grudgings at 
her Station, — 2 Natural Deſite of Command. 
And therefore it is no Contradiction to lays 
that the Superiority of the Husband naturally 
{prings from the Conſent of the Wife; and 
that GOD Almighty in way of Puniſhment to 
the Woman, hath made her Subjection trouble- 
tome and uneaſy. | 

The following Diſtinction looks but like an 
impertinent Niceneſs, M hate ver ill, or what- 
ever Voluntary Pac? we can now concerve in the 
Woman, belongs purely to the Att of contrafting 
Marriage ; conſequently ts to be underſiood 
of that Conſent and Approbation by which ſbe ac- 
qureſceth in the future Government of ſuch a 
particular FHlusband. This is no more than to 
lay, that the F/usband's Sovereignty is not 

roduc'd by the Conſent of the Wife, * be ing 
fore eſtabliſhd by GO D's Command, the 
Wife voluntary enters under it. As a Tra- 
veller doth not build his Inn, but freely 
makes uſe of it when he findeth it built to his 
hands. 

It is ſufficient in the whole to obſerve, that 
the Dominion of one Perſon over another, con- 
ſider'd as a Moral Extity, doth not exiſt with- 
out the Concurrence of ſome human AR, and 
cannot be underſtood without Subjection and 
Obedience: And that the Woman, for this 
reaſon, lies under no Obligation to obey, be- 
fore ſhe hath by her own Conſent, ſubmitted 
to the Rule and Authority of an Husband. 
And though that ſhe ſhould thus ſubmit her- 
lelf, be indeed agreeable to the Divine Will, 
yet this doth not hinder, but that her own Co- 
venant and her Subjection conſequent L it, 

u 


ſent: 


XIII. Nor can we grant what the ſame Au- 
thor maintains, that . Husband, beſides the 
Command of the Family, and of Canjugal 
Affairs, is inveſted with an abſolute Power of 
Life and Death, m which Right the Summ of 
bi Authority conſiits. For though this Power 
be meant as it is unreſtrain'd by Civil Conlt:- 
tutions, and as it amounts not to a licentious 
Excuſe of Murther and Paricide, but to a law- 


ful Authority of inflicting condign Puniſhment 


on Capital Crimes: yet, that every Sovereignty 
as it is ſeated in a proper Perſon, not precariouſly 
obtain'd, nor circumſcribed by a Superiour, doth 
amport the Power of Life and Death, 1s an 
Atlertion that we ſhould not be inclin'd to 
allent to, without very good Proof. Certainly 
the End of Matrimony requires no ſuch abſo- 
lute Authority. And if it be objected, that 
all grievous Enormities ought to be brought 


under Human Cogniſance, we will only ask, 


who ſhall puniſh a Sovereign Prince, or who 
the Father of a Family, living ſeparate from 
all Civil Government? We contelſs, that if the 
Wife prove guilty of Intolerable Wickedneſs, 
ſhe may (in this Natural State,) be expell'd 
the Houſe as an Enemy, and may be kill'd by 


the Right of War. And we have already (a) 
Inca 


granted, that even this moſt ſtrict Po 
Power, is not repugnant to the Nature of Mar- 
riage, though we are very far from allowing it 
to be eſſentially neceſſary. 

XIV. We are oblig'd here to explain that 
common Maxim of the Lawyers, that Con- 


Which will bear theſe two Senſes, that a 
Conple, whatever Freedom or Familiarity they 
may uſe, cannot be Husband and Wife, unleſs 
they have paſs d their mutual Conſent to live 
in Wedlock (e): or, that ſo ſoon as both Par- 
ties are come to an Agreement, the Matrimo- 
nial Contract ought to be elteem'd perfect, 
even before the Ceremony of the Bed. Our 
Judgment on the Point is this, that as it is re- 
quiſite to the full transferring of Propriety, 
that the Thing be plac'd under the power of 
Another, in ſuch manner, that he may diſ- 
poſe of it at his pleaſure ; ſo to make a Wite 
it ſeems neceſſary, that the Woman deliver 
her ſelf as it were into the Poſſeſſion of the 
Man, for the common Ends of Matrimony : 
but it is by no means eſſential to this Agree- 
ment, that the Sed begin it. It is ſaid Fe- 
becca became [ſaac's Wife after he had brought 
her into his Mother Sarah's Tent (4). And 
I queſtion whether we ought to call it Adul- 
tery, when a Woman betroth'd to a Man 1n his 
Abſence, but not /ed bome io his Houſe, nor 
given into his Poſſeſſian, is Bedded by another 
Perſon : altho' we ſuppoſe, that the former 


are the immediate and neareſt Cauſe productive 
of the Husband Power. 
(a) Se&. 11. (b) Lib. 35. t. 1. I. 15, D. de Condic. 


Decl. 247. expreſſeth it, Familiarities and Meetings without 
quæſt. 2. & Cod. Lib. 5. t. 5. I. 8. de inceſt. & inutil. nupt. 


(d } Genel, XXIV. ver. ulr 


& Demonftrar. & de Regul. Jur. I. 30. Or, as Quixtiliax, 
proper Rights can never make a Wife, Vid. Can. 5. cauſ. 27. 


(c And therefore En. pleads for himſelf in Virgi! 


Pretend teda; aut hes in faders vin. n. «. v. 338, 339- 
L14142 


Engage 


and not Bedding, makes a Marriage (b). 


ud — — 


* 


FIT 


Of e Matrimony. 


Book VI. 


Engagement, as made by Proxy, had, in the 
Eye of the Law, the full Force of conſum- 
mated Marriage. On the other fide, it would 
be abſurd to ſay, that 7obias's Wife had not a 
Title to that name the three firſt Nights (a). 
Or that our Women are not Ves when the 
Prieſt hath perform'd tne ſolemn Office, till the 
Evening Diverſions of the Bride-Chamber. 

According to the Opinion of the Jews (b), 
Conſummation, as well as Conſent, was, be- 
fore the Law, required to the compleating of 
Matrimony. Yet, by their Law, Conſent alone 
render'd a Marriage Valid (e). Grozzus (d) 
obſerves, that no Proceeding was made in the 
Nuptial Affairs, till the Solemnity had been 
uſher'd in by the hearing of Divine Service in 
a publick Aſſembly: which moſt religious and 
molt decent Inſtitution, the Jews probabl 
recetv'd from ancient Tradition, and do ll 
obſerve; and from them, it was admitted into 
the Chriſtian Church. For this Reaſon, tho' 
at the ſettling of the Contract, they obliged 
the Man to {wear to preſerve the Virgin's Ho- 
nour, till the Day of Marriage; yet, for the 
greater Security, they ſhut her up from him 
in the Apartment of the M omen, till the time 
of that fiuiſbing Ceremony (e). 

XV. We are in the next place to enquire, 
whether by the Law of Nature, the Matri- 
monial Bond be limited to a ſingle Man, and a 
ſingle Woman? or, which is the ſame thing, 
whether Polygamy be naturally allow'd ? Poly- 
gamy is of two ſorts; either when one Woman 
promiſcuouſly admits of many Men, or when 
oneMan is at the ſame time join'd in Marriage 
to many Women. To the former kind belongs 
the famous Platonxal Communion of Wives: 
a Cuſtom propos d by Plato in Idea (f); but 
really practiſed by many Nations. Drodorus 
Siculus (g) reports, of the Taprobanians in 
Z{ndia; That the Men did not confine them- 
< (elves to ſtrict Wedlock, but polleſs'd the fair 
© Sex in Common, and educated the Children, 
© (in whom they reckon'd themſelves All con- 
© cern'd,) with Care and Love. Nay, the 
* Nurſes often chang'd their little Infants, fo 
© as to hinder them from knowing their own 
Mothers (h). Cæſar (i) tells us of the An- 
cient Britains, Ten or Twelve of them together 


have Wrves in common among f them ; eſpecially 
Brothers with Brothers, Fathers with their Song. 
But, every Woman's Children are attributed t9 
him, who fir N married her, when a Vygin. 
Where it 1s plain, that great Author cannot 
mean, that one Woman had, at the ſame time, 
Ten or Twelve Husbands, as Mr. Selden (k), 
amongſt others, imagines; but that ſo many 
Men having each of them married his proper 
Wite, afterwards agreed upon that friendly 
way of poſſeſſing them (I). LZycargas, ag 
Plutarch delivers, Endeavouring to prevent 
*the Vain Womaniſh Paſſion of Jealouſie, 
thought this the beſt Expedient, to allow 
© Honeſt Men the Freedom of each other's 
© Bed : laughing at thoſe who reſented, in 
*{o high a manner, theſe petty Injuries, as 
*to purſue their Revenge by Murthers and 
War. He look'd on it as no indecent Cuſtom 
for a Man, ſtep'd into Years before his Wife, 
to recommend her to the Arms of a Young 
* and Virtuous Friend, and when there ap. 
* pear'd Hopes of having a Child, by ſo good 
© a Father, to challenge the Bleſſing to himlelf, 
On the other fide, a good and upright Man, 
who eſteem'd a Married Woman for her 
© own Virtue, and for the Comelineſs of her 
Children, was encouraged to beg of her Huſ. 
* band, without Ceremony, the Favour of a 
* Night's Lodging; That he might tranſplant 
into his own Garden ſome Slip of ſo Goodly a 
* Tree. Indeed Zycurgus was of Perſwaſion, 
* that Children were not ſo much the Propriety 
* of the Parents, as of the whole Common- 
* wealth : and therefore he would not have 
*them begotten by the fixſt Comers, but by 
the beſt Men that could be found. He cen- 
* ſured the Lawgivers of other States, who 
*whillt they ſpent no Pains or Charge in pro- 
* moting and improving the Breed of their 
* Dogs, and of their Horſes; yet, being them- 
* ſelves Old and Infirm, ſhut up their Wives 


from other Men. Whereas a little Reflection 


* would have taught them, that the Virtues 
and Vices of Children, their Succeſs or Miſ- 
* carriage do chiefly redound to thoſe who 
© have the Care of their Education. And this 
Inſtitution of the Hartan Founder, the Hiſto- 
rian judgeth to have been ſet on foot, gvaxd; 


(a) See Tob, VIII. 16. 
C. de Inceſt, & inutil, Naptiis, (d) Add Match, I. 18. 
(f) Vl. 5. de Repub. & Marcil, Ficin. in Prefat. 


(b) Vid. Selden de J. N. & G. I. 5. c. 4. 


a (g) L. 2. c. 58. 
 Ifhyophagi, I. 3. c. 15. Of the Hylophagi, I. 3. c. 24. Of the Nomades, c. 32. w 


(c) Deureron. XXII. 23, 24. Add. 1. 8. 

(e) Comp. Geneſ. XXIV. 67. Deuteron. XXI. 13. 

{b) Add. Died. Sic. 1. 2. c 58. Of the 
ich are likewiſe mentioned by Strabo, 


I. 7. Of the Garamantes, vid. Plin, I. 5. c. 8. Solin. C. 43. Of the Troglodyte Agatharbid. c. 30. Pompon. Mel. 
I. r. c. 8. Of the Agathyrſe. Herodot. Melpom. p. 161. Ed. H. Steph. Of the Gindani and N.mades, ibid. Of the In- 
habirants of Thule, Solinus reports, ( I know not with what Credit) that They hold their Women in common, and are 
Strangers to fixt Matrimony, c. 35. (i) De B. G. J. g. c. 14. (k) Lib. 5. cap. 11. (1) The ſame Cuſtom 
is mcntion'd, though not ſo diſtinctly, by Xiphilin. Epit. Dion. in Ner. in Bonduica's Speech ; and again in Sever. 
Strabo reports ſome what like this of the Sabeans : Their Poſſeſſions (ſays he) lie in common to all of the ſame 
* Blood and Family, but the Eldeſt bears the chief Sway. One Wife ſerves them All : he that comes firſt hath 
* Admiſſion to her Bed, placing his Staff before the Chamber-door : Bur the Nights ſhe paſſeth with the Eldeſt. 
They puniſh Adulterers with Death, and ſuch they eſteem every Intruder into another Family, 1:6. 16. pag. 538. 
4.1.11. p 353, 354. de M-ſager. & Tapyr. Of ſome Inhabitants of the Kingdom of Calecnt, Ludovicus Romanus 
(Nawg. 1. 5. C. $8.) inferms us, That every Woman is at the ſame time married to Seven Husbands, who lodge 
with her by turns. When ſhe is brought to Bed, the preſents the Child to which of the Seven Fathers the 
pleaſeth, and no Appeal lies from her Determination, d. & Per. de Valle einer. p. 3. Ep. 7. Joan. Boem. de Mor. 
Gent, I. 3 C. 7. reports of the Lithuanians, from Mneas Syluius, That the Women, by Conſent of their Hus bands. 
have their Sparks, whom they call Aſſiſtants of their Ded; whereas on the other ſide, for the Husbands to utc 
che like Liberty. would be accounted highly Infamous. | 
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1 um, Agreeable to Nature and to Po. Bed. Which Engagement, if he voluntarily 
licy (a) releaſe, and madly betray his oun Honour to 


The Stoicks (b) too were of Opinion, that 
Wiſe Men ought to communicate their Beds, 
as well as their other Poſſeſlions: becaule by 
this means All eſteeming the Children their 
own, would love them with equal Tenderneſs ; 
and there would be left no room 322 
Fears, no Suſpicion of Adultery or Diſhoneſty 
(c). The borrowing and lending of Wives 
amongſt the Romans, is a Practice much talk d 
of by Authors (d). Solon, in his Laws, per- 
mitted an Heireſs, whoſe Husband prov'd im- 
potent, to call in the Aſſiſtance of his neareſt 
Kinſman (e). | 

Yet we are not to make the leaſt Doubt but 
that all theſe Licentious Indulgenees are re- 
pugnant to the Law of Nature (f). For the 
Natural and Regular End of Marriage is, the 
obtaining of Children, whom we may, with 


Certainty, call our own. But what room can 


there be for Diſtinction in this wild and con- 
fus'd Mixture? Again, the Buſineſs of Nature 
not requiring ſo numerous a Concurrence, all 
theſe additional Helps and Services proceeded, 
not from Neceſſity, but from Luſt. Beſides, a 
molt material Objection againſt theſe Irregu- 
larities is, that the kind and endearing Titles 
of Relation are ſunk and extinguiſh'd in them. 
Plato propoſeth by way of Remedy to this 

rand Inconvenience, that the Civil Laws 
ſhall ſupply the Defe& of Natural Kindred ; 
that all Perſons ſhall eſteem their Seniors in 
Age, as their Parents; their Juniors, as their 
Children; their Equals, as their Brothers and 
Siſters. But this 1s a moſt idle and vain Ex- 
pedient; for to have no certain Father, 10 
certain Child, Oc. is, with regard to mutual 
Affection, the ſame thing as to have none at 


all. 'Tis well urg'd by Zafantins (h): [f all, 


lays he, are concern'd in every Child, who can 
love a Child as his own, when be mu? needs be 
Ignorant, or at leaf? Doubtful, whether it be 
bie own, or uo? On the other fide, * h would 


reverence a © Man as his Father, when indeed, 


he is uncertain to whom be owes his Being ? 
Whence it comes to paſs, that he mu take a 
Stranger for his Father, and his Father for 4 
Stranger. And, 1t was a good Anſwer to one, 
admiring there ſhould be no ſuch thing as 
Adultery heard of in Sparta, That their very 
e Matrimony was Adnitery. Farther ſtill; The 
main Difference betwixt the Conjugal Union 
of Mankind, and the wild Freedom of coup- 
ling amongſt the Beaſts is, that the Wife en- 
gageth her Faith to be true to the Husband's 


new Rivals, he is unworthy the Name, not 
wy of a Husband, but of a Man; and is to 
be look'd upon as a moſt vile Diſturber of Hu- 
man Decency and Society. As for the Excuſe 
of Lycurgus, and others of thoſe Ancient Law- 
givers, that ſo fair a Soil as a Young Wife 
ought not to lie fallow, under the Negle& of 
an unactive Husband, their molt ready and 
moſt Honeſt way of preventing ſuch Mi. - 
haps, had been to prohibit Marriage between 
Perſons of improper Years. And then for the 
Point of Zealouſy, by it they muſt mean, either 
that ſenſeleſs Paſſion, which torments a Man's 
Head without good Suſpicion or Reaſon, or 
elſe a due and proper Vigilance and Caution, 
in order to the preſerving a ſpotleſs Bed: the 
former kind of Jealouſy, the moſt fooliſh, and 
the molt miſerable Diſeaſe of human Minds (i), 
their Community of Wives could not cure ; 
and the other being the juſt Effect of Reaſon 
and Prudence, it ought by no means to have 
taken away (k). Nor ſhall Lever be perſwaded, 
that to lay all Poſſeſſions in common, and to 
give each Man the Privilege of caliing every 
Thing 4zs own, is the ſureſt Method of pre- 
ſerving Peace and Friendſhip in the World. 
Every one muſt indeed acknowledge, that it 
is much more for the Publick Benefit to have 


2 State fill'd with healthy and vigorous, than 


with diſeas'd and weakly Subjects; and at the 
ſame time, that the Parent's Conſtitution hath 
a conſiderable Influence on the Child's. Yet 
did this Rule hold true more generally then it 
doth, it were by no means worthy of fo high 
regard, as that in conſideration of it, we ſhould 
diſſolve the facred Ties of Marriage, and ſhake 
the _—_ Foundation of all good Order amonglt 
Men (1). | 

XVI. The other kind of Polygamy (1), and 
that which more properly claims the Name, 
being the joint Relation of many Wives to 
one Husband, hath been the Practice of many 
Nations, in ancient and in modern Time. The 
Moſaical Law was ſo far from forbidding this 
Cuſtom, that it ſeems in ſeveral places to 
ſuppoſe it (m). And GOD, by the Prophet 
Nathan, reckons amongſt the peculiar Favours 
and Bleſſings, he had beſtow'd on David, that 
He had given bim his Maſter's Wres into his 
Boſom (a). Mr. Sel/den (o) aſſures us that the 
Jeu elteem'd it lawful for a Man to marry as 
many Wives as he pleas'd, provided he could 
maintain them, and yield a Supply in all things 
anſwerable to their Relation. Yet it was the 


( a ) The ſame Law is mention'd by Xenophon de Reb. & Leg. Lacedemon. 


( c ) 44d. Thom. Campanelli. de Ciwvit. Solis. 


(f/ Comp. Matt. XXII. 25, Cc. 


( i) Yid. Oppian. Cyneger. 1. 3. v. 237, &c. (k) 
contre Maimbourg. Lett. 17. f I F. " 1) The A 


* 
—_— — 


(b) In Drog. Laert. Zen, 


(d)] Via. Plutarch. Num. & Cat. Mix. So Cats is commonly 
ſaid to have lent his Wife Marcia to * Hortenſius. Vid. & Lucan, I. 2. v. 328. 


g) L. 5. de Repub. p. 658. A. Ed. Mech. 


( e ) Plutarchi Solon. 
(h) Div. Inflit. L 3. c. 20. 


Vid. Senec. Herc. Oet. v. 233, Cc. Vid. Bayle Nouvel. Lettres 
ent which ſome are not aſham'd to bring from our ways 


of promoting the Breed in Horſes, is too filthy and ſcandalous to deſerve a Refutation. Add Ariſtotle's Diſcourſe 
againſt Plato on this Subject, Polit. 2. c. 2. It is a worthy Saying of his in the ſame Work, 1. 7. C. 16. For Perſons, 
he are truly and properly Man and Wife, to ſeek another Partner, and another Bed, ought to be reckaned amoneſt the vile 


and oft fam ous of Offence. 
lv. Ambrolii, apud Gratian. Cauſ. 32, qreſt. 4. c. 3, 7. 


(1) Vid. Groe. lib. 2 c 5. ſ. 9 
(n] 2 Sm. XII. 8. 


(m) Sce Deuteron. XXL 15. XVII. 16, 17. 
(o De Uxore Hebraic. I. 1, c, 9. 
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Advice of their Sageſt Rabbies, that for the 
avoiding the Inconveniencies of Number, no 
Perſon ſhould exceed four, except the King. 
He that acted contrary to this Rule, was ad- 
judg'd Guilty of notorious Impudence, and of 
Dilobedeince to the Inſtitutions of his An- 
celtors. The High Prieſt was allow'd one only 
Wife at a time, tho' he was not hindred from 
marrying another, 1n caſe of the Death, or 
Divorce of his firlt. By the Prohibition of 
Deuteron. XVII. 17. They were perſwaded 

that their King ought not to go beyond 
Eighteen. If the Men of their Nation liv'd in 
a Country, where Polygamy was not tolerated, 
they thought them oblig'd to conform : as 
particularly in the Roman Empire, the Laws 
of which expreſly reſtrain'd them from the uſe 
of ſuch a Liberty (a). As for the modern 
Jews, we are inform'd by Leo Mutinenſis (b), 
That thoſe of them who live in the EafFt, ſtill 
beep up their ancient practice of Polygamy, where- 
as in Germany, they are not allow d this Privi- 
lege, and in Italy very rarely; and only in Caſe 
a : Man hath livd with bis preſent Wife many 
Tears without {ſue (c). 

Tacitus (t) obſerves of the ancient Germans ; 
T hey are almoſt the only People among/t the Bar- 
barians, who are contented with ſingle Marriages. 
{ndeed ſome few Perſons of extraordinary Merit, 
are aduanc d to the Favour of more Laates than 
one ; but then they are courted to this Liberty, 
not out of Luft, but upon account of their ſing ular 
Virtues and Worth. Thus Ceſar (d) tells us of 
Arioviſtuss two Wives, choſen out of different 
Nations. 

The Greczans, according to their regular 
Frame and Conſtitution, admitted but of one 
Wite; yet we find in one of the Atheman De- 
Crees, an Exception to this purpoſe, That 70 
encreaſe the number of Men, at preſent deficient, 
it ſhall be lawful for any Perſon to have Children 
by another Woman, beſides her that is, in a more 
[tri ſenſe, his Wife (e). And hence Athe- 
neut (t) urging the Improbability of the 
common Story, that Socrates had two Wives, 
inaſmuch as this was contrary to the primitive 
Ordinance of Cecrops, and was not objected to 
him by the Comedians, who handled him ſo 
reproachfully on other Occaſions; at laſt con- 
cludes, that if the matter of Fact were really 
true, it muſt proceed from a particular Order 
of State, diſpenſing with the ancient Strict- 
neſs, by reaſon of the preſent Scarcity of Sub- 
jects. Ia Cellius (g), among the ſeveral Cauſes 
alleged, why Euripides ſhould get the Title of 
the Woman- Hater, this is brought as one, 
that he had two Wives together, (The Arbe- 
nan Government at that time allowing it,) who 


made him quite weary of Matrimony, and 
quite out of Love with the Sex. Amongſt 
the Sar langs, we find in Ferodotus (h), that 
when their King Auaxanarides refus'd to put 
away his Wife, on the account of Barrenneſ; 
he was compell'd by the Authority of the Epbo. 
rz, to admit another to his Bed, who did not 
lie under the ſame Imperfection. Every Bod 
knows, that the Romans were content, . 
Man with his ſingle Wife (1). Yet Sueton 
(k) reports, that it was once in Julius Ce. 
ſar's Head, to introduce a Law, to give Men 
Licence to marry what Sort, and what Num. 
ber of Wives they thought fir, for the better 
{ſtocking the Common-wealth. Socrates, the 
Eccleſiaſtical Hiſtorian (1), reports of the Em. 
peror Valentinian, that whillt his Wife Sewers 
was living, he admitted to the fame Honour 
the molt beautiful Lady Juſtina; and publiſh'd 
an Order through his whole Dominions, per- 
mitting every Man to follow his Fxample; To 
bave tuo lawful Wives. Paulus Diaconus (m) 
gives the ſame Relation; and Zonaras men- 
tions the Emperor's Two Wives, though he 
lays nothing of the Law enaQted on the Oc- 
calion. But in as much as the other Hiſto- 
rians, Ammianus, Zozimus, and Oroſius, to- 
gether with the Chriſtian Fathers, who fo 
often diſcuſs the Queſtions concerning Matri- 
mony, are abſolute ſilent in this Point, Baro- 
nius (n) concludes the Double Marriage of 
Valentinian, and the Law in Juſtification of it, 
to be perfect Forgeries. 

Ulabomet, in his new Inſtitution, allow'd 
of Polygamy ; Craftily accommodating his 
Doctrines to the Temper of the People, whom 
he 1ntended to deceive. For as the Force of 
Love is ſtronger in the Men of thoſe Eaſtern- 
Parts, ſo the Women, either by their Natural 
Genius, or by the Power of Education, live 
in ſuch perfect Subjection to their Husbands, 
that their Jealoufies and Quarrels are ſeldom 
conſiderable enough to diſturb the Peace and 
Union of the Family. Yet the wealthier Men 
ſhut up their Wives in ſeparate Houſes, or 
confine them to diſtinct Towns, to prevent 
Diſſention (o). Heccaline (p) will have this 
Indulgence to have been a Device, to diſpoſe 
Men the better for a Lite of Slavery; whilſt 
dividing their Riches amongſt ſo large a Pro- 
geny, they mult continually grow weaker, 
and more abſolutely at the Command of the 
Government. A Thought very ingenious in- 
deed, and of z<fin'd Policy; and ſuch as pro- 
bably never enter'd into © Mahome?'s Head, 
who died ſo long a time before the Eſtabliſh- 
ment of the Tarkiſh Tyranny and Empire. 
As for the Indians, Travellers inform us, 
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(a) L. S. C. de Jud. &c. 41d. Selden. de J. N. & G. I. 5. c. 6. 


(b) De Rit, Hebra. p- 4. c. 2. 1. 2. (c) Here 


aen obſerves, that in the firſt Edition wes added, Iadultu tamen Romani Pant: ficis impetrato, Vet not with- 
out procuring the Indulgence or Diſpenſation of the Pope; which words are omitted in the Paris Edit 1637. 
{i} Tacir. de Mor. German. c. 18. (d) De B. G. I. 1. c. 53. n. 4. le) Diog. Laert. Socrat. CE) L.33. E- . 


(#) L. . e. 20, 


* Vid. Cod. lib. 5. t. 5. I. 2. de Inceſt. Nupt. & lib. 9. t. 9. I 18. C. 2d L. Jul. de Adult. 
(n) Tom. 4. 4d A. Chr. 370. J. 115. 


.net nl. 
(p) Roge. 4; Parun', Cent. 2. e 63. 


(hi) Terpſichore, p. 190. Ed. H. Steph. Vid. Potter. archæol. Gree. l. 4. C. 11. P. 599. 


(k) C. 52. 


Co) Richer, de Mario Tar; 
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that the chief Reaſon why ſeveral of their 
Princes have refuſed to imbrace the Chriſtian 
Faith, hath been becauſe, amongſt other Con- 
ditions, it was required of them, to admit no 
more than one Woman to their Bed (a). 
XVII. Whether or no this Practice be re- 
ugnant to the Law of Nature, 1s a Point not 
fully ſettled amongſt the Learn'd. Ir ſhall be 
our Buſineſs to propoſe fairly the Arguments 
on both ſides, leaving the deciſive I 
to be paſs d by the Reader. Thoſe then, who 
maintain Polygamy, as we now underſtand it, 
to be in itſelf agreeable to Natural Law, argue 
in this manner. The regular end of Matri- 
© mony, that is the Certainty of Off-ſpring, 
<and the Benefit of mutual Aſſiſtance, is as 
« well anſwer'd under theſe Allowances, as un- 
der the ſtricteſt Confinement. It is an Idle 
Objection, which ſome make, That a? bit 
crate the Conjugal Faith will not be reciprocal, 
© a Condition which Reaſon it ſelf requires chen. 
$ tiallp neceſſary to every Covenant. For Mu- 
© tual Faith doth by no means ſuppoſe, that 
the Performances on each ſide muſt needs be 
«equal. Nor doth the true Intent of Matri- 
© mony demand, that the Man ſhould confine 
his Deſices ſo ſtraightly as the Woman. The 
© Reaſun why one Woman ought to take up 
with one Man, being the great Danger of the 
© Uncertainty of Iſſue; which Hindrance doth 
©not lie in the way of the other Sex. Yet 
ais not the Husband leſs oblig'd to make good 
© his Faith to every Wife; which Performance 
© conſiſts in the yielding her all due — 
„Help, Kindneſs, and Support. As for the 
main End of Marriage, the obtaining of 
© Children, one Man is, in this reſpect, equal 
o many Women; at leaſt to ſuch as are Mo- 
© derare and Virtuous (1). And therefore it is 
© chiefly Luſt and Intemperance which makes 
* Women lo averſe to Polygamy. Indeed, if a 
© Wife, at her firſt Contract with her Husband, 
© binds him under an Engagement to admit no 
partners with her of his Bed; (as Laban (2) 
© bound Facob in Behalf of his Daughters: 
ſuch a Covenant is faithfully to be perform'd 
*(b). Where no ſuch Condition 1s made, 
© there the Wife ought to reſt ſatisfied with 
© competent Share in the Husband (c). Nor 
© doth the in this Caſe ſuffer any Injury; for 
© ſhe can have no more Right over her Huſ- 


* band's Body, than what ſhe obtain d by the 
Matrimosial Compact: But in that Compact 
* ſhe recei vd a right only to a part of the Man, 
* and voluntarily agreed to this imperfe& Poſ- 
* ſeflion. And therefore ſhe hath only Reaſon 
to complain of her Husband, when, as Plan- 
* [us ( ) ſays, he /ets his own Field lie fallow, 
* to plough. another Man's. Nor doth this Al- 
* lowance of Polygamy, as ſome Object, reduce 
*the Women into the Condition of Slaves. 
Nor is it any Crime, to place the weaker 
Sex in an inferior 8 the ſtronger, to 
* whom they owe their defence and ſupport (e). 
* The Reaſons alledg'd on the other fide, taken 
from the fatal Effects of Jealouſie, the danger 
* of Domeſtick Quarrels, the Hatred of the 
Rival Mothers, tranſmitted to their various 
Race; do not amount to a Proof, that ah 
*gamy 1s Naturally Unlawful; but then the 
* ſame Inconveniencies appear, as in all, fo 
* eſpecially in ſecond, Marriages, which no one 
* will upon this account term unlawful. Nor 
* are the Troubles and Misfortunes of this kind 
* equal in all Places, but they are chiefly to be 
* diſcovered in thole Countries, where either 
*the Women have too high and commanding 
Spirits, or the Men too low and ſervile. In 
* many Nations the Wives, either by their 
Natural Diſpoſition, or by Cuſtom and Edu- 
* cation, pay a more ſtrict and quiet Obedience 
*(f). And beſides, it is no difficult Task, for 
© a Man of tolerable Prudence and Diſcretion, 
to keep the Family-peace amongſt ſeyeral 
* Women (g). 

XVIII. Thoſe, who deny Polygamy to be 
agreeable to the Law of Nature, chiefly inſiſt 
on the Seventh Commandment in the Deca- 
logue, I hou ſhalt not commit Adultery ; which 
muſt be acknowledg'd to affect the Man, as 
well as the Woman. And therefore, ſay they, 
it the Prohibition lies on both Parties, the 
* Husband muſt be guilty of Adultery, when- 
© ever he receives into the Covenant of Mar- 
© riage, or into the Poſſeſſion of his Bed, an- 
* other Woman, againſt the Conſent of Her to 
* whom he firſt plighted his Faith, and gave 
© the power over his Body (+). 

In return to this Argument, Antonius Mat- 
thens (1), the Civilian, affirms, that Adul- 
tery cannot be committed, either by Po/ygamy, 
or between a married Man and an unmarried 


(a) Add. Arab. Roger. de Bramin. p. 1. c. 13. & Alex. de Rhodes Itinerar. p. 2. c. 11. Add. Nouv. Memaires de la 
Chine, Tom. 2. I. 4. & Wil. Boſman's Voyage to Guinea, Lett. 19. & Mr. Bayle's Nouvelles d Auril, 1685. 

(1) Eſpecially if they imitate Zenobis Queen of the Palmyrenes, who would not admic the Embraces of her 
Husband upon any other Account, than the obtaining of Children. Trebell. Pol. in XXX. Tyran. cap. 30. 


(2) Gen. XXXI. 50. 


(b) Aud. Lib. 45. t. 1.1. 121. f. 1. D. de Verb. Obligat. 


(c) See Geneſ XXX. 15, 16. 


Herodot, Thalia, pag. 120. Ed. H. Steph. The Perſian Wives take their Turns and Courſes with their Husbands. 
(d) Afnar. AR. 5 Sc. 2. Ad. lib. 48. t. 5. 1.13. f. 5. D. ad L. Jul. de Adult. & ad eam Grot. in Flor. Spar ad 


Ju Juſtinian. Women are ſeldom ſo very ambitious of Honour, as to be ſatisfied with the Excuſe whic 


Elis: 


Ferns (in Spartian) gave his Lady, when ſhe complain'd of his Miſtreſſes: Give me leave, ſays he, to ſarisfy my 
tuclinations by ſome ot her means A Wife is a Name of Dignity, not of Pleaſures Ad. Plaut. Mercat. Act. 4. Sc. wir. 


Gratian, Cauſ.,3 2. Qu. Ke. 2, Ce. 
ranſact every Thing by Men. 


(e) Tis a Saying of Euripides in Supplic. That Women who are Wiſe, will 
(f) Vi. Benzo. Hiſt. Nov. Orb. p. 1. c. 37. 


(g) The Reaſons urg d by Diony/. 


Godof-c, (1d Lib. 1. t. 9. 1. 7. C. de FTudeis, &c.) will be found, upon Examination, very flight and trivial. 
(nh) G Lady be? = queſt. 5. cap. 15, 16, 23. Vid. Becler. ad Gros. |. 2. c. 5. .. 9. Hobbes hath made ſome 


kind of Reply to this, in bis Sixth Chapter de Cive, . 16. and in his 14th Chapter, /. 8 
(1) De Crinin ad L. Jul, de Adulter. c. 1. 


t. ke c caſion to examine in /ib. 7. c. 1. 


. which we ſhall elſew here 
13. 
Woman 
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Woman (a), but only with another Man's 
Wife (4). Nor will he allow every Violation 
of the Marriage Covenant to be the Sin of 
Adultery: for we never call him an Adul- 
rerer, who maliciouſly forſakes his Wife, who 
refuleth to give her Maintenance and the 
like; yet ſack a Man, without doubt, breaks 
his matrimonial Faith. He adds, altho' it be 
< unjuſt in the Husband, to require a ſtricter 
« Chaſtity of his Wife, than he practiſeth him- 
«ſelf (1); yet this by no means proves the Sin 
© on both ſides to be equal. For every one 
„knows, that the Wife is, upon many Ac- 
counts, oblig'd to a much ſeverer Degree of 
« Moderation and Purity ; 1n regard, as well 
to the Modeſty of the Sex, as to the Danger 
«of confus'd Amours, and of a 1 1 
Breed; as likewiſe to prevent the Scandal 
« her Lightneſs would bring, not only on her 
< own Family, but on the Government, under 
which ſhe lives. For if it be reckon'd ſo 
© very Diſgraceful to be born of Parents, one 
of whom is a Native, the other a Foreigner, 
ein ſo much that in moſt Countries a name of 
Reproach is fix d on Perſons of this motly 
© Race; how much fouler an Infamy would it 
© prove, as well to the whole State, as to par- 
«© ticular Men, ſhould it be left uncertain, 
© whether the Subjects are born in Adultery, 
© or in Lawful Marriage. In Leuiticut (c) 
© Adultery is defined, 7he coming to another 
© Man's Wife, the polluting another Man's Bed. 
Nor can it on any account appear probable, 
that a Law againſt Adultery, directed to a 
© People, who actually uſed Polygamy, ſhould 
© forbid this Practice, without declaring as 
© much in expreſs words. Thoſe Expreſſions 
* of Holy Scripture (2), and of the Primitive 
© Fathers (d), which ſeem to make the cover- 
© inp, or deſiting another Man's Wife, to be 
* Adultery, are to be underſtood in the ſame 
© ſenſe, as when he that hates brs Brother (3), 
© 1s ſtil'd a Murtherer. 

Others chuſe to anſwer thus, The Com- 
© mandment alleg'd doth indeed bind Men, as 
well as Women: and therefore for one Huſ- 
© band to diſhonour another's Bed, is no leſs 
© fintul, than for a Wife to defile the Bed of 
© her proper Husband. But then Polygamy doth 
not make the Husband Guilty of this Treſ- 
* paſs againſt his Neighbour. It is true, if in 
the Original Contract between the Parties it 
* was expreſly provided, that the Man ſhould 
© transfer the whole power over his Body to 
* the Woman, then in caſe he brings an Uſur- 
© per to her Bed, whether under the Name of 
an Harlor, or of a Wife, he certainly violates 
© his Faith given in the former Matrimony. 
But we have no ſuch Charge of Perjury to 
lay againſt him, if at the firſt Marriage he 
© relerv'd to himſelf the Liberty of adding a 
* ſecond Conſort, as a Partner to her whom he 


© then receivd. Nor can he be ſaid to defraud 
© her, 1n as much as he bargain'd to allow her 
* only a Share in himſelf. To this it is reply d, 
That we mut not ſuppoſe the Woman would 
thus conſent to her own L and Injury, uml 
either compel d by Force, or Fear, or moved 
Weakneſs and Defett of Judgment ; neither of 
which Cauſes are able io found a Right in the 
e£ Man. But the Aflertors of the other Opi- 
nion will not grant, that there is any In- 
jury in the preſent Cafe. * All the Right and 
© Title, ſay they, that one Perſon can have to 
© the Body of another, muſt ariſe from Co- 
venant, and from the Conſent of that other 
© Party. And conſequently, if ſo much be 
* perform'd, as was fairly covenanted tor, there 
© ought to be no Complaint of injurious deal. 
© ing. It is no good conſequence to ſay, that 
* becauſe, in juſt and true Matrimony, the 
© Husband receives the full and perfect Poſſeſſi- 
© on of the Wife, therefore the Wife obtains 
© the ſame abſolute Title to the Husband. 
© Nor will ſuch an unequal Covenant prejudice 
© the Natural Equality of Mankind. For to 
© ſalve this, it is not neceſſary, that the mu- 
* tual Performances amongſt all Perſons ſhould 
© be exactly alike : if fo, it would be repugnant 
©to the Law of Nature, that one Man Gould 
be born a Prince, another a Subject, and both 
* by Virtue of an antecedent human Covenant, 
not made by themſelves, but by others. 
Will any one be ſo extravagant as to main- 
* tain, that 'tis a Breach of Natural Equality, 
© unleſs the Wife be allow'd her turn of Go- 
© yerning, as well as the Husband ? And there 
© is the ſame Difference obſervable in the Care 
© of the common Off. ſpring: how little trouble 
* doth this bring to the Father, in compariſon 
to the Grievous Pains undergone by the Mo- 
© ther. Would it not be a molt ridiculous Pro- 
© poſal, for the Women of State to deſire a 
© part in the ſupreme Adminiſtration? and yet 
ve muſt not ſay, that the Men are guilty of 
© Injury and Tyranny for excluding the fair Sex 
© from this honourable Privilege. Should any 
© People be of ſuch a Temper, as to defire the 
© Eſtabliſhment of a Stricter Government, 
* (which the bolder Patrons of Liberty are wont 
©to call, the Treatment of Slaves,) if they too 
freely indulge the Reins, to the new Power, 
* they act fooliſhly and tranſgreſs that Auling 
© Prudence, which is the belt-lov'd Siſter of Ma- 
© zural Law. So that to commiſerate the Con- 
© dition of the Wives in Turkey, &c. is as ab- 
© ſurd and impertinent, as to beſtow our pity on 
© Husband-men and Artificers, condoling with 
them, that they ſhould be ſo unfortunate, as 
©to live in more uneaſy Circumſtances, than 
© the Nobility. The Reaſon why a Husband 
© cannot honeſtly admit another Man to partake 
© of his Bed, is built upon a different Bottom. 
On the whole it may be concluded, that a 
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Fin hS3L6ECS 425. 
(e Levis, XVIII. 20. XX. 10. 


| (2) Matt. V. 28. 
«auf. 32 & c. 5. queſt, 6 cauſ. dd C. 4. X. De eo ui cg, Conſanguin 
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d) Produced by Gratian, cap 3, 4, & 1. quæſt. 4. 
9 — 2. (3) ohn III. 15. 
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Woman lies under no reſtraint of Conſcience, 
from agreeing to this Kind of Matrimony, in 
«2 Country where the Practice is publickly 
© receiv'd. Eſpecially, ſince if it were in any 
degree Vicious, 1 the bare Force of the 
«© weaker Sex could never prevail to the beat- 
© ing down a publick Cuſtom : nor would all of 
« them join in the Attempt: ſome being ever 
more kind and friendly than others, and more 
© unwilling to engage againſt the Men (a). The 
Example of the Heathens, and of the a- 
© hometans (who are allow'd Four Wives, and 
© 25 many Concubines as they can maintain, ) 
may indeed be of no great Force in the Ar- 
gument, becauſe it appears, that thoſe People 
rare guilty of many Violations of the Law of 
Nature; but the Polygamy of the Fathers, 
under the Old Covenant, is a Reaſon, that 
© Ingenuous Men mult confeſs to be unanſwer- 
© able. As to the m_—_ of the Apoſtle, 1 Cor. 
VII. 4. it doth not feem to reach the pri- 
© mary defign and uſe of Matrimony, but only 
© the ſecondary and indirect End, the avoidmg 
* Fornication : which End belonging in the 
© ſame degree to the Man and to the Woman, 
© Humanity and Equity enjoin, that the fame 
© Proviſion ſhould, in this reſpe&, be made for 
© both Parties; and, then it follows, that 
the Husband ought not to deny his Wife 
* Conjugal Favours. But the communicating 
© his Favours to Others beſides Her, doth not 
© here ſeem to be Forbidden. 

XIX. However it be, this is very clear and cer- 
tain, that the moſt decent, the moſt proper, and 
the moſt peaceable way of Wedding is, for One 
io Aue contented with One. This then is, with- 


out all doubt, to be eſteem d the higheſt, and the 
molt perfect kind of Matrimony; and the Laws 
and Conditions of it are moſt religiouſly to be 
obſerv'd, as well by the Husband, as the Wite 
(5). It is worth remarking, that where ſeveral 
Wives are allow'd to one Man, he ſeldom fails 
to ſingle out a Helbved, whom in all reſpedts 


he prefers to the reſt (c). Thus Nature it ſelf 
ſeems out of Multitude, to lead us into Unity. 


Tis a wiſe Obſervation that of Sau (d),. The 


Relation, lays he, of a Son. in. lau, is but ſlightly 
eſteem d among N the Numidians, and the Moors: 
and the Reaſon is, becauſe they marry each as 
many Wives, as they think agrecable to their 
Fortune and Grandeur ; ſome Ten, ſome more, 
and therr Princes with a far wider Liberty. 
T hus the Mind is divided and diſtracted with 
Number, and All are deſpir'd becauſe All cannot 
be hd (e) 

Crotius (f) aſſigns theſe Reaſons for the Re- 
ception of /img/e Marriage amongſt Chriſtians ; 
that the Wife, beftowing herſelf entirely on the 
Fusband, may receive the equal Return of bis 
whole Fleart and Affection: that the Family 
Affairs may be carried on with more Regularity 
under a ſingle Miſtreſs ; and that many Mother's 
may not create Feudt and Quarrels among fr the 
Cbilaren. To which we may add, that after 
the Sufficient Multiplication of Mankind , 
Polygamy cught, amongſt all Nations of tole- 
Table Civility, to be reſtrain'd on this politick 
Account, that by too great a number of Chil- 
dren the nobler Family muſt in time be re- 
duc'd to 2 the meaner to Beggary, and 
the Hate oppreſſed with an Idle Swarm of the 
bafer Populacy ; which if not vented and 


(a) Iſaiab IV. I, 


(b) Enripid, Andromach. v. 464, Cc. 
—— Ne'er will I commend 


More Beds, more Wives than one; nor Children curs'd 
With Double Mothers, Banes and Plagues of Life. 

Let each Good Man poſſeſs his Single Bride, 

And check the Intrufion of a Rival Dame. 


I\ucrates Neeocl. p. 59, 60. Edit, Pariſ. I cannot but greatly condemn thoſe, who having entred upon 4 Married State for 
their whole Life, neglect afterwards to ſtand to the Agreement ; but giving a looſe to their Pleaſures, injure t hoſe dear Part- 
nere, from whom they expect nothing but Kindneſs and Coanfort. In other Bargains, they are wont 10 praftije Tuſtice and 
Honey, and yet make no ſeruple to vielate the Nuptial Contra, which ought to be ſo much more ſtrif#ly ohſer v d, than al 
ot bers, as it is of more ſacred Obligation, and of nearer and more important Concern, Plaut. Mercat. AR. 5. Sc. 1. v. 81. 


Plutarch, de Præcept. Conjugal. They ſay, that a Cat upon ſmelling certain 
Ef:2 beld in 3 x4 bs Men to abſtain from uſmg ſuch Perfumes, rather than cauſe ſo great Mirfor-= 


Dia the ſame 


ences or Perfumes is ari ven to Madneſs. 


tunes for the ſake of # worthleſs Pleaſure ? Why, the Diſhonefty of a Husband is as likely a mean to throw bit Wife into Di- 
fraction, as the mo#t offenſroe Smell could be: and conſequently, it is moſt unjuſt, an the account of an idle Satisfattion, to 
bring ſo grievons Affliction on an innocent Perſou ; and not rather to preſerve the Nuptial-Bed uncommunicate and unſtain d. 


Cl: emnefirs in Eurip. Lectra, v. 1035, Cc. 


Women are Ful:: tis own'd ; and 


a Woman : 


But when Men take Advantage of t — 1 
Slight Home, and ſcout Abroad for lawleſs Love ; 
No wonder if the Dames return the Wrong, 

Seek out new Mares, and praQtife as they're taught. 


(c) Geneſ. XXIX. 29, Deuter, XXI. 15. 
Variety they make uſe of in their Pleaſures. 


Eſther II. 17. Cant. VL. 7, 8. 
purpoſe Amm, Marcelinns (1. 23. c 12.) ſpeaks of the Parthians, Their 


(d) In B. Jagurth. (e) To the fame 
Affection grows cool and laugnid, by the unbrenaen 


(f) De Ferit. Rel. Chrift. Procop. Hift. Vandal. I. 2. Be Ye concers'd for 


Jour Children, ſay the Barbarians, who are chain d te the Neceſſity of a ſingle Bed: As for Us who, if we pleaſe, can have 


Fifty Brides together, we are in no Far of wanting Poſterity, Eurip. Androm. ver. 177, 


— 011 mille : 
Non illis generis nexus, uon p ignera cura; 
Sed numero languet Piet as. 


&c. Claudian de Belo Gilden. 


——- A Thoufand Nuptial Bands they wear, 
Blood is no Union, nor their Race their Care ; 
. Bur Love expires in Number. 


M m m 
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thrown off, (as it cannot always be) will at 
length overturn all Order and Government, 
and fink the Common-wealth under 1ts own 
weight (a). We are told that the Tarts them- 
ſelves, 1n the Point of Marriage, do not now 
take the ſame Liberty as they formerly us'd, 
and as their Law allows : the Cauſe of which 
Alteration is not, perhaps, ſo much the In- 
creaſe of betzal Luft amongſt them, as their 
Experiences of the Incoveniencies and Miſ- 
chiefs attending Polygamy. 

XX. Another Controverſy, no leſs warmly 
managed is, whether Matrimony, by the Law 
of Nature, be a Society, or Partnerſhip, capa- 
ble of being diffolv'd, and conſequently, whe- 
ther Divorces be, by the ſame Law, allow- 
able? And here we ſhall take the ſame Courſe 
as before, to lay down the Streſs of what both 
Parties urge upon the Point, leaving the con- 
fiderate Reader to paſs Judgment for himſelf. 
Firlt of all, it is taken for granted, that accor- 
ding to the common Nature of Covenants, one 
Party cannot recede, unleſs the other hath ei- 
ther broken the Agreement, or elſe yielded his 
Conſent to this Releaſe. It will therefore be 
repugnant to the Law of Nature, for either of 
the married Couple, to depart from the other 
unconſenting, only for the Improvement of 
Condition, or Satisfaction of Humour, with- 
out being able to alledge any Breach of the 
matrimonial Pact on the other's fide. Nor, 
can the Indulgence of the Roman Law (b), 
in ſome Caſes ot Partnerſhip, be brought to 
juſtify a Deſertion of this kind. For, beſides 
that, the relinquiſh'd Party is molt certainly 
endamaged; an Union enter'd into upon ac- 
count of Gain, may much more eaſily admit of 
{eparation, than this molt ſtrict and ſacred Tie 
between Man and Wife. For, in Marriage 
the Parties acquire a Rjzht over the Bodies of 
each other, which ought not on either fide, to 
be taken from them againſt their Will. And 
indeed, tho' there ſhould be a mutual Conſent 
of the Parties, yet 1t would be both indecent 
and unſafe to allow the diffolving of Marriage, 
without very weighty Cauſe : in as much as 
this M of frequent Divorces moſt ex- 
ceedingly ſhock the Strength, and Credit of 
Families ; and the Grace and good Order of the 


whole Common-wealth (c) (I). And the ſame 


reaſon will hold in Zſpouſals, which although 
no farther Progreſs hath been made in order 
to their Conſummation, yet ought not to be 
broken-oft by the Act and Motion of the Par- 
ties contracted, unleſs ſome extraordinary Oc- 
caſion fall out; or ſome of thoſe Conditions 
are found defective, on the ſuppoſal of which 

the Validity of the Covenant dependeth (d). 


Dionyſius Hallicarnaßeus (e) exceedingly com- 
mends the Inſtitution of Romulus, by which 
he order'd one fort of Marriage, folemnizcd 
with the greateſt Ceremony, to be incapable of 
Divorces, This Law (lays the Hiſtorian) ex. 


gaged the Wrues (who had no Refuge, nothing 


to trufi to in Caſc of a Rupture, 10 yield a reaay 
Compliance to the Temper of their Husband' - 
and it obliged the Flusbands, on the other ſiac, 
to uſe their M ives as a neceſſary Poſſeſſiun, which 
they could not, on any Account, 1hrow-up, or 
deſert. And one may reckon among the chiet 


Cauſes of the Decay and Corruption of the 


Roman State, their too frequent Practice of 
Divorces, either upon ſo flight Pretences, oc 
upon none at all (t). Ammann Marcellinus 
reports of the Saracens what ſcems very agree- 
able to their barbarous Cuſtoms. 7 hey bare 
Wives, lays he (g), 79 ſerve a preſent {urs : 
and to make ſome Shew and Semblance of Ni. 
trimony, the Woman preſents ber Mock-husband 
with a Spear and 4 1 ent ; at the fix'd Day, jhe 
may if ſhe pleaſeth break up and ſeek a new Mate. 
Varenius (h) informs us, that the Dutch, now 
and then, contract this Kind of Marriage in 
Japan; having liberty to releaſe themſelves at 
their leaving the Iſland. The like is practis d 


in many other Parts of the /udies, and the 


Kingdom of Pera (i). How vile doth the 
Roman Liberty appear in Juvena (2)? 


Car defiderio Bibule Ser torius ardet ? 

& verum excutias, facies non uxor amar. 
Tres ruge ſubeant, & ſe cutis arida laxet, 
Fiant obſcur: dentes, oculique minores ; 
Collge ſarcinulas, dicet libertus ; & exi; 
Jam gravis es nobis, & ſæpe emungeris; exi 
Ocius, & propera ; ſicco venit altera naſs. 


Theſe Truths with his Example you diſprove, 
Who with his Wife is monſtrouſſy in love: 
But know him better: for I heard him ſwear, 
Tis not that ſhe's his Wife but that ſhe's fair. 
Let her but have three Wrinkles in her Face, 
Let her Eyes leſſen, and her Skin unbrace; 
Soon you will hear the ſaucy Steward-ſay, 
Pack up, with all your Trinkets, and away; 
You grow Offenſive both at Bed and Board; 
Your Betters mult be had to pleaſe my Lord. 


Mr. Dryden. 
For really, as Claud.an (k) obſerves, 


Femina cum ſenuit, retinet connubia parts , 
Uxoriſque decus matris reverentta penſat. 


A Matron for her fruitful Bed we praiſe : 
And the Ves Charms the Mother's Awe repa V8. 


(a) It is a moſt barbacous Way which the People of Angela in Arick uſe, to get rid of their vaſt Stock of Men, 


occaſion d by Polygamy, when they ſell their fi 


uous Numbers to the Americans for Slaves. (b) Lib. 17. t. 2. 


L 14 pro S0cio. (c) Vid. Val. Max. I. 2. c. 9. . 2. (1) See Mr. Lock's Treatiſe of Civil Govern. p. 2. 6 6. . 2, Cc. 
and Aizern. Sianey's Diſcourſe upon Government, Ch. 2. .. 4. (d)] Add. Gel, I. 4. c. 4. (e) L. 2. p 95. Ed. Lig. 
„ Lipſii Comm. in Tacit. Annal. lib. 4. c. 16, (f) Senec. de Benef. I. 3. c. 16. Whe is now aſham'd of breaking the 
Naptial Union, when fo many Ladies, of Eminence and Quality, reckon their Tears not by the Number of Conjuls but of Huj- 
u:; and are Divorc'd in Hopes of marrying, and marry in Hopes of being diverc'd? (g) L. 19. c. 3» (#) 7apon. c. 18. 

(1 ) Olear. /cin.Perſ. I. 5. c. 22. Petrus de Valle Trin. P. 2. Ep. 17. (2) Sat. 6. v. 14%, © (K In Eurrop 


r 72, 73: Add, Martial. L 1c. Epig. 41. 


And 
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And how ſcandalous was that Law of Char on- 
das, mentioned by Drodorus Siculus (a), giving 
Liberty to Husband, or Wite, after a Divorce, 
to chuſe a new Partner, provided they did not 
pitch on a younger than the former ? 

Belides all this, to put away a Wife looks 
Heinous in the Eyes of all the World, and 
loads the Woman with ſo much Reproach, that 
it would appear moſt Baſe and Unworthy to 
proceed in lo ſevere a manner, unleſs upon 
ſome extraordinary Grownds and Provocation. 
And this may extend it ſelf as well to the Bufi- 
neſs of Contracts, as of the more folemn and 
perfect Marriage. Thus when Raaigis, in 
Procopius (b), having eſpous d the celebrated 
Britta, broke oft the Match without being able 
to alledge any Crime ow her fide, the Hiſtorian 
tells us, She, unable to bear the Scandal, bent all 
her thqughts and 1 eſolutions on Revenge. For Mo- 
defly and Chaſtity are ſo highly priz'd and ſo nice- 
ly regarded by theſe Barbarians, that a V oman 
turned off aud deſerted, moſt infallibly loſeth her 
Reputation, though her Virtue be really ſafe and 
un/tain'd. It was a wile and rational Choice, 
when the Daughters of Pollio and Erker. 
ſtanding for the place of Governeſs over the 
£ Veſtal Virgins, the former Lady was prefer d 
on this account, becauſe her Father and Mo- 
© ther had liv'd in a long and peaceable Mar- 
©r1age, without Separation; whereas Agrippa 
© on the other ſide, had filled his Family with 
ſealouſies and Diſſentions (c). 

XXI. We are further to examine, whether 
we may apply that to Matrimony, which holds 
good iu all other Covenants, that in caſe the 
Heads and Conditions, eſpecially the chief of 
them, are broken on either fide, the 1njur'd 
Party hath the power of receding from the 
Agreement. And here we may venture to take 
the Affirmative part, if the Queſtion be put 
concerning the Neceſſary and Eilential Terms 
of the Contract. Thus the principal Defign 
of Marriage is the procuring of Children, in 
order to the effecting which, it is requiſite, 
that there be the neareſt and the moſt familiar 
Communication between Husband and Wife. 
And therefore if we regard barely the Law of 
Nature, either Ferſon may quit and renounce 
the Relation, in caſe the other prove guilty 
of baſe Deſertion, or of Voluntary and Obſti- 
nate (1) Unkindnels, as to the Affair of the 
Bed. This laſt Omillion would bear an Action 
ot Law amongſt the Ancient Fews (d); and 
che Conjugal Debt as well as others might be 
recover d by Proceſs in open Court. 


459 
Again, the Intent of Marriage is not only 
that we may obtain Children, but that we 
obtain ſuch as ſhall indeed be our own. On 
*this account, ſays Joſephus, Moſes ablolutely 
* forbad Adultery; thinking it would be every 
way more happy, that the Husband ſhould 
keep the Poſſeſlion of his Bed ſecure and un- 
* diſturbed, and that the Production of genuine 
Iſlue would be alike advantageous to private 
: f 8 and to the publick State. (Antigu. 
I. 10.) 

Nay, and after this End hath been provided 
for, every honeſt Man is willing to keep his 
Bed to himſelf, and doth not think it either 
decent or ſafe, to take Paſſengers a-board, tho 
the Veſtel be firſt laden to his Deſire. Very few 
Husbands have ſo high Notions of Conrtlinef 


and Complaiſance, as to be concern d at Ovid's 
Cenſure, that, 


Ruſlicus efl nimium quem edit adultera Conjux, 
Et notos mores non ſatis Urbis habet (e). 


He that won't lena bis Bed's a ſtingy Clown, 
Unpractis'd in the freedom of the Town. 


It 15 therefore to be efteem'd a juſt Cauſe 
of Drvorce, it a Wife voluntarily expoſe her 
Honour to another Man. As on the other fide, 
if ſhe be overcome by the Uſurper, in the way 
of Force and Violence, we can on no pretence 
call her Virtue in Queſtion (f). And though 
it be commonly reckoned 'a more Heinous 
Crime, to aflault her Chaſtity thus, by main 
Strength and Power, than to enfnare or be- 
tray it by Flattery and Charm; yet the Truth 
is, the former indeed offers the more grie vous 
Injury to the Wife, but the latter to the Huſ- 
band (g). 


It appears then, that the Reaſon why Aaul- 
tery, and wilful Deſertion, are accounted ſuffi- 
cient Cauſes of Divorce, doth not ariſe from 
any particular Poſitive Law of God, (as it 
theſe two Exceptions were added to that Ordi- 
nance which makes the Bond of Marriage per- 
petual,) but from the common Nature of Cove- 
nants, which is ſuch, that when one Party hath 
broken the Agreement, the other is no . 
oblig'd to keep it. And the force of theſe Cauſes 
is ſo extenſive, as to juſtify the 1njur'd Perſon, 
not only in refuſing to cohabit with the perfidi- 
ous Wretch, but likewiſe in paſſing to a ſecond 
Marriage; whatever the Canoniſis urge to the 
contrary. Indeed thoſe grave Profeſſors, when 
they are to gratify a Friend in this point, do not 


(a) L. 12. c. 18. p. 83. Ed. Rhodom, 
Marriages are next to many Curſes. 
5. 769. © in Solon. p. 8g. Ariſtet, Oecon. Lib. 1. c. 
Queſt. 5. c. 1, Cc. & Cor. VII. 15. (d) Fi 

e) Amor. 3 & 4. v. 37, 38. Martial, L. 6. Ep. 90 
\!echum Gellia non habet niſi unum, 

Tur pe eit hoc magis, uxor et duorum, 


Add Ar. Reger de Bramin. 8 . 3 


*Leron. p. 578. L. , 
8 |; 


(b) Hiſt. Gorh. J. 4. 
A Woman that marries often, diſpleaſeth often. 


— — 


(c) Tacit. Ann 11. c. 86. Publius Syrus, Many 
(1) Jia. Plutarch Amater. 


4. Divg. Laert. in Pythag. Lact ant. lib. 5. c. 23. Gratian, Cauſ. 3 
d. Selden. ae Uxore Hebraica, |. 3. c. 6, 7. Montaigne's Eſſays, L. 3. c. 5 


One Spark ſerves honeſt Gi at a time; 
But her :wo Huzvands are a fouler Crime. 


J (f) Add. Igler, Max. J. G. c. f. ſ. 2. extern. Liv. 1. 38. c. 24. Xenephox in 
| | & 39. prince, D. ad L. Juliam. de Adult. Elian V H. 1. 18. c. 47 
3. D. ae Sei d% Co To inveigle and perſwade is more than to force and compel. 


Mm mx | 


(g) Lib. 1. 
{cruple 
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{cruple to find out a way of eluding their own 
Decrees, by declaring the former Marriage to 
have been originally null and void; anEvation 
which they can ground on many plauſible 
Scruples. 

But altho' Marriage be chiefly enter'd into 
upon the Deſign and Hopes of Children, yet 
the bare Inability of either Party (otherwiſe 
fit for a Conjugal State) towards promoting 
this End, doth not ſeem a ſufficient Ground of 
Separation; in as much as it is a thing ſur- 
paſſing all human Power to beſtow the Bleſſing 
of Increaſe. Yet Carvilius Ruga, the firſt Man 
of the Romans, that put away his Wite, (523 
Years after the Building of the City) is re- 
ported to have taken his principal Motive 
from the Oath, which the Cenſors required of 
everv married Man, in this Form, Se habere 
Urxorem liberorum quærenabrum cauſa, T hat 
he engaged in that Condition ou the account of 
ue (a). 

XXII. But the chief Point of the Contro- 
verſy on this Head is ſtill behind, and may be 
thus ſtated. According to the true and regular 
way of contracting Marriage, the Wife con- 
ſents to a conſtant Cohabitation with the Hul- 
band, promiſing, according to her belt ſtrength, 
to aſſiſt and comfort him, as well with Sweet- 
neſs of Converſe, as with the Participation of 
Buſineſs and Cares; and engaging farther to 
be guided and directed by him, as the Lord 
and Governour of the Family. In requital 
for which, the Husband, on the other fide, is 
obliged to protect and defend his Wife, ta 
treat her with Honeſty and Civility, and to pay 
her many other friendly Regards of the ſame 
kind (5). Now the Queſtion is, whether the 
| fignal and enormous Violation of thefe infe- 
rior Duties gives a full and fair Reaſon for a 
Divorce. And here, if we regard barely the 
Law of Nature, many venture to hold the 
Affirmative. For ſince a Father hath the Power 
of diſcarding an undutiful Son, who, at leaſt in 
naturalConlideration, ſeems more nearly related 
to him than a Wife; why may not he baniſh 
his Wite, as a Rebellious Member of the Fa- 
mily, when her Manners are intolerable, and 
her Amendment deſperate? Eſpecially it we 
reflect on the Remark of Fuſzentins, that a 
Wife, the nearer ſhe is join d to a Man by the 
Law, the more certamly ſbe proves to him, either 
Honey, by the ſweetneſs of her Temper, or Poyſon, 
by her froward and malicious Diſpeſition; being 
really, either a continual Comfort and Refuge, 


or a perpetual Plague and Torment. An hone$t 
Man, ſays old Symonides, can have nuthing in 
this World better than a Good Wife, nothing 
worſe than a Bad one (c). On the other hand, 
in caſe the Husband treats his Wafe with un- 
reaſonable Severity, and denies her the Reipect 
due to her Sex and her Relation, fo as to ſhew 
himſelf, not ſo much a kind Partner, as a 
troubleſome and vexatious Enemy, it ſhould 
ſeem very Equitable, that ſhe might be reliev'd 
by a Divorce (4). 

Another Scruple immediately ariſeth upon 
this, whether it be allowable, by the Law of 
Nature, on the account of Intolerable Man- 
ners, or of Barbarous Treatment, entirely to 
diſſolve the matrimonial Bond? Or, whether 
the other Conjugal Duties, as the Propagation 
of Race, Oc. may not {till be continued, tho? 
the cohabiting in the ſame Family be broken 
off? Inas much as the former Covenant bear- 
ing a regard to Children, ſeems to be Eilential 
to Matrimony, the latter only Additional. 
Thus much then 1s certain, that ſeveral Pacts 
may be made between the ſame Parties, under 
this Condition, that in caſe one of them ſhould 
be violated, the others ſhall nevertheleſs ſtand 
Good. Nay one and the ſame Pact may be di- 
vided into many Heads, and Proviſion may be 
made, that although one of the Heads be tranſ- 
22 yet the Parties ſhall proceed in per- 
orming the reſt. If the Marriage was con- 
tracted under ſuch à Form, it ſeems reaſon- 
able, that the Wife, although ſhe hath by her 
unpeaceable Carriage forfeited her Title to 2 
continual Cohabitation, yet may {till lie under 
the Force of that part of the Covenant, which 
obligeth her to conſult Succeſſion. But, be- 
cauſe it is by no means probable, that ſhe, 
who 1s unfit for the firſt of theſe Privileges 
and Duties, ſhould with any Convenience be 
admitted to the other ; that a Man ſhould 
deſire Iſſue by the ſame Woman, whom he is 
conſtrain'd to hate; and not rather entertain 
an abſolute Averſion to the Yoay, which lodg- 
eth ſo froward a Gueſt : it is the common and 
regular Practice for the Parties to contract, 
by one and the ſame Agreement, for their 
living together and for their mutual Care of 
Poſterity : and thus the two Conditions are, 
in fo cloſe a manner, united and interwoven 
one with the other, that in caſe either be 
broke, both Naturally fall aſunder. It is there- 
fore contrarq to the Law of Nature, that the 
Reaſon before alledg'd ſhould cauſe a ſeparation 


(a) Vid. Cell. I. 4. c. 3. Valer. Maxim, lib. 2. c. 1. ſ. 4. 


—— 


(b) Homer. II. 9. v. 340, Cc. 


The Wiſe and Good will cheriſh and defend 
The Partner of their Bed, their neareſt Friend; 


Their ſecond Self 


(c) V. Fulgent. Mythel. lib. 1. Simoniden inter Poet, Lyric. Edit. H. Steph. p. 227. 


Euri pid. Ore, v. 602, Cc. 


Bleſs'd is the Man, and ſweetly runs his Life. 
Where ſmiling Fortune ties the Nuptial Band; 
But he whom inauſpicious Hymen joins, 
Wretched abroad muſt prove and curs'd at home. 


(4) Add. L. Theed. lib, 5. t. 17. I. 8. C. de Repud. 


wy 


from 


CHAP. I. 


Of Matrimony. © 46: 


from Bed and Board, and yet continue ſome part 
of the Marriage-Obligation, ſo as to hinder the 
parties from diſpoling of themſelves another 
way. Unleſs fuch a ſeparation be enjoin'd, 
only for a time, as a Puniſhment to obſtinate 
Perverineſs, and to try, whether there is any 
probability of Reforming. For kit is abſurd 
to ſay, that the Tie of a Covenant remains 
in Force, whilſt no part of the Debt, ariſin 
from that Covenant can, or ought to be dif 
charg'd. And though we ſhould acknow- 
ledge, that the „ who gave Occaſion to 
this Miſchief, is juſtly enough puniſhed, yet 
the Innocent Party is in the mean- while in- 
jured, ſuffering thus for the Fault of another, 
and being oblig'd to live in a State of Celi- 
bacy, probably inconvenient, perhaps into- 
lerable. 

Thus far then, in the Conſideration of Na- 
tural Law, the Man and the Woman are upon 
the ſame Ground. And for this Reaſon Plu- 
zarch (t) calls that Order of Romulus,” cee, 
very hard and ſevere, which forbad a Woman 
to deſert and turn-oft her Husband, yet gave 
the Husband leave to diſcard his Wife, either 
upon her poyſoning the Chilaren, counterfeiting 
the Keys, or commutting Adultery (a). A- 
mongſt the Athenians we find either Party 
might upon ſufficient Cauſe, ſeparate (2) from 
the other: though they diſtinguiſh d theſe two 
kind of Divorces by different Names. For a 
Man to put away his Wife was term'd, v- 
muTer; for a Woman to quit her Husband, was 
Neis. The Reaſon of this Variation in 
Terms is manifeſt; the Woman was receiv'd 
into the Man's Family, and therefore ſhe could 
not properly, ammiugey, ſend bim away, move 
him out of the Houſe, tho' ſhe might, amacionr 
forſake him, and retire to a place of Eaſe and 
Security. 

We have only this to obſerve farther, that 
upon whatever Reaſons Drvorces are tolerated 
in a Common-wealth, it is highly expedient, 
that the Cauſe be heard and approv'd by the 
proper Magiſtrate ; and that a Point of ſo very 
great weight and moment be not left to be de- 
cided by the private Conſcience and Diſere- 
ton of the married Pair. For, the Reaſon 
which PBodinus (b) offers to the contrary, 
Becauſe this publick way of proceeding mu ne- 


pe EEE 


ceſ/arily impair the Credit and Character of one 
of the Perſons, doth not ſeem to conclude with 
any Force to the purpoſe (c). 

XXIII. With Regard to the Divine Law, 
either as Originally declar'd, or as renew'd 
by our Saviour, the Difficulty is much greater. 
This is evident, the Fews thought Dzvorces, 
not only permitted, but commanded, ( in caſe 
the Wife diſpleas d her Husband,) by the 
24 Chapter of Deuterovomy. And farther, 
there is a place in Philo Judæus (d), which 
ſeems to imply, that Barrenneſs was judg'd 
a ſufficient Cauſe for the like Separation. 
Nor are we to doubt but that the thing was 
frequently practiſed in that Nation, although 
their ſacred and profane Hiſtory, for more 
than 7oo Years, have recorded none, or very 
few Inſtances of this kind. For it 1s not in- 
deed the Cuſtom to regiſter, in publick Annals, 
Matters which are done according to general 
Uſe, but ſuch only as appear ſingular and ex- 
traordinary. In /ſazab (e), and Feremiab (f), 
amongſt the many ways of repreſenting and 
reproving the People's Sins, we find Simili- 
tudes taken from a Divorce, as an Action very 
well underſtood by the Vulgar. Joſepbus (g) 
takes notice of it, as a thing very unuſual, and 
differing from the ordinary Law and Practice, 
that Salome, Wife to Cotobar, Præfect of Idu- 
mea and Gaza, ſhould ſend a Bill of Divorce 
to her Husband; whereas, regularly, it was 
not allowable for the Woman to leave the 
Man, unleſs he put her away : excepting on 
one Caſe, when the Husband falſly reported, 
that his Wife did not prove a Virgia at their 
firſt Familiarity ; here the Woman had her 
Choice, whether ſhe would ſtay, or depart ; 
and the Husband, if ſhe choſe the former, was 
oblig'd to keep her (6). Foſephus (i) reports 
the ſame of Ferodias, Ariſtobulus's Daughter, 
the Lady who was the Subject of St. 7obr: 
Baptiſt's Reproof (&). | 

But, that our Saviour abſolutely took away 
this ancient Liberty of Divorce, is the Judg- 
ment of moſt Divines ; grounded on Hatth. V. 
32. XIX. 8, 9, Oc. Mark X. 4,6,12. Crotius (1) 
is of Opinion, that it was, from the Beginning 
moſt pleaſing to God, that the Bond of Mar- 
7 ſhould be perpetual ; but, whereas the 
Old-Covenant-Men were not oblig'd to this 


— 


(1) In the Life of Rom. p. 89. See Mr. Dacier's Note upon the place. (a) Euripid. Andromache, v. 672, &. 


Whether the Man from a Diſloyal Dame, 

Or the Chaſt Dame from an Injurious Man 

Suffers Reproach ; each finds a juſt Relief. 

Him his own Strength can vindicate ; and Her 
Parents and Friends combin'd prote& from Wrong. 


2) Potter. Archæol. Græc. lib. 4. c. 12. (b) De Repub. I. 1. c. 3. (c Aad. Plat: de LL. I. 11. p. 974. Ed. Week. 
Charron de la Sageſſe, I. 1. c. 46. n. 12. Selden de J. N. & G. I. 5. c. 7. (d) De Leg. Special. p. 782. B. Ed. Farij 
Herodot. lib 5. p. 190. Ed. H. Steph. the whole Paſſage runs thus. Men who take Wives, being uncertain of they Fruit- 
ſulneſs, if, finding them afterwards to be Barren, they do nat diſmiſs them and force them to lead @ ſeparate Life, are very 
excr/able; in as much as being won by a long Familiarity and a Courſe of mutual Love, they cannot eaſily do Violence 13 
cloſe Acfectious which are ſo deeply rooted in their Minds, But they who chuſe Women of known Barrenueſs, ſeeking only 
like Beaſts to ſatisfy their luſtful Inclinations, are to be reckon'd amongſt the moft impious Offenders, as contra dictiug ana 
oppuſnz GO D Himclf, wha hath eſtabliſhed the Laws of Human Succeſſion. (e) Ch. 1. (f) III. 1.6. 

(g) Aatiq. L.15.c. 9. Ch) Va. Phil. Jud. de Special. Leg. p. 789. D. Ed. Pariſ. (i) Au. Ind. L. 18. c. 7. 


(k) Matt XIV. Mar. VI. (1) L.2.c.5.C 9. 
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Strictnels, our Saviour under the New Cove- 
nant, ratified by an expreſs Law what was 
before moſt Agreeable to the Divine Will. 
Mr. Slaen's Explication (a) of the ſame places 
of Scripture is to this putpoſe. There were 
© 2mongit the Fews two Sects, the Samme nus, 
© and the Hille/tans, who maintain d contrary 
© Notions on the Point before us. The former 
© aſſerted, that a Man ought not to quit his 
Wife, unleſs upon ſome diſcovery of Baſeneſs 
© and Diſhoneſty; The latter, that any Dillike 


taken of the Woman, was enough to juſtify a 
* Divorce. Our Saviour then, as an Arbitra- 


© tor, between the two diſputing Parties, de- 
clares in Favour of the Sammeans ; that it 
was not Lawful upon ſlight Pretences, to 
* diflove an Union inſtituted by GOD him. 
* telf; but only upon the Commiſſion of foul 
© and ſcandalons Crimes, comprehended, ac- 
* cording to the Genius of the Hebrew Lan- 
* guage, under the General Term of Fornica- 
gion (b). He adds, that amongſt the moſt 
ancient Chriftians, Adultery was not eſteem'd 
the only lawful Cauſe of Divorce: as appears 
trom L. 8. C. ae Repuairs, enacted by the 
moſt Religious of all the Emperours. Till by 
the Superſtition and the Corruption of the 
Papal See, the Bond of Matrimony was declar'd 
Indiſſolvible during the Life of the Parties. 
Buxtorf (c)] hath endeavour'd to make our, 
contrary to the Current of the 7euiſp Writers, 
that in the Words of Moſes, Deuteron. XXIV. 
1, 2, 2,4. this one Prohibition only is contain'd, 


© That a Man ſhall not recetue again to his Bed 


* a Wife which he bath once put away But 
© that the Cuſtom it felf, of putting away 
© Wives, is in that place, neither approv'd by 
© Mejes, nor plainly condemn'd ; but left as it 
were indiftcrent. And (ſays he) the Obſer- 
vation of our Savicur, that this Permiſſion 
* was given by Moſes, Becauſe of the hardneſs of 
their Hearts, ſufficiently makes it appear, 
that the Maſalcal Indulgence doth not amount 
to an Approbation, but ſignifies only a bare 
Toleration, or Connivance, exempting from 
* Civil Puniſhment (4). | 
XXIV. Mr. 7obn Milton (e), provoked, as it 
/hould ſeem, by the Misfortune of his own 
Family, hath, with great Pains, endeavour'd 
o make out, that even, by the Principles of 
the Chriſt;an Religion, an mtolerable Diſpoſition, 
4 Diſparty, or Contrariety of Mina, 1 a ſufft- 
ent Reaſon for Divarce : Nay, that Perſons, 
% unhappily pair d, are indeed under an Obliga- 
tion 1s feparate. We hope we ſhall not ſeem 
tedious, if we venture to run over his chief 
Arguments. In the firſt place, then, he lays 
down this Aſſertion to build upon; Goa, in 
the fu Ordaining of Marriage, taught for what 
End he did it, in Words expreſly imply ing, the 
apt and che ar ful Converſation of Man with Mo- 
man, 10 comfort and refreſh him againſt the Evils 


of ſolitary Life : not mentioning the Purpoſe e 
Generation till afterwards ; as being but « fe- 
conaary End in Dignity, though not in Neceſfus. 
Now this Bottom we take to be Falſe. When 
God was pleas'd to give Man a #e/p-meet for 
Aim (1), and afterwards commanded the 


Primitive Couple to incregſe and multiply (a, 


He did not hereby ordain two difterent Ends 
of Marriage; but the latter words ſeem deſigu d 
to deſcribe the chief Fruit ariſing ( through the 
Divine Benediction) from the Mutnel Afuſtance 
firſt mention d. And indeed, if the bare De- 
light of Converſation, had bzen the principal 
Intent of the Creator, what need was there 
of a Difference in Sex? For take away the 


Procreation of Off-ſpring, together with the 


Pleaſures, which by the Appointment of Na- 
ture, ſweeten and recommend it, and Men alone 
would have been more agreeable Companians, 
and more able Afſiſtants ro each other. And 
thus we lee, that Boys and old Men, thote 
who have not felt the Paſſion of Love, and 
thoſe who are paſt it, agree in preferring the 
Converſe of their own Sex, to all the Charm; 
and all the Entertainments of the Fair. Bur 
Mr. Milton ſeems to dream of ſome more de- 
licate and more refin d Pleaſures; and frames 
the Jaea of a Wife ſuitable only to the Genius 
of a Wiſe and Learned Husband : he would 
have her able to be the Companion of his 
Studies, or to refreſh him with her Wit, when 
he comes from ſeverer Meditations, to compoſe 
his Cares with ſweet Diſcourſe, and charm away 
a melancholy Fit. Whereas although there is 
no conſidering Man, who would not infinitely 
prefer the Pleaſure of the Mind, to the ſhort 
and empty Gratifications of Senſe : yet, it is 
lo very difficult, to find a Woman of this Phi- 
gg nccng and Elevated Temper, that there 
1s ſcarce any Man Eminent tor Wiſdom and 
Learning, who might not ſue for a Divorce, 
on this pretence. And therefore, if there be 
any Perſon of fo mortified a Spirit, as to think 
the continuing of his Name and Race, ſo mean 
and worthleſs a Deſign, and who feels no Pains, 
that the Fazr only can cure, he ſhould on all 
Accounts be advisd to lead a ſingle Life : 
For, tis no wonder, if Coldneſs and Gravity 
prove fo ill Companions for Charms and Beau- 
ty. Laſtly, whatever the Aſſertors of theſe 
Opinions pretend, tis 1mpollible they ſhould 
give any other Reaſon, why the Converſation 
of Women was rather inſtituted as a He for 
us, than that of Men like our felves ; except, 
that Nature hath wiſely fix d in the difference 
of Sex, {weeter Engagements, and more pecu- 
liar Propenſions. It may then, on the whole 
matter, be the ſafer way not to endeavour the 
bringing this high and Platonical Strain of 
Notions into practice: (but, conſidering the 
ordinary Temper and Capacity of the Female 
Sex,) to judge Her a very convenient and 
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() D. Ucrre Elven, l. 3. c. 22 


lent Dijlerrarion of , gn this Point, on Matt. V. 31, 32. (e) In bis Bock © 


92 9:5, (:) Gn I . (2) Lid. I. 28. 


(b) Vid. Val. Max. I. 9. c. 2. (c) De Sponſal & Divert. 


(d) Add che 
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proper Partner, ho is able to ſuſtain a Share 
in the Concern of Children, both as to their 


Birth and Fducation, and in the Care of di- 


recting the Family; altho' ſhe be able to afford 
little Aſſiſtance in deep Speculations and in ſtu- 
dious Enquiries. Judenal's Advice hath ſome- 
thing in it beſides Satyr. 


Non habeat matrona, tibi que juncta recumbit, 
Dicendi genus, aut curinm ſermone rotato 
Torque at enthymema, nec hiſtorias ſciat omnes, 
Sed quædam ex libris, & non intelligat: od; 
Hanc ego, que repetit volvitq; Palæmonis ar tem, 
Servata ſemper lege & ratione loquendi, 
lgnotoſque mibi tenet, antiquaria, verſus, 
Nec curanda viris Opicæ caſtigat amicæ 
Verba ſolæciſmum liceat dixiſſe marito. 

Sat. 6. v. 488, Oc. 


O! what a Mid- night Curſe has he, whoſe fide 

Is peſter'd with a Mood - and-· Figure Bride 

Let mine, ye Gods! (if ſuch muſt be my Fate; 

No Logick learn, nor Hiſtory tranſlate | 

But rather be a quiet, humble Fool : 

I hate a Wife, to whom I go to School. 

Who climbs the Grammar-tree, diſtinctly knows 

Where Noun, and Verb, and Participle grows ; 

Corres her Country- neighbour, and a Bed, 

For breaking Pri/c:ans, breaks herHusband's head. 
Mr. Dryden. 


Strabo (a) reports of the Brachmans, that 
they never communicate their Philoſophy to 
their Wives : leaf, if they prove wicked, they 
ſhould divulge ſome Secrets which ought to have 
been conceal*d from the Profane ; or, if they 


bappen to be good, they ſhould deſert their Huſ- 
* For the equal Contempt of Pleaſure and 


Pain of Life and Death, is no good Principle to 
fit a Perſon for a State of Subhjecrion (b). 

This Remark will hold good in General of 
Mr. Milton's Arguments, that they prove uſt 
nothing at all, in caſe it be apparent, that our 
Saviour declar'd Adultery, to be only the ſuffi- 
cient Cauſe of Divorce (1). To ſeem hard in 
ſome particular Inſtance, is no Objection a- 
gainſt the expreſs words of a LAC... We are 
not preſently for repealing thoſe Human Ton- 
ſtitutions, which appearing Uſefu] and Bene- 
ficial to the Common-wealth in General, do 
yet turn to the Prejudice of one, or two, pri- 
vate Perſons: becauſe theſe are look'd upon 
as Inconveniencies which tis impoſſible to 
avoid. 

The only Point he gains is this, that if the 
Say ing of Cbriſi will bear another Interpreta- 
tion, it ſhould ſeem more agreeable to the Goſ- 
pel Clemency and Goodneſs, to follow a milder 


Senſe, than that which is at preſent receiv'd. 
The whole Strength of his Reaſons may be 
thus repreſented in ſhort. © Incorrigible Diſ- 
* parity of Mind, or Stubbornneſs of Temper, 
* rendering a Woman unfit to live in Soctety 
*with ſuch a particular Man, and hindering 
* the chief Benefit of Matrimony, mutual Hel 

* and Refreſhment, is a much weightier Caule 
* of Divorce, than any Natural Defe&, any 
© Diſtemper, any Uncleanneſs of Body, which 
vet were allow as lawful Pleas by the Jewiſh 
* Diſpenſation (c). No Partnerſhip can oblzge 
© Perſons concern'd, in Contradiction either to 
* the chief End of its Inſtitution, or to the 
* Intentions and Hopes of both, or of either 
* Member. Now it was the Deſign of the wiſe 
Creator, not to give Man a Domeſtick Tor- 
ment, but a kind Help to join with him, not 
*only in the bringing of Children into the 
World, but in the Education of them, and in 
the whole Buſineſs of Life; which End in- 
© tolerable Sowreneſs of Temper doth plainly 
© pervert and deſtroy. It looks abſurd and un- 
* reaſonable, that the Canon. Lau ſhould with- 
© out Scruple, declare Impotency a ſufficient 
© Cauſe of diſſolving Matrimony, and yet allow 
*no Regard to the Manners and Diſpoſitions 
© of theP ties: eſpecially ſince the former may 
*1mmedz rely be diſcover'd, whereas tis uſual 
*craftily o diſguiſe and conceal the latter, till 
the poox Man runs 1gnorantly into the Snare, 
* whence 1e can never be releas d. It is againſt 
*the Law of Charity, nay, it is moſt barbarous 
and inhuman to confine and chain down a 
Man to ſuch Miſeries as are not to end till his 
© Death; and which would admit of an eaſy 
© Cure, did not the Severity of this poſitive 
© Ordinance ſtand in the way: in as much as 
© God Almighty, in his Laws and Commands, 
© ſeems to have mercifully accommodated him- 
© ſelf to the Infirmity of human Nature. The 
© Holy Scriptures preſcribe Matrimony, among 
* other Reaſons, for the avoiding of Tempta- 
tions to Incontinence. But now the Man 
* who can find in Marriage no Reſt or Comfort 
*to his Mind, who 1s perpetually teiz'd and 
© diſturb'd, by an untoward Partner, mult needs 
© be — with ſtronger Temptations, than 
© if he liv'd in Celibacy. For his Heart will be 
ever full of Diſcontent; and becauſe his Wife 
is ſo unpleaſing an Object, he will ſeek to be- 
{tow his Love and himſelf elſewhere. Mai- 
* monides, amongſt the Reaſons of the Law 
about Divorce, aſſigns this for one, that the 
peace and Tranquillity of particular Families 
© might, by this means, be the more ſurely pre- 
© ſerv'd (4). Which Reaſon affecting Chriſt ian. 
© as much as Jeu, it cannot ſeem probable that 


(a) L. 15. p. 490. Ed. Gen. Caſaub, 


(b) Euripid. Hyppol. Coron. v. 640, 641. 


— From a Woman wiſe above her Meaſure 
Protect me Heaven. 


*GOD 
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<GOD deſign'd to lay a heavier Yoak on the 
© former than on the latter (4). We are 
* commanded in Holy Scripture to remove 
© from us all Obſtacles of Piety : amongſt the 


© chief of which we may fairly reckon the Fro- 


© wardneſs of an 1ncorrigible and inſeparable 
© Companion. It is repugnant to Nature, that 
two Minds directly oppolite, and admitting of 
© no Pollibilicy of Union, ſhould be tied toge- 
© ther in a Bond never to be broken. The 
© Chriſtian Emperours (1) have declar'd it as 
© their Judgment, that the Plotting of either 
© Party againſt the Lzfe of the other, is a good 
© Reaſon of Divorce and how many Men's 
Lives have been unhappily ſhortned by theſe 
© continual Griefs and Diſcomforts? Marriage 
© is a Society But human Societies, inaſmuch 
© as they are held together in a Moral Rond, 
conſiſt rather in the Union of Souls than of 
© Bodies. Should we ſay otherwiſe of Marriage, 
© we ſhould degrade it below the coupling of 
© Beaſts, in which we frequently obſerve ſome 
© fort of Affection and Good-will in the Mates 
sto each other. When, therefore, the Soul 
© doth not find in Matrimony that ſweet Agree- 
© ment which it ſought, ſo ill-match'd a Pair 
© live rather in the Miſery and Hardſhip of a 
© Priſon, than in the Comfort of Society. So- 
© lemn Oaths, if either in themſelves improper, 
© or tending to the Prejudice of a Third Party, 
© are — * of a Diſpenſation; and hath not 
© the Marriage Covenant as good a Right to the 
© ſame Favour? Nor will it ſignify any thing 
© to anſwer here, that unhappy Matches are 
© Jaid on Men by Divine Providence, for the 
« Tryal and Exerciſe of their Patience. For 
a Date and other Calamities are moſt cer- 
* tainly ſent from Heaven; and yet the Appli- 
© cation of human Remedies was never for- 
© bidden in ſuch Caſes, 

After this, he holds a long Diſpute, concern- 
ing the Permiſſion of Divorce among the eus. 
For, ſays he, if it be in the Nature of the 
© Fact Aaultery for either Party after a Di- 


© vorce to marry again, it follows that Moſes pr 


* eſtabliſhd Adultery by a ſolemn Law. But 
to imagine this of Inſtitutions which had God 
© for their Author, would not only be abſurd, 
* but moſt profane and impious. 

He likewiſe reprehends thoſe Authors who 
alficm, that the Jews had not a Lau of Divorce 
but rather a Oiſpenſation. A Diſpenſation, he 
© obſerves, is of two Kinds, either properly fo 
© called or improperly. The latter is rather a 
particular and exceptive Law, abſolving and 
* difengageing from a more general Command, 
* for ſome juſt and reaſonable Cauſe : as that 
* mention'd Numb. IX. 6, gc. and Deut. XXV. 
*v.5. and that in Leviticus, of marrying the 


© Brother's Wife, upon his Deceaſe without 
* Ifſue. A Diſpenſation, properly fo called, 
* obtains only 1n particular Caſes rarely hap- 
© pening, and therefore not ſpecified in the 
© Law, but left to the Deciſion of Charity, and 
© tro the Prudence of the Judges : As upon ex- 
©treme Hunger, it was lawful for David and 
© his Followers to eat the Shew-bread (2): fo 
© that this ſort of Diſpenſation, is nothing elſe 
© but the interpreting a Law according to 
Equity. 

He re tis worth our Notice that he confounds 
Diſpenfation and Equity with each other; 
whereas there is really a wide Difference be- 
tween them. But, as to the Argument, this is 
certain, whoever will maintain the Jewiſh Di- 
vorces to have proc eded in the way of Diſpen- 
ſations, it lies n him to prove, that there was 
then extant ſome general Law, declaring Ma- 
trimony not to be reverſible upon account of 
Manners and Temper; which Law mult either 
have been a Branch of Nat s Ordinances, or 
a Divine Poſitive Inſtitution. As for thoſe 
words in Geneſis II. 24. (3) and hoſe two ſhall 
be one Fleſb, ſome are of Perſwafion, that they 
expreſs indeed a molt itrict Partnerſhip, and 
ſuch as to break oft on a ſlight account, could 
neither be decorous nor advantageous to Man- 
kind. But it doth not hence follow, that the 
Knot cannot be untied upon Reaſons which 
ſubvert the very End and Deſign of Matrimony: 
As it would be ridiculous thus to argue, GOD 
Joins Man and Wife together, therefore it 1s nat 
an the Power of Man to jorn himſelf to whom he 
pleaſeth; or, therefore no human Covenant ought 
io intervene. But what ought to be inferr'd is 
rather this; God joins the Parties by the Me- 
diation of their Deed and Covenant; therefore 
it is his Will they ſhould not be ſeparated, un- 
leſs that Covenant be on one ſide or the other 
tranſgreſs d. 

Mr. Alilton proceeds to enquire into the Opi- 
nion of thoſe who aſſert, that Divorces were 
by the Divine Law permitted only, and not - 
ov e. This he takes to be an irreverent Re- 
flection on Almighty God; in as much as it 
betokens Infirmity in a Governour, to allow 
his Subjects in any Practice, to which he does 
nc really give his Approbation. And why 
muſt the * alone have been ſo notorious for 
Haraneſs of Heart, as not to be able to comply 
with the ſuppos'd Primitive and General Or- 
dinance, when fo many Chriftiau Nations 
and Ages have yielded a ready Obedience 
to ĩt? 

On thoſe Words of our Saviaur, from the Be- 
ginning it was not ſo, ſome thus deſcant: Ia 
* the State of Innocence Human Manners were 
© more perfect and excellent, than to give occa- 


(a) Varenius Deſcripe. Japon. cap. 12. reports of the Japoneſe, Divorces are very frequent in this Nation, though che 


nobler Perſons ſi14 keep the rejected Wife in their Family, and take care of her Maintenance and Support. On this ACCRAT, 

ine Warren app'y their Endeavours to diſcover their Hausband. Temper and Humour, by which means they may in all t1ing- 

gratiſy and pleaſe them, and be ever laying new Engagements on their Minds. And being once thrown 7 they diſſemble rue 
Injury, and make not the leaft Complaint, that by the Sweetneſs of their Converſation, and Readineſs of performing 44 4 — 

Services, they may recover themſelves iu their Afectiens. (1) See the Law already quoted in Sett. 22. 4 

(2) 1 San, XXI. 6, Mart. XII. 3, &c. (3) See Mr. Le Clarc's Comment upon the place. . 
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* fion to any ſignal Trouble and Diſagree- 

ment: and therefore the neceſſity of applying 
* Divorce as a Remedy to unhappy Marriages, 
is a remarkable Evidence of the impair d Con- 
dition of our Nature. - 

To conclude ; Mr. «M:/ton farther cenſures 
thoſe who alledge, that this liberty of Divorce 
was therefore granted to the Jews by «Moſes, 
becauſe they had been accuſtom'd to it in &gypt. 
For now, when the weight of the Egyptian Y oak 
was {till upon their Shoulders, mult needs have 
been the molt proper time of teaching them 
to forget the Cuſtoms of that Country. As we 
ſee ſo many ſtrict and excellent Laws given 
them againſt /aolatry , which they had ſeen 
practiſed every Day, during their Servitude 
and Confinement. 

But theſe Matters we leave undetermin'd, as 
not tending on to our main Purpoſe. 

XXV. The neceflary Qualifications required 
by the Law of Nature, in Perſons rightly con- 
tracting Matrimbny; are a Fitneſs or Ability, 
both Phy/ical and oral. By the former we 
underſtand ſuch a Conſtitution of Body as is 
capable of attaining the chief End of Marriage, 
the Procreation of Iſſue (2). Therefore ſuch 
Perſons as labour under a perpetual and incu- 
rable Impotency, ſuch as ZEunuchs and the like, 
ought not to aſpire to the Conjugal Honour. 
It was certainly an Unnatural Cuſtom in Egypt, 
to allow the Zanuchs Wives, becauſe they laid 
claim to ſome inferior Degree of uſeleſs Plea- 
ſure (b). And here a Doubt may ariſe, whe- 
ther we can properly call it Matrimony, when 
an ancient Couple are link'd together without 
any Proſpect of a Bleſſing from the Bed. Dio- 
nyſius, in Plutarch (c), when his aged Mo- 
ther deſired him to beſtow a Husband upon 
her, replied It was in his Power to do Violence 
to the Laws of his Country, but not to the Laws 
of Nature (d). Let in moſt Common-wealths 
theſe ſort of Matches are tolerated; in as much 
as the other End of Matrimony, mutual Aſſiſt- 
ance and Comfort, will hold as ſtrongly here 
as in any other Caſe (e). Perhaps we ſhall 
not ſpeak impropetly if we call theſe Honorary 
Marriages, as we term thoſe Offices Honorary, 
in which a Title only is conferr'd, without 
Action or Buſineſs. Mero, when he deſerted 
his Wife Ocravia's Bed, excuſed himſelf with 
ſaying, Sufficere ſibi Uxoria Ornamenta (f), 
He was contented with the bare Ornaments and 
Badges of Marriage; in Alluſion to the Trium- 
phalia Ornamenta (i), ſometimes beſtow'd on Per- 
ſons without the real Solemnity of a Triumph. 


6 


The Caſe of David and Abiſag (g] ſeems to 
fall under this imperfect Matrimony. Tho' 
Solomon, in all Appearance, eſteem'd the Mar- 
riage good and valid; in as much as he gave 
Capital Judgment on Adonijah, for begging her 
for his Wife; becauſe this Attempt of marry- 
ing the King's Widow (which in the Few:ſh 
Conſtitution was accounted unlawful,) ſhe w d 
he was driving on ſome Deſign againſt the pub- 
lick Peace and Eſtabliſhment (h). 

XXVI. It is farther ſuppoſed in Matrimony, 
as in all other Covenants, that the Parties con- 
tracting it, have ſufficient Uſe of Reaſon; that 
there is no Error, no Flaw (2) in the Eſſentials, 
and that no unjuſt Fear is on either fide occa- 
ion d. In this laſt Point, the Jewiſh Civil 
Laws were very particular; by them, if the 
Woman was compell'd by Force or Fear, the 
Eſpouſals were revers'd, but not on the other 
fide, if the Man alledg'd Compulſion; becauſe 
there could not he the ſame Pre ſumpt ion of any 
Violence or Fright offer'd him: And if the 
Conditions had diſpleas'd him, he might after- 
wards have te jected her (i). In like manner, if 
there were a Miſtake, either as to the Perfon, 
the Object ot Conſent, or in any Quality, 
either relating to Matrimony it ſelf, or ſerving 
as a Condi ion on which the Conſent was built, 
(eſpecially in caſe of Guile or Deceat .uſed on 
either fide ) the Coniratt is manifeſtly void. 
Thus a Wife prerending Virginity, and after- 
wards diſcover'd detective, was by the Divine 
Law, not only turn'd away from her Husband 
but made liable to icvere Puniſhments. Tho? 
the barbarous Nations appear not to have been 
over-curious in this Point of Purity (k). 
Thus, again, if a Man, in the Covenant of 
Marriage, <xpreſly inſerted a Clauſe, import- 
ing that he took ſuch a Woman for his Wife 
only 1n caſe ſhe were of Noble Blood, of ſuch 
a Fortune or the like; he ſhall not be oblig'd 
to Conlummate the Match till the — * 
Condition be made appear. But if, neglecting 
to enquire into the Truth, he ſhall have pro- 
ceeded to Conſummation, he ſhall by this Act 
be judged to have tacitly renounced the con- 
ditional Clauſe; and therefore if things do not 
afterwards come up to his Hopes, he hath no 
good Reaſon for Divorce. For the Contract 
did not run in theſe Terms, I you do not bring 
me ſuch a Fortune I Divorce you, but, if you 
do not bring me ſuch a Fortune, I A not Marry 


you ; which are manifeſtly different. He, then, 


who, in the Affair of Matrimony, thus feels the 
Charms of the Portion more than of the Lady 


(a ) Zozim. l. V. To put a Virgin in the Marriage-Bed before the proper Age, is no leſs than to do an Injury and He- 


lation ts Nature. 


(b) Gror. ad Deuter. c. XXIII. v. 1. Genef. c. XXXIX. v. I. (c) In Apothegm. 2. 175. E. 


Ed. Wech. (d) Qeintil. Declam. 306 p. 464. Ed. Lugd. Bat. There may be Jome kind of Unchaſtity even in Marry- 
ng. Id em Declam. 2 p. 23. in fin. fn old Husband is ( often ) the moſt humble inſtance of Slavery ; and is the more 
Purm'd and overcome with the Magick of the Fair Sex, the colder his own Powers are in the Reception of it. Comp. Val. 
Max. J 7.c. 7. J 4. (e) V. Lib. V... 4 I 27. C. de Nuptiis, (f) Sueton. Ner. c 35. (1) Sueton. Auguſt. c. 38. 

(g 1 KingsI. (h) Grot. ad Reg. 4. l. v 11,17. (2) See above in L. 3. c. 6. ſ. 11. (i) Selden. de Uxore Ebrza, 1.2. c.4. 


k) Ser the Cuſtoms of the Barbarians, Died. Sic. I. 


. C. 18. of the Armenians and Lydians, Strab 1. 11. of the 


4/;lonians, Herodotus Clio, of the Thracians, Idem Terpfich, of the Adrimachide and the Naſomones, Idem Melpemen. 
See 4riſtippus's foul Fancy in Pic. Laert. I. 2. Add Box born 's Notes on Sueton. Calig. c. 40 towards the End. 


.. 1. 18. c. 5. n. 4 


| Paul. Venet, I. 2. c. 37. of the Inhabitants of Teberh and Cathay, Conftantine the & 
+Wl:1h'd che like Immodeſty amongſt the Phenicians; as we are told by Sozomon, Hiſt. Eckier *＋1 41 * _ 


Naan 
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IS 
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is very ridiculouſly Senſeleſs, if he let the 
Buſinefs be finiſh'd before he hath good Secu- 
rity for that which was his chief Aim ( a ) 
Much leſs ſhall it be lawful to break off a Match, 
or to forbear conſummating, when a Man hath 
catchtatthe Bait of a ſuppoſed Fortune, with- 
out bargaining for any particular Summ. And 
therefore the Epbor i in Sparta, did very juſtly 
in fining the Gentleman, who having been 
contracted to Zyſander's Daughter, in her Fa- 
ther's Life-time, refuſed her, when that Great 
General was found to Dye in ſo Poor a 
Condition (b). 

What we have been offering, holds good 
only in Natural Law. For it is in the power of 
Civil States to Knact, that no ſuch Clauſe, be- 
longing indirectly to Matrimony, ſhall hinder 
or defer the due Conſummation of it. 

XXVII. A Moral Ability of contracting Ma- 
trimony is wanting in Women, already diſ- 
pos'd of to other Men. For the Right of the 
Husband over his Wife continues fo long as he 
doth not actually renounce it. Therefore to 
marry an other Man's Wife, not duely loos'd 
and feparated from him, is not only unlawful, 
but void and ineffectual: becauſe it was not in 
the Woman's power to make this ſecond En- 
gagement, whilſt the firſt continu'd in force; 
and to cohabit with this new Husband, is to 
live in conſtant Adultery. For the ſame rea- 
ſon, in Countries where Polygamy is prohibited, 
a Man cannot without Sin proceed to another 
Marriage, whilſt he is held by the Bonds of a 
former. | 

By the Jewiſh Law, it was Criminal for a 
Man to take his Wife again whom he had put 
away (c). The reaſon of which Inſtitution 
no doubt was to prevent the frequency of Di- 
vorces on ſlight and petit Occaſions, by cut- 
ting off all Hopes of Re- union, when Paſſion 
ſhould grow cool (d). Yet ſome, from Jerem. 
III. x2. collect, that it was lawful to receive 
again the diſmiſs'd Woman, provided ſhe had 
not contracted a new Marriage. | 

It is remarkable in the Twrkiſh Alcoran, that 
aMan 1s allow'd to take home his Wife, even 
after he hath three times diſmiſs'd her, but 
not unleſs ſhe has been, in the mean-time , 
married to Another, and been diſcarded by 
him likewiſe. The cMahometans eſteem this 
as the Higheſt Infamy and Reproach; and 
therefore the famous Hajaget thought he could 
not beſtow a heavier Curſe upon Tamerlane, 
who ſent to defie him to War, than by re- 
plying, , he doth not come as he threatens , 
may he fetch his Wife back after he hath three 
times ſent her off (e). It 1s another Precept 
of the Alcoran, that a Man who puts away his 


— 
—— 


Wife, ſhall fix a certain Time, during which, 
it ſhall be unlawful for her to chuſe a new 
Husband : that he may thus uſe Deliberation 
in determining whether or no to take her 
again into Favour. | 

Joſephus (ft) mentions a Jewiſh Ordinance 
forbidding a Man to marry Her whom he hath 
perſwaded to leave her former Husband; ſince 
this Irregularity could not but breed high Dit. 
contents and Troubles. On the ſame good 
Reaſon are thoſe Chriſtian Canons founded, 
which deny an Adulterer,the liberty of marry. 
ing the Woman whom he thus defiled (g). 


In this Point Zuripidess (h) Obſervation 
ſeldom fails, 


The Wretch that flains Another s Bed, 
And takes the Vile Adultereſs to his own, 
Conde mu d to wed her for his Puniſhment ; 
Ts wildly van, if he expefts ſhe ll prove 

In her new Vous more Chaſt than in her ld. 


XXVIIL. Perſons allied within ſuch a Degree 
of Blood or Affmity, ate likewiſe under a Mo- 
ral Incapacity of contracting Marriage (i); in 
ſo much that it is not only from the Begin- 
ning unlawful to ſtrike ſuch a Match, but this 
Engagement tho actually concluded, is never 
elteem'd Vicious and Defective- This is an 
Opinion generally receiv'd by all Nations of 
Manners and Civility; yet to aſſign a ſolid rea- 
ſon for it, ſuch as ſhall flow, like other Precepts, 
from the Social Nature of Man, ſeems at firſt 
ſight, a Point of no ordinary difficulty. Some 
Enquirers are content to fly to the Abhorrence 
of Human Affections in this Caſe. All Perſons, 
* ſay they, who are not Corrupted by Ill Edu- 
cation or Wicked Habits, do find in their 
very Senſes, a Repugnancy and Averſion to 
*ſfuch Impurities; which is a plain Argumenc 
© that thoſe things are prohibited by the Law 


of Nature. But indeed this Repugnancy of 


AﬀeCtions is not equally to be diſcover'd a- 
mongſt all People, nor always, even amongſt 
thoſe who pretend to the Art of Culture and 
Refinement : and when Authors urge it for 2 
Reaſon, it would not be altogether abſurd to 


anſwer them, that the Abhorrence may per- 


haps ariſe not ſo much from any in- bred Prin- 
ciple, as from long Uſe and Cuſtom, which 
often counterfeit Nature. Nor in our Searches 
after Natural Law, is it very ſafe to rely upon 
the _ of our Senſes and Aﬀections; 
ſince at this rate we might conclude, that thoſe 
things are by the ſame Law Commanded to- 
wards which our Senſes and Affections are car- 
ried on with a vigorous Inclination ; whereas, 


on the contrary, it is manifeſt that thoſe Ads 


T 2 


(a)Etpect1!ly ſince the Managers of Matches uſually anſwer the Character which we find in Libanius (Progy mu. p. G. 
/ tome 8 with a great many ſtudied Flouriſbes and fine Sayings, and by leſſening what's preſent , and magnifying 


what's ant, ey prevail on the kind and credulous. (b) Via. Elian. . H. J. VI. c. 4 (c) Deutcron. XXIV. 4. 

( a ) Grotius ( ad. d. I.) gives this Reaſon, Becauſe ſuch a Practice looks like lending One's Wife to another Man, 
ard might yield lter and Countenance to the moſt ſcandalous Debaucheries. (e) F. Laonic. Chalcondil. 7. 3. 

(f/ Jud. Antiqu. I. IV. c. 8. (g) Gratian. Cauſ. 31, qu. 1. c. 1, 2, &c. (h) Electra. v. 921, &c. 
„ .:, 19 J. 4. J. 3, 4, 5. D. de gradibus & affuibu- 
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to which we are ſo violently prone, Reaſon Furniture (f). It was one of the Artic Laws (1), 


and Nature do really diſallow. 

Plutarch (a) enquiring why the Romans did 
not take Wives from amongſt their near Rela- 
tions, thus propoſeth his Reaſons after his doubt- 
ting manner. Was it that they might ſpread their 
Kindred more widely, and encreaſe the number 
of their Alliances ; giving Wrues to ſome, and 
taling them from others? Or did they it, to 
avoid Conjugal Diſcords ; which, ſhould they ariſe 
between Perſons allied by Blood, would de Hroy, 
not only the Love between FHusband and Wife, 
but the very principles of Natural Affections (b)? 
Or becauſe, they knew the weaker Sex, to fland 
in need of many Defenders, were they therefore 
unwilling to marry their Kinſwomen, that they 
might be ready to Aſſi/t and Protect them, if in- 
jur d by other FHusbands (e)? The firſt of theſe 
Reaſons, T he ſpreading and improving of Alli- 
ances, is confirm'd by the Approbation of St. 
Auguſtin, and of Bp. Cumberland (d). But on 
this way of arguing we may obſerve, that as an 
Act leſs Uſeful or Profitable, is not always an- 
lawful, fo the Profit here alledg'd is not attain- 
able by this only Method: in as much as a far 
greater Advantage may reſult from the quite 
contrary Practice; that is, if the neareſt Re- 
lations would ſtill Match themſelves to each 
other, their Eſtate and Wealth would be hin- 
dred from paſling out of the Family. And on this 
account in the Divine Law, Numb. XXXVL. 3. 
Women poſſeſs'd of an Inheritance in immove- 
able Goods, are commanded to take Hus bands 
only from amongſt their Kindred; leaſt the 
Land ſhould run out of one Tribe into ano- 
ther. Yet in caſe they would quit their Title 
to the Inheritance, they were allow'd to marry 
any Perſons, of their own Nation. The Wo- 
men of the Tribe of Levi were not concern'd 
in this Injunction, as being incapable of hold- 
ing Land (e). In Pers, during the Com- 
mand of the 27ncas, it was provided by Law, 
that every Man ſhould chuſe his Wife out of 
his own City, and his own Family: after the 
Marriage was concluded, a Houſe was built 
for the new Couple, at the Common Charge, 
and the neareſt Relations preſented them with 


—— 


that Heireſſes ſhould be taken in Marriage by 
their neareſt Kinſmen, to preſerve the Riches 
of their Anceſtors in the fame Line (g). But 
the ſeeming Hardſhip of this Ordinance was 
ſufficiently made amends for by another, which 
commanded that if the Circumſtances of ſuch 
a young Woman were but very mean and in- 
conliderable, the next of her Kindred ſhould 
nevertheleſs be obliged to wed her, or elſe to 
give her a Fortune ſuitable to her Birth and 
Quality (h). 

XXIX. In order to the ſettling of theſe 
Queſtions, it is, in the farſt Place neceſſary, we 
examine how 1t comes to paſs, that altho' the 
1 5 of ſo noble a Creature as Man, be 
in 1t felf a Work of Honour and Credit, yet 
amongſt all civiliz'd Nations, as well the Tu- 


ſtruments, as the Act of this good Service, ſhould 


be garded with ſo tender a Senſe of Modeſty , 
as nothing but a Face harden'd by Habitual 
Wickedneis can Conquer or Suppreſs? To 
which Purpoſe we have a moſt Remarkable 
Story, recorded by Plutarch (i) and Polyenus (k), 
of the Aliletian Virgins, who being, by ſome 
{range and unknown Cauſe, driven to a mad 
Defire of Hanging themſelves; and their 
Diſtemper admitting of no Stop nor Remedy ; 
it was at length Decreed by a folemn Law, that 
the Bodies of thoſe who diſparch'd themſelves, 
in this deſperate way, ſhould be carried naked 
through the Common Market. And by this 
means, whilſt the Fear of Death could make 
no Impreſſion on the Frenzy, the Senſe of 
Shame reſtor'd them to their Wits. It is far- 
ther Remarkable, that whatever Nations, in 
Ancient or Modern Times, have entertain'd a 
Cuſtom of going naked, or of performing ia 
open View, the ſecret Affairs of Marriage, 
have been cenſur d and condemn'd by the reſt 
of the World, as Wild and Barbarous (I). Now 
the reaſon of all this, is not ſo eaſy to come at. 
For as to the immediate Inſtruments of this 
Work of Nature, they lie under no ſcandal 
of Deformity , and they ſerve to a Great and 
Worthy Deſign: And therefore, the Egyptian: 
and 2 paid religious Regards to them, 


( a ) Ns. Roman. 108. p. 289. D. 


cited by Grattan. Cauf. 35. qu. 1. c. 1. 
(f) Garcilaſſo de la Vega Comment. Reg. J. 
(g) Many Suits of Law falling out amon 

Title of Ries. 


(i) De Virtute Mulier p. 249. C. 


IV. c. 8. 


(d) De Leg. Nat. c. 8. /. 9. 


( b ) For Inſtance, becauſe there often happen Quarrels between the 
Hlusband's Mother and his Wife, therefore a Man ( according to this Ar 


ow'd a Natural Reverence to his Mother ; that is, his Siſter. 


) ought not to marry one that 
( c ) V. Auguſtin De Civitate Dei, I. XV, c. 16. 
(e) Yid. Grot. «d Matth. I. 16. 

( 1 ) Y. Sam. Petit. in Leg. Attic. L. 6. T. 1. 


gft the Pretenders to theſe Heireſſes, the young Women got the 
(h) We find a Law of Charoendas much to the ſame Purpoſe, in Dio, Sic. I. 12. c. 8. 


(k) Strategem. 1. 8. c. 63. 


(1) Thus Pompon. Mela reports of che Moſſynian;, 


that their Love-Affairs are promiſcuous and open. And Apollonius Rhodius in 4rgonent, I. 2. has left this Character of 
The Manners and the Notions they partes, 


me ſame People; 


Are the Reverſe of ours; in public 


What we 


View 


perform, or at the crowded Barr, 


They act by Stealth, and make a ſilent Care 


But what our Mode 


ſty at Home conceals, 


Their Tribes proclaim, and every Street reveals. 
Like Beaſts, beyond the Power of Shame to move, 
Stretch'd on the Ground they ply their Common Loye. 


. Diod. Sic. 1. XIV. c. 31. & Xenophon, Exped. Cyr. 1. V. OF the Maſſageron; lieder. in cl, towards the End; 


the Naſomones in Melpomen. 


Nun 2 


in 
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in their myſterious Worſhip (a). The Act it 
ſelf as 1t 1s agreeable to Nature, fo 1s 1t of ab- 
ſolute Neceſſity, and every way proper for the 
producing of fo brave and generous an Effect. 
And therefore, Why ſhould the Exercile of 
it before Others, create more Shame in a Man, 
than Eating and Drinking , ſince the Human 
Specres can no more be preſerv'd without the 
former Means, than the ITndiuvidualt without 
the latter? Nor will Platarchs Diſtinction 
ſatisfy the Doubt. There is no Pleaſure (lays he 
(b),) which we can more iunocentiy enjoy, than 
that which we receive from Food and Nouriſhment. 
All Men are agreed on this Truth, as they ſbe w 
by their Daily Practice. For they Eat in full 
Company , and in open Lieu, whereas in their 
Love- Affairs, they ſeek the ſhelter of the Night - 


Becauſe in theſe latter Ceremonies, to be Publick, 
and Communicative, is efleem'd as Brutifh and 


Unnatural, as to be Private and Secret m the for- 
mer. As to this Point of Opennels and Secrecy, 
it was a ſevere Return which a Scorch E 
in the Emperour Severus's time, gave Julia 
Auguſta when reproach'd by her for the Cuſtom 
of holding Wives in Common amongſt the Hri- 
tains,We (ſaid ſhe) obey the Meceſſities of Nature 
much better than Town Roman Dames for we 
do that openly with the Beſt of Our Nen, which 
Tou ao privately with the Wort of Tours (c). 
Neither do they throughly clear up the 
Matter, who have recourſe to the Holy Scrip- 
tures, where the Natural Shame 1s Recorded 
to have been the immediate Conſequence of 
the Fall. For the chief Queſtion {till returns, 


Why the Paſlion of Shame, ſhould fix on theſe 


Parte, for its peculiar Reſidence, when our 
Hands, and ourTongues are as readily diſpos d 
to aid our Sinful Luſt, and Diſorderly Defires ? 
Nay in as much as the Primitive Tranſgreſſion 
came by the Act of Eating, one might imagine 
that this Opinion of [mpurity ſhould rather 
faſten upon the Mouth as 1ts Original and 
proper Seat. 

XXX. The Author of the Treatiſe ae Prin- 
cipiis jut i & decori touching on this Subject 
now before us, in the firſt Place lays down this 
for a Principle; Every thing which cauſeth Shame 


is not a Sin, nor forbidden by the Dictates of 


Natural Law (d). He inſtanceth in Poverty, 
mean Cloaths, innocent Miſtakes, Deformity, 
and the like; which frequently put us to the 
Bluſh, tho we can by no means lay any Mo- 
ral Turpitude to their Charge. He proceeds 
©to obſerve, that the reaſon why we would 
avoid ſuch things, is becauſe they are the 


Tokens of ſome Infirmity or Imperfection; 
a from which Cenſures every Man deſires to 

keep himſelf at as great a diſtance as poſſible. 
In the ſame manner, altho' to diſcover the Se. 
"crets of the Body be not, in it felf, Sinful, yet 
a Man ought not certainly to uſe ſuch a free. 
dom in open view, whenſoever it would prove 
* an Offence and Blemiſh to Natural Honeſty ; 
"which is very often the Caſe. A Man hath 
* then only good Reaſon to be aſham'd, when 
* he poſſeſſeth or diſcloſeth ſuch Imperfections, 
vas may make Others juſtly deſpiſe him, whillt 
* appearing thus below the Character which he 
ſuſtains. To be Ignorant of a Point of Learn. 
ing is no Blemiſh in him who hath wanted 
the Benefit of Education; but one who hath 
made a long pretence to ſtudy, and yet can 
ſhew no Fruits of his proficiency, may well be 
* aſham'd of the Neglect. Plain Behaviour fits 
* decently enough on a Countryman, but would 
be a faulty Stiffneſs in a Perſon of Breeding. 
Thus then, he who uncovers in Publick Sight 
* thoſe parts of the Body which the Cuſtom of 
the Nation bids him conceal, is an Offender 
* againſt Natural Honeſty and Decorum (e). But 
* he may take the ſame Liberty in a Country 
© where the Men go Naked, as ſuppoſe in the 
© Caribbes, without the Imputation of Obſce. 
© nity or of Sin (f). Thus it is accounted Im- 
© pudence to do ſome things in the Preſence of 
© Strangers, without defiring particular leave, 
© which we make no ſcruple of practiſing before 
© our Equals and our a CEP (g). Thus, 
© a Teacher of Anatomy lays open ſuch Objects 
to our View, as it would not be Decent for 
* him ſo much as to Name, were he not engag d 
ein his proper Buſineſs and Exerciſe. The 
ſame judgment we are to make of the Point 
before us. For altho' a Nation, which doth not 
© cenſure theſe unſeemly Freedoms, muſt needs 
© have caſt off all Modeſty (h), and this not 
* without a grievous Sin in their Fore.fathers, 
* from whom the looſe Opinion is deriv'd; yet 
the Cuſtom being once firmly eſtabliſh'd, and 
* ſuch a way of living exempted, by Univerſal 
* Conſent, from all Marks of Diſgrace, the 
* whole People may then openly appear in the 
* ſame manner, and yet contract not the leaſt 
* Guilt. In as much as they do not appre- 
chend, or acknowledge in this Practice, any 
Imperfection or Infirmity deſerving Shame; 
more than we do in the Cuſtom of our 
Women to go with their Faces Unveil'd, 
*which in ſome Countries would be reckon'd 
a ſcandalous breach of Modeſty (i). We may 


—— 


(a) Ha. Diodor. Sic. J. I. c. 88. 


Add. Monraign's Eſſays, J. 2. c. r2. & Charron de la Sasel I. 1. c. 22. 


(b) Conviv. Sapient. p. 158. F - #3 Xiphilin. Epir. Dion. in Sever. 


(d) P. 59. &c. (e) A Woman in this 


Caſe, as Herodotus expreſſeth it, L. 1 p.3. Ed. H. Steph. when ſhe throws off her Garments, lays aſide her Modeſt Wit; 
them, () In ſome Parts of Abyſſinia, the Women go quite naked, without having any irregular Influence on 
the Men. Franc. Alvarez Deſcript. Ethiop. c. 32. Add. J. eri. Hiſt, Amer. c. 8. & Rochefort Deſcript. Inſ. Antill. 
P. 2. „ 9. If I miſtake nor, amongſt ſome of the Indians, to go with the Waſt cover'd, fell under the ſame Penalty 


as Adulrery. 


(h) Since amongſt all civiliz'd People, it hath been, even in Death, a Care «v/ogpws 740% | 
(i) Plato, (in Diog. Laert. 3.) ſpeaking of unwricten Laws, proceeding from Cuſtom, in- 


e farther 


and moſt Poſture. 


ſtanceth in 7. 6 7/1 av0y mpi rey vis iv ae, not te appear naked in Publ:ck Placcr. 


( g ) And ſince Claudius did not put out the wiſe Edict, which w 
liberation, (Szer. Claud. c.32.) we ſtill make a Scruple of off:nding the Company wit 
we reckon not quite ſo improper Muſick when we are alone. Add. Diogen. 


under his grave De- 
h uk. bs of ſounds, which 


Laert. in vitam Metrol. L VI. 


Ty to fall in a accent 


CHap. I. 


Of <Matrimony. ' 


4.69 


« farther obſerve, that even in thoſe Nations 
« where the appearing Aated is prohibited, the 
© molt ſecret Parts are ſometimes diſcloſed 
« without Sin, as when they are recommended 
« to the Care of Phyſicians, or when Surprize, 
or Neceſſity, in regard of Time, or of Want, 
© hinders their Concealment; or whenChildren 
care wrapt in their Swadling-Cloaths. Be- 
« cauſe , in all theſe Caſes, the Mark of Im- 
© pudence ceaſeth; the Diſcovery being made 
« without any laſcivious Deſign (a). 

In another part of his Work he repeats the 
{ame Argument; the uncovering of the ſecret 
parts, (ſays he) is not in it ſelf, foul or in- 
decent, but is only rendred ſuch by means 
© of the Circumſtances; which Circumſtances 
are taken, either from the Lult of others, or 
from their Honour or Worth, or from our 
on Reputation, which we are oblig'd to ſup- 
© port and preſerve. But in as much as the 
«external Tokens of Reverence and Reſpect 
© are capable of great Variation, many Actions 
dare, (by the tame People, ) conſtrued as an 
« Aﬀront to our Neighbour, or a Diſcredit to 
© our Selves, which upon the Change of Cir- 
cumſtances, would appear Harmleſs and In- 
© offenſive. Upon the Approach of our Saviour, 
we find St. Peter (b) haſtning to gird on his 
Fiſher's Coat, whereas he was not aſham d to 
work Naked with the Companions of his Bu- 
ſineſs. Becauſe the Dignity of Chi, and the 
Honour St. Peter ow'd Him, required a grave 
and modeſt Appearance and Carriage ; which, 
© in the Opinion of civiliz'd Nations, are in- 
« conſiſtent with Nakedneſs (c). We tranſact 
© many things in fecret with Decency and 
© Convenicace , which if perform'd openly 
© would be reproach'd as Infamous; neither 
© do we reckon it Diſhonourable, to let the 
© Company know on what account we retire. 
* Laltly, many Actions paſs unblamed in «Men, 
© which would look 1nexcuſably Impudent in 
© the other Sex. ; 

From St. Paul's manner of Speech 2 Corinth. 
XI. 17. he infers, That when upon the For- 
© mality of begging Pardon, or defiring leave of 
© Others, we lay, or do a thing fairly and civil- 
ly, which would otherwiſe be rude and in-. 
decent; the Impropriety here doth not affect 
© the thing abſolutely conſider d in it ſelf, but 
© depends wholly on the Circumſtances, which 
© if taken away, leave no Ground for Cenſure : 


© for all that 1s here done, is that the other 
* Party waves and remits the Reverence, which 
was owing to him. He judiciouſly inſerts 
this Caution, provided, that by the general Cuſtom 
of the Nation, all Men are allow'd to indulge 
each other m theſe petit Liberties, For other- 
wiſe particular Perſons do by no means wi 
off the Blemiſh, when they give themſelves a 
mutual Diſpenſation in ſuch Points: As a 
Company of Wild Sparks could not avoid 
Shame and Reproof, ſhould they, by joint Con- 
ſent, go naked ina Place of Manners and Civi- 
lity. Laſtly, He makes no Doubt but that our 
firſt Parents, before they ſinn d, had, in reſpe& 
of Shame, the innocent Inſenſibility of Chil- 
dren : but that immediately after their Offence, 
this guilty Palſion ſeiz d upon their Mind, by 
which they apprehended their Nakedneſs to 
be Indecent, as we, when we grow up to Years 
of Reaſon, make the ſame Judgment (1). His 
Inference from the whole is this, © That no 
* Degrees of Marriage are forbidden by the 
© Law of Nature; tho' to abſtain from ſome is 
* moſt agreeable to Natural Honeſty (d). 

XXXI. For our part, tho' we do not think 
this way of arguing ought altogether to be 
condemn'd, yet we chuſe to fix the Shame, now 
under our Examination, principally on theſe 
two Reaſons. Firlt, becauſe Man is a Crea- 
ture of high and proud Conceits, fondly de- 
firous of Honour and Grace, and abhorring 
any thing that ſeems to leſſen him in theſe 
reſpects. Now, through thoſe Out-lets of our 
Body, Nature caſts off the uſeleſs Relicks of 
what we Eat or Drink; and theſe Relicks we 
have a great Averſion to, not only upon account 
of that Cucomelineſs, but in as much as they 
ſeem to upbraid us with our mean Condition, 
whilſt the greateſt Delicacies of Taſt, by be- 
ing once receiv'd within us, are fo vilely 
chang'd and corrupted. And hence our lofty 
Imagination engageth us to be very induſtrious 
in concealing fo manifeſt Tokens of our In- 
firmity (e). Nature (ſays Tully (f)] ſeems 10 
have had a moſt kind regard to the Dignity of our 
Body, by expoſing only thoſe Parts to ſigbt, which 
appear beautiful, comely and agreeable ; and by 
covering and concealing thoſe which would be foul 
and offenſrue, if laid ape to view, and ſerve us 
only for the meer Neceſſities of our Being. This 
exquiſite Diligence, which Nature hath ſhown 
in the Human Fabrick, x Men have imitated 


(a) A Pigmy might well be aſham'd of his Size amongſt a People of larger Dimenſions; yet in his own 


Quarters he is not affected with the Diſgrace, 


Ubi tota Cohors pede non eſt amplior uno, 


Where the whole Troop make but a Foot in height. 


Sr. Tho Herbert (Travels p. 21) reports of Women amongſt the Cafars , that if you give them any thing, they 


uncover All, in way of Civility. 


(b) John XXI. 7. 


(c Hence wp the Romans, Sons grown up 


to the Condition of Men, never bath'd with their Parents, nor Sons-in-Law with their Fathers-in-Law. Fal. Max. 


l. 2. c 1. ſ. 7. So in Livy L. 3. c. 26. The Deputies command L. 


Nuintius, whom they found ſtripp'd at his 


Country Work, to hear the Orders of the Senate in his Gown. In the ſame manner, within our own Houſes 
and in private, we are not aſham'd of the meaneſt Apparel, which yet we could not appear in at a Wedding, 


or ſolemn Meeting, without great Indecency and 
( 1 ) See Mr. Le Clerc upon Geueſ. III. 7. 


(f) Offic. J. 1. c. 35. 


nce, 
See Mr. Barbeyrac's Note upon this Section. 
Montaign's Eſays J. 1.c. 35. & Charron de la Sageſſe, !. 1. c. 6, & 14. 


See Matth. XXII. 12. 
(d) Compare 
(e) See Corinth. XII. 23. 24 


on 


_ 
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in their modeſt Caftoms and Manners (a). 

Our ſecond Reaſon is, ſince our Affections 
being depraved and corrupted by the Fall, our 
irregular Luſts endeavour violently to make a 
Sally through thoſe Paſſages ; and ſince the due 
Reffrainte , and the legal Methods of Propa- 
gation, are the very Hinges on which Human 


Order and Society ſeem to turn; Nature to 


preſerve her own Dignity, and to cut oft, as 
much as poſſible, all Occaſion of looſe Deſires, 
hath invented this Paſſhon of Shame, engaging 
Men carefully to cover and to gard thole weak 
Places, leaſt lying continually open, they ſhould 
tempt and invite the Enemy; and reſtraining 
the Purſuit of vnlawful Pleaſures, whilſt Mo- 
deſty confines the Exerciſe of thoſe which are 
lawful, to the Privacy of Darkneſs and Retire- 
ment. Hence our firſt Parents, after the per- 
fect Harmony of their Affections was diſorder d 
and impair'd, when they found the unreaſon- 
able Inclination of Senſe, vigorouſly ſtriving 
to force a way through thoſe defenceleſs Parts 
of the Body, could not bur conceive the deepeſt 
Shame at this wretched Diſcovery of their 
own Imperfe&ion ; which, in ſome meaſure , 
to diſguiſe and conceal, they had recourſe to 
the Shelter of Apparel (1). That this Original 
Shame of Nakedneſs ſhould , amongſt many 
Nations, ſeem to have been quite ſubdu'd and 
eſtaced, was probably the Effect of Neceſſity; 
when Men being driven on uninhabited Coaſts, 
and having worn out their preſent Garments, 
found no Supply of new ones, nor yet wanted 
them, by reaſon of the kind Temper of the 
Climate. Thus their Shame dropt off by De- 
grees with their Cloaths; or perhaps they ex- 
preſs d, for a little time, ſome Marks of it in 
wearing a thin Covering round their Middle, 
which ſoon left them quite Naked. 

It's farther obſervable, that our Shame 1s 
ever encreas'd to a high Degree, by the Pre- 
fence of thoſe Perſons to whom we naturally 
owe a Reverence, or towards whom we ought 
to carry our ſelves with Gravity and Caution: 
ſuch as are eſpecially our Parents and our Chil- 
dren. So that he who cannot be hereby de. 
rerr'd from daring to offer, under theſe awful 
Reſtraints, the open Freedom and Familiarity 
of the Conjugal State, Is fairly judg'd to have 
an invincible Forehead, and to be well pre- 
par d for the Commiſſion of the greateſt Villa- 


— * 


nies, being poſſeſs d with harden'd Impudence 
The moſt violent Diftemper of Human Minds, a8 
it is term'd by the wiſe Tragedian (b). 

XXXII. This Shame or Modeſty may be 
aſlign'd as one of the principal Cauſes, why we 
eſteem Marriages between Kindred, in a di- 
rect Line, to be forbidden by the Law of Na. 
ture eſpecially ſince there never did, and pro- 
bably never will any ſuch Caſe happen, as ſhall 
render theſe Matches neceſſary for the Prefer. 
vation of Human Race (c) (2). And with regard 
to this reſtraint, we are to expound the Reaſon 
urg'd againſt thoſe Marriages by Crotius (3). 
The Son, (ſays he,) bemg Superior by the Law of 
Matrimony, could not pay to his : Mother, if at 
the ſame time his Wife, that Reverence which 
Nature requires; no more could the Daughter, 
in the like Caſe, to her Father ; becauſe, altho the 
Conjugal Pat? would keep her ſtill his Inferior, 


yet ſo near a Familiarity muſt needs prejudice 


her Natural Duty (4). For take away the force 
of this Original Modeſty, and it will not appear 
ſo very abſurd, for a Mother to marry her 
own Son: ſince it is agreeable enough, that a 
Husband ſhould pay Reſpe& and Honour to his 
Wife on account of her extraordinary Virtue, 


Wiſdom or Birth. Tacitus obſerves of his Fa-. 


ther and Mother-in-Law, ( Agricola and his La- 
dy; ) vixerunt mira concordia per mutuam cha- 
ritatem & invicem ſe anteponendo They liv'd 


in wonder ful Agreement, thro' the Engagements 


of Mutual Affection, and by their kind Care of 


gruing each the Preference to the other. Much 


leſs inconſiſtent would it be, for a Woman to 
pay to the ſame Man the Duty of a Daughter, 
and of a Wife, did ſhe not find a reſtraint from 
the above-mentioned Principle. | 

The Reaſon alledg'd by Socrates in Xenophon 
(d), appears very Poor and Inſipid, as if no- 
thing deſerv'd blame 1n theſe Matches but the 
great difference of Age, the effect of which 
muſt either be Barrenneſs, or ſuſpicious and 
unreſembling Iſſue: For are there not many 
Marriages in which the Years of the Couple 
{tand at as wide a diſtance as thoſe of Parents 
and their Children? 

We cannot on this Head, but recommend 
the Chaſt and Pious Regard of the Roman Laws, 
which out of Reverenc to the bare Name of 
a Father, allow'd no Man to marry his Adopted 
Daughter, tho' all the Right of Adoption had 


—_— 


1 


| (a) This ſeems to be taken out of Xenophon, Apomnem. I. 1. Add Ambrof. Offic. I. 1 c. 18. Herodotus (Exterp» 


p. 64. towards the End.) reports of the Egyptians, that They eat their Food in the publick Streets; but retire Home when 
*hey have Occaſion to get rid of it; upon this Principle, that whatever was faul and indecent, yet neceſſary, was 70 ve 
perform'd at Home in ſecret, and every thing which was not foul, abroad, Yet we may remark (by the by that the 
ſame People were jeſted upon, for tempering their Clay with their Hands, and their Bread with their Feet. 

In Sadu:'s Perſick Roſary (c. 8.) this Reaſon is given why the Ring ſhoul be worn on the Left-Hand, though leſs 
H onourable than the Right; Becauſe the Right-Hand is a ſufficient Ornament to it ſelf. Aloys Cadamuſt (Navig. 
c. 10.) tells us of the Azenagians the inhabitants of Senega, that They are as much aſhamed of their Mouth, as of any other 
Part of the Body ; and therefore they ord inarily go with a Cover upon it, which they only take off on the account of Eating. 
They tate it for à kind of Sink , always ſending out Stench and Naſtineſs, Leo Africanus (I. 1.) gives much the 
ſame Relation, and by him the People are called Senegates. ö 

( 1 ) See Mr. Barbeyrac's above- cited Note. (b ) Media, v. 471, 472. Huart (Trial of Wits, C. 1.) gives 
another Reaſon for this Modeſty, which we have not leiſure now to examine. (c) And therefore the Daughters 
of Lot (Geneſ. XIX. 31.) were too forward in their Concluſion : Though Gretius is of Opinion, that they thought 
their Practice abſolutely blameleſs, having heard that it was uſual with their Neighbours the Arabians, as it Was 
nkewiſe with the Perſſans. (2) Sce Mr. Le Cl-rc's Note _ Geneſ. XIX 31. (3) B 2 c. 5.0 12-0 2. 

) 


Apomnem 1. hace 


{ 4 ) Ste Mr. 8arb-yrac's 2d Note upon this Section ( 


_ x a. 
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been formally taken off and revers'd (a). And 
the Emperour Clauatus acted much beyond his 
ordinary Capacity, when a Woman refuſing to 
acknowledge her Son, and the Arguments ap- 
pearing dubious on both ſides of the Cauſe, he 
obliged her to a Confeſſion of the Truth, by 
ordering the Young Man to demand her in 
Marriage (b). 

Some have attempted to ſhew the high Inde- 
cency of ſuch a practice from the ſtrange Con- 
fuſion it would cauſe in the quite contrary 
Names and Titles of Relation. Thus Mirrba 
argues with her ſelf in Ovia, 


Nec, quot confundas & jura & nomina ſentis ? 
June eris & matris pellex & adultera patris ? 
Tune ſoror nati, genetrixq; vocabere fratris (c): 


Canſt thou be call d (to ſave thy wretched Life) 
Thy Mother's Rival, and thy Father's Wife? 
Confound ſo many ſacred Names in one; 
Thy Brother's Mother, Siſter to thy Son. 

Mr. Dryden. 


And Philo udeus (d) inveighing againſt the 
Perſians, who allow'd the Marriages between 
Mother and Son, thus expreſſeth himſelf. Vo- 
thing could have been invented more groſly Im- 
prous ; io abuſe the Bed of the Deceaſed Father, 
which clatm'd a mot Religions reſpet? ; 10 pay 
no Reverence to the e Mother ; to have the ſame 
Man become her Husband and her Son ; on the 
other hand, to ſee the Mother aſſume the Name of 
a Wife ; to hear their Common Children call d 
the Brothers of their Father, and the Grandſons 
of their «Mother. 

No leis Unnatural and Deteſtable is the 
Cuſtom of the Iſle of Ceylon, where a Father, 
when he hath provided a Match for his Daugh- 
ter, foreſtalls the Husband in the Office of the 
Bed; giving this ridiculous Reaſon , that 71. 


but juſt he ſhould gather the firſt Fruits from 4 
Tree of his own Planting (e). 

XXXIIIL. The Fews, in this Point, had re- 
courſe, not ſo much to Natural Reaſon, as to 
the Original Prohibition of GOD. The 
taught, that from the Beginning of the World, 
ſix Kinds of Conjunctions were Divinely for- 
bidden: with a Mother, or Mother-in-Law , 
with another Man's Wife, with a Siſter by the 
ſame Venter, with a Male, and with a Bealt.- 
And all this (except the Caſe of a S:Fer) they 
deduce from thoſe Words in Gen. II. 24. 
Therefore ſhall à Iſan leave his Father, ( that 
is, ſay they, the Bed of his Father, and conſe- 
quent]y ſhall abſtain from his 2othber-m-Law,) 
and his Mother, ( that is, he ſhall obſerve de- 
cency and diſtance towards his proper Mother;) 
and ſhall cleave to his Wife, (thus both Males 
are excluded, and Women married to other 
Men; ) and they two ſhall be one Fleſh ;, (there- 
fore unnatural Deſires towards Beaſts are here 
Iikewiſe forbidden; in as much as tis impollible 
for Man and Beaſt to make one Fleſh.) This 
1s Mr. Selden's account of their Doctrine (f) 
It was a very ſtrange and ſingular Fancy of 
theirs , which the ſame Author reports (g), 
that a Gentz/e, becoming a Proſelyte of Fuſtice, 
immediately loſt all Relation to his Centile 
Friends, of what nearneſs and degree ſoever. 
Thus, if ſeveral Perſons of the ſame Family, 
as ſuppole a Mother with her Daughter, were 
admitted together into the 7euiſb Commu- 
nion, they 1magined that their Right of Kin- 
dred {traight expired, and that they ought to 
live as Perſons entirely diſengaged from each 
other. For by this Act of Embracing and 
Acknowledging their Religion, they conceiv'd 
Perſons to be abſolutely Regenerated, and put 
into the Condition of Infants (h). Thus their 
Neu. man having extinguiſn d all the Ties that 
were upon him from his r Nativity, lay, in 


(2) Vid. L. 23. t. 2.1. 55. princip. D. de ritu nuptiarum. 


V. 346, &c. So Ozdipus in Seneca (Phæniſs) v. 134, &c. 


Avi gener patriſque rivalis ſui, 
Frater ſuorum liberorum & fratrum parens, 


Uhyeſtes zn the Agamemnon of the ſame Poet, v. 34, Cc. 


Verſa eſt natura retro 
Avo parentem patri viram, 
Natis nepotes mi ſcui. 


(nd, Per ſcelera natus, nomen ambiguum ſis, 


Idem ſororis natus & patris nepos. 


We meet with what follows amongſt the Ancuent . 
Lcaphs; 
Herſilus hic jaceo, mecum Marulla quieſcit, 
Ne ſoror & genetrix, que mihi ſponſa fuit. 
Vera negas, frontem trahis, hac, ænigmata Sphingis 
Creats 4 Sunt Pythio vera magis Tripode. 
Me pater e nata genuit, mi hi jungitur illa ; 
Sic ſoror & conjux, ſic fuit illa parens. 


( 4 ) Philo. Jud. de Leg. Special. p. 778. C. Ed. Par. 


by Chac-gehan in Bernier's Deſcription of rhe Empire of the Mog ul. 
(h) Tacirus ſeems to have 2 hinted at this Opinion, when, in his Character of the Jews, 
* 


wha pa(s over to therr Profeſſion, uſe the 


(b) Sueton. Claud. c. 15. (c) Metam, X. 


Son-in-Law to his Grandfather, Rival to his Father, 
Brother to his Children, and Father to his Brothers. 


kee turn'd the Courſe of Nature back, 
Confounded all Relations, wildly mixt 

The Names of Father, Grandfather and Son, 
Husband and Grandſon. 


Conceiv'd in ſinful Love, ad born a Riddle; 


Puzzling his Friends to fix his doubrful Name, 
Son to his Siſter, Grandſon to his Father. 


Here Herſilus, and next in deep repoſe 

Marulla lies, his Mother, Siſter, Spouſe. 

Start not, or frown to fee the Sphinx renew ; 

The Pythian Tripos never told ſo true. 

Shamed by her Sire, ſhe weds their Common Son, 
And blends the three Relations into one. 


(e) And the ſame vile Excuſe is alledged for his Icef 
CIS HASTY * > C26 
he ſays, Thoſe, 


me Cuſtoms ; and one of the firſt Leſſons which they are taught, is to deſpiſe the 


GODS, ts lay aſide all Duty and Regard to their Country, utterly te negie® and under value their Parents, Children and 


Brothers, Hiſt. 1. V. 


that 


4 
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that reſpect, under no Reſtraint or Limitation 
as to Marriage, And this Notion they pre- 
tended to found on the Divine Law, Let, by 
the Traditions of their Wiſe- men, a Preſelyte 
was forbidden to marry his Mother, his 
Daughter, or his Siſter , tho' a Proſe/yte as 
well as himſelf. And if any Perſon, during 
his Continuance in Paganiſm, had wedded 1n- 
to ſuch Degrees, at his Converſion he was ob- 
lig'd to releaſe himſelf by Divorce. The 
Caſe was not the ſame with a Slave, when 
receiv'd into their Worſhip under that Con- 
dition. For as they imagin'd him likewiſe to 
have no remaining Alliance of Kindred or 
Blood; fo farther, they judg' it no Sin for him 


to paſs beyond the above-mentioned Bounds of 


Marriage, which confin'd all Free-men, as well 
Gentiles, as Jews. The Reaſon of this Diffe- 
rence was, becauſe they eſteem d a Servant as 
Ne-Body, in Civil Conſide ration: And thus 
the State was not concern'd in regulating ſuch 
inferior Marriages, but they were confirm'd, 
or diſſolv'd, at the Maſter's Pleaſure. Yet the 
Roman Laws enjoin the ſame decent regard to 
Kindred (a) in the Marriages of Slaves, as of 
Free-Subjects. 

'Tis remarkable what Travellers report of 
the Chineſe, that they decline marrying Wo- 
men of the ſame Name with themſelves, tho' 
not allied to them by Blood. And that on the 
other hand, provided their Names be different, 
they never regard any Nearneſs of Birth be- 
tween Husband and Wife; ſo that a Niece and 
an Uncle is a very allowable Match (b). 

XXXIV. We are now to examine the other 


Degrees of Canſanguiniiy, thoſe in a tranſverſe . 


Line; and afterwards to paſs on to the Caſe of 
Affmity. To begin with Brothers and Sitters; 
there is commonly ſo very remarkable a Mo- 
deſty between them, that they are unwilling 
to be, at the ſame time preſent in a Place, 
where the Endearments of Love and Courtſhip 
are carrying on: Nay it may be obferv'd, that 
Brothers themſelves, are uſually averſe to 
talking with each other on theſe Points of 
Pleaſure, tho' only in Sport and Jeſt (c) Yet 
the reaſon why we cannot poſitively affirm that 
Marriages, in the firſt Degree, are, of them- 
ſelves, repugnant to the Law of Nature, is 
this; becauſe as the Origine of Mankind is re- 
corded in the Holy Scriptures, ſuch Matches 
mult neceſſarily have been made between the 
firſt Children ot our firſt Parents. For it is by 
no means to be ſuppos d that & OD would ap- 
point ſuch a Caſe in which the Law of Nature 
could not but be violated; and yet we ſee Him 


commanding the Propagation of Kind, and at 
the ſame time providing no other way of per. 
forming that Duty, beſides theſe Contracts be. 
tween Brothers and Silters. Nor can we ſay 
that the Creator lay under any Obligation of 
forming one only Human Pair. Some have ex. 
preſs'd great Contempt of this Argument, as 
raſh and impertinent, but their Cenſure will 
be of little force, till their Reaſons are more 
conliderable. They tell us, EO D was pleas'd 
Mankind fhould draw their Deſcent from one 
Head, that He might eſtabliſh a firm Alliance 
among fi them on the Score of their Kindred. 
But would not the Alliance have been ſuf. 
ficient, ſhould ſeveral Pairs have been at fir(t 
produced, all having the ſame Nature, and the 
{ame immediate Author of it? And would not 
they have been able, by Inter- marriages, to keep 
up the near Relation amongſt their Polterity ? 
They urge farther, that if the Beginning of 
Human Race had been otherwiſe ſettled, Var 
mutt have immediately followed, and the World 
have periſb d in its Infancy. But of what Con- 
ſcquence is this Objection, when even accord. 
ing to the Eſtabliſh'd Method, we fee one of 
the firſt Brothers falling by the Hands of the 
other? Therefore the Prohibition of theſe 
Marriages feems to have taken its Riſe from 

ſome politive Ordinance (d): The Ground and 

Occaſion of which might be, Firſt, the great 
Modeſty diſcoverable between Parties thus re- 
lated; and, Secondly, this Conſideration, that 
in as much as their Circumſtances engage them 
to live together 1n a free and unobſery'd man. 

ner, were they farther allow'd to unite in a 

wedded State, too frequent Opportunities 

would be offer'd of Adultery, and other ſhame. 

ful Diforders (e). 

It may contribute to the Illuſtration of this 
Point, to reflect again on the Opinion of the 
8 as collected by Mr. Slaen (f) (1). 
They, therefore, amongſt the ſix Kinds of Con- 
2 originally forbidden by G O P, rec- 

on the Marriage of a Brother with his Siſter 
by the Mother's fide. But they add, that this 
Command did not exerciſe its force 'till Man- 
kind being ſufficiently multiplied, Plenty of 
other Women might be had, and there was no 
need of breaking in upon this Degree. Tis an 
old Tradition with the Eaſtern People, that 
all Adam's Children, except Seth, were Twins; 
and that it being neceſſary amongſt them for a 
Brother ſtill to marcy his Siſter ; yet they care - 
fully abſtain d from Siſters of the fame Birth. 
Farther, the Jews believ'd a Siſter, by the 
Mother's fide, to be more cloſely allied to her 


(a) Fa. 1. 2. . 1. D. unde cognati. J. 8. I. 14. I. 2, 3. D. de ritu nuptiar. J. 22. de reg. juris. Selden. J. V. c. 16. 

(b) Vd. Martin. Hiſt. Sinic. I. 1. (c) For which Plato aſſigns this Reaſon, (de LL. 1. 8. p. 912. A. Ed. Wech.) 
That all the Talk of the Warld liest hat way; Perſons, in their very early Age, hearing theſe Doctrine ever inſnuated, ſome- 
times in jeſt, ſometimes in more ſerious Application : and particularly in the Tragedies on the Stage, where Narration: arc 
commonly made, that ſuch vile Wretches, as Thyeſtes, Oedipus er Macareus, who have committed Iuceſt wit h their Siſters, 


were ſeen in a Terrible manner to be their own Execationers. 


Simplicius on Epictet. c. g7. ſpeals to the ſame Purpole ; 


Since Law and Cuſtom have forbidden the Familiarity of Brothers and Siſters, the Inclina tiuns ave no lejs powe july ſup- 
preſſed, than if the Command of Nature it ſelf, had laid this Reſtraint upon them : except when Perſons are t ranſporied with 
Frenzy, and tortured by the Furies of a Wicked Conſcience. Comp. Charron. de la Sageſſe, J. 2. c. 8. 16 


(d) 444, Cumberland 4e L. N. c. 8. , 9. Selden de J. N. & G. l. 5. c. 1. & 8. | 
(1) See Mr, Barbeyrac's i, ad and zd Notes upon this Section. 
| 7 


v. 458. £35. 558, Sc CE) Lb V.c, 80. 


(e) Lid. Ovid. Metamorph, IX. 


Brother 


A A A wu Wd es wg ho %%I A <>, 1 ad „ Wd pus . „ „ ©@ my P.. o tad 


— a 6 ˙m-m m.? oe_— e a. . ov gp «az. >] ww uw o.mico@e.. cc 6a. ins @a. cows ad ti IH a of nn I Sans 40 


CHaP. I. 


by Of Matrimony. 


; 473 


Brother, than if by the Father's only. (And 
thus Deuteronomy XIII. 6. Thy Brother the 
Son of thy Mother, is Emphatically ſpoke, as a 
nearer Degree of Relation.) They thought 
the primitive Command affected only Siſters in 
the former Senſe, not in the latter: for theſe 
they judg'd might be taken for Wives by the 
pureit of the Centiles, thoſe who obſervd the 
Precepts of Noah, and govern'd themſelves 
by the Law of Nature and of Nations. And 
hence, they ſay, it came to paſs that Mrabum 
married his Siſter Sarah; no Reſtraint being 
yet laid, in that particular, from the politive 
Law. For leaſt any ſhould 1 that the 
Term of Sifter is there put for any Kinſ- 
woman, the Patriarch himſelf explains his 
own meaning, Truly, ſays he, ſbe is my Sifter, 
for ſhe ts the Daughter of my Father, but not the 
Daughter of my Mother (a). Yet that ſuch 
Matches were not uſual, in thoſe Countries, 
is evident from this, that Abraham imagin d 
He ſhould avoid being taken for Sarab's Huſ- 
band, if ſhe pretended to be his Ser. Unleſs 
weare rather inclin'd to fay,that He hoped the 
would take the Word in the fulleſt and molt 
vulgar Senſe, for the Siſter by both ſides. 

A Difficulty ariſeth on this Subject, from 
2 Sam. XIII. 13. where Tamar Anſwers her 
Half. Brother Amnon, 1 her to his 
Bed, Speak to the King, for he will not wit b. Bola 
me from thee. Here on the one fide, it is not 
probable that Tamar was Ignorant of the Di- 
vine Law, which expreſly forbids the Marriage 
of a Brother and Siſter by the ſame Fathet, as 


well as by the ſame Mother. And on the other 


fide, it would have been in vain for Her to 
think of finally eſcaping the Violence of her 
Brother's Paſſion , by depending on this Re- 
ſerve, that whatever ſhe might ſeem to promiſe 
Him, He could not, at laſt, wed Her, without 
2 manifeſt Violation of the Divine Command: 
which yet is Joſephus's Opinion (b). The 
Jewiſh Doctors therefore give this Anſwer to 
the Caſe before us. They ſuppoſe Maacab, the 
Mother of Tamar and Alſalom, to have been 
taken Captive by David, in the War againſt 


the King of Geſwr, and to have born him Ta- 


mar whillt ſhe continued a Gentile, and Abſalom, 
after ſhe was made a Proſelyte. Since then 
they were perſwaded that Perſons, by embra- 
cing their Religion, were releas'd from all 
former Kindreds ; and becauſe the Child of an 
{ſraelite, by a Gentile Wife, follaw'd the Mo- 
ther, not the Father, and was likewiſe reckon'd 
a Gentile ; they concluded that Tamar, when 
the became a Proſelyre, loſt all the Relation ſhe 
had to Ammon, during her Gentile Condition: 
and that accordingly ſhe believ'd ſhe might 
be given in Marriage to Him, without tranſ- 
ll 3 the Divine Ordinance; Her Nearneſs 


i —— 


of Blood being extinguiſh'd in Her Rege. 

neration. 

To touch on the Cuſtoms of other Nations 

in this Aﬀair; we find byblis, in Ovid, com- 

NN that the Laws of Marriage ſhould be 
ricter amonglt Men than amongſt the Gods; 


Di nempe ſus Habuere ſorores. 

Sic Saturnus Opim juntFam ſibi ſanguine duxit ; 

Oceanus Tethyn, Junonem recter Olympi. 
Aetam. IX. v. 496, oc. 


In Humer (e) the Daughters of Molau are 
repreſented as married to his Sons. Thes- 
critus (d) commends King Prolomy and his 
Queen, for reſembling the Matches of the Gods, 
in being Brother and Siſter. Lucian (e) reports 
the ſame of Mauſolusand Artemiſia;in Arrian(t), 
Hidreus, the Carian, is ſaid to have married 
Aua his Siſter. Amongſt the old Peruvians the 
Incas alone were permitted to marry their 
Silters, and all other Men forbidden to take 
the ſame Liberty (g). On the other hand, 
the Romans abhorr'd this practice as molt 
odious and unnatural. Plutarch (h), giving 
the reaſon why the Women, in that Mates 
ſaluted their Kclations with a Kiſs, hath left 
this Remark, When the Laws had Prohibited 
the Marriage of near Relations, they yet allow'd 
them to proceed to this innocent expreſſion of 
Love; and this became a mutual Pledge and 
Mark of tbeir Alliance. For in ancient times, 
the Romans abſtain'd from wedding their Kinſ- 
women, in any Degree of Blood; as they at 
preſent forbare their Aunts and their Sifters. 
It was late before the Marriage of Con/in Ger. 
maus was diſpens'd with (i). 

The Athenians, by the Conſtitution of Solos, 
might marry their Siſters „ by the Father's 
ſide, not by the Mother's. Thus Yu rech (k) 
relates a Match between Themiſtoclets Son and 
his Daughter by another Wife. Demoſthenes (1) 
* the ſame of his Grandfather. Cornelius 

epos, in his Life of Cimon (1), obſerves that 
General to have made the like Marriage, which, 
he ſays, as agretable to the Athenian Cu/ltom: 
(m). Yet there 1s a Paſlage, in the Oration of 
Andocides againſt Aleibrades, which ſeems to 
overthrow all this: Reflef?, ſays he, upon the 
Examples of cur Anceſtors ; with what Bravery 
and what Wiſdom they proceeded, when they 


ſent ſo great a Man as Ciman into Baniſhment# 


for violating the Laws, in taking his own Siſter 
to his Bed (n). Plutarch, in Cimon's Story, 
delivers himſelf with no Certainty on this 
Point; he tells us, Sore cenſar 4 Him for uſing 
too much Liberty with his Ster, tho" only in 
Sport : Others arm d, that the e Matrimonial 
Contrat? had really paſs'd between them, aud 


that the reaſon was, becauſe the youns Lady, or. 


( a ) Geneſ XX. 12. Vid, Grot. 4d loc. dif, 
towards the End, (e) Dial. Diogen. & Mauſol. 
Fig, l. 4 c. 9. (h) 1n Qu. Rom. p. 265. C. 

(1) Coenera Eubulid. () C. 1. 
I. XIII. c. 21. 


(b) Ar Jud. VII. 7. 
(i) See the Reaſon, %. 
(m) See Becler's Notes on this Place 
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( c ) Oayfſ. 10. (d) J J. 17 
De Expedit. Alexand. J. 1. { 6) Garcilafſo 40 14 
(k) In Themiſtocl. is fn. 

(n) To this agrees Athena,, 
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account of the Poverty of the Family, could not 
find a Husband abroad. 

The Lacedemonians, on the contrary , 
married their Silters, by the Mother's fide, 
not by the Father's; as Philo uædus (a) in- 
forms us. 

It appears from Plato (b), that he eſteem'd 
Matrimony between Brothers and Siſters law- 
ful; in as much as he forbids it only in the 
alcending or deſcending Line of Kindred. 

Amongſt the Egyprians, Diodorus Siculus (c) 
obſerves, this kind of Marriage was eſtabliſh'd 
by an expreſs Law, and was grounded on a 
ſuperſtitious Conceit, that the fame Practice 
had ſuccecded fortunately with Z/is. Achilles 
Tatins (d) reports the ſame Cuſtom of the 
Pheuiclans. 

Others of the Ancients declar'd an abſolute 
Diſlike of this Freedom. It is one of Po- 
cylides's Precepts (1), 


nde 2291) virus 65 rere Te g-. 
Ar climb thy Siſter's interdicted Bed. 


And indeed that theſe Matches were very un- 
uſual through all Greece, may be gather'd from 
Hermione's Speech in Euripides , where ſhe 
thus upbraids Anaromache, 


T21sToy my 7 Ed pCapyy ?, &c. v. 103. &c. 


Thus the Barbarians with inceſtuous Love, 
Fathers their Daughters,Sons their Mothers wed, 
Brothers their Siſters ; and no Law reſtrains 
Their ſinful Paſſion. M 


Or if they were once permitted in Greece , it 
15 certain they grew entirely out of uſe with 
Folterity; as that Paſlage of Sextus E. 
paricus (e) ſulhcizntly proves; The Egyptians 
contratted Marriage with their Sifters, which 
amongſt us is diſallow'd by Law. The ſame Au- 
thor 1ays in another Place (f), In our Coun- 
ity we eſteem it contrary to all Right and De- 
cency , ts make a Wife of a Mother or of a 
Siſter (g). Yet he chargeth both thoſe Practices 
on the Per/tans ; as do likewiſe Strabo (h), 
Laertms (i), Curtius (k), and Lucian (I). 
Tho' the Anſwer given by the Judges to Cam- 
byſes, in Herodotus (m), plainly thews, that 
che wiſer Men, even in the P, Nation,; 
were of a very different Opinion. 

ſt may not be improper to conclude our 
Search into the preſent Controverſy, by re- 
turning to the Jews. They, then, in their 
Prohibition of Marriage between Brothers and 
Siſters, thought it made no difference whe- 
ther the Siſter, in ſuch a Caſe, came by Adul- 


EE ———— 


tery , or by a Lawful Bed: Nay, if ſhe was 

born of a Mother. in-Law, in a diſhoneſt way, 
the Rule held againſt Her, in this reſpect (u): 
Tho', otherwiſe, as to the Crime of Juceſt, 
they held it could only be committed by Ma- 
trimony, not by Adultery, nor by Unmarried 
Pollution. Thus, amongſt them, he did not 
paſs for an Jucetuous Perſon who had defil'd a 
Mother and her Daughter, but he only who 
had actually wedded both. Thus too a Man 
might marry her whom his Father, Brother or 
Uncle, had been too Familiar with, tho' he 
could not wed his Mother-in-Law, nor his 
Uncle's Widow, nor ſo much as his Brother's 
Relif, unleſs in the extraordinary Cale of his 
dying without Iſſue (o). And fo on the other 
hand, a Man might take her to Wife whole 
Mother, Siſter, Grandmother, Aunt, Daughter 
or Niece he had corrupted. It is true, by the 
Traditions of their Rabbins, theſe Marriages 
were judg'd unlawiul: yet the contractin 

Party was only corporally puniſh'd, and the 
Contract ſtill allow'd to ſtand good. From 
all which we may infer, that the Jews, in 
ſtating the Notion of Affinity, held it to pro- 
ceed not from a bare Nearneſs of Blood, unlcis 
caus'd in 4 Regular and Matrimonial way (p). 

Nicetas Acominatus reports, that the Em- 
perour Anaronicus Commenus having a De- 
lign of joining in Marriage Alexius and Irene, 
both inceſtuouſly Begotten on T heodura, and 
conſulting his Judges on this Point, one of them 
gave his Opinion, that 7 be Parties being ille- 
gitimately born, were not to be eſteem d of Kin to 
each other, but had loft all Right and Alliance of 
Blood ; and were in the Condition and Diflauce 
of Strangers. But the Hiſtorian cenſures theſe 
Judges, as Men of greedy and ſordid Tempers, 
who made a Gain of diſpenſing with G O D's 
Commands, and would fell their Voices for the 
Feaſts and Favour of great Perſons. 

XXV. As for the other Degrees, forbidden 
(2) in Levit. XVIII. it will be ſtill more dith- 
cult to find a Reaſon why they ſhould hinder 
Marriage, on the bare Conſideration of the 
Law of Nature. Tho' it muſt be own'd, that 
ſuch Matches have been condemn'd and de- 
teſted by many Heathens. St. Pau (q) calls 
it Such Fornication as is not ſo much as named 
among ſt the Gentiles, that a Man ſhould have bis 
Father's Wife. Phocylides (3 lets it down as 
one of his Moral Leſſons. 


MnTeune wn 1208 e MATE e- 
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Make not thy Father's 1njur'd Bed diſgrace 
ThyStep-dame'sVows; bur with Reſpect confeſs 
A Mother Her, that fills thy Mother's Place. 


Ca) Ne leg. Special. p. 779. E. Ed. Pariſ 
(e ) Pyrrhon. Hyporyp. / 1. c. 14. p. 21. 
(h) L. IF. p. 50s, EA. Cen Caſaub 


(b]) D. LL. I. 5. 
(01. 3. C. 24. 


(1) In Prem 
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fe.) L. . . 27. (d) L. 1. (1) V. 170. 
(s) Aud. Selden. 1: 7. N. CG, . . 36: : 
(k) L. 8. c. 2. f. 19. (1 ) De Sacrihc. p 364. Ez! 


Amit. (m) Thalia. Aud. what is related of the Thrr/cians, the Inhabitants of Mount Lilauus, I know nor with 


whar Credit, by Leon. Rachws/f, Itin. Oriental. I. 2. c 15, in fin. 


. 1. 3. D. 4: Concubin. J. 4. /, 8. D. de Gradib. & Aſfin. 
( (1 ) Corinth. V. t. (3) V. 168, 109. 


(n) Add. l. 54. D. de ritt Nupt. (o] Corr 
(p) Seiden. dl. (2) V. C Lin c 5. 13.14 
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The Story ot Stratonice is well known, whom 
Seleucus her Husband gave away to his Son 
Antiochns, when the young Prince was fallen 
in Love with her beyond Cure. It was a re- 
markable Saying of Sc/eacus on this Occaſion, 
that If his Wife expreſs'd an Abhorrence cf ſo 

unuſual a Practice, he begg'd his Friend's to inform 

her, that whatever Action was pleaſing to the 
King and beneficial to the Publick, ſhe ought 10 
efteem right and jut (a). Yet Appian (b) doth 
not ſtick to call this Love of Autiochus, 40 
wy welos, A ſinful Extrauagant Paſſion. It 
is ſaid to be the ordinary Cuſtom amongſt the 
Tartars, for a Son to marry his Mother-1n-law, 
when left a Widow by his Father (c). 

The ancient Jews, as Grotzus obſerves (1), 
founded the Prohibition of theſe Degrees 
chiefly on two Reaſons. Firſt, on that Natu- 
ral Modefly which hinders Parents from holding 
Familiarity with their Iſue, either by them. 
ſelves, or by ſuch Perſons as are, in Blood or 
Afmity, neareſt to them. Which Argument, as 
it is of good Force in the aſcending and de- 
ſcend ing Line, ſo, in as much as the Shame 
the re alledg'd is exceedingly weakened, and 
almoſt brought to nothing 1n the Collateral 
Kindred, eſpecially beyond the ſecond Degree 
it can here by no means amount to a Precept o 
the Law of Nature. Yet are we to eſteem thoſe 
Civil Conſtitutions moſt juſt and well grounded, 
which extend the Prohibition to a wider Com- 
paſs; on purpoſe, as it were, to fence in and 
ſecure thoſe Degrees which, the Dictate of 
Nature, or the Poſitive Ordinance of GOD 
had before forbidden. Their ſecond Reaſon 
was, Left too great Occaſion ſhould be fer d to 
Fornications and Adulteries between Perſons 
thus related, and conſtantly conver/ing with Free- 
dom together, if ſuch Pieces of Wantonneſs 
might be made good by the Remeay of Marriage. 
This Argument, like the former, 1s ſufficient 


to give Occaſion to a Poſetrue Law, not to 


evince any Precept of Nature. The eus 2 
ply it wor | to account for that ſeeming Di 

culty in the 18 of Levit. where the marrying 
an Aunt 1s forbidden, and not the marrying a 
Brother's Daughter, though both ſeem equally 
diſtant in Degree. For they obſerve, that 
young Men frequenting the Houſes of their 
Grand father and Grandmother, and ſometimes 
dwelling with them, are very much 1n the 
Company of their Aunts, whereas they come 
not ſo often to their Brother's Houſes, nor 
have there the tame Privileges and Freedoms. 
Let the latter of theſe Degrees was eſteem'd 
unlawful by the Romans, as appears from the 
Caſe of Claudius, when deſigning to marry 


Fgrippina (d). 


Many there are notwithſtanding who aſſert, 
that in the place of Sripture but now mention'd, 
not ſuch N Perſons are forbidden, but 
in general all ſuch nearneſs of Degrees: whoſe 
Arguments,were there Occaſion, might perhaps 
had an Anſwer. 

Thoſe who maintain that all the Degrees, 
mention'd 1n the 18th Chap. of Leviticus, are 


- likewiſe repugnant to the Law of Nature, urge 


the words of the 24 Verſe, For all theſe A 

minationt have the Men of the Land done which 
were before you, and the Land is defiled. * For, 
* fay they, in as much as every Tranſgreſſion 
* preſuppoſeth a Law, thoſe Gentiles in con- 
* tracking ſuch Marriages mult needs have vio- 
* lated, either ſome Natural Law, or ſome Di- 
vine Poſitive Ordinance univerſally binding 
* Mankind : The latter is hardly to be made 
* out, and the former mult therefore be ad- 
* mitted. To this Mr.Se/den (e) anſwers, that 
the word 7heſe (2) is to be reſtrain'd to thoſe 
Sins which the Feathens were capable of com- 
mitting. And as an Argument that it doth 
not extend to every Particular there mention'd, 


he obſerves, that one Caſe there prohibited (3) | 


1s the marrying of two Siſters together, which 
could not be before vicious, having been 
practiſed by ſo righteous a Man as Jacob. 
(Though to this Remark of Mr. Se/dex it might 
well be added, that the Quarrels and Emula- 
tions between thoſe Siſters, Jacob's Wives, 
was probably the Reaſon of this poſitive Pro- 
hibition.) In the ſame manner Amram, io. 


ſes's Father, married Fochabad his Aunt; an- 


other of the Degrees here forbidden (f). 

By the 7arkiſh Alcoran (g), a Maſſulman is 
reſtrain'd from wedding his Mother, his Step- 
dame, his Daughter, his Siſter, his Aunt, his 
Niece, his Nurſe, his Foſter-Siſter, his Wive's 
Mother, his Wive's Daughter by a former Huſ- 
band, his Son's Wife, two Siſters, a Daughter 
to a Woman whom he hath abuſed, and, Laſt- 
ly, another Man's Wife, unleſs taken for a 
Slave in War (h). 

It may not be from the Purpoſe to obſerve, 
that many have imagined the Force of Affi- 
nity to ceaſe, on the Death of the Perſon in 
whom it was founded. It is a Saying of Eurt- 


pides (4), 


New Afjmitzes efface the ala. 


{ſcucrates (1), ſpeaking of a Gentleman who 
had married his Aunt, ſays, He took ſo much 
Delight and Satisfattion in my Father's Friend- 


ſhip, that loſmg my Aunt without [ſſue by her, 


he took my Father's Couſm-German for his ſecond 
Wife, to keep up the Afmity between our Fa. 


Decl. 7. 


(a) Plutarch in Demetr. p. 907. Ed. Wech. (b) In Syriacis, p. 127. Ed. H. Steph. Add. Senec. Coneroverſ. 1. 6. 
Valer. Max. I. 5. c. 7. /. 1. Ext. Cicero, pro Cluent. c. 6. exprefleth a grievous Abhorrence of Marriage 


berween a young Man and his Wife's Mother, O incredible Villany of à Woman, ſays he, and never heard of 'till this 


time in the World! Add. D. L. 23. f. 2. I. 12, 15, &c. De ritu nupt. 


(c) Haython. de Tartar. c. 48. Paul. Vener- 


f. 1. c. 15. (1) In the Places above cited. (d) L. Tacit. Aun. XII. (e) L.s. c. 11. (2) Sce Mr. Barbeprac s 


Second Note upon this Section. 


(3) Leut. XVIII. 18. Upon which place conſule Grotius. 


(f/ We meet with ſome remarkable Things concerning the Degrees of Conſanguinity amongſt the indians, in 


7 » 
Aur. Roper, de Bramin, . e. 2. 


(4) Med. . 76. © in Oreſt. 1983. 


(g) Chapr. of Wives. 
(i) In Eginetic. 


(h) Add. Selden. de J. N. & G. &c. l. 6. c. 11. 
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milies (a). Florus (b) tracing out the Cauſe 
of the Quarrel between Cæſar and Pompey 
obſerves, that upon the Death of Julia, 
Daughter to the former and Wife to the latter, 
the Band being broken aſunder which had ſo 
long held them together, they ſoon diſcover'd 
their mutual Jealouſy, and appear'd the molt 
violent of Rivals. «Marriages, ſays Philo the 
Jew (c), are the Ties and Engagements which 
unite the Families of Strangers; and when they 
are dißßolv d, the Affmity breaks off with them. 
XXXVI. Ir will be convenient to add a word 
or two about thoſe Inferiour, or Secondary 
Wives in uſe amongſt ſome Nations: ſuch as 
do truly plight their Faith to their Husband, 
and are united to him in the ſtricteſt manner 
of Society; yet ſo as that upon account of 
their unequal Condition or Birth, or for other 
Reaſons they are not admitted to the full Ho- 
nours, of their Character, nor acquire the 
ſame Rights for their Children, as other law- 
ful Mothers (d). Of theſe Mr. Slden (1) hath 
treated at large; and from him it appears, that 
their Difference from juſt and proper Wives, 
is introduc'd purely by poſitive Law, or by the 
particular Covenant of the Parties, who to 
the principal Matrimonial Pact may add any 
thing at their Pleaſure, which doth not con- 
tradict and overthrow it. The chief Reaſons 
on which this Practice ſeems to have been 
founded are theſe, the Preſervation of noble 


Families, the Fear of injuring former Chil- 


dren (e), and laſtly, the avoiding of thoſe 
great Expences, which a Miſe, in the higher 
and more perfect Degree, might challenge by 
the Cuſtom of the State. In order to the keep- 
ing up of great Families, it is convenient that 
they marry into equal Fortunes and Honours : 
for the better procuring of which, it hath 
been enacted, in many Common-wealths, that 
in caſe a Man take a Wife beneath himſelf, the 
Marriage ſhall not have all thoſe Effects and 
Priviledges, which it would otherwiſe, in 
Courſe, enjoy. And then again, nothing more 
weakens a Family than the diſmembring of an 
Eitate into too many Parts ; wherefore to pre- 
vent this Misfortune, ſome have thought it 
proper to take up with theſe Secondary Wives, 
whole Children, if their Portions are not over 
large, have yet no Reaſon to complain. And 
as to the third Point, He 1s a notorious Fool 
who makes himſelf a Beggar to maintain the 
Pride and Grandeur of a Wife. 

On the whole, it is clear how injuriouſſy 


we deal with theſe inferior Fives, if we allow 
them no berter a Title than the vile Name of 
Concubines. For Concabines are properly ſuch, 
as exerciſe Conjugal Freedom without Con- 
Jugal Faith, and differ only in Degree from 
common Strumpets : nor do they exempt them. 
lelves from the Scandal by entring into a pri- 
vate Engagement, and confining their diſho- 
neſt Service to a ſingle Perſon (f). But the 
Faith of the Marriage-Bed 1s infinitely more 
ſacred and ſolemn than to be brought into 
Comparifon with the ſtricteſt of theſe illegal 
Compacts, founded on the baſe Proſpects of 
Lucre or of Lult (g). | 

Busbegeuus (h) remarks ſomewhat very 
particular of the Tarkiſh Emperours, that 
after Bajazezt, none of them enter d into juſt 
and proper Matrimony. For be, after his De- 
feat by Tamerlane, falling together with his 
Wife into the hands of the Victor, took no part 
of the barbarous Treatment more to heart, than 
the onts and Diſhonours put upon the Sul. 
taneſs before his Eyes. In regard to this Ac- 
ciaent, his Succeſſors abſtain from Conjugal En. 
gagements, and as io the Affair of Iſſue make 
uſe of Women in the Conaition of Slaves, who 
are not capable of ſuffermg ſo much Injury aud 
Diſgrace. But inaced the Turks, in general, 
pay no 45 Action and Kinaneſs to their Sous 
by Concubimes or FHarlots, than to thoſe who are 
born of their legal Mies, nor have the former 
any leſs Degree of Right to the Goods and Eſtate 
of therr Father. 

Abbas, King of Perſia, took another way 
of preventing theſe Indignities: for, carrying 
with him into the Field all his Female Train, 
he commanded the Eunuchs, that had the 
Cultody of them, to cut off the Heads of all 
his Wives, in caſe he loſt the Battle (i). 
The Chineſe, when they deſpair of obtain- 
ing Iſſue in juſt Marriage, have recourſe to the 
Remedy of Concubines ; eſteeming it the moſt 
miſerable thing that can befall a Man to be at 
a loſs for Children, who might mourn at his 
Deceaſe, and perform the decent Honours of 
his Burial (k). 

We have only this Obſer vation to add, that 
as the publick Laws of Common- wealths are 
wont to inveſt other Contracts with certain 
Rites and Solemnities, upon want of which 
they paſs for Invalid in Civil Cognizance; 
ſo in ſome States there are ſuch Ceremonies, 
annex'd to Matrimony, as if omitted make it 
illegal, or at leaſt deprive it of ſome Effects 


— 


(a) Cicero pro Quinr. c. 6. The Affinity could by no means be broke off, whilſt the Children were alive. Idem Philipp. XL 
c. 4. concerning Dulabe/la, who had formerly married his Daughters; And this Gentleman, O ye heavenly Powers, was 


once my Friend! (b) L 4. c. 2. n. 13. 


( c ) De Legat. ad Caium. On the other fide we are told of the Tartar, 


that amoneſt them 'tis an uſual thing for different Parents to make Matches between their deceas'd Sons and 
Daughters; fancying that by this poſthumous way of Marriage, a Relation is no leſs contracted between their ſur- 


viving Friends, than if they had rr celebrated their Nuptials in their Life- time 


e (1) V. Gror. I. 2. c. 5. 


(d) #14. Selden. a 7. N. & 


Is. (e) So in Julius Capitolinus towards the end, the Emperor dt. 


upon the Death of his Lady Fauſtina, took the Wife of his Procurator for a Concubine, Ne tor liberis ſuperinduceres 
nyyercam, That he might not bring ſoa numerous 4 Family of Children under the Power of a Mot her-iu- law. 


(f) Vid. lian. F. H. I. 10. c. 18. 


(g Yer ſometimes we meet with the word Concubina in no diſgraceful 


Sence. Vid. L. 32. t. 3. I. 49. . 4. D. de Legat. and L. 5. t. 27.1. 3. C. de natural. liberis, Concubinage is call'd unequs. 


Marriage.” Add. Godofred. ad loc. did. 
CK) Martin, Hiſt. Sin. I. C. c. 1. p. 201. 


(h) Epiſt. 1. 


(i) Peerus della Valle Itin. P. 2 EY. 5. 


> a Stran- 
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which would otherwiſe have ſprung from it, 
according to the local Cuſtoms and Conſtitu- 
tions (a) Now altho' the Law of Nature be 


a Stranger to theſe Formalities, yet inaſmuch 


as it commands all Subjects to obey the Ordi- 
(a) V. Conſtitat. Sicul. I. 3. t. 20. 


— 


nances of the Government, under which they 
live, it would be idle and ridiculous for ſuch 
Perſons, as have not the Power of making 
or of reverſing Civil Laws, to plead the Ju- 
difference of Natural Law 1a the preſent Caſe. 


C HA p. II. 
Of Paternal Power. 


Hildren are the proper Fruit of Matr:- 
mony; as they are likewiſe the proper 
Subjects of Paternal Dominion, that molt anci- 
ent, and, at the ſame time, moſt ſacred Kind of 
Government; by Vertue of which the Chil- 
dren are engaged to acknowledge the Supe- 
riority, and to reverence and obey the Com- 
mands of their Parents. The Origine of this 
Power, Grotzus (a), and moſt Writers refer to 
the Act of Generation, by which the Parents 
do, in ſome meaſure, reſemble the Divine Cre- 
ator, whilſt they make a Perſon really exiſt, 
who before had no Bei But in as much as 
both the Parents equally contribute to this 
ſignal Benefit, they fay that both originally 
acquire a Right over their Iſſue; but that, in 
cale they contend for the Sovereignty, and 
by reaſon of their contrary Commands cannot 
both be obey d together (i), the Father's Au- 
thority is to carry the Precedence ; not only 
on the account of the Advantage he hath in 
Sex, but likewiſe becauſe the Mother her ſelf 
is placed under his Direction and Sway. 

II. Mr. Hobbes (b) takes another Road in 
tracing out this Paternal Rule : Tho, ſays he, 
this be a true Conſequence, 4 Man ts the Fa- 
« ther of another, and therefore hath the Dominion 
qc r him, yet it is not ſo clear and manifeſt as 
© to ſhew its own Neceſſity, as thoſe do where 
gone of the Terms is included in the Defi- 
© nition of the other; but muſt be made out 
aby other Arguments and Proofs. Beſides, 
© fince all Sovereign Power, if regularly eſta- 
< bliſh'd, is indiviftble, ſo that no one can, at 
the ſame time, ſerve two Maſters, unleſs in 
© Subordination, and fince two Perſons concur 
© to the Act of Begetting, that Act ſhould ſeem 
© an improper Foundation for Sovereignty : 
which may therefore be more conveniently 


© deduc'd from a State of Nature, in the follow 
© ing Method. During ſuch a State every Man 
© hath a Liberty of practiſing againſt every 
© Man, what he thinks may conduce to his own 
© Preſervation ; and conſequently the Conque- 
© rour is the Lord and Maſter of the conquer'd 
(2). Whence we may infer, that by the Law 
© of Nature the Right of governing an Infant 
© 1s firſt in the Power of the Mother; who, if 
© ſhe reſolve to nouriſh and breed him up, as ſhe 
is in Duty oblig'd to do, is ſuppos'd to do it 
© upon this Condition, that he ſhall not prove 
© her Enemy when grown up, 2. c. that he ſhall 
© pay Subjection and Obedience to her. (Ac- 
cording to his Hypotheſis, thoſe are mutual 
Enemies, who are neither ſubject one to the 
other, nor own a common Maſter.) For it is 
by no means to be preſum d that I would give 
© a Perſon Life, on purpoſe to put him in a Ca- 
* pacity of growing up to my Prejudice, and of 
* gaining ſtrength in time to repay my Kindneſs 
with Hoſtility. Thus therefore a Woman 
© becomes, at the ſame Minute, a Mother and 
© a Sovereign Miſtreſs. Nor is the Excellency 
* of Sex a ſufficient Argument why we ſhould 
* attribute this Right of Governing to the Huſ- 
© band rather than to the Wife : For the Ine- 
quality is not ſo great between them, as that 
the Man can immediately eſtabliſh his Rule 
© over the Woman without Oppoſition ; but, 
in a State of Nature, he muſt fairly win her 
© by a Courſe of War. Farther, the Woman, 
* by carrying the Child ſo long about her, and 
© nouriſhing it with her Subſtance, doth cer- 
© rainly contribute, if not the moſt noble, yet 
© the molt laborious and troubleſome Share to 
© the Production of Iflue (c). Laſtly, in as 
© much as in a State of meer Nature, where no 
© Common-wealths and no Families are ſup- 


(a} L. 2. e. 5. . . 


( 1) See a Paſſage to this purpoſe in Quintilian's Sixth Declam. p. 86. Ed. Lug. Bat 


(b) De Cive, c. 9. (2) Our Author elſewhere has confuted this Principle of Mr. Hobbes, See B. 1. c. 6.1. 10 


and B. 2. c. 2. ſ. 5, Cc. 


(e) Kuintil. Declam. 338. I is otherwiſe in the Caſe of che Men, who are made Parents by 


f bort and trauſient Pleaſure, and are endear'd to therr Children only by that outward Sati:fation, Bat the Mother's love 
with a much ſtronger Paſſion, remembring their ten Months Trouble, the ir long Courſe of Cares and Dangers, 

It is a Saying of Medea, in Ennivs, (or rather in Euripides, v. 250, 251. from whence it was borrowed ;) 7 had ra- 
ber be Three times under the Sword, then Once under the Hands of the Midwife. Yer they tell us of the Women of Paris 
in America, that they bring forth without any Pain or Weakneſs, and immediately after their Delivery return to 
their ordinary Work and Imployment. Much the ſame is reported of the Women of Chili; and tis added, chat 
the Spaniſh Dames if they live there any conſiderable time, contract the ſame Hardineſs. 

Qreſtes in Eurip. v. 552, Cc. when it mkes for his Cauſe, gives his Father much the Advantage of his Mother. 


My Father planted me, and his Fair Dame 

Was but the Soil that bred and brought me forth. 
More tied I judg'd my ſelf to ſuccour Him 
That gave me Life, than Her that lent me Food 


© poled, 
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© poſed, tis impoſſible to know who 1s the Fa- 
© ther of the Child, but by the Mother's Aſſe- 
© yeration; it follows that the Child belongs to 
© whom ſhe pleaſeth, and therefore primarily 
to her ſelf. On which account it was enacted 
© by the Roman Conſtitution that Iſſue, brought 
© forth without Matrimony (1), ſhould follow 
© the Henter, or the Mother (a). 

III. From the Mother this Dominion, ac- 
cording to Mr. Hobbes, may paſs to other Per- 
ſons ſeveral ways. * Firſt, if the Mother re- 
© nounce her Right by expo/ing the Child; the 
© Perſon who finds, and breeds him up, ſhall 
© enjoy the ſame Right which the Mother had 
© over him before. For the Life which the 
© Viother at the firſt gave him, ſhe, as far as 
© ſhe is able, takes away again by this Act of 
©expoling him: and 3 the Obli- 
© gation he had to her, for her former Kind- 
- * nefs, is entirely cancell'd by this Injury. On 

© the other ſide, to the Perſon who ſav'd and 
© educated him, he owes all poſſible Returns, 
* and ought to acknowledge him, both for his 
© Parent and his Maſter (6). Here, _ we 
ſhould grant that ſuch a Child ought ſtill to 
preſerve an Inclination of paying Duty to his 
Mother, and, upon her Sorrow and Repen- 
tance, to return in ſome meaſure, under his old 
| Relation and Subjection; yet he cannot do this 
otherwiſe than with the Conſent and upon the 
Reſignation of his Educator, to whom all his 
Charges, Sc. are to be refunded. And this 
ſeems to be the only Caſe in which it is poſſible 
to acquire Rule over a Man by Seizure or Oc- 
cupancy. 

Scoualy, If the Mother were made a Cap- 
* tive in War, the Iſſue born to her belongs to 
the Perſon who took her; as her other Goods 
and Poſſeſſions. But here it muſt be obſery'd, 
that the Right and Power of the Conqueror, 
over the Iſſue of his Female Captive; is quite 
of another kind than that which ſhe, as a Mo- 
ther, before enjoy'd. 

Thirdly, If the Mother be her ſelf a Sub- 
© jw in any Common- wealth, the ſupreme Go- 
© vernour there hath Dominion likewiſe over 
© her Child. Where we are again to remark, 
that the Power of the Civil Governour 1s very 
different from that of the Parents: and that it 
doth not preſently follow, that the Mother's 
Authority mult be extinct, and as it were ſwal- 
lowed up in the chief Ruler's; but in ſome 
States tis only limited and reſtrain d, in others 
tis left almoſt perfect and entire. 

Faurthly, If a Woman enter into an Agree- 


© ment of living with a Man, under this ex- 
© preſs Condition, that the Man ſhall be Lord 
© and Sovereign, then the Children born to 
them both ſhall belong to the Man, upon the 
© Score of his Sovereignty over the Mother. 
© But, it the Father be the Mother's Subject 
© the Children likewiſe fall under her Coon. 
© mand; otherwiſe the bearing Iſſue would be 
a Prejudice to her Supremacy. And in gene- 
© rab, if the Society between the Man and the 
Woman be ſuch a regular Union, as gives one 
© the Dominion over the other, the Children 
© owe Subjection to the Ruling Parent. Bur, if 
© ina State of Nature, a Man and Woman con- 
© tract to cohabit in ſuch a manner as to be in. 
© dependent on each other's Rule, the Chil. 
© dren ſhall fall to the Mother, unleſs it was 
© expreſly ordered otherwiſe in the Bargain, 
© For the Mother - by Covenant, diſpoſe 
© of her Right as ſhe pleaſeth. Thus they tell 
© us of the ancient Amazons, that they agreed 
© with the Men of the neighbouring Countries, 
© to whom they had Recourſe for Iſſue, to ſend 
© back the Males, and only to preſerve the Fe. 
© male to themſelves. But in Common-wealths, 
©if a Man and 2 Woman engage by Contiact 
© to cohabit, the Children are the Subjects of 
the Man: becauſe in Civil States, all the Do- 
© meſtical Sovereignty belongs to the Fathers 
© of Families, by whom the States were founded 
*and eſtabliſh'd, and who, we may be ſure, 
were willing to ſettle the Point in Favour of 
*themſelves. Such a Contract between a Man 
© and Woman in a Comon-wealth, if it be 
© made in ſolemn Form, and according to the 
© Laws of the Place, is call d Hatrimony. But 
in Caſe the Parties bargain only for Con- 
* cubinage, or for a leſs folemn kind of Co- 
© habitation, the Children ſhall then fall ei- 
© ther to the Father or to the Mother, ac- 
© cording as the Civil Conſtitutions have de- 
termin d. | 
IV. Ve in this, as in other of the like 
Points, have recourſe, in the firlt place, to Al- 
mighty GOD, the univerſal Cauſe and Author 
of Things. And yet we think it a very law- 
ful Attempr, to ſearch farther into the ſecond 
Cauſes and immediate Inſtruments. For as to 
that which ſome pretend, that A Sovereignty, 
which one Man obtains over another, is commu- 
nicated to him by God, as it were in the manner 
of a Divine Commiſſion, and that all Human 
Power is purely by Delegation; We take it to 
detract from the Honour of God, although the 
Perſons, who have ſuch Sentences commonly 


( 1 ) See hereafrer Section the Fifth. 


(a) By the Law of the Lycian:, if a Free-woman married a Slave, the 


Children were adjudg'd Free: but if the greateſt Man in the State wedded a Foreigner or a Strumpet, the Iſſue was 
accounted bale and ſervile. The ſame People took their Names from the Mother, not from the Father, Herodot. 


io, p. 44. Ed. H. Steph. 


(b) Thus Admetus ſpeaks in Euripides (Alceſt.) v. 665. Oc. 


So far I died as Death was in Your Power: 
And if a kind Deliverer hath reſtor'd me 

To Light and Life, I own him for my Father; 
And boaſt to be the Comfort of his Age. 


Lan. Ort. 13. 4 Man who taker another out of the Water, where he was ready to periſh, may well be efieem'd & Father 
63 the Perſon ke hath preſerucd. 


in 


— 
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in their Mouths, ſpeak with a great Appear- 
ance of Piety. For he who execciſcth a dele. 
gated Power, hath the ſame Power altogether 
with him from whom he receives it; onl 
with this Difference, that the former -olleſſrh 
it only as borrow'd, the latter as his own. But 
it would betray very low and unworthy 
Thoughts of the Infinite Majeſty of Heaven, 
to concelve that the ſame Species of Sovereign- 
ty is enjoy d by God and Man (4). 

Having premiſed this Caution, we go on to 
the main Buſineſs before us. And, firlt of all, 
we think it may be ſettled as an undoubted 
Truth, that the Act of Generation doth yield 
an Occaſion to the * a Right over the 
Child, which ſhall hold good, not only againſt 
other Perſons, who have not the ſame Claim 
of Parentage (6), but likewiſe againſt any 
Pretenſion that can be made in behalf of the 
Child it ſelf. We ſay an Occaſion; becauſe we 
are not perſwaded that Generation alone (1) is 
ſuflicient to give a full Dominion over Human 
Iſſue. For altho' our Children be indeed made 
of our Subſtance, yet in as much as they be- 
come Perſons like our ſelves, and our Equals, 
cc all thoſe Rights which naturally accrue 
* ; before we can render them unequal 
to us, or ſubject them to our Dominion, it 
ſcems neceſſary for us to ſeek out ſome other 
Title. Eſpecially ſince, in the Method of 
bringing a Child into the World, the Parents 
have no little regard to their own Pleaſure 
and Satisfaction; and therefore cannot rate 
the Kindneſs at fo valt a Price, and ſet it fo 
highly on the Child's Score, as to demand 
back, in Conſideration, a full SubjeQion and 
Obedience, whether the Child be willing or no. 
It is a Saying of Lacrantius (c), He that begets 
2 Son hath no Power to make him be Concery d, 
to make him be Born, ts make him Live : whenc? 
it appears, that he is not ſo properly the Author 
of hrs Sons Being, as the [nſirument. | 

The Right then of Parents over their Chil- 
dren, ſeems to be founded on theſe two Titles 
or Claims. Firſt, it ariſeth from that Duty 
which Nature (in enjoining Man to be a ſoci- 
able Creature, ) lays on them to take care of 
their Off. ſpring; ſhe having, at the ſame time, 
to ſtir up their Diligence, wiſely implanted in 
them a moſt tender Affection towards theſe 
little Pictures of themſelves. For take away 
from the Parents all Care and Concern for 
their Children's Education, and you make a ſo- 
cial Life an 1mpollible and unintelligible No- 
tion. But this Care cannot duly be exercis d, 
unleſs the Parents have Power to direct and 
govern the Actions of the Child, in order to 
the procuring his Benefit and Safety, which 
he himſelf, through Defect of Years and Judg- 
ment, is incapable of apprehending and of 
providing for (4): and conſequently Nature 


doth hereby enjoyn Parents actually to make 
uſe of ſuch a Power and Dominion, ſo far as it 
is neceſlary to the Accompliſhment of fo im- 
portant a Work. For whoever obligeth a Fer- 
lon to the Proſecution of an End, is, at the 
{ame time, ſuppos'd to have given him Autho- 
rity to apply all Means that ſhall appear requi- 
ſite for its Attainment. And this Power of 
the Parents, reſulting from the Duty lying on 
them to provide for their Iſſue, doth neceſla- 
rily create, in the Children, an Obligation to 
ſubmit themſelves to their Parent's Direction, 
without which Act of Submiſſion, the former 
Benefit cannot be obtain'd, and the Authority 
is to no purpoſe. 


Secondly, The Sovereignty of the Parents 


ſeems, like wiſe, to be built on the preſumed 


* of the Children, and conſequently on 
a Tacit Pact. For, as the Parent, by the very 
Act of breeding up the Infant, doth declare 
himſelt ready to fulfil the Obligation of Na- 
ture, and to confult, ſo far as in him lies, the 
well educating of his Charge; fo the Infant, 
on the other fide, tho', on account of the im- 
perlect Force of Reaſon, he cannot expreſly 
promile thoſe reciprocal Duties, which an- 
{wer to the Parent's Obligation, yet by Vertue 
of this Care, employ'd by the Parents about 
him, he contracts as firm an Engagement to- 
wards them as it he g ve his full and expreſs 
Content (g). And this Engagement begins to 
exert its Power, ſo ſoon as he arrives at the 
Knowledge and Apprehenſion of any thing, 
that his Parents have done for him. It being 
fairly preſumed, that had he, at his coming 
into the World, been furniſh'd with the Uſe 
ot Reaton, and made capable of underſtanding 
that his Life could not be preſervd, without 
the kind Proviſion of his Parents, join'd with 
their Command over him, he would gladly 
have yielded Obedience on fo commodious 
Terms. Which Conſent of his, being Katio- 
ually ſuppoſed, hath the ſame Validity as if it 
had been openly declard (f). In the ſame 
manner, as a Perſon, who hath had any Buſi- 
neſs perform'd for him by another, in his Ab- 
ſence and without his Knowledge, 18 ſuppoſed 
by a kind of filent Covenant to contract an 
Obligation of refunding the Charges. It is 
clear therefore that the Power, which Parents 
have over a Child, is then actually conſtituted, 
when they apply themſelves to nouriſhing and 
educating him, and rendring him, ſo far as they 
are able, a uſeful Member of Human Society. 
Some indeed have maintain'd, that the Ob- 
ligation between Parents and Children can by 
no means be derivd from tacit Content and 
Covenant, upon this Argument: Conſerr, 
whatever the Subject or Occaſion of it be, doth 
not take 2 except in Actions that were free 
before the Conſent paſs'd; but now it 1s not a 


(a) See Marth. X. 28. (b) That as he who is Maſter of a Thing, is likewiſe Maſter of the Fruits or Profits 
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of it; fo he who is Maſter of the Body whence the Child + pry ſhould have the firſt Step or Title towards ob- 


r. Barbeyrac's Firſt Note upon this Section. Sce above 
(d) See Sirac, VII. 25. XXX. 1, S.. 
(f) Comp. Senct. Cenſol. ad Marciam. C. 18. 12 


training a Sovereignty over the Child it ſelf. (C 1 ) See 
in B. 4. c. 11. ſ. 4 (ec) Divin. Inſtit. I. 5. c. 18. 
(c) Aid. L. 3. t. 5. I. 2. D. de neget git. 
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watter of Freedom in the preſent Caſe, for the 
Parties to perform the mutual Duties, of Edu. 
cation on the one ſide, and of Obedience on the 
other. But this way of reaſoning cannot 
weaken what we here aſſert. For it doth not 
imply the leaſt Contradiction, for a Duty to 
ariſe, at the ſame time, from a Precept of 
the Law of Nature, and from Tacit Con- 
fent and Pact. It is not certainly free for a 
Man not to obey GOD; yet GOD hath been 
pleas'd to enter into Covenant with his faithful 
Servants. A Subject is no doubt obligd to 
perform all due Offices, in the State under 
which he lives; and yet, when he 1s to be 
Liſted in the Military Order, not ny his 
Conſent is required, but his Oath. And thus 
why may we not as well affirm, that whilſt 
the Parent actually undertakes the Education 
of the Child, the Child's Tacit Conſent 1s 
to be underſtood ; the Effect of which Conſent 


amounts to this, that he ſhall not afterwards 


have reaſon to complain, that the Parent's Au- 
thority was obtruded upon him againſt his 
Will, and without ſufhcient Grounds and 
Title ? 

V. When the Queſtion is carried farther, 
and it is demanded to which of the Parents 
this Right over their Iſſue, doth moſt properly 
belong, a Diſtinction or two will decide the 
Point : For the Perſons concern'd, either live 
under ſome Common- wealth or not; and again 
the Parents either are, or are not engaged 
to each other by Covenant. Without the 
Bounds of a Common-wealth, or in a State of 
Natural Liberty, if the Parents were not uni- 
ted by any laſting Contract, the Child is under 
the Care and Command of the Mother. Be- 
cauſe, in ſuch a Condition of Life, it being as 
probable that one Man ſhould be the Father as 
another, the Mother can only determine the 
Controverſy : at leaſt, the — cannot be 
otherwife known, with ſo much Truth and 
Certainty, as Matters of Fact demand (a). On 
this Principle, the Roman Laws (1) award to 
the Mother, Iſſue begotten in Common (b). But 
if a Covenant hath paſs'd between the Parents, 
by which they ſettled theſe Affairs, it will » 
pear thence, which, of the two, is to bear Rule 
over the Children: for that two Perſons ſhould 
both hold the ſupreme Authority over a third, 
without Subordination or Diviſion, is no regu- 
lar Practice. This Covenant then between the 
Parties, either terminates in the bare Procure- 
ment of Iſſue, or it includes farther the Sove- 
reignty of the Man over the Woman, and ſo 
falls in with 7a Matrimony ; where no doubt 
the Command over the Children is lodg'd in 


the hands of the Father. . But in Covenants of 
the former kind, though they uſually take their 
Beginning from the Man, who ſeeks Children 
for himſelf not for her, and ef bar- 
gains to have the Rule and Diſpoſal of chem; 
yet it may fo happen, that quite contrary to 
this Order, the Woman calls in the Man for 
an Aſtiſtant to her deſign of Iſſue; not the Man 
the Woman. This was the Caſe with the an« 
cient Amazons; and is ſtill with any Sovereign 
Princeſs, that marries without quitting her 
Rights; the Man being here not ſo properly 
a Ang, as the Fiusband of a Queen. Nor ought 
we to think that Patts, of this ſort, are there. 
fore repugnant to the Law of Nature, becauſe 
in them, one of the Couple ſeems to renounce 
that Care of the Children, which Nature hath 


equally laid on both the Parents: For the 


Precept of Nature, in this Point, doth not 
preciſely require that both Father and Mother 
ſhall apply themſelves in the ſame ſtrict De. 
gree, to he Work of Education; but is ſatiſ- 

ed if by Compact, the main Charge be com. 
mitted to either. In the ſame manner, as the 
Mother is not fo neceſſarily oblig'd to give her 
Infant Suck, but that ſhe may make uſe gf 4 
Nurſe (c): and as the Father acts upon 
Prudence, when he delivers his Children into 
the hands of able Inſtructors, for the forming 
of his Mind and Manners. 

But, in Civil States which for the moſt part 
have been erected by the ſtronget Sex, as the 
Men in common Courſe, are the Heads of the 
reſpective Families, ſo the private Dominion 
over the Children helongs to the Father; fo 
that here, the Mother's Commands are in them- 
ſelves, little better than Cunſels, and borrow 
their full Force of obliging, trom that ſhare of 
Power imparted by the Husband to his Wife. 
For, as it is generally found convenient to 
admit the Woman to a part, in the Govern- 
ment and Direction of the Family; ſo the Fa- 
ther's Power, over the Children, doth by no 
means exclude the Mother's inferior Authority 
and Care. Not but that the Conſtitutions of 
particular Common- wealths may ſettle this 
Matter otherwiſe, as ſhall be judg'd expedient. 
Peter della Valle, in his Travels (d), informs 
us, that amongſt the Inhabitants of Zaby/on or 
Bagaet, the | lac Power over the Sons is 
held by the Father, and over the Daughters 
by the Mother. 

If, upon the Father's Deceaſe, the Govern- 
ment of the Family remain with the Mother, 
it is but juſt that ſhe exerciſe the ſame Autho- 
rity over the Children which the Father for- 
merly enjoy d (e). And in Caſe ſhe marry 2 


(a) Comp. L. 3. t. 1. ſ. 31, 32. Inflitur, de rerum diviſ. & L. 41. t. 1.1. 7. f. 13. D. de acqui. rer. dom. 
(1) . D. I. 1. t. i. De ftatu hominum, I. 23, 24. (b) The Egyptian, follow'd a contrary Opinion. 
none of their Sons ſpurious, although born of a Slave ; imagining that the Fat her alone was the Author 
aud that the Mother contributed no more than Place and Nouriſhment. Diodor. Sic. J. 1. c. 89. p. 72. Ed. 


They accounted 
of the Generation, 


Rhodom. To the 


ſame Purpoſe ſpeaks Theages, the Py: hagorean, in his Treatiſe of J ertues, The Fat her producerh the Form, and the Mos 


er only ſupplies the Matter. 


{ c ) The contrary Opinion is mainta d by Plutarch, 


de Educat. Sc. and by Pha- 


verinu: in Geld. I. 12. c. 1. Add Ferdinand Pinty's Travels, chap. 54. where he tells us how Strict and Religious 2 
Point the Japonꝰ ſe eſteem it, for a Mother to give her Infant Suck. In the Alcorar, the Women are commanded to 


perform this Office to t heir Children for the two firſt Years, 


with XXIV 4. 


(d) P.. Epift. 17 (e) Comp. Genel. XXI. 21. 
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ſecond time, and the new Husband be intruſted 
with the Care of his Predeceſſor's Children, 
they are to pay him the like Reverence and 
Duty as was challeng'd by their proper Fa- 
ther. Yet we are told a very odd Cuſtom of 
the Chineſe in this particular; that if a Wife, 
after ſhe hath buried one Husband, proceed to 
2 ſecond Match, her Children tend her off, co- 
ve red only with a ſingle Garment, as an igno- 
minious Mark of her light Diſpoſition: and 
the reaſon of the Cuſtom is, that according to 
the Inclination of that People, the Children 
cannot bear a Father. in- Lau, much leſs reſpect 
and obey him (a). 
VI. The next ſtep we take muſt be to en- 
quire how far this Power of Parents over 
their Children extends; or what are the pro- 
per Bounds and Meaſures of it. And here it 
is neceflary to diſtinguiſh, firſt between thoſe 
Fathers of Families, who live under no publick 
Government, and thoſe, who are the Subjects 
of a Common-wealth ; and again, between that 
Power, which the Father holds, as he is a 
Father; and that which he bears, as he 1s the 
Head of a ſeparate Family. The Power which 
a Father enjoys, on the bare ſcore of his being 
a Father, inaſmuch as it accrues to him as a 
neceſlary Means of diſcharging the Obligation 
towards his Iſſue, which Nature lays upon him, 
muſt conſequently be ſo great, as ſufficiently 
to anſwer and effect that Deſign. Now the 
Obligation, or Duty of a Father, as ſach, 
chiefly turns on this general Performance, 
that he duly educate his Children; that is, 
nouriſh, protect, inform and govern them, in 
order to the rendring them uſeful to them- 
lelves and others; till they are able to conſult 
their proper Benefit, and are grown Maſters 
of their own Wills and Actions. (For, as to 
the Act of Begetting, that is not ſo properly 
2 Part of the Paternal Duty, as the Occaſion 
of it.) Parents ought to apply more Dili- 
genes and Caution in fulfilling this Obliga- 
tion, the more Truth there is in that ſaying 
of Plutarch (1), Good Inſtitution is the Fountain 
and Root of all Honeſty and Virtue. Eſpecially 


if they take this Obſervation of Plato (b) along 


with it, which commonly holds true; Perſons 
(ſays he) who are naturally endued with the 
— excellent Wits, if they happen to be ſpoilt 
m the Breeding up, commonly prove the very 


wor? of Mankind. Can you think that all tho/: 
barbarous Yillanies, all that horrid Wickeaneſs, 
which we ſee im the World, proceed from mean 
and lazy Diſpoſitions, and not rather from brave 
and generous Spirits perverted by ill Educa- 
tion? Or ao you ſuppoſe, that a natural Weak. 
wal _ 5 of Temder, does ever prove 
the Cauſe 0 very great Good, or very great 
Miſchief (c Tr dd tos 
It is = then, that the Power of the Fa- 
ther doth by no means reach to ſo extravagant 
a Degree, as that he may deſtroy the Child 
whilſt in the Mother's Belly (4), unleſs the 
Mother muſt otherwiſe infallibly periſh (e); 
or after the Birth wg or make away with it, 
much leſs after the Increaſe of Growth and 
Years. For although it be very true, that the 
Infant hath his Rile and Original from the 
very Subſtance of the Parents, yet he is imme. 
diately plac'd by Nature, in a Condition of 
Equality with them (2); at leaſt ſo far as to be 
Capable of receiving Hurt and Injury (f). 
Therefore the Opinion deliver d by Ariſtotle in 
his Politicks (g) is to be exploded as unjuſt and 
inhuman. As to the expoſing and the preſerving 
of Chilaren, ſays he, let it be order'd by Law, that 
nothing Lame or De fectiue be ſuffer d to grow up. 
If any Nation think it not allowable to expoſe 
their [nfants, there, certain Bounds are to be 
ſet to the Number of Births : and if the Buſts. 
neſs of Generation happen to exceed the due Li- 
mzits, it will be convenient to procure Abortion, 
before the Fœtus is arriv'd at Life and Senſe, for 


ſuch a Period of its Growth is to determine, whe- 


ther the Act f deſtroying it be harmleſs or ſinful. 
Lycurgus did not expreſs more Mercy in his 
Spartan Diſcipline. We learn from Plutarch 
that, when a Child was born, it was not left to 
the Parents Choice to preſerue and nouriſh him, 
But be was carried immediately before an Aſſem- 
bly of the Seniors, who conſidered and ſurveyed 
him. If they found his Limbs ſtrong and well 


ſet together, they order'd he ſhould be bred up. 


But the weakly and miſhapen Infants they ad- 


juag d to be carried away and thrown into a kind 


of i hirl pool near the Mountain Taygetus : as if 
to lide, when Nature had provided them ſo infirm 
or ſo unſightly a Body, could neither be for their 
own Good and Credit, nor for the Advantage of 
the Common-wealth (h). Indeed this Unna- 
tural Practice of expo/emg Infants was ſo fre- 


(2) Neuhof. in Legat. p. 281. (1) De Liberor. Educat. p. 4. B. Ed. Wech. (b) De Republ. 1 6. p. 676. Ed. Wecb., 
(c) Idem de LL. I. 7. calls a Child, A Creature more intrattable than a Beaſt. Liban. Declam. 20. Faucation i; one 
of the higheft Goods of Human Life. Horat. L. 4. Ode 4. v. 33. 


Doctrina ſed vim promovet inſitam, 
Rectique cultus pectora roborant : 
Ut cunque defecere mores, 
Dedecorant bene nata culpæ. 


(d) Vid. L. 47. t. 11. I. 4. D. de extraerdin. crim. & L. 48. t. 8.1. 8. D. ad L. Cornel. de Sicariis, & tit. 19. 1. 38. 


But Learning feeds the In- born Flame, 
And Culture gives great Souls a firmer Frame: 
If Generous Morals one decline 


Baſeneſs and Vice attaint the nobleſt Line. 


. 5. D. de penis, (e) Vid Ant. Matth. de crimin. ad 1. 47. D. t. 5. ſ. 5. Grot. in Flor, Sparſ. ad l. 39. D. de penis. 
(2) See B. 1. c. 1. . 7. (f) Plin. L. . Ep. 12. So uſe your Fat herly Power as to remember that You are Your ſelf a Man, 

and the Father of a Man. Vid. Philo Jud. 4e Special. Leg. p.794, 795. Ed. Pariſ. Lactant. Div, Inſtit. 1.6. c. 25. Diod. Sic. 

I. 1. c. 77. Ada. Grot. ad Exod. XXI. 22. Leg. Wiſogoth. I. 6. t. 3. c. 7. Seiden. de 7. N. & G. I. 4. c. 1. It is a moſt 


abſurd and moſt barbarous Cuſtom which they prattiſe in Formoſa, where it is reckon'd ſcandalous for the Women 
to conceive before their thirty fifth or thirty ſixth Year. And if they breed ſooner than that time, by miſerable 

ans and Beatings they procure Abortion. (g) L. 7. c. 16. (21.) (h) I know not whether we may venture 
fo credir the Account given by Diodor. Sic. I. 1. c. 80. of the Method taken by the Taprobanian;, to make Experi- 
ment of the Temper of their Children. 


Ppp quent 
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quent and almoſt ſo Univerſal a Cuſtom with 
the Ancients, that Strabo (a) mentions it as 
ſomething very particular in the Zgyptians, 
that they breed up all their Children (b). So 
Diony/ius FHalicarnaſſens (c) lets it down as a 
remarkable Opinion of the Aborigines, They 
refuſe to make away with any of their Infants ; 
thinking this one of the higheft and moſt execrable 
Yillanmes. And Tacitus, in his Account of the 
Jews (d, makes their Abhorrence of this Cru- 
elty one part of their Character (e). 

Nor doth it appear reaſonable to extend the 


Paternal Authority, as ſuch, to the Power of 


Life and Death, even 1n the Caſe of Faults 
committed; but rather to fix its Bounds within 
the Exerciſe of mode rate Correction. Becauſe 
its whole Cate and Buſineſs is taken up about 
ſo tender an Age, as can ſcarce be imagin'd ca- 
pable of ſuch grievous and incurable Offences, 
as demand Capital Puniſhment (f). It ſeems 
the more proper way of proceeding, when a 
Child of obitinate and incorrigible Perverſeneſs 
re jects and deſpiſeth his Father's kind Labours 
on his account, to caſt him off, as unworthy 
of all Care and Notice. And thus to abdicate, 
or diſ-inherit a Son, may pals for the ſevereſt 
Penalty that a Father, by virtue of his being a 
Father, can inflict (1). 

VII. Of this Paternal Power ſtrictly taken, 
we muſt underſtand that place of Crotius (g), 
where he divides the Age of Children into 
three Periods; Firſt, Of imperfe& Judgment 
and Choice; Secondly, When they have at- 
©tain'd to Maturity of Judgment, but ſtill re- 
© main as Members of their Father's Family, 
© and have not undertaken the ſeparate Ma- 
nagement of their own Affairs; Thirdly, 
© When they have left their Father's Family, 
© either to join themſelves to ſome other, or to 
© ere& one of their own. Which Diſtinction 
Ziegler ſeems to have condemn'd on no very 
good Reaſon. For though, as he obſerves, the 
Holy Scriptures (h) preſs the Duty of Obe- 
dience on Children, without making any ſuch 
Difference, yet they do by no means forbid 
that grown Perſons ſhould be treated in ano- 
ther way of Management than Infants; nor do 
they require that a Son, when arriv'd at a State 
of Diſcretion and Maturity, ſhould ever re- 
move out of his Father's Houſe. During 
© the firſt Period of Age, then, (ſays Crotius) 
© all the Actions of the Children ought to be 
© regulated and directed by their Parents; for 
© he who cannot govern himſelf, falls of courſe 
* under the Government of Another; and the 


© Parent, according to Nature, is the moſt pro- 
* per Perſon to exerciſe this Authority over the 
© Child. 

VIII. It is here made a Queſtion, whether a 
Child, under this imperfect Period of Reaſon 
be, by the Law of Nature, capable of Propri. 
ety, or of being the Maſter of any Goods or 
Poſſeſlions, in ſuch manner as to exclude the 
Claim of his Parents? On which Point it may 
be proper to diſtinguiſh between Goods gotten 
by private Induſtry, and thoſe which are left 
or made over by the Liberality of others, as 
in Legacies, Donations, Oc. In that tender 
Age, what can a Child be ſuppos'd to get by 
his own Induſtry ? Certainly not fo much as 
his Parents has laid out on his Education. 
This therefore the Father may fairly challenge, 
in requital of his Pains and Charges. For tho 
he were oblig d indeed, by the Law of Nature, 
to ſupport and maintain his Off-ſpring, yet he 
was not, in the leaſt, prohibited to make what 
Fruit and Advantage he could of his Labour. 
One might as well ſay, that Parents are for- 


bidden to take any Delight or Comfort in their 


Children; a Satisfaction ſo very great, that 
moſt, who are fo happy as to enjoy it, eſteem 
1t invaluable, and beyond all Compenſation or 


Equivalent (i). For the ſame Reaſon, it would 


be a high degree of Impudence, for a Son, in 
this State of Minority, to require a Reward 
for the Service he does his Father. Tis a wiſe 
Saying of Sopbecles (2), 


Good Chilaren ſhould forget the Toils they bear 
Zo help their — Y 2 


In Peru the Children were obliged to aſſiſt 
their Parents with their Labour, till che Age 
of five and twenty (k). 

In the other caſe, when any thing is to be 
transferr'd on the Child, in way of Gift or 
Legacy, at firſt view, ſuch a Donation may 
{ſeem invalid, becauſe Acceptance is a neceſſary 
Condition required in the Receiver, which 
cannot be perform'd without deliberate Con- 
ſent, and therefore not without the full Uſe 
of Reaſon. But becauſe it would be an intole- 
rable Hardſhip to make Children incapable of 
theſe Advantages, on account of their Imma- 
turity, when, for that very reaſon, they have 
more need of the Aſſiſtance of Others; it is 
moſt agreeable to Equity, that another Perſon 
ſhould accept this Bounty in their Name, and 
ſhould likewiſe have the Goods in Charge till 
the Children are capable of being their own 


(a) L. 15. (b) Add. Diodur. Sic. I. r. c. 80. (c) L. I. p. 13. (d) Hiſt. I. 5. (e) Vet Curtius, I. 9. c. 1. reports 
that the Spartan Cuſtom was practis'd by ſome of the Indians. They bring up their Infants, ſays he, not at the Pleaſure 
of the Parents, but according to the Order aud Direction of Officers appointed to ſuperviſe this Affair; who command ail 
ſuch Children to be kid, as they find either extremely ſlow and heavy, or uſeleſs and defective in any Part of the Body. 
$:rabo, I. 15. gives the like Account of the Catheant. It is common, amongſt the Chineſe, for the Parents to kill 
their Children, eſpecially the Females, without falling under Cenſure or Puniſhment. And, holding the Tranſ- 
migration of Souls, as moſt other People of the Eaſt do, they think they do them a Kindneſs, by preparing their 
way to a happier Birth and a more advantageous Condition. (f) Thus the Roman Youths, whillt they wore the 
Praetczts, were not liable to Fines and Amercements, but receiv'd corporal Correction. Plin. N. H. J. 9 C. 23. 


(1) See above in B. 4 c. 11. 7. C 11. 
'1) d. Senec. Conſol. ad Marciam, c. 12. 
(E] Garcilaſſi de la Vega, IL. 4. c. 19. 


(g) L. 2. c. 5. f. 2. 
(2) In Oedip. Colon, p. 289, Ed. I. Steph, 


(h) Epheſ, VI I. Col. III. 20. 


Managers. 
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Managers. And for this Truſt no Man is ſo 
fit as the Father. Whence it appears, that it 
is by no means natural for the Father to ac- 
quire a Property over Poſleſtion of this kind, 
tho it be very Equitable, that he take not only 
the Care, but the Profits of them, as Helps to- 
wards maintaining the Child, till arriv'd at 
proper Years of Inheritance. And hence too, 
we may diſcover the juſt and ſolid Grounds 
of thoſe Diſtinctions, in the Roman Law, be- 
tween the Peculium Profectitium, Aduentitium 
and Caitrenſe of Children; the Stock or 
Wealth they get, by labouring under their 
Parents, by the Bounty of others, and by the 
Military Pay (1). 

IX. Another Enquiry that may be rais'd on 
this Subject is, Whether the Paternal Power 
and Duty can be made over by the Father to 
a Subſtitute? On which Point we are to know, 
that altho' the Father's Authority and Obli- 
gation took their Occaſion and Riſe from a Per- 
tonal Act, which is incapable of being tranſ- 
ferrd (a), yet this doth not hinder him from 
recommending his Office to a Deputy, the Ad- 
vantage or Necellity of the Child ſo requiring, 
But then he would do well to keep Pl/utarch's 
Advice always in mind: Thoſe Parents (ſays 
that wiſe Author,) do juſtly de ſerve Cenſure, 
who having committed therr Sons to the Care o 
Maſters and Inſtructora, never trouble themſelves 
to make Trial of their Proficiency. This is a 
very ſcandalous Miftake in Education. They 
. ought, at proper Diſtances of Time, to enquire 

into the Boy's Parts and Improvement, and not 
to place all their Flopes in the Faith of a merce- 
nary Teacher. Beſides, the Maſter himſelf will, 
by this means, be engaged to uſe more Diligence 
and Application, when he finds that ſo frequent a 
Judgment will be paſs'd on his Pais. 

Farther, it is not, in the leaſt, repugnant 
to the Law of Nature, for a Father to reſign 
his Child to be Adopted by ſome other honeſt 
Perſon, when tis likely to prove to the Child's 
Advantage (5). But that he ſhould pawn, or 
fell his Child, Nature ſeems not to allow, in 

any Caſe ; except when he cannot otherwiſe 
feed and ſupport him. For then, he ought 
rather to fell him into ſome eaſy Servitude, 
whence there is Hope of being releas'd, than 
to let him periſh with Hunger. Alian (c) 
hath recorded a memorable Conſtitution of the 
Thebans to this Purpoſe : No Man, under Pain 
of Death, ſhall expoſe an Infant or caF# him out 
mio an uninhabited Place. But if the Father 
be reduced to extreme Poverty, the Law direct e 


him to carry the Child, immediately after the 
Birth, to the Magiſtrate, who upon receruing au 
eaſy Price ſhall delrver it, whether Male or Female, 
to another Perſon, taking Security of the Buyer 
that be ſhall honeſtly breed up the Infant, and 
for his Fains ſhall take its Service when grown 
to Man or Womans Eflate. The Defence of 
which Law 1s grounded on this Rule, that 
Nature 1s ſuppos'd to give us a Right to every 
thing, which appears abſolutely neceſſary to 
our fulfilling her Commands. In the fame 
manner the Emperour Cnſtantine (d) permits 
a Father, in the Caſe of extreme Want (2), to 
{ell his Son or Daughter, ſo ſoon as they come 
into the World, leaſt they ſhould otherwiſe 
ſtarve : yet ordering, at the ſame time, that 
whoever would repay their Price to the firſt 
Buyer, ſhould haye the Power of redeeming 
them into Freedom (e). And when, in an Edict 
of Theodorick, and a Law of the Viſo-Coths, 
we find a Prohibition againſt Se//ing Children 
for the ſake of Food (3); it 1s meant of Food 
for the Occalions of the Parents, not for the 
Neceflary Suſtenance of the Children. Yer 
Romulus granted Parents a very unreaſonable 
Privilege, when, as Dionyſius Halicarnaſſens (f 
informs us, He allow'd a Father to make Money, 


by ſelling bis Son I bree times; thus giuing bim 


more Authority over his Son, than over his Slave. 


For a Slave once ſold, and then obtaining Liberty, 
is ever after at his own Command and Diſpoſal. 
But a Son, tho _ and twice recovering 
his Freedom, return d under his Father's Dom:- 
nion, and was not exempted from it till he had 
paſi'd the third Sale. Numa, in ſome meaſure, 
ſoftned the Rigour of this Law, by excepting 
from Sale thole Sons who had contracted Mar- 
riage, provided thay had done it by their Fa- 
ther's Orders, or with his Conſent. The Decem- 
viri durſt not quite take it away, but left it to 
wear off by gradual Diſuſe, till it was at length 
expreſly revers'd in the Code. Let the old 

Cuſtom was ſtill kept up of ſelling a Son three 
times, tho' only in way of Fiction and For- 
mality, at the Ceremony of giving him his 
Freedom. Tho' this too was afterwards taken 
off by Juitinian (g). It appears from Pla- 
tarch (h), that amongſt the Athenians, at leaſt 
before Solus time, a Father was allow d to ſell 
his Son for the Payment of his own Debts (1). 
And we are lately told of the Muſcovites, that 
a Father makes this Advantage four Times, 
after which the Son 1s releas'd from his Autho. 
rity (Hj. The Chmeſe make a frequent Practice of 
ſelling thoſe Children, whom they think the, 


{ 1 See Mr. Barbeyrac's Second Note upon this Section. (a) Liban. Declam, 20. p. 523. Edit. Morell. No Low 


can recall the Ad of # Father, and cauſe him not to have begotten. 


v. 1535, 1536. | 


(b) Add. Gell. is. 5. cap. 19. Euripides, (len.) 


If that Friend want a Fortune, tis but fair 
He give his Son to this who wants an Heir. 


(c)Y H.1 2.c. 7. 


(e) Cap. 94, 95. in Edict. Theodoric. & leg. 
(g) L. 8. t. 48. 1. lt. C. de Adoption. 
Philiſtratus, in vit. Apoll. 


en to ſl their mn Sons ; and not to regard them, 


(d) F. c. I. 4. t. 2. Si quis propter nimiam paupert atem, &c 
Wiſlzoth . 8.4. . 33: 
h) In vit. Solon. 


Thyan. J. 8. C 3. p. 401. Ed. Morell. reports of the Phryg:ans, That 'twas an ordinary thing with 
if they happened to be led Captives inte Slavery, Add. Plstar. Lucul. 


(2) V. Cree. I. 2 c. 5. [:. 
(3) J. c. L t. 2. (f) L. 2. 
(i) Comp. Marth. XVIII 25. 2 Kings IV. 1. 


EI Sigi/m. Bars in Herberſtein. Add, Olear. [tin, Pecſic. 1. 3. c. 6. 
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ſhall not be able to maintain; but with this 
good Condition, that = of them ſhall have 
the Privilege of buying themſelves into Free- 
dom, at the ſame Rate at which they were firſt 
told. 

X. (i) In order to our underſtanding what 
Power the Father hath over the Son, during 
the ſecond Period, in our Diviſion of Age, we 
muſt remind our ſelves of what was before 
llightly hinted, that Fathers are inveſted with 
another kind of Sovereignty, as they are the 
Heads of their reſpective Families. Now this 
Authority is different, according as the Perſons 
live either within, or without the Limits of a 
Common-wealth. Separate Families, as they 
very much reſemble States and Kingdoms, ſo 
they are governd by their Heads, in a way 
bearing ſome Proportion to Regal Power. For 
we are not willing to give them abſolutely the 
name of Crates, as Mr. Hobbes hath done (2); 
becaute Families and publick States are inſti- 


tuted on diſlcrent Ends and Deſigns, and con- 


ſcquently many Parts of Civil Sovereignty are 
excluded from this private Dominion (3). And 
indeed Mr. Hobbes himſelf elſewhere confeſs- 
eth (4), that A Famrly is not properly a Common- 
wealth, unleſs it be of that Power, by its own 
Number or other Opportunities, as not 10 be ſub- 
aued without the Hazard of War. Yet Family- 
Rule in this ſeparate Condition, ſo nearly ap- 

roacheth to the Legiſlative Authority, as to 
Lava the Power of Life and Death in Criminal 
Caſes, as likewiſe the Management of Arms, 
and the Care of Leagues and Alliances. This 
Dominion of the Father over the Children, 
now grown up, is eſtabliſh'd by tacit Compact; 
the Father extending his Commands beyond 
the Affait of Education, and the Children free- 
ly putting themſelves into a State of farther 
Obedience. For the Laws of Equity and Grati- 
tude direct, that a Son ſhould yield his Strength 
and Service chie fly to Him, to whom he owes 
all that he now is or enjoys; till ſuch time as, 
with his Father's Content, he be releas d from 
the Subjection. 

XI. But after the erecting of Common- 
wealths, of theſe Rights which before be- 
long'd to Fathers of Families, ſome were con- 
tracted, others quite taken away. Yet ſo much 
Authority was almolt 1n all places allow'd, as 
appear'd ſufficient for Educating the Children: 
Except that even this was much retrench'd 
under Platos National Government; and in 
the Per/zan Conſtitution, it we admit Xenophon 


tor a true Hiſtorian (5). In many Nations the 
Privileges of Family-Rule were little impai r d. 
Thus at Rome the Fathers had the Power of 
Life and Death over their Children, which 
they exercis d in a kind of Judiciary manner, 
calling a Council of their Relations and 
Friends, and cauſing Sentence to be executed 
according to their Determination (a), 7: 
nian (b) calls this Right Proprium Civium Ro- 
manorum, Particular to the Roman Citizens, 
and not pretended to by other Men; for which 
poſition Hodinus (c) hath fallen heavily upon 
him; alledging that the Per /zans and ancient 
Gauls (d) made uſe of the ſame : and that, the 
Abrogation of it in the Roman State was the 
Cauſe of many Troubles and Miſchiets. Con- 
nanus (e) is of the ſame Judgment; and Dis- 
nyſius Halicarnaſſeus (f) is produced as an able 
Patron of the Cuſtom. Some, on the other 
hand, engage chiefly in the Detence of the 
Emperour's words, confidently affirming, that 
no other Nations allowed the Fathers ſo ex- 
tended a Power over their Children as the Ro- 
mans; amongit whom it had indeed no Mea. 
{ure or Reſtraint. And in this Senſe they in- 
terpret the Diſcourſe of Dionyſius, which was 
before alledged pn the other fide. Others ſay 
the Emperor's Meaning was this, that the 
Paternal Power in Rome was attended with 
certain Attributes and Properties, which it had 
not in other Parts of the World: as for In- 
ſtance, if a Roman ſuffer'd either the Minima 
capitis Diminutio, or the Deportatio, The loweſt 
Degree of forfeitmg Liberty, or the being tranſ- 
Ported, he loſt his Fatherly Rule; whereas it 
was never the Cuſtom to deprive a Man, by 
thoſe Puniſhments, of any Privilege he poſleſs'd 
by the Law of Nature and of Nations. 

they farther argue, that ſince all ut « Matri- 
mony is founded on Cl Conſtitutions ; this 
Power of the Father being the Conſequent of 
that Union, muſt derive its Force from the 
ſame Principle (g). But perhaps the caſieſt 
way of clearing that Paſſage in 7u#7inian, is to 
keep to the Terms of Civium Romanorum, and 
to expound them ſtrictly, in Oppoſition to all 
other Perſons who were not free Subfects, and 
who had not the ſame Authority over their 
Children, 

Thoſe Founders of Common-wealths, who 
left the Fathers in Poſſeſſion of their old Na- 
tural Rights in ſo wide an extent, ſeem to have 
proceeded on theſe Conſiderations: that the 
ReſpeR, paid by the Children, might be thus 
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(1) The Three following Paragraphs are otherwiſe plac'd in the Original, This is the Eleventh, the Next tha 
Twelfth, and che Third the Tenth, Our Author without any Reaſon, as appears from his Abridgment, De Ohe 


Hom, C Civ. ſpeaks of the Third Age of Children before he treats of the Second. 
6) Sce Mr. Bavb:3ra's Second Note upon this Section. 


(2) De Ci ve, C. 5. ſ. 12. 


(4) Lewiath. c. 20. (5) De EAucat. Cy ri, J. 1. 


(a) Vid. Fal. Max. J. 5. c. 8. 2, 3, 5. Senec. de Clement. I. 1. c. 15. Tis a Saying of Turnus in Livy, I. 1. c. 5 
That there can be no ſhorter way of deciding a Point, than between the Father and the Son; becauſe, if the latter oppoſe ur 4 je 


641) the form , he is to expect the Plagues of Divine Vengeance. 


(b) tit. L. 1. t. 9. ſ. 2. De Patria Pateſinrte 


(c) De Repub. I. 1. c. 4. (d) So Ceſar Comm. de B. G. 1.6. c. 19. And ſome Foorſteps of that ancient Cuſtom 
remain'4 till che Year of Cr/# 1391. amongſt the People of Bourdeaux, by whoſe Laws, Fathers am Husbands had 
ſupreme Power of Life and Death over their Children and over their Wives: And if a Husband happened to kill 
his Wife in any Violence of Anger or Grief, upon declaring his Repentance by a folemn Oath, he was diſcharg's 


withour Puniſhmenr. 


Judgment of Mertin, de Fuſtitis Rom. LL. c. 37. 


(e) Comment. Jur. Civil, I. 2. c. 13. 


(Ff) L. 2. p. 96, 97. Ed. Lipl, (g) This is ths 
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rais'd to the higheſt Degree of Awe and Vene- 
ration; that the Fathers were the moſt likely 
Perſons to know their Children's Faults, keep- 
ing them generally under their Eye; and, 
that at the ſame time, their Natural Affection 
would probably reſtrain them from abuling this 
Power to unjuſt Violence; the Exerciſe of it 
falling on an Ae which requires Clemency ra- 
ther than Cruelty. Thus Phrmens obſerves in 
Diodorus Siculus (a), No Father wilt ever fhew 
an Example of very ſevere Puniſhment on ht 
Son, unleſs his Natural T enderneſs be overcome 
by the Greatneſs of the Crime. And Sopater 
jpeaking of the ſame unlimited Authority, The 
Law, ſays he, zhns order'd, well knowing how 
upright a Judge a Father mut needs prove over 
his Children (b). 

On the other ſide, thoſe Legiſlators who 

took off this Rigour of Paternal Sovereignty, 

robably did not want their Due Motives. 
They might have obſerv'd ſome Fathers make- 
ing a very ill Uſe of their Power, when 
tranſported by the Extravagance of Paſſion 
beyond all Nature and Juſtice (c). Again, 
they thought this Privilege altogether needleſs, 
ſince the Magiſtrates were — for the 
Puniſhment of Capital Offenders. They might 
likewiſe eſteem it a great Hardſhip, that a Fa- 
ther ſhould be compell'd, in Contradiction to 
his own Wiſhes and Affection, to pronounce 
Sentence of Death on his Son, tho juſtly con- 
victed (d). 

By the Jewiſh Law (1), it was one part of 
the Father's Power to cancel and make void 
the Vows of his Son, or of his Daughter. The 
reaſon of which Conſtitution, was not only 
for fear the Children, in their imprudent Age, 
ſhould ruine their own Fortunes by raſh Dona- 
tions, moved by a falſe Appearance of incon- 
ſide rate Piety: but likewiſe leſt they ſhould 
imbezel their Father's Goods on the ſame 
Score, or hinder themſelves from doing him 
the Service they ought. So that the reſtrain- 
ing Authority, 1n this particular, did not ariſe 
purely from the politive Ordinance, but had a 
Foundation in Natural Reaſon; it being a 
known Principle, that no Perſon, under the 
Subjection of another, can, with any Force 
or Effect, diſpoſe of thoſe things with regard 
to which, he is under Government. As for that 
Law in Deut. XXI. 18, gc. (2) about ſtoning 
the rebellious Son, which in it ſelf appears ſo 
rigid, Care was taken to ſoften it, as far as 
pollible, in the Interpretation. Thus they held 
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that it did not extend at all to the other Sex; 
and that the Males, in two periods of their 
Age, ſtood excuſed from its Force; when 


they were not arrived to the Maturity of 


Reaſon, and when they had left their Father's 
Family, and ſet up for Directors of their own 
Affairs. And then, the Words of the Accu- 
ſation running; T his our Son is rebelliaus, be is 
« Glutton or a Drunkard, there was a great 
difference of Opinion how much the Young 
Man muſt have waſted in theſe Exceſles, before 
he could be proceeded againſt in this ſevere 
Method. They farther obſery'd it to be re- 
quiſite, that both the Parents, at the time of 
the Charge, ſhould be alive; otherwiſe, the Son 
might have had ſome Fortune left him, ſufhi- 
cient to make Compenſation for the Expence 
of his Vices (e). 

Amongſt the preſent Japone/e, the Father 
hath the moſt abſolute Power of Life and 
Death over his Children. 

From theſe and other Conſiderations it a 
pears, how we are to underſtand that Rule laid 
down by Grotins (3): In the ſecond Period, 
ſays he, when the Children's Judgment is ripe 
and perfect, thoſe Act ions only of theirs are ſub- 


Jett to the Command of the Parents, which im- 


mediately contribute to the well ordering of the 
Father's or Mother's Family : it being but equi- 
table that every Part ſhould conform in promoting 
the Benefic of the Whole. In other reſpects, the 


| Chilaren kh.» a Moral Liberty of doing whatever 


their own , 1dgmcnt recommends ; yet ſo that 


they are bound 1 take all poſſible Care te 


pleaſe then Parents ; tho' ſhould they take con- 
trary Meaſares. the Force of this Duty will not 
reach ſo far as to render their Actions invalid. 
Theſe words, then, are to be reſtrain'd to the 
Power of Fathers of Families, as now eſtabliſh'd 
in moſt Chritian States: where the chief Bu- 
ſineſs of it is taken up in Matters relating to 
Education. And 'tis indeed but juſt, that if 
the Children deſire to be ſupported at preſent 
by their Father's Wealth, and to {ucceed to it 
hereafter, they ſhould freely obey his Pleaſure, 
while enjoining nothing abfurd or indecent. 
If, without ſufficient Cauſe, they refuſe thus to 
comply, it cannot be expected but that the Pa- 
rents ſhould withdraw all farther Care and Ex- 
pence on their account, and declare them % 
mherited. Let here too, it hath been the Care 
of Civil Laws to provide that Parents ſhall not 
inhumanly diſcard their Children, upon every 
Fit of Humour and Paſſion, without ſolid Rea- 


ce, 


(a) L. 4. c. 45. p. 247. Ed. Rhod. (b) Add. lian. 7. H. I. 1. c. 47. (c) Liban. Declam. 33. p 762 Ed. Morel, 
Do not imagine that the Bond of Nat ure hath, of it ſelf, ſufficient Force and Streugt “: indeed for the moſt part it holds firms 
and god; but any more violent Diſorder of Mind is able to break it aſunder ; and a Father tranſported with Paſſion, lay: 
aſide that Name and Relation, and ats quite another Part. (d) Add. Mlians V. H. I. 1. c. 34. Val. Max. I. 5. c. 9. 1. 4. 
Add, Charron de la Sageſſe, I. 1. c. 43, 47. Libanius Declam. 35. To do any thing again# one's Children in the ſume a; 
5» 2ndergo it one's ſelf, The Sentence which the Men on this fide bring from L. 48. *. 9. /. 5. D. 44. L. Pompeiam 
de Parricid. The Power of @ Fat her conſiſts in Aﬀe#ion not in Rigour, contributes nothing to their Purpoſe. For Adrian 
had then baniſh'd a Father for killing his Son as they were Hunting, on account of Adultery with his Mother-in- 
Law. And the Father is there juſtly cenſur'd for taking off the Offender in 2 v:Ilainous and treacherous Manner, 
when he might have call'd a Council of Friends, and fentenc'd him to Capital Puniſhment by Verrue of his Do- 
meſtical Juriſdiction. Or it is enough to ſay, as to that Paſſage, that it is an Emblem of the good Trcbonianus's 


merciful Temper, who was the Author of it. 


(1) See Numb. XXX. 4, Cc. with Grotius and Le Clerc's Notes 
thereon. (2) Sce Mr, Le Clerc upon the place. (e) Grotins in Deut eren. XXI. (3) L.2te. 5. f. 2. 


ſon, 
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fon. Thus Plato (a) allows not a Father to 
caſt off his Son without the Conſent of the 
other Relations (b). And, in general, as it 
belongs to the Wildom of publick Governments 
to ſettle the Rights of private Perſons, in Sub- 
ordination to the common Benefit and Honour; 
ſo it hath been uſual, with moſt Legiſlators, 
to prevent all Abuſes of this Power, whether 
trending to the publick Damage, or to the un- 
juſt Oppreſſion of the Children. For Inſtance, 
a Father is oblig'd, as far as his Abilities will 
reach, to render his Children uſeful Members 
of Civil Society (e): And fince there is ſuch a 
Variety of Callings, ſo many different ways of 
Living, it is very reaſonable that the Children 
in chuſing their Profeſſion, ſhould be ſway d 
by their Father's Judgment and Authority, pro- 
vided he propoſe nothing contrary to Honeſty 
and Decorum ; eſpecially in cafe he ſupply 
them with Money for carrying on of ſuch 
Deſigns. Yet it would be, at the ſame time, a 
Breach of Wiſdom and of Juſtice, to compel 
Children to a Method of Life, to which their 
Genius is utterly averſe; anda horrid Villany, 
to drive them on ſuch a Profeſſion as is either 
baſe and ſinful, as the waiting on the Stews ; 
or intolerable to the common Temper of Man- 
kind; as Celibacy without the Gift of Conti- 
nence, and the Confinement of a Monaſtick 
Vow. | 
XII. In the third Period of Age, when the 
Children have left their Father's Family, and 
are releas'd from his Command, they are per- 
fectly at their own Diſpoſal, yet ſtill retaining 
the Debt of Reverence and Duty, which is of 
perpetual Obligation, ariſing from thoſe ante- 
cedent Merits of their Parents, which can 
never be cancell'd or repaid. Plato (d) is ad- 
mirable on this Argument. Jutice requires, 
ſays he, that ur endeavour to ſatisfy our greateſt 
aud oldeft Debt, our Debt to our Parents. Every 
ene ought to be fi d in this Perſwaſion, that 
whatever he poſſeſieth belongs to thoſe from whom 
he receiv'd his Birth and Education, and ought, 
fo far as is neceſiary, to be ſpent in their Ser- 
vice. To them therefore he is freely to afford his 
Goods of Fortune, of Body, and of ind, 
as if' he had only borrowed them from their 
Kindneſs, and was now to reſtore them in their 
Ae, when they had the greateft Occaſion for 
them; gratefully remembring the Cares and Pains 
they lowg ſince underwent on his account. Nor 
ug ht ue to expreſs our Reverence to our Parents 


in Actions only, but in all our Words and Conner. 
ſation. We are obliged to yield to their Paſſions 
and to the common Effects of them; euer rs 
ſidering what jufi Reaſon a Parent hath to reſent 
the leait Injury or Diſreſpef? from a Child (e). 
He proceeds with the tame Wiſdom, in advi- 
ſing what Honours and Services ſhould be paid 
to Parents after their Deceaſe; that we ought 
to grace their Reliques with a Decent Monu- 
ment, and to purſue all Methods and all Occa. 
lions of making their Memory Sacred. The 
a Perſon engag'd in the greateſt Affairs of the 
Court, upon the Loſs of a Parent leaves his 
Office, if not Military, and retires Home to 
ſpend three Years in Privacy and Mourning, 
The reaſon of their fixing this Period of Griet 
was, becauſe the firſt three Years of our Life, 
we give our Parents the greateſt Trouble ( . 
Amongſt the ſame people the Son ever makes 
uſe of a lower Seat than his Father, and pla. 
ceth himſelf at his ſide, not over againſt him. 
And indeed, that Children can never requite 
the Kindneſs of their Parents is a Truth in 
every Body's Mouth (g). Tho' Seneca (h) hath, 
tor Oppoſition's ſake, endeavour'd, in a long 
Diſpute, to prove that a Son may ſometimes 
even outdo à Father in Benefits: And Alexan- 
der, provoked once with ſome Complaints 
againſt his Mother, could not forbear ſaying, 
that Se made him pay very dear for his nine 
Months Lodgings (i). But how vaſt ſoever 
the Merits of our Parents be acknowledg d, 
this is certain, that it will not bear them 
out in impoſing an unlawful Command; and 
therefore it was a brave Reply of the ſame 
Prince to the ſame Mother, urging him to put 
an innocent Perſon to Death, and remind; 
him of the Pains ſhe had undergone for his 
Sake, My good Mother, ſays he, demand ſome 
other Reward for your Trouble; the Life of a 
Man ts too precious ſo admit of any Equivalent (k). 
Mr. Hobbes (1) is of Opinion, that this Debt 
of Filial Reverence ariſeth not only from the 
Law of Gratitude, but likewiſe from the Force 
of a Tacit CmpactF; it not being preſumed, 
that he who releaſeth another from his Rule 
and Dominion, intends ſo far to make him his 
Equal, as not to reckon it to him as a Favour : 


Chineſe are remarkable in this yu ol Duty; 


But a Perſon, thus diſmiſs'd from Subjection, 


is ever ſuppos'd to promiſe, that he will con- 
ſtantly pay his Bene factor all thoſe external 
Marks, at leaſt of Honour and Eſteem, which 


— 


(a) De J. L.. I. 11. p 973. 


(b) Aud. Quintil. Declem. 9. Senec. Contr, 1. 9. 


— 


— 


(c) And therefore it was one 


of Solon's Laws, that a Child ſhould not be bound to maintain a Father, who had bred him up to no Art or Pro- 


feſſion, Plutarch in Salon. 


(d) De LL. I. 4 p. 832, 833. 


Ed. Wech. le)] Vid. de LL. XI. p. 975. Arrian Epicłet. 


J. 2. c. 10. Remember you are 4 Son ; and that it belongs to Tour Duty to think your Father's Good, in all reſpetis, Dur own 
% yield Obedience to all his Cummanas ; never to defame him to others; nor to do or ſay any thing that may turn to his Pre- 
qudice or Inconvenicnce ; tv jicld and give place to him on all Occaſions, and to aſſiſt him with Tour utmoſt Power. Oppian: 


Halicut, L. 5. v. 89. 2 
Na rel ds vue αννỹν⁰ SiC yur edv. 


Sons are new Strength to a decaying Sire. 


(f) Neuhof. in Legat. More Signs of their Mourning may be found in Martinius's Hiſt. Sin. I. 1. in Imp. 8. 


(g Ariſtot. Ethic. ad Nicom. VIII. 16. No Perſon can fully return the Benefits of his Parents ; but ha who ſerves and 
reſpett; them to his utmo#t Ability, may be pronounced Honeft and Juft. Vid. Xenoph. 4pomn. I. 2. p. 431, 432. Ed. Steph. 
| (i) Arrian. &e rob. geſt Alex I (kJ) Anm. Marcellin 
J. 14. c. 10. Au. Goll. 1.2. c. 7. (1) De Ciue, e. 9. . g. | 


Stobæ. Serm. 77. (h] De Beneficiis, I. 3. c. 29, 30, Cc. 


Superior; 


„ * * Las — 
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Superiors are wont to receive from their In- 
feriors. 

Yet it was, no doubt, a Strain of Superſti- 
tion in the Jews, when they would not allow a 
Son to let his Father Blood, to open a Sore for 
him, or to draw a Thorn out of his Fleſh (a). 

Amongſt thoſe who live in a Commonwealth, 
it may happen, that upon account of ſome Office 
or Dignity born by the Son, the Father ſhall 
be oblig'd to do him Reverence, yet not ſo as 
to quit his Prerogative of private Reſpe& (t). 
Thus Fabius Maximus commended the Action 
of his Son the Conſul, who, as Fabius came 
riding towards him at a publick Meeting, or- 
dered him to alight and make his Approaches 
to him on Foot (6). 

Whether this perpetual Duty and Obligation 
of Children, remaining after their Father's 
Power 1s expired, ariſe from the Act of Gene- 
ration or from the faithful Care and Labour 
of Breeding them up, is a Controverſy that 
hath divided learned Men. Thoſe who con- 
tend for the former, are wont to tell us, that 
the Kindneſs of giving Life is not only, in its 
ſelf, the greateſt good that can be beſtow'd, 
but is likewiſe the Occaſion of all others; and 
that, by this Action of conferring a Being, the 
Parents do, in ſome meaſure, reſemble the 
Almighty Creator. Some, again, give their 
Judgment in favour of Education; as that 
which properly makes a Man deſerve his name, 
and which is not perform'd without a long and 
dificult Courſe of Application and Expence. 
They illuſtrate their Opinion by this Obſerva- 
tion 1n Nature, that amongſt Brute Creatures 
the Male is not diſcover'd to have the leaſt 
Regard for the Young which he begets, and 
the Dam's Tenderneſs ceaſeth with her Care, 
when they are able to provide for themſelves : 
whereas the Affection between human Parents 
and Children 1s perpetual : which mult needs 
be a Token that the great Dearneſs on the one 
fide, and the Obligation to Duty on the other, 
do not chiefly reſult from that A& of the 
Parents whicn they exerciſe in common with 
| Beaſts, but from their peculiar Diligence in 
forming and managing their Off-ipring, in or- 
der to a Life of Decency and Society. Ariſtotle 
is cited in Defence of the former Notion, A 
Father, ſays he (c), is the Canſe of the Son's 
Exiſtence, (which ſeems the greateſt of Benefits, 
and of his Nature and Inſtitution. And again (d), 
Men fland engaged in the highef# Degrees of 
Friendſhip and Piety towards the Gods, and to- 
wards their Parents. For, from theſe they re. 


DO PICS 


cetu d the noble? of all imaginable Goods, their 
Being and Education. Oa the latter of which 
Paſſages we may remark, that altho' the con- 
ferring of Life he firſt named, yet it is not ex- 

reſly compared with the other Benefit. Philo 

udæus (e is produc'd on the ſame fide ; it is 
a Saying of his, He can never return our Parent s 
equal Favours ; ſince we can't repay, in the ſame 
manner, their Kindneſs of fir t bringing us into 
the World. And thus too, the Father in the 
Declamation (f); %e fir fi produced You out of 
our own Life and Subſtance, and opened to Tour 
Proſpect᷑ this Vait Scene of Divine and Human 
things. We made Tou capable of ſeeing and of 
enjoying the Sea, the Earth, the unwearied 
Courſe of the Stars, the Heavens with all their 


ſacred and ſhining Glories. 


Yet we cannot but deliver it as our Perſwa- 
ſion, that the Benefit of Educating is a much 
{tronger Ground and Spring of Filial Obliga- 
tion, than the other of Begetting. Plato (g) 
ſeems to countenance this Opinion, Parents, 
lays he, ought erther not to have brought their 
Children into the World, or nat to refuſe any Pain: 
in training and inſtructing them. In another 
place (h), he introduceth Demodocus thus 
ſpeaking of his Son; The A (of planting 

I call it, or) of begetting my Son, was the 
eaſte$t i 45 
a Task of Difficulty and Trouble; ever filling me 
with Fears on his account. And Socrates, in 
the ſame Dialogue, declares it as his Judgment, 
7 know not any Buſineſs in which a prudent Man 
ought to ſhow more Caution and Diligence, than 
is forming his Son's Mind to Goodneſs and Ver- 
tue (1). So the Father pleads in uintilian (k), 
7 do not now, ſays he to his Son, ſer to Tour 
Score thoſe my Favours of lending Don Life, 
and Light, and Liberty ; but whatever Bravery 
Tou have ſhew'd, whatever gallant Action Non 


have perform d, this 7 charge upon Dou as my 


Merit; 'tis Strength with which you have 
conquer d. That Soul of Tours, ſo unſhaken, ſo 
undaunted under the greate Dangers, had its 
Riſe and Original from mine. It bath been my 
long Employment to render Du a Man of Abilities 
and Courage; in your early Tears Precepts, 
and ſince, by my Ex i 1). 2825 indeed 
eaſy to imagine or allow, that a Parent hath 
conferr'd any conſiderable Benefit on his Child, 
ſhould he caſt him away when he firſt comes 
into the World (2); or afterwards, entirely 
neglecting his Culture and Education, ſhould 
let him grow up like a Beaſt, to lead a Life 
uſeleſs to others, and ſhameful to himſelf (m). 


* 


(a) Conſtant. L Empereur in Babakama, c. 8. ſ. 3. Add. Selden. de J. N. & G. 1. 7. c. 2. 


. 


(1) Nam, quod ad i. 


publicum attinet, non ſequitur [ Pater] jus poteſtatis, V.D.L.36.t.1. Ad Senatus Conſultum Trebell. J. 4. princip. 
(b) Plutarch. Fab. & in Aputhegm. Valer. Max. I. 2. c. 2. f. 4 Add. Bœcler in Grot. I. 2. c. 5. £6, 
(c) Echic. VIIL 13. (d) Ibid. c. 14. (e) Alegor. I. 1. p. 58. in fin. & 1. 2. p. 62. D. Ed. Pariſ. (f) Quintil. V. 


(g) 1 Crito. p. 34. B. (h) Theag. init. 
k) Declam, 258. 


(i) Euripid. Hecub. Good Inſtitution is the Spring of Vertue. 
(1) Add. Declam. 278. & Phædr. Fab. I. 3. fab. 5. 


(2) Vid. Senec. de Benef. I. 3. c. 31. 


(m) $i res nulla minoris conſtet patri, quam filius; If his Son ſtands him in the leaſt Charge of any thing he poſſeſſet ,. 
By the Law of Solon in Pianabeb, Childien Dae 7 were not obliged to maintain their Parents. The Reaſon 
of which Exception was grounded on this Conſideration, that who forſakes the honeſt way of Marriage, plainly 
ſhews that he ſeeks a new Partner, not on the account of Iſſue, but of Pleaſure ; and therefore his Vice is his Re- 


ward; and he can by no means complain of any Ingratitude in ſuch Children, becauſe he hath Injured and diſ- 


graced them by making their very Nativity a Reproach. Aud. Vitruv. 1. 6. Prafar. 


Juvenal t 


maginable ; but the breeding bim up ua 


| 
| 
| 
| 
| 
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n '; (I) Reaſoning is very Juſt and 
rue, 
Gratum'eſt quod patrie civem, populoque deadiſti, 
Si facts, ut patriæ ſit idoneus, utilts agris, 
Utilis & bellorum & pacis rebus agendis. 
Plurimum enim intererit, quibus artibus & gui. 
Mor ibus inſtituas. — (bus hunc it 


—— 


The State and People will 12 Zeal commend, 
In giving chat a Man, and theſe a Friend , 

If tit to aid the publick Good: if Skill d 

In Rural Labours, or the Martial Field, 

Or grave Debates of Peace. Th . ner Stake, 
Now waits your Care, what early ſteps you take; 
What Scheme of Arts or Manners is deſign d, 
To fix his Pains, or cultivate his Mind. 


Ariſtotle himſelf, (who was cited to counte- 
nance the other {ide of the Queſtion) hath left 
this Saying on Record (a), that Parents, who 
rake Care to ſee their Children duly inform d and 
ru, ucted, deſerve much higher Flonours, than 
thoſe who barely lend them a Being : the latter 
make them capable of Living, the former of living 
honeſtly and happily. 

Nor doth that Conſequence, on which the 
other Opinion is built, ſeem to hold; Zzfe 75 
the greateſt Good; therefore the Aer of the Pa- 
rent mm gruing that, is the moſt fit and proper 7o 
raiſe an Obligation in the Child, For before I 
can Charge any Action of mine on Another, 
as a conſiderable piece of Merit, it is neceſſar 
that I know to ar Perſon I do the Kindneſs, 
and whether it will certainly reach him. A- 
gain, it will be convenient for me to reflect 
and conſider, whether I really intended the 
thing as a Favour; how much it ſtood me in; 
whether I undertook it more for the ſake of 
doing Good to the other Party than for my 
own Pleaſure or Uſe; whether I was engaged 
in the; Performance, upon Reaſon and Deli- 
beration, or was drawn to 1t by the Force 
of Paſſion, or Allurements of Senſe: Laſtly, 
whether the Action be capable of benefiting 
the other Perſon, without the Addition of 
fome farther Services. Whoever diligently 
weighs theſe ſeveral Points of Enquiry, wall 
be eaſily inclin'd to acknowledge, that the 
Kindneſs of Educating, 1s much more proper 
to found an Obligation, than the vulgar Office 
of Begetting. 

Yet we £ by no means approve of all that 
Seneca hath urged on this Head, in his Diſ- 
. courſe of Benefits (b). For he 1s not to be 
born with, when he calls the Life of a Man, 
whom G OD hath endued with an Immortal 
Soul, a Thing common to us with the wild. Beaſts, 


Creatures; and, the Happineſs of Flies and «+ 
Worms. But ſome ne oh el 
be admitted without Cenſure. Look, ſays he 
upou my Natruity, as it appears barely in it ſelf 
and You will find it to be a ſhort and uncertam 
Favour, a Subject lying equally open to Good and 
Evil. No doubt it was my fart Step to all the 
Benefits I enjoy, but it was not therefore the 
greateſt, becauſe 1he firſt; nor, becauſe the greateſt 
without it could never have been. And again 
Barely to live is the leaft Degree towards — 
well, 7 would thus talk with my Father - 
ſuppoſe, as Jon fir gave me my Life, ſo I had 
ſaved Tours in this / ſhould certainly exceed 
Tour Kinaneſs, for J conferr'd my Favour when 
Tou was ſenſible from whom you 1eceiv'd it, aud 
to whom: { aid it and, then, I did not conſult 
ny own Pleaſure, at leaft not my Pleaſure alme, 
in the Performance. Would Ton conceive how 
ſmall a Boon Tou beſlow'd on me in my Hirth? 
Fancy Tour ſelf to have immediately caſt me out 
10 F naked and helpleſs ; in this Caſe Tour 
At of Begetting me had been a manifeſt Injury. 
From all which 7 infer, that the Acquaintance 
of my Father and 1: Mother, had proved but a 
lender Kindneſs to me, had it not been follow'd 
with other good Offices which ratified and con- 
firm d it (c). 

XIII. Laſtly, As the Father ought not, 
without weighty Reaſons, to expel the Children 
his Houſe ; ſo they, on the other hand, (hall 
not, according to the regular Courſe, pals into 
another Family without his good Leave. Yet 
in caſe they have juſt Grounds for their De- 
parture, and yet cannot prevail on their Fa- 
ther's Perverſeneſs to give Conſent, I ſhould 
be of Opinion, that their Duty doth not hinder 
them from removing, ſo as to concert their 
own Affairs, contrary to his Humour; eſpe- 
cially when they freely reſign all future Depen- 
dence on him, for their Fortune and Inheri- 
tance. For as Civil Conſtitutions do wiſely 
countenance and ſtrengthen the Authority of 
Parents, ſo they are not wont to encourage im- 
pertinent Obſtinacy and Moroſeneſs. Nor doth 
it ſeem to be in the Power of thoſe who are 
Heads of Separate Families, to retain their 
Children, when they have reaſonable Oceaſion 
to remove : inaſmuch as, in regular Common- 
wealths, it is not uſual to deny a Free- Subject 
the Liberty of tranſplanting himſelf, when tied 
to Reſidence by no particular Obligation. 

XIV. To the ſame Head belongs that com- 
mon Queſtion, Whether Children may diſpoſe 
of themſelves in Marriage againſt the Conſent 
of their Parents (2)? For the Solution of which 
we ought carefully and diſtinctly to conlider 


with the ſmalleſt, and with ſome of the fouleft of what is incumbent on Children, by Vertue of 


(1) Sat. 14. v. 70, Cc. Vid. etiam Sat. 7. v. 184, Ce. 


(a) In Dicg. Laere. It is worth obſerving in Martinius, 


Hiſt. Sin. 1. 4. c. 2. what mighty Reſpe& and Veneration the Chineſe pay to their Maſters ; who, as Juvenal ſays, 
ought to be Parentis loco, to be honour'd and obey'd like ſecond Parents. The ſame Hiſtorian, J. 6. c. 1. reports, 
that the Son, in China, never riſeth to a higher Degree of Honour than what hath been formerly born by the Fa- 
ther; And if, for his ſignal Services to the State, he be advanced farther, the Dignity, with which he is to be 


inveſted, is firſt to be preferc'd, by a kind of Poſthumous Promotion, on his deceas'd Father: 
Duty and Reverence to Parents, the firſt and chiefeſt of Vertues. 
ſtiles Generation a Yulgar Benefit; the Office of a Father, Eaſy, flight, and of little value; 
(2) V. Gree. I. 2. c. 5. l. 10. 


rather than the future Perſon te be produced. 


That People eſteeming 
(c) A little after he 
regarding any :hing elſe 


their 


(b) L. 3. c. 30, Cc. 


wy 


Caap. II. 
their Natural Duty; and what on account of 
the Obedience which attends their State of 
Subjection: and again, what Rights belong to 
Father's ſtrictly, as ſuch ; what as they are the 
Heads of Families. Paternal Power, as ſuch, 
we have already obſerv'd to be uſt ſo great as 
is ſufficient to the Government of the Children, 
till able to be their own Managers. This there- 
fore doth not ſeem to extend it ſelf fo far as to 
the NIGER of a Matrimonial Contract: an 
Affair ſuppoſed to be carried on by Perſons of 
mature Age and Reaſon. Indeed the Duty of Fi- 
lial piety and Reverence requires, not only that 
the Children apply themſelves to their Parents 
for Advice in theſe Proceedings, bur likewiſe 
that they make a Conſcience of —_— ſo 
awful Directions (a). Let if = appen to 
break their Duty, in this Point, it doth not fol- 
low that the Act muſt be null and void. For an 
Obligation to hear and to reſpe& Another's 
Advice, doth not preſently diveſt a Man of the 
Power to govern his own Concerns. T be Liberty 
of a Son, as Ruintilian (b) obſerves, if it be at al 
allowable, is ſo in the Matrimonial Affair: For 
who can /ove by the Eyes,or by the Rules of another? 

But what ſhall we * of that other Power, 
which the Fathers hold as they are the Heads 
of Families? It's true, in my Common- 
wealths, the Laws have variouſly reſtrain'd 
the Liberty of Marriage. Thus, in ſome Places, 
no Perſon of the Royal Family can Contract, 
without the King's Approbation; ſuch Matches 
often proving of very conſiderable Conſequence 
to the Publick. In Japan the Prince chuſeth 
Wives for his Nobles (c}. In ſeveral Countries 
Marriage Contracted between a Subject and a 
Foreigner , between a Noble Perſon and a 
Commoner, are declared void. But as in all 
States and Governments, a Liberty of marry- 
ing and of removing is ever ſuppos d, except 
where there 1s either an expreſs Law to the 
contrary, or a Cuſtom equivalent to a Law; 
ſo in Separate Families, where moſt of the 
Reaſons fail, on which the Civil Conſtitutions, 


(a) Non quum eft pugnare, pater cui tradidit ipſe, 
Ipſe pater cum matre, quibus parere neceſſe eſt : 
Virginitas non tota tua eſt: ex parte parentum eſt, 
Tertia pars matri data, pars data tertia patri; 
Tertia ſola tua eft : noli pugnare duobus, 
Qui genero ſua jura ſimul cum dote dederunt, Catullus. 
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about this Affair, are built; the Father of the 
Family doth not ſeem to have a Right of pro- 
hibiting or of reverſing his Childrens Marriage, 
when not defective in any thing but his Con- 
ſent : provided ſtill, that * are willing imme- 
diately to leave his Houſe ; for it would be un- 
reaſonable to bring a Perſon to live under his 
Eye whom he profeſſeth to diſlike (d). Yer it a 
Father fee his Authority ſlighted by his Chil- 
dren, without very ſufficient Grounds for their 
Non-compliance(e), he may, as a Puniſhment 
of that Neglect, exclude them from all preſent 
Benefits and all future Expectations (f). 

What Rights thoſe Fathers of Families, who 
live not in a ſeparate Condition, but under 
ſome Common- wealth, do in this reſpe& enjoy, 
mult be diſcover'd by the Cuſtoms and Conſh- 
tutions of different Nations. Amongſt the 7a- 

poneſe, — are entirely directed by the 

Parents, or, if they are Dead, by the next Re- 
lations (g). And in Pers, under the ancient 
Government of the 7ucas, all Matrimony en- 
gaged in, without the Parents Approbation, 
was declared Null, and the Children Illegiti- 
mate (h). This, in general, is certain, that 
as the Laws of a particular Country may pro- 
nounce a Contract invalid, either becauſe de. 
fective in Form, or becauſe tranſacted between 
Perſons to whom ſuch particular Agreements 
are prohibited ; they may, in like manner, ſuſ- 
pend the Validity of Marriage without the Con- 
ſent of the Parents; fo that if deſtitute of this 
neceſſary Condition, it ſhall paſs in Civil Eſti. 
mation for Null and Inſignificant (i). For the 
Agreement of the Parties to cohabit like Man 
and Wife, can no more render Matrimony good, 
when contrary to Law, than the Bargain of a 
Minor and the Delivery Conſequent upon it, 
both undertaken without his Guardian's Influ. 
ence, can effectually and irrevocably paſs awa 
his Eſtate. Tho' Parents are to be Admoniſh d, 
that when the Government allows them ſo high 


2 Prerogative, they ſhould be very cautious, and 


very merciful in putting it in Execution (E). 


'T would be Rebellion to reſiſt thoſe Arms 

On which Your Parents have beſtow'd Your Charms. 
Your Virgin-Jewel is nor all Your own, 

A third each Parent claims, a third alone 

Remains to You ; forbear with Two re fight, 


Who, in their Portion, give the Son the Right. 


Thus Hermione moſt dutifully ſpeaks in Euripides (Andromach.) v. 987, 988. 


My Marriage 
His Judgment guid 


Father's Care, 
9 


And Xenophon Cyrop. L. 8. tells us, that Cyrus would j no means engage in Nuptial Affairs wichout the Conſent of 


his Parents. (b) Declam. 257. (c) Varen. Deſcript. : 
| nſal. 


\ 35. (e) Vid. L. 23. f. 1.1.12. . 1. D. De 5 
7 * 5. (g) Varen. Deſcript. Japon. c. 12. 


Rita Nupt iarum. & L. 48. f. 5. 1. 7. D. ad L. Jul. De Adulter. 


c. 12. Add. — Sicul. J. 3. . 21. (d) Genel. XXVI. 
(f) Vid. Leg. Wiſigoth. 1. 3. f. 2. c. 8. Leg. Burgundion, 


(h) Garcilaſſo De la Vega, I. 6.c. 36. (1) Vid. L. 23.8. 2. 1.2. D. De 


(kx) Add. Bacler. & Ziegler. ad Gror. 1.2. c.5. to. 


—@l__ 
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C HA p. III. 
Of Deſpotical Power, or the Authority of the Maſter over his Servant. 


S the Husband and Wife ( whence pro- 
ceeds the common Off-ſpring) make the 
principal Parts of a Family, ſo Servants come 


Qq9q 


in for inferior, ſecondary Members, to bear the 
Burthen of common Labour and Buſineſs. Now 
theſe being uſually treated in a way of m—_ 


- — - 
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Diſcipline, give Occaſion to the forming of a 
new Species of Government on their account ; 
different from that which 1s exercisd over 
Children, who demand a milder and more in- 
dulgent Sway. Yet we are perſwaded, that 
neither this Society, between Maſter and Ser- 
vant, can claim the Name of a Common-wealth 
or Cruil State, as Mr. Hobbes (t) is inclin'd to 
call it: not only becauſe it generally conſiſts 
of fewer Perſons than are neceſſary for mu- 
tual Preſervation, in a Condition of Natural 
Liberty ; but likewiſe becauſe a Maſter furniſh- 
eth himſelf with Servants, not ſo much for 
the Sake of Reciprocal Defence, as that by 
means of their Labour, he may, in a more 
ample and more convenient manner diſcharge 
his Domeſtick Affairs. 1 BY 

II. As to the Original of this kind of S. 
-1ety, we muſt, in the firſt Place, diſcard that 
old Opinion, which makes Nature her ſelf to 
have actually eſtabliſh'd the Relation of Maſter 
and Servant amongſt Men. It is true, we dl- 
cover a ſtrange Variety of Parts and Capacities. 
To give one Inſtance for all; we obſerve ſome 
perſons of ſo quick and piercing Sagacity, as 
to be able always to apprehend their own In- 
terelt and Benefit, and, at the ſame time, of 
ſuch Vigilancy as to proſecute their Affairs, by 
their own free Motion, without the Admoni- 
tion or Compulſion of others. Some, again, are 
of ſo heavy Diſpoſitions, as not to ſee their own 
Advantage, any farther than they are guided ; 
being much fitter for the Labours of the Body, 
than the Employments of the Brain ; and far- 
ther, ſo given over to Supineneſs and Sloth, as 
unleſs they are forced and dragg d to Appli- 
cation, they can manage no Concern with 
tolerable Care; nor ſo much as Save or Spend, 
by the Direction of their own Judgment. The 
latter Kind, are thoſe whom Avriſtotle calls 
Slaves by Nature; not that Nature by her own 
immediate Act, ſets them in ſuch a Condition 
of Bondage, without any Human Deed or Co- 
venant intervening ; but becauſe by forming 
them with ſo much Diſadvantage 1n their 
Frame, ſhe hath rendred it more convenient 
for them to live under abſolute Subjection and 
Controul, than to undertake the Government 
of their own Proceedings (2). It was a Saying of 
Aeſilaus, that The Aſiaticks were he e. of 
Free-men, and the beſt of Slaves : which Paſſienus 
turn'd upon the Emperour Domitian, when he 
obſerv'd, that T here was never a better Servant, 
and never a worſe Maſter (a). 

III. Horns, in his firſt Book De Cruztate (3), 
jars upon the old String, 1n contradicting the 
general Opinion of the Lawyers (4) who de- 
rive the Origine of Servitude from the Law of 
Nations. He lays, * The Manner only of this 
Inſtitution is to be referr'd to the Practice of 
« Mankind; a Cuſtom having prevail'd amongſt 
« moſt People, to impoſe ſuch a Condition upon 
their Captives in War. But we ſhould always 


© diſtinguiſh the Cauſe of the Society, from the 
© Cauſe of the Soverezgnty ; the latter not bein 
© deducible from Cuſtom, nor from the Law 4 
Nations, but being eltabliſh'd by GO D him. 
© {cIf. For ſince all Victory is from G OD, and 
© by his Providence the Conquerour gets into 
© his Hands the Perſon of the Enemy, it follows 
© that the Lite of the Captive might imme. 
* diately be taken away: But ſince Humanity 
would ſcarce have ſuffer'd, that the Victor 
ſhould always exerciſe this Rigour on an un. 
© arm'd and ſuppliant Perſon, it was thought 
convenient to forbear Execution, and to retain 
* his Power over the Priſoner, who might thus 
be of good Uſe in the Affairs of Lite. But 
indeed, as the Oecaſion of Men's engaging in 
War, was ever partly their own Defence, and 
partly the Vindication of their Rights ; ſo 
upon their obtaining the Victory, when they 
thought good to ſpare the Lives of the Con- 
uer d, it was at their Pleaſure, either to put 
them in a State of Slavery, or only to keep 
them 1n Hold till ſuch time, as by Ranſom or 
Compact they ſhall be deliverd. All which 
Privileges and Proceedings, together with the 
Authority over Perſons thus brought into Sub- 
jection, were not immediately appointed by 
G O D himſelt, but were approv'd by Him upon 
Human Inſtitution. Nor is that Aſſertion true, 
The Victor {till retains that Power of Life 
* and Death over the Captive, which he once 
, ef and conſequently, his Right is the 
* lame, before he receives him into Fealty and 
Service, and after he governs him as a Part 
*of his Family, For theſe are quite different 
things. The conquering Party, may by the 
Right of War, diſpoſe how he pleaſeth of his 
Prifoner, either kill him or fave him; but this 
was never before term'd the Power of Life and 
Death ; which denotes a lawful Authority of 
inflicting Capital Puniſhment, in caſe of an an- 
tecedent Crime. Laſtly; what the ſame Au- 
thor lays down. That all Sovereignty, of 
what kind ſoever, imports a Power over the 
Life of the Subject, and therefore we mult 
© not ſeek for Diſtinftions in the Power it (elf, 
* but 1n the Exerciſe of the Power; and by 
* Conſequence, the Authority of the Husbard 
* over the Wife, of the Father over the Chil- 
* dren, of the Prince over the People, is one 
* and the ſame with that of the Maſter over 
* the Servant; except that the ways of Treat- 
ment are more kind, and gentle in the former 
© Inſtances, than in the laſt : is an Argument, 
that we can by no means prevail with our 
ſelves to allow. 

IV. In our Judgment, the Origine of Ser- 
vitude ought thus to be traced out. In the 
early Ages of the World, when Men began to 
quit their primitive Plainneſs and Simplicity, 
to cultivate the Method of Living, and to en- 
large their Fortunes and Poſſeſſions, it is ver; 
likely the Wiſer and Richer Sort, invited thote 


— 


— 
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XY De Clive, „ 


(2) . ſupra L. 3. c. 2. . (a) Tacit. 4m. VI. c. 20. 
(4) V Inſtic. L. 1. . 3. De Jure Perſonarum. ſ. 2, 3, 4. > | 
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of leſs Parts, and leſs Wealth, to aſſiſt them in 
theit Bulineſs, for Hire. Afterwards, when 
both Parties found their Benefit in this way of 
proceeding, the meaner Tribe were, by De- 
grees, perſwaded to 2 themſelves perpetual 
Members to the Families of the Greater ; under 
theſe Conditions, that the latter ſhould engage 
to ſupply Food and all conveniences of Living, 
and the former ſhould bind themſelves to un- 
dertake all proper Labours and Employ ments, 
as their Patrons ſhould direct. So that the 
firſt Riſe of Servitude, is owing to the volun- 
tary Conſent of the poorer and more helpleſs 
Perſons, and is founded upon that common 
Form of Contract, Do, ut facias ; 7 promiſe to 

ive Tou conſtant Suftenance, upon Condition Tom 
aſſiſt me with Tour conſtant Work. What Power 
Nature allows a Maſter over Servants, of this 
kind, may be eaſily diſcover d from the Ends of 
forming ſuch a Society (1). He may en join them 
what Task he pleaſeth, in Proportion to their 
Strength and Skill (2). He may likewiſe correct 
(3) their Sluggiſhneſs, by ſuch Methods of Se- 
verity as are molt likely to prevail on their 
particular Diſpoſitions; tho he cannot, on this 
Scote, proceed to Capital Puniſhments: ſo that 
the higheſt Degree of Penalty he can inflict on 
their Idleneſs, is, to expel the lazy Drones from 
his Family, and leave them to * own Beg- 
garly Condition. Nor doth it appear, that he 
can tranſmit them to another r, without 
their Conſent: they being really in the Capa- 
city of Perpetual eMercenaries, or Fiirelings, 
_—_ for the Advantage of Him that em- 
ploys them, whilſt continuing in that State, 

ut not at his Diſpoſal when obliged to leave 


it. Laſtly, If Perſons, in this limited Order of 


Servitude, commit any grievous Offence a- 


gainſt the Members of another Family, their 


Maſter cannot, even on this account, proceed 
to take away their Life. Yet leaſt he ſhould en- 
gage himſelf in Quarrels, by defending their 
Injuries and Crimes, he is allow'd, or rather 
he is oblig d to expel them his Houſe ; which 
is a kind of delivering them up to Puniſhment. 
But if they prove guilty of any heinous 
Practice * the Maſter himſelf, and his 
Family, he may then juſtly kill them: yet not 
by Vertue of his Sovereignty, but as Enemies, 
by the Right of War (a). 

And according to theſe Meaſures, the Con- 
dition of Servants, and the Power of Maſters 
are, for the moſt part, deſcribed in the Old 
Teſtament (b). 


V. The Convenience of diſcharging inferior 


Offices and Labours, by the Hands of Others (cj, 
being thus found out: in ſucceeding times, 
when Wars grew frequent in the World, ic 
paſs'd by Degrees, into a Cuſtom, to indulge 
Captives with Life and Corporal Liberty, upon 
Condition that they ſhould yield perpetual 
Service to the Conquerour (d). Thus Dio- 
dorus Siculus (e) reports of the ancient Eeyp- 
tian King Seſsfiris, that he perform'd all his 
publick Works by the Help of Captives; fixing 
this Inſcription on the Temples which he 
built, None of the Nattves have here employ'd 
their Labour. Now theſe Slaves of War were, 
of Courſe, treated with ſeverer Diſcipline , 
being ſuppoſed ſtill to retain ſome Sparks of 
Hoſtile Hatred. Beſides, an Act of Cruelty 
was judg'd ſomewhat excuſable, when practis d 
upon thoſe who had formerly made an open 
Attempt on the Life and Fortune of their 
preſent Maſter; and the Licenſe in this Point 
improv d fo far, that it was eſteem d a harmleſs 
Matter to kill them, either in Violence of 
Paſſion, or upon committing any Offence (f). 
This Privilege being once introduced, was ex- 
tended, tho upon leſs Pretence, to the Children 
of the Vaſſals; and to their Slaves, if they 
happen'd themſelves to be /nferior Maiters. 
Yer, in ſome Common. wealths, it was quite 
taken off by publick Decrees, and in others 
very much abridg'd and reſtrain'd. The pri- 
mitive Inſtitut ion therefore, of Servitude, was 
not founded on War, but on voluntary Con- 
ſent; tho the Chance of War ſupplied Occa- 
ſion, not only to the increaſing the Number of 
Slaves, but to the rendring their Condition 
more hard and grievous (g). 

VL. Let us ſee how Mr. Hobbes (h) derives 
the Sovereignty of Maſters, and the Subjection 
of Servants, from his State of Far. And, firſt, 
we mult diſcard that fundamental Error of his, 
that from the Condition of Nature, which he 
calls a War of every Man upon every Man, 
there can reſult to = Perſon a Right of inva- 
ding Another, and of reducing him into Servi- 
tude upon gaining the Victory. Yet thus much 
1s Senſe 1 
Enemy may _ be kill d; ſo the Conquerour 
may, if he pleaſeth, give him his Life, upon 
his Promiſe of perpetual Service. In which 
Contract and Compoſition, the Good which 
the Vanquiſh'd receives, is the Security of his 
Life, which, by the Right of War, might have 
been taken away; and the Good which he en- 
gages to bring to the Victor, is his Service and 
Obedience, and thoſe, as far as poſſible, Ab- 


( 1 ) Vid. Grot. L 7 30. and Mr. Barbeyrac's Firſt Note upon this Section. (2). Vid. Grot. L. 3. C. 14. C. 5. 


See Mr. Barbeyrac's ad Note upon this Section. 


(3) Ha. Gror. 4. 1. ſ. 4. 


(a) Yer after another Manner than 


the Old Germans, who kill'd their Slaves, as Tacitus ſays, Not out of Diſcipline and Severity, but pure Heat of Paſſion. 
(b) Exod, XXI. 21. &c. Levit. XXV. 39, &c. Deuteron. XV. 17, 43, 53, &c. Sirac. XXIII. 25, &c. (c) Hence 


Ariſtotle (Polit. 3.) calls a Servant, *Ogzaper e ipydray. 


(d) As to the Original of this Cuſtom, tis an Aſſer- 


tion of Pliny's, that The Lacedemonians invented Ser vitude; (I. 7. c. 56.) which cannot be admitred, except in one of 
theſe two Senſes, either that they were the firſt in Greece who introduced this Practice, or that they made Slaves 
of their Country- men the Grecians, as well as of the Barbarians, when taken in War. The former Senſe is fa- 
vour'd by that Place of Herodotus (Erato, towards the End) where ſpeaking of the Iſland Lerner, its being ſeiz d by 
the Puaſgians, he adds, Neither they nor any ether of the Grecians had then Slaves. 

(e) L. I. c. 56. p. 52. Ed. Rhodom. Add. Busbeg. Epift. 3. p. 120. Chriſtoph. Richer De Moribss Orient. p. 101. 


(f) ad. Grot. I. 3. c. 7. . 3. 


( g ) 444. Bœeler. ad Grot. l. 2. c. 5. . 27. 
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h) De Cive, c. 8. /. 1. 
8 2285 # ſalute. 


at as, by the Right of War, an 
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late. For he that obligeth himſelf to per- 
form the Commands of Another, before he 
knows the Particulars, is bound, without any 
Limitation or Exception , to do all that the 
other Party ſhall enjoin. Tho' the Law of 
Humanity affords ſome Relief and Temper to 
this rigorous Juſtice (a). 

Farther, Mr. Hobbes (1) rightly obſerves, that 
not every Captive, in War, is thus ſuppoſed 
to covenant with the Conquerour. For ſome 
do not obtain an abſolute Grant ot Life, but a 
temporary Reprieve to cealc at the Conquer- 
our's Pleaſure: which was the Caſe of thoſe 
whom the Romans preſerv'd to adorn their 
Triumphs, and to entertain their Amphi- The- 
atres. Nor is ſomuch Truſt and Credit given 
to every Captive, as that his Maſter ſhould 
venture to leave him ſuch a Degree of Natural 
Liberty as might enable him, were he fo in- 
clined, either to run away, or to refuſe working, 
or to attempt any Miſchiet or Damage againſt 
the Family, Such a One therefore periorms 
Service, not upon account of mutual Faith and 
Contract, or by Virtue of a «Moral Tye, but 
upon meer Force, like Brute Creatures; being 
kept in Fetters or under cloſe Confinement. 
The Obligation therefore of a Slave of War, 
towards his Maſter, doth not ſpring from the 
bare ſaving his Life, or deferring his Death; 
but is built on his Exemption from Chains and 
Impriſonment. By this Act, che Maſter ex- 
2 ſo much Confidence in him, as to leave 

im poſſeſs d of Corporal Liberty; by which 
means, if no Hora! Bonds and Engagements had 
paſs d between them, the State of War would 
ſtill continue; and the Slave might not only 
make his Eſcape, but might fairly flay his 
Preſerver (2). From all which, it is clear, that 
there's a great Difference between thole Slaves 
who are ſecured in Priſons, Work-houſes, and 
the like, and thoſe who are tied by Covenant 
to their Maſter : the former ſerving not out of 
Duty, but to avoid Puniſhment; and canſe- 

uently, not acting againſt the Law of Nature, 
ſhould they either run off, or aſſault their 
Maſter's Life. For to hold a Perſon in Chains, 
or Durance, 1s a Sign, that we do not think him 
ſufficiently enſured t as by any Obligation, or 
Moral Reltraint. | 

Yet that Aſſertion of Mr. Hobbes cannot 
paſs for Truth, that The Maſter hath altogetber 
the ſame Right over the Slave, whom he thus 
keeps in Bonds, and him whom he holds only by 
Articles; in as much as his Right over both 1s 
ſupreme. For that kind of Hoſtile Privilege 
which the Vidtot reſerves to himſelf over his 
Priſoner, is a different thing from his proper 
Sovereignty : ſince, by means of the former, the 
Captive may, at any time, be deprived of his 
Lite, under Pretence of the State of War, from 
which he ſeems to be not yet perfectly exempt- 


own in the ſame Senſe as their Cattle (b). 


Ann. 


ed. Whereas the higheſt Degree of Sovereign 
Rule or Dominion, doth not directly include a 
Right over the Life of the Subject, except on 
a criminal N x 
VII. But altho' Dominion, which is pro 

the Right of governing Another's — 
when eſtabliſh'd with the free Conſent of the 
Subject, cannor, regularly, be transferr'd with. 
out his good liking; Men having uſually pe. 
culiar reaſons why they chuſe to ſubmit to this 
Perſon rather than to any belides; yet in thoſe 
kinds of Dominion which are grounded upon 
Force, it hath been ever judg'd allowable for 
the Sovereign to alienate them by his own 
fole Will and Act. Yet fo long as the Subjects 
enjoy any Remains of Liberty, we cannot in 
ſtrictneſs fay, that the Men themſelves are 
thus alienated or made over, but only the Right 
of governing them, as being join'd with ſome 
Uſe or Advantage. Every Sovereign may in. 
deed, as Mr. Hobbes (3) remarks, ſay of his Sub- 
ject hic, mens eft, this Man is my Property ; yet 
tis in a quite different Senſe that we call a 
Thing our own. For, by che former Expreſlion, 
I mean no more, than that I and none elſe have 
the Right of governing ſuch a Perſon; yet fo 
as to be my ſelf under ſome kind of Obligation 
to him, and not impower'd to exerciſe that 
Right upon him, 1n an unlimited abſolute man- 
ner. But, on the other ſide, the Property I 
claim over a Thing, implies a Right of uſing, 
ſpoiling, and conſuming it, to procure my Ad- 
vantage, or to ſatisfy my Pleaſure; fo that 
what way ſoever I diſpoſe of it, to ſay it was 
my own, {hall be a ſufficient Excuſe. It mult be 
confeſs'd, that altho' the Law of Humanity 
doth by no means allow us to extinguiſh all 
Marks of primitive Equality ia a Slave, who, 
whatever he may have formerly delign'd, is 
now in a Condition of Peace and Kindneſs 
with us, ſo as to uſe him in the ſame manner 
as a Beaſt or Inanimate Creature, towards 
which we cannot ſtand under any Engagement; 
yet the barbarous Cruelty of many Nations 
hath proceeded ſo far, as to reckon their S/aves 
in the Number of their Goods and Poſſeſſions, 
and to treat them not ina way of Sovereignty, 
but of arbitrary Violence; calling them Heir 
A- 
mongſt theſe People, if a Maſter perform'd the 
leaſt Good towards his Vaſſal, he did it purely 
for his own fake, leſt he ſhould ſuffer by loſing 
him- and the poor Wretch was Pitied only 
upon account of his Price (c). But all this 1s 
not enough to prove what Mr. Hobbes affirms, 
that Fbatſoever the Slave poſſeſs'd before bis en- 
irmg on that Condition, doth then fall to his 
Maſter : which can be admitted only in this 
2 Senſe, that as much as the Slave was , 
efore his Captivity, able to get by his Wark, ſo 
much his Mafter may now claim, and oblige bim 


( a) Vid. Grot. J. 3. c. 14. 


Uli Supr. ſ. 2, 3, 
( 3) Ubi ſupra, ſ 4. een 


(b) Thus in Qzintilian ( Declam. 6.) the po 


(2) See Lock's Treatiſe of Civil Government, c. 3. /- 2. 
or Man, that by the Chance of War had 


been made a C:ptive and Slave, had reaſon to ſay, Meipſum perdidi, I have loft my ſelf. And, in the Rowan Law, 
Runagate Slaves are ſaid furtum ſui facere, 10 ſteal away themſelves. L. 47. t. 2. 1. 60. D. De Furtis, & L. 6 t. 1.1 1. 


„De Sery Fugitiv. 
| 


(c) Add. Dio. Chryſoſt Orar. 15 De Servitute, p. 241. Ed. Mored. 
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to make good, When a Man voluntarily en- 

ageth in Servitude, he may, indeed, deliver 
up his little Poſſeſſions, as well as himſelf into 
his Maſter's Power. But there is no conſtant 
Neceſſity of thus proceeding. And as for 
thoſe Perſons, who in ancient times, fold them- 
ſelves into Slavery, it is probable , that they 
retain'd not only the Price given, bur likewiſe 
their former Goods, at leaſt, in the manner of 
their Peculzum; ſo as to have themſelves the 
Propriety and «Management of them, tho” their 
Mafters had the chief Advantage ; or elle, that 
they ſurrendred them up to their Children, or 
Aged parents, whom before they were obliged 
to maintain, Tho' indeed, the yeuiſb Doctors 
held it unlawful for a Man to ſell himſelf, ex- 
cept under Danger of Starving (a). Amongſt 
the Romans, 1t was a known Trick with Sharp- 
ers, to ſuffer themſelves to be Sold, for the 
ſake of going Sharers in the Price: and for 
their Puniſhment they were condemn'd to real 
Servitude. The Sham was this; Caius, __ 
pretended Seius to be his Slave, and accordingly 
offer'd him to Sale, tho' indeed a Freeman: 
Seius, being, upon Bargain, to receive a good 
part of the Gain, conſented to the Proceeding. 
But the Man being once paſs'd off to the 
Cuſtomer, and the Price deliver'd; a third Per- 
ſon was ſuborn'd to claim Seius in the Court as 
a Freeman, by preferring an Action againſt the 
Purchaſer ; who, (Caius being, in the mean 
time, ſlipt out of the way,] was thus doubly 
gull'd of his Money, and of his Man (b). 

If a Man be compell'd to Servitude, by the 
Right and Courſe of War, the Goods which 
are taken with him ſhall be the Victor's. But 
thoſe which are not taken with him ſhall be as 
it he were naturally Dead: at leaſt till ſuch 
time as he recovers his Liberty. Thus much 
15 molt certain, that what the Slave gets, during 
his Servitude, he gets for his Maſter. For to 
whom any Perſon fully belongs, to him ſhall 
belong whatever that Perſon can procure or 
produce. And in this Senſe Mr. Hobbes ſays 
truly enough, that The Slave hath nothing which 
he can retain as his own, in Prejuaice to bis 
Maſter's Title. Yet what his Maſter peculiarly 
aligns or allows him for Management or Uſe, 
he may keep and defend, againſt his Fellow. 
Servants; as Victuals, Cloaths, Lodgings, 
Fails, and the like (t). | 

VIII. When the ſame Author (2) adds, that 
A Slave cannot be injur'd, the Words are not fit 


to be recetv'd without much favourable allow- 
ance, large Abatements and Limitations. The 
Argument which he makes uſe of, The Slave 
having ſubjected his Will to the Will of his 
Maſter, whatever the latter does, is done with 
the Wilt of the former, and therefore can be no 
Injury to bim, only proves thus much, that 
the Slave ought not to complain, whatever 
Work is enjoin'd him by his Maſter, provided 
it lie within the Compaſs of his Strength, tho? 
never fo contrary to his Inclination: No more 
than a Subject can pretend he is unjuſtly dealt 
with, when an abſolute Prince doth not ma- 
nage things to his good liking. That this Sub- 
jeetion of Will amounts to nothing more, we 
will elſewhere fully evince. In other Matters, 
Who will deny but that it is an Injury to a 
Slave, to ſet him a Labour above his Ability, 
to beat him for not performing ſuch an im- 
poſſible Task, or to deny him neceſſary Food (c)? 
The eus were fo Inhuman, as to think them- 
ſelves not obliged to furniſh a Gentile Slave 
with Cloaths, or Victuals, tho', at the ſame 
time, they exacted from him the hardeſt Ser- 
vices, with all 1maginable Cruelty (d). The 
reaſon of this barbarous Rigour might probably 
be, becauſe they had themſelves ſuffer'd the 


like Treatment in Zpypt (e. And as for that 


Command in Leviticus XXV. 43. prohibiting 
Severity, they confined it to Perſons of theit 
own Nation. The Romans in their Cuſtoms 
and Laws, as to the Point of Food, expreſs d 
more Kindneſs (f). It was a noted Saying of 
Cato's, that 7o quarrel with Servants about 
their Bellies, looks ſcandalonſly mean (g). Let, 
in other reſpects, the Roman Malters were re- 
markably Unmerciful, As in jelling their 
Slaves, when grown Aged and unfit to Work; 
a Practice which Plutarch (h) juſtly cenſures, 
upon this Argument, that 77 it Nataral for 
Men to expreſs ſome kind of Clemency and Be- 
neficence, even to Brute Creatures, which have 
undergone Labours for our Advantage (i). 
On the whole, Ariftotles reaſoning will ever 
hold good: Me owe, ſays he, ſome Friendſbip 
even to a Slave ; not as he ſtands in that Relation, 
but on the account of his 2 a Man. Since 
there is a common Right, which each Perſon may 
claim in regard to every other Perſon, with whom 
he is ITY of partaking in Laus, or Cove- 


nants 4 
As the other Rights of Fathers of Families, 
hath been moderated and reſtrain'd by Na- 


= a) Vid, Selden. De J. N. & G. Sec. Hebr. I. 6. c. 7. 
AZ, IV. Sc. 4. & 9. (1) . Plin. L. 5. Epiſt. 16. 


(2) Uli Sapr. ſ. 7. 


(b) We have an Inſtance of this Trick in Plaut us. Perl. 
(c) Theano (Epiſt. 3. in Opuſc. Myt hol. 


Cc. p. 746.) makes it neceſſary to the juſt Uſe of Servants, that They be neither broken by Labour, nor by Wans. 


(d) id. Selden. de J. N. & G. Sec. Hebr. I. VI. c. 8. (e) Exod. V. 13, 14. 
his qui ſui vel alien. Jur. ſunt. & L. 7. f. 6. I. 1. 3. C. De Latin. Lib. Toll. (g) Plc. in Car. M. (h) ibid. (i) Plaut. 


(f) Ha. L. 1. t. 6. I. 1. ſ. 2. D. De 


(Menzchm.) I you are deſirons of keeping a Slave ſecurely, Du muſt tie him to Tou with large Commons. You may eaſily pin 
down a Fillow's Noſe to à full Table. Juvenal (Sat. 14. v. 125) cenſures the Miſer, that, 


Servarum ventres modio caſtigat iniquo, 


With ſcanty Meaſure ſhrinks his Servants Guts 


It was a commendable Decree of Claudius, which Sueton mentions (c. 25. ) When certain Perſons had expoſed their 
ſickly and crazy Slaves, in the Iſland of Eſculapius, being weary of providing for their Cure ; he ordered all thoſe who had 
been thus expoſed, to be declared free, and not to return to their old Maſters, if they happened to recover: at the ſame time 
Enading, that ſuch Perſons ag choſe rather to kill their Slaves, than thus to diſpoſe of them, ſhould be held guilty of Murther. 


We meet with the ſame Account in Dion. Caſſius, I. 60. 


(K) Ethic. a4 Nicom. VIII. 13. Ad. Occonom. I. I. . 5. 


Senec. H Ira, J. 3.c. 4. De Clement. I. 1. c. 18. C Epiſt. 47. Arrian. Epictet. l. 1. c. 13 
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tional Conſtitutions , fo it hath happened to 
this Authority over their Slaves, which, in 
different Countries, we find more or leſs re- 
itrain'd. But where it remains abſolute and 
unlimited, we mult ſuppoſe it not to have been 
thus appointed by C:v// Ordinances, but to 
have been paſs'd by, and left as it formerly 
ſtood, before the Erection of Common-wealths. 
Yet it is oblervable, that the Laws of ſome 
States do <ncourage the Cruelty of Maſters, and 
impole greater Hardſhips, on the Slaves, than 
the Law of Nature permits, under the molt 
ablolute Command. We have a famous In- 
ſtance of this, in the Roman Cuſtom, of drag- 
ing the whole Family to Puniſhment, when 
the Maſter happened to be killed: Which 
Caſjins in Tacitus (a) endeavours to Defend, by 
Arguments drawn from Uſe and Convenience. 
The Emperour Aurian, in ſome Meaſure, leſſen'd 
this Scverity, by Decreeing, that upon ſuch a 
Misfortune, not all the Slaves ſhould be ar- 
raign'd for Murther, but thoſe only who were 
ſo near in the Houſe, as to be able to hear and 
apprehend the Miſchief (b). 

IX. About the Ml ſpring of Slaves, there are 
two Points of Enquiry, Whether it neceſſarily 
follows the Mother? And whether it aſſumes 
the ſame Condition of Servitude? As to the 
former Queſtion , it is a Rule in the Roman 
Laws, which holds of Slaves as well as of 
Beaſts, that Partus ſequitur ventrem (1), The 
Birth goes along with the Bearer. This Gro- 
tius (c) judgeth not to be altogether con- 
ſonant to the Law of Nature, in caſe the Fa- 
ther can, by ſufficient Tokens be diſcovered. 
For, ſays he, ſince we may obſerve, even in 
© ſome Brute Creatures, that the Sire, as well as 
the Dam, expreſſeth a Care for the Young ; 
ve may hence infer, that both have an equal 
© Intereſt in their common Ifſue : and there- 
fore if the Municipal Laws are filent in 
« this Point, the Father's Claim is as good as 
the Mother's (d). But we do not think this 
Argument of any Force; having before made 
our, that the original Right over the Child, is 
in the Mother; and only transferr'd to the Fa- 
ther, according to the Tenour of the Matri- 
monial Covenant. 

As for the other Difficulty ; ſince, in a Con- 
dition of perle& Slavery, not only the Works 
but the Perſons belong to the Maſter, their 
Children will likewiſe Eu under his Dominion, 
as every thing elſe which they produce (e). 
Now why the Mard's Maſter ſhould have a 


better Title, in the Caſe, than the lan; 
there are ſeveral Reaſons to be given. As firſt 
conſidering the Life and Familiarity of Slave; 
to point out the true Father, might prove 2 
Matter of Difhculty (f). Again, the Mother 
is, on account of her Hurthen, rendred for 
ſome time, unfit to perform her uſual Work: 
and conſequently brings a Loſs and Prejudice 
to her Maſter, which ought thus to be repair'd. 
To which we may add the common Maxim 
that Things planted belong to the Proprietor of 
the Soil (2). If the Maſter himſelf have Iſſue by 
his Female Slave, the Condition of it ſhall be 
ſuch, as either his Pleaſure, or the Laws of the 
Country {hall determine. And by them like. 


wiſe Judgment 18 to be paſs'd ON A Child, which 


was Concetv d by the Mother, whillt in a State 
of Servility, but Born after ſhe had obtain'd 
her Freedom; or vice verſa. Tho' Humanit 
ever inclines to the favourable fide, and de- 
clares for the Child's Liberty (g). 

It is eaſy to ſhew, that the Maſter doth no 
Injury to his Slaves Oft-ipring, ty dooming it 
to the ſame Sub jection. For ſince the Mother 
hath nothing of her own, tis 1mpoſlible ſhe 
ſhould maintain the Child, but with her 
Maſter's Goods. And in as much as the 


_ Maſter is obliged to furniſh ſuch an Infant 


with Food, and other Neceſſaries, long be fore 
he 15 capable of making any Requital for his 
Labour, and fince, when he firſt begins to 
Work, his Pains are ſcarce equivalent to his 
daily Maintenance, he cannot eſcape Servitude, 
unleſs by the Maſter's particular Diſpenſation. 
And this Reaſon will hold, not only whilſt he 
1s ſuppoſed to continue, as it were, in the 
Maſter's Debt, but ever after; becauſe the Con- 
dition, on which the Maſter firſt undertook to 
keep him, was, that he ſhould perform perpe- 
tual Service: and, to this Condition, he is pre- 
ſumed to have yielded a tacit Conſent; eſpeci- 
ally if it be confider'd, that his very Birth is 
owing to his Maſter's Favour; who, by the 
Right of War, might have put his Parents to 
death. And as for that Natural Freedom, with 
which all Men are in Common inveſted, it then 
only takes place, when no Act or Agreement, 
of our ſelves or others, hath rendced us ob- 
noxious to a State of Inferiority. 

And thus we ſeem to have x HY {tated the 
Caſe of Children, born to perfect Slaves, ſuch 
as were Captives in War, and thence reduced 
to this Condition. As for thoſe of the other 
Kind, whoengage themſelves 1n Servitude by 


(a) Am. XIV. 


—_— — — 


(b) IN Spartian. Aud. L. 29. 5 5. D. De SCulto Si laniano Conf. 1 Sam. XXVI. 16. The 


Scythians put out the Eyes of their Slaves, as we are told by Herodotus (Melpem. in the Beginning.) (1) V. C. L. 3. 


t. 32. 1. 7. De rei vindicat. Concerning that of Beaſts, ſee above in B. 4. c. 7. ſ. 4. 


(d) Via. Edict. Reg. Theodoric. c. 67. 


(c) L. 2. c. 5. ſ. 29. 


9 
(e) Add. Gro: ad Exod. XXI. 4. where he ſhe ws, that the Marriages of 


Slaves were di ſannull'd at the Pleaſure of their Maſters. Xenophen ( Occonem.) laying it down for one Rule , that 
Servants ſhould not wed without their Maſter's Conſent, gives this Reaſon for it; becauſe 4s thoſe who are Guod, 


40 by this means grow more Loving and Faithful, ſo thoſe who are Bad, improve in Knavery. 
' 2 ) See above in B. 4. c. 7.1. 5. Vid. Inſtit. L. f. f. 4. De Ingenuis. 


(f) Yid. Plaut. Caſin. 
(g) Plato thus diſpoſeth of Servile Iſſue, 


(LL. I. 11. p 975. A.] F Female Slave bear a Child to another Slavue, or to a proper Frez-man, or t one that hath been 
{et at Liberty, the Child ſbal 12075 to her Maſter. If a Man Slave have Iſſue by @ Fres- woman, it Jhal likewiſe fall to his 
5 


Maſter. If a Maſter, or a Miſtre 


, be convitted of having @ Child by their proper 


Slave, the Father ana the Child ſbad, 


in the former Caſe, be driven to ano: her Country by the Waman ; in the latter Caſe, the Mother and the Child [ball be Baniſb d 


bY the Magiſtrates, 


their 


1 PI a «a XA a 


crea , gg foo amnMAd 


CAA B. III. 


— 


Of the Maſter over his Servant. 495 


their own tree Motion; it there be no expreſs 
Law or Covenant to the contrarv, Equity and 
common Favour incline to this Reſolution 
concerning them; that the Food of their fu— 
ture Iſſue is contain'd, or implied in their own 
Maintenance, which their Maſter owes them as 
4 jult Debt: and conſequently their Children 
are not 1nvolv'd in a Necellity of Slavery (a). 

X. Let us, in the next place, examine what 
Inconventencies do really attend a State of 
Servitude, which, in the Opinion of moſt 
People, paſſeth for the greateſt Miſery incident 
to Mankind, and ſuch, as one ought rather to 
dye than endure (b). The full Sum and No- 
tion, then, of Perſonal Servitade, amounts to 
this; that a Man, for the ſake of Food, and 
the other Neceſſaries of Life, ſhall lie under 
an Obligation to perpetual Labour: which if 
taken in its true Natural Extent, abſtracted 
from the barbarous Cruelty of ſome Maſters, 
and the unreaſonable Rigour of ſome Laws, 
doth not imply any extravagant Degree of 
Hardſhip and Severity. For that perpetual 
Obligation 1s well requited by a perpetual Cer- 
tainty of Maintenance, for which thoſe, who 
work by the Hire, are often at a Loſs, either 
through want of Buſineſs, or willful Idleneſs (c). 
Some have thought, and not altogether with- 
out reaſon, that the Prohibition of Slavery, 
amongſt Chriſtiaus, hath chiefly occaſion'd that 
Flood of thieving Vagrants, and ſturdy Beggars, 
which is uſually complain'd of. Tho' there 
are States which have, in a great meaſure, put 
2 Stop to this Nuiſance, by Erecting publick 
Work houſes, and compelling lazy Raſcals to 
a Lite of Honeſty and Induſtry (d). 

Mr. Fabbes, in his Book De Cive (e), ſtating 
the Difterence between Liberty and Servitude, 
exprefleth himſelf to this Purpole. Liberty is 
* nothing elſe but the Abſence of all Impedi- 
* ments of Motion. Thoſe Impediments may 
* be either Natural and External, or Moral and 
* Arbitrary. With regard to the former Kind, 
Things are ſaid to be more or leſs Free, as 

they have more or lefs Space to move in; as 
*a Man in a wide Priſon, is more at Liberty, 
* than Another under cloſe Confinement. And 
thus a Perſon may be Free to proceed one 
way, and not Free to proceed another: as 
* when a Traveller is hindred, by Hedges and 
* Mounds, from diverting out of the Road, into 
* the Corn-fields or Vineyards. This Species 
* of Liberty may be term'd Phy/ical, or Corporal ; 
in which Senſe, all Seryants and Subjects are 
* Free, who do not ſuffer Bonds or Impriſon- 
* ment, Moral Impediments do not abſolutely 
* hinder Motion but by Accident ; that is, by 


* our intervening Choice, whilſt we judge it 
better for us to abſtain from ſuch a Motion, 
© than to perform it. Thus a Paſſenger in a 
ship, is not reſtrain'd from throwing himſelf 
headlong into the Sea; yet, if he be in his 
« Senles, hell think a ſafe Cabin preferable to 
* a Leap amonglt the Waves. In like manner, 
whatever Penalties are denounc'd againſt any 
Action, a Man, that fears not the Danger, 
« ſticks not to break the Command. And this 
eis that intrinſick Liberty of the ill, inſe- 
© parable from it, which Slaves no leſs than all 
other kind of Subjects enjoy, We mult ſearch 
© therefore, elſewhere to diſcover a Difference. 
And firſt, altho' ſcarce any Maſter is ſo ſevere, 
* as to hinder his Servant from doing thoſe 
© things, which are neceſſary for the Preſerva- 
© tion of his Life and Health, which are the 
chief Objects and Purſuits af Human Care; 
© yet Free-men are, for the moſt part, allow d 
to provide for themſelves, in theſe reſpects, 
© with more Plenty and more Eaſe, than per- 
© ſons of that low precarious Condition, whoſe 
* Conſtitution often ſuffers by their hard Fare, 
* and unreaſonable Labour (t). Again, Free- 
© men do in this ſhew their eminent Advantage 
above Slaves, that they are admitted to the 
* more Honourable Offices in Families and 
*Common-wealths ; and that they poſſeſs Su- 
* perfluities in a far Larger Meaſure. Both 
© which Privileges are wonderfully pleaſing, to 
Men of lofty Spirits and Deſigns. For the 
*Trouble of Buſineſs is ſoſten d and ſweeten d 
by the Honour and Credit of an Employment; 
and to ſwim in Affluence, is ever eſteem'd a 
* moſt valuable Happineſs; as well, becauſe we 
« ſeem by this means, to be well provided for, 
* againſt all future Accidents and Occaſtons ; as 
© becauſe our Life will thus paſs the more 
* ſmoothly, and we ſhall have larger Ability of 
doing Kindneſſes, and gaining a numerous 
© Party by our Benefactions. But the main 
Diſtinction of all, is this, that Free Subjects are 
only engaged to obey the Supreme Power, and 
the general Laws of the State, and fearing no 
Puniſhment, but what 1s by them particularly 
denounced, 1n all other things they follow their 
own Fancy with full Delight and Satisfaction. 
But Slaves are obnoxious to the private Com- 
mands, and to the coercive Power of their 
Fellow. Subjects, and are compell'd to bear his 
Humour, tho? the moſt froward or imperious; 
which is the greateſt Hardſhip, by reaſon of 
their near Abode, and frequent Intercourſe 
with their Maſter. And to render their Bon- 
dage {till more grievous, the publick Laws do 
ſeldom afford them Relief againſt their Maſter, 


{ a ) Comp. Bœcler. a4 Grot. I. >. c. 5. . 29. 


p.:57, Lucan Pharſ. I. 3. v. 152. 


Non tibi, ſea domino gravis eft, que ſervit egeſtas. 


429, Grot. l. 2, . f. f. 27. 


(d) Add. Bodin. De Revv6, 1. 1. c. 4. Busbeq. Epiſt. 3. p. 118. 


(b) Rofar. Perſic. Sadi. Cap. f. It is better to fit down feeding on 


| one; awn Bread, than to ſtand waiting as another's Table in @ Golden Girdle. 


(c)] Yi. Arrian. Epictet. J. 3. . 26. 


Want in a Slave turns to the Maſter's loſs. 
(e) C. IX. [. 9. 


his Saying of Ty ( De Orator. I. 2. c. 6. ) Ai liber eſſe non videtur qui non #liquande nihil agit. I don't 
ook pur 117 #7 properly Free, whe hath nat umetimes the Privilege of doing nothing. 


vnleſs 


SS 


' 


| 
| 
* 
8 
* 
a 
id 
l 
: 1 
, a 
, 
+ 


496 _ 


Of Deſporical Power, or the = Authority 


Book VI. 


unleſs in Caſes of moſt barbarous Severity and 
Cruelty. The more Soft and Gentle a Man's 
Nature is, the more mult he be afflicted under 
theſe uneaſy Circumſtances (a). We may add, 
that the Yoak of Servitude, 1s much the more 
galling on account of Humas Pride, which 
encourages every Man to think himſelf wor- 
thy of Command; and thus when the Slave 
eſteems himſelf altogether as fit, if not fitter, 
to bear Rule than his Maſter, he fancies that 
Fortune hath done him a mighty Injury, and 
deſires on any Terms to change his Con- 
dition (b). 

XI. A Slave may obtain Freedom ſeveral 
ways. As firſt, if bs Maſter formally Releaſe 


him; for what Right the Slave before trans- 


jerr'd on his Maſter, the Maſter may reſtore to 
him again. Tho' it be cuſtomary, in many 
States, that the Slave, thus Releas d, ſhall ſtill 
yield ſome kind of Duty and Reverence to his 
Maſter (c). In caſe the Maſter own'd a Superior, 
he cannot otherwiſe beſtow Liberty, than in a 
way conſiſtent with the Rights of that Swperzor, 


and with the publick Laws. Secondly, if his 


Maſter Renounce and Diſcard him: which, in 
Common-wealths, is reckon'd a kind of Puniſh- 
ment; and differs not from Manumiſſion or for- 
mal conferring of Liberty, in the effect, but 
only in the Manner and Deſign. In both Caſes, 
the Maſter reſigns his Right; but in the former 
by way of Reward, in the latter by way of 
Puniſhment : for that it is a real Grievance and 
Affliction to loſe a Wealthy and Convenient 
Maſter, even Free Servants are often ſenſible. 
Thirdly, In cafe a Slave be made a Captive, 
whether alone or together with his Maſter, his 
new Servitude extinguiſheth his old. But if 
the Maſter be only made a Captive, the Slave 
falls into the ſame State and Condition as he 
would do, were his Maſter naturally Dead, at 
leaſt till ſuch time as the Maſter be reſtored to 
Liberty. Fourthly, a Slave may be releas'd 
Upon Uncertainty of a ſuccecaimgę Poſſeſſor (1); as 
ſuppoſe his Maſter dies without making over 
his Right to any Other; becauſe then he is 
under no Engagement of performing Service. 


For no Man is ſuppoſed to ſtand Obliged, unle fs 
he can know the Perſon to whom the Debt is 
to be paid. But whether a Man, thus releas d, 
can claim the Privilege of a Free- Sub ject, in a 
Common-wealth, is a Queſtion that the par. 
ticular Laus and Cuſtoms muſt Determine. 
Some tell us, that amongſt the Turks, the Act 
of ſetting a Slave at Liberty will hold good 


only againſt his old Maſter, bur that any other 


Perſon may again compel him into Service. 
Another Caſe, when a Slave may be releas d, 
Upon the Uncertamty of a ſucceeding Poſſeſſor, 
is if his Maſter dye, either in a Natural or 
Civil Senſe, without an Heir. For tho' the 
Goods of ſuch a Man are adjudg'd Derelicł, and 
paſs to the firſt Setzer, yet his Slave cannot be 
forced into a new Service by the ſame Claim. 
Things may be laid hold on by any Man, if no 
other hath already a Right over them: but 
Perſons cannot be challeng d by any other Title, 
than what ariſeth from their own Conſent, or 
from ſome antecedent Deed, in which they are 
concern d. And therefore, that Right bein 

now extinct, which the Victor by War obtain 

over his Slave, Natural Liberty returns : And 
this, altho' the Diſpoſition of the Perſon ſhould 
make it more proper for him to continue in 
Servitude ; for the Fitneſs of a Man's Temper, 
or Inclination can by no means give Another 3 
Right of dragging him into Bondage, nor is it, 
always, lawful for me to force a Perſon upon 
that which is really for his Intereſt and Ad- 
vantage. Fifthly, when a Slave, not by way of 


Puniſhment (2) or on account of any preceding 


Offence, 1s thrown into Irons, or otherwiſe 
deprived of Corporal Liberty, he is by this 
Act releas'd from his former Obligation by Com- 


pate? ; for his Maſter is ſuppoſed to take off his 


Moral Bonds, by thus impoſing Natural. It is 
inconſiſtent with a Covenant, not to believe 
the Party Covenanting, and that Fazth cannot 
be violated which was not given. And hence a 
Slave under this Treatment may, if Oppor- 
tunity favour him, without incurring the [eaſt 
Guilt, make his Efcape. 


— ES 


(a] Yer there is a great Difference in Maſters. In Terence ( Eunuch. AR. 3. Scen. 2. v. 33. ) a Gueſs is made 
from the Slave, that his Maſter is poor and miſerable. But on the other fide, 2 yon $2 ak ( Sat. 6, 2 66.) 


Maxima «uaque domus ſervis eſt plena ſuperbis; 


Great Families are plagued with haughty Slaves. 


(b) In Xenephen (Cyroped. 1. 8.) Chryſantas ſeems to eſtabliſh ſome ſuch kind of Difference. In the ſame manner, 
ſays he, as we think it reaſonable to be obeyed by thoſe under our Command; lit us yield a ready Obedience where it 15 our 
Duty. Yet there ſbould be this Difference between Subjects (as we are) and Slaves, that whereas theſe are compelled to their 
Labour and Service, we ought to perform our Devoirs with Readineſs and willing Compliance, 44d Dion. Chryſoſt, Orat. 14. 


De Servitute. (e) Lex Wiſigoth. J. 5. t. 6. c. 17, & 21. 


) Y. Gror. L. 2. c. 9. /. 1. (2) See Dr. Camber- 


land's De Legib. Nature, c. 9. . 14. See above in B. 3. C 6. . 9. and C 7.1. 5._ Our Author has taken this whole 


Paragraph from Hobbes. 
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I 


of BY WH 


Of the Cauſes and ec Motives inducing e Men to eftabliſh Civil 


Societies. 


FT ER thoſe which are term'd Pri- 
mary Societies (1), we come now to 
treat of a Common-wealth , which 
1s the laſt and moſt perfe& Form of 
and that whereby the beſt Proviſion 
for the Safety of Mankind, ſince their 
What induced Men to quit their 


Society, 
is 3 
Increaſe. 
primitive way of living, in ſeparate Families, 
will be evident, upon our Enquiry into the 
Nature of Civil Society, and the Dif 


poſition 
of thoſe who compoſe it. For the better 
Illuſtration of which, it will be of great Uſe 
to examine the Accounts that are commonly 
given of this Matter. 

IT. And here the Generality have recourſe 
to the peculiar Frame of human Nature, by 
which Man is ſuppoſed to be fo ſtrongly in- 
clined to a Civil State, that he would neither 
be willing nor able to live without it. This 
they confirm by Arguments drawn chiefly from 
the Miſeries of a ſeparate Life; the weariſom 
Condition of Solitude; the Ends of Speech, 
which would be loſt without Company; the 
Natural Deſire of Converſation ; the Advan- 
tage of uniting together; and the like : which 
we have betore (a) alledg'd, to prove Man a 


— 


Sociable Creature. Mr. Hobbes (2), on the 
contrary, repreſents Man as a felfiſh Animal, 
whoſe Kindneſs chiefly terminates in his own 
Perſon and Intereſt (b), and whoſe Love for 
Society and other Men is only Secondary, being 
entertain'd with a View of ſerving his own 
Pleaſure or Profit by their Aſſiſtance (3). For 
no one (as he argues) was ever determin'd in 
the Choice he made of anothers Company, by 
the bare Conſide ration of his being a Man, 
but by ſome Proſpect of Honour or Advantage 
from his Acquaintance; preferable to what he 
could expect from the Acquaintance of any 
beſides. - This he endeavours to illuſtrate, by 
Deduction from particular Societies. They 
© who unite in a Body for the promoting of 
© Trafhck, are led to it purely by the Hopes of 
© advancing their Goods more in Conjunction 
© with others, than they could by their private 
© Induſtry : and whatever diſappoints, or puts 
© an end to theſe Hopes, prevails with all, but 
Fools or Madmen, to put an end likewiſe to 
© the Society. So where any are Joint-Com- 
© miffioners in a publick Office, they contract a 
© fort of Law-Friendſhip, implying in it more 
© of mutual Fear than Love; and conſiſting 


(1) See above in B. 6. c. 1. ſ. 1. + Civitss. (a) B. 2. c. 3. ſ. 15. (2) De Cive, c. I. ſ. 2. (b] Iſs, Orat. 2 
No Man values others more than himſelf. Euripides ( Medes.) v. 85, 86. 


— — — 


All agree 


In this firſt Maxim of Philoſophy, 


That Love begins at Home 


Iſocrates, de Pace, p 285. Ed. Pariſ. In 7 Opinion, tis the common Deſire of Mankind to advance their own Profit ; and 


they common Labour to poſſeſs more than thoſe about them. 


that our Author agrees with the Sentiments of Mr. Hobbes. 


Rrr 


(3) Here we may obſerve, as well as in other Places, 


© rather 
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© rather in Forms and Ceremonies, than in any 
* fincere Union of Minds, and Combination of 
Affections. So that ſuch Men may ſometimes 
* bandy together in a Party or Faction, for 
© the fake of carrying on ſome private Ends; 
© but to a generous and diſ-intereſted Friend- 
* ſhip they are commonly utter rangers: Nor 
vill any one of theſe, if he date rely on his 
* own ſingle Strength for accempliſkitng his 
* Aims, ever trouble himſelf about Aﬀociates. 
Again, when Perſons meet upon the common 
© Deſign of paſſing the Time away pleaſantly, 
©tis a mighty Satisfaction that each takes in 
making himſelf and the Company merry: in 
* which he cannot ſucceed withont expoſing 
© the Faults or Follies of other Men, in Caſes 
* {uppos'd not to reach himſelf. (For Prudence 
© would never allow him to cenſure that in 
Another, of which he was not himſelf ac- 
© quitted in his own Conſcience : according to 
© Zuvenal 's Rule; 


© Loripidem rectus derideat, Athiopem albus (1). 


Let him cry 7 Black whole Skin is white; 
And Handy- legs, who treads, himſelf, 4 
| r. Tate. 


© Therefore, for any one to deride Others is, 
in effect to declare his Contempt of them in 
« reſpe& of himſelf, and a certain malicious 
© Delign of ſetting off his own Lultre by their 
« Blemiſhes. Even with them who keep within 
© the Bounds of innocent Mirth and inoffenſi ve 
© Raillery, there is none but aims more at his 
© own Satisfaction, than that of other Men: 
© nay, ſuch as make a Profeſſion of diverting 
' © thoſe about them, mean nothing more than, 
© by ſhewing their Wit, to recommend them- 
© ſelves to the Company. Belides, molt Men 
© have naturally an itching Deſire to be examin- 
© ing, cenſuring and expoſing the Words and 
Actions of others; which, if they have fre- 
quent Occaſion of gratifying, they look upon 
* 1t, as a notable Ingredient 1a the Pleaſure and 
© Happineſs of Life. And this Humour 'tis a 
difficult thing to ſuppreſs, or keep within 
© Compals, by the Proviſion made againſt it by 
© Laws and Penalties (a). Laſtly, Suppoſe ſome, 
that pretend to more Knowledge and Wiſdom 
than ordinary, met together to confer about 
© Matters of Learning; each Man is for preſcri- 
bing his own Opinion to the reſt, and finding 
© his Abilities or Authority diſputed, reſents it 


© as the moſt Heinous Aﬀront. Whence it 


© plainly appears, that all Society or Inter- 
© courſe, between ſuch Men, is founded on the 


— —— — _ - K— 


Deſign either of ſupplying their Wants, or of 
* gratifying their Vanity, or of finding Diver. 
ſion and Entertainment. The ſame is aſſerted 
© upon another Argument, taken from the De. 
© finition of the Hill, and of what is Good 
© Honourable and Profitable. Societies are in. 
©troduced among Men by their Voluntary 
* Conſent. Now where there is an Act of the 
Will, theve is of Necefhty an Object of that 
Act; which Object is always ſome ſuppoſed 
Good to the Agent. For be a thing never ſo 
„good in it ſelf, yet if it be not fo likewiſe 
with relpect to us, it loſes all its Influence 
on our Powers of _—_ Thus, for Inſtance, 
did Matters go never ſo well with the Kin 

© of Peri, I ſhould not look upon my ſelf as 
having any Share in his good Fortune, All 
© Good is attended with ſome Pleaſure, either 
© of the Mind alone, or of the Body in Con- 
junction with it. That of the Mind is either 
© the Paſſion of Glory, or what may ultimately 
© be reſolv d into ſack a Principle. That which 
© affects the Body is Profit: which proves all 
Society to have firſt commenced upon the 
score, either of Profit or Glory: that is, upon 
© account of Love to our ſelves, excluſive of 
* all Others. However 'tis certain, that Glory 
cannot be a laſting Foundation of Society for 
any number of Men; becauſe, in Glory, as 
in Honour, where the Title to it is General, 
© there is in effect no Title at all: the very 
Nature of Glory conſiſting in the Opinion of 
ſome Advantage (2), which, upon Compariſon, 
© we appear to have above the reſt of the World. 
© Neither does our joining 1n Society with 
Others give us any farther Occalion of Glory, 
than our Alliance with Men of great and extra- 
* ordinary Virtues, may ſeem to argue a Parity 
© of Worth in our ſelves. For, otherwiſe, a 
Man is valued in Proportion to that Ability 
© he has of ſupplying his own Wants, without 
© depending on the Aid of his Fellows (3). It 
* mult be confeſſed, that by mutual Aſſiſtance 
© the Good of Human Life is highly promoted. 
© Yet to have the Service of other Men at our 
Command, would ſeem much more eaſy and 
© agreeable : As amongſt the other Convent- 
© encies and Helps of Living, that is {till prized 
© above the reſt, which ſerves to more Purpoles, 
© and is purchas'd, or preſerv'd with leſs Colt 
© and Trouble. Whence we may conclude, for 
certain, that Man would be more incliad to 
Empire than to Society; that is, would much 
© rather command abſolutely, being himſelf ex- 
© empted from all Obedience, than be oblig'd to 
*any ſuch Exchange of good Offices, as ſcems 
*to be required in a ſociable Life: were it not, 


—_— 


(1) Sat.2. v.23. (a) Arrian. Epictet. 1.3. c. a. © Suppoſe in a Diſpute who was the chief Philoſopher ? One ſhould 
tell You, he heard a judicious Friend ſay, that You were certainly the Man : Would not Your Heart ſwell with 
* the ample Teſtimony, and enlarge its Dimenſions at the Blaſt of Fame? Bur what if another Ill natured Critick 
* ſhould give ſuch Inſtructions as theſe ; Why de You loſe Tour Time in hearing this Pretender to Wiſdom * What does 


* he know 


Perhaps he has learnt his firſt Principles, but I will venture him for getting a Step farther : Why, You'd be 


* Thunder-ſtruck with this mortifying Sound; You'd be put to't to keep Your Colour; and would have only 
Spirit enough to ſay, J ew Fim what a Man he has affronted, and what a Phileſopher he has underrated. Add. 


Charren, de la Sageſſe, I. 1. c. 36. f. 6. 
Trneca's F pift. 27. 


(2) See B 8. c. 4. . 11. 


(3) See the Hiſtory of Calviſius Subinus 1 


© that 


wy 
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© that he is reſtrain'd from acting after ſuch an 
* arbitrary manner, by the Danger which he ap- 
© prehends from ſo violent Reſolutions (a). 
III. But altho' it cannot from hence be con. 
cluded, (as we have before obſerv'd (1),) that 
Man is not by Nature a ſociable Creature; yet 
allowing him a Natural Defire of Society, ſince 
this may be gratified by the primary Societies, 
already deſcribed, this infers not his Deſire of 
Civil Society, any more than his general Love 
of N ſpeaks his Affection for that 
of a Scholar, in particular (5). This is what 
Mr. Hobbes proves 1n the following manner. 
Civil Society conſiſts not in a bare Aﬀembly of 
Men; but in an Aſſembly combined together 
by mutual Leagues and Covenants. The Force 
of theſe Covenants, ignorant People and In- 
fants do not at all apprehend ; nor is their 
Uſe diſcover'd by thoſe, who never felt the 
Miſchief of living without them. So that the 
former are utterly incapable of Inſtituting a 
Civil State, as being ignorant of its Nature: 
the latter are wholly regardleſs of it, as not 
being any way ſenſible of its Benefit; or at beſt 
they live under it in a manner, that teſtifies 
no Eſteem of its Excellence and Worth. And 
therefore all Men, being born Infants, are, by 
Birth, unqualified for Civil Society, and ſo a 
great Number of them remain, to their dying 
Day: and the reſt are formed and adapted to 
it, by the Force of Diſcipline, not of Nature. 
Neither is the Credit of this Doctrine ſhaken 
by that known Maxim of Ariftorle, that Man 15 
Born, or is by Nature, a Political Creature. 
For, ſometimes, affirming a thing to be ſuch or 
ſuch by Nature, we denote it to be actually en- 
dow'd with ſome Quality, without any ante- 
cedent Act of his own, or of any One elſe, by 
which the Quality might be introduced. In 
which Senſe, a Fiſh is endued with a Natural 
Faculty of Swimming, a Bird of Flying, and 
an Oak of Bearing Acrons. Sometimes, the 
ſame Expreſſion fene a Fitneſs in the 
Thing, to receive {ome Perfection by Culture 
and Diſcipline ; the Reception of which Na- 
ture ſeems to intend, or at leaſt to approve, as 
agreeable, or, however, no ways repugnant to 
its Temper and Frame. Thus a Horſe has the 
Natural Faculty of prancing, which an Aſs 
has not; a Parrot of prating; a Field of bear- 
ing Corn, and a Hill Vines; a Man of diſcour- 
ſing, and of learning divers Arts and Sciences : 


In which Senſe, alſo, we ſhall hereafter de- 
monſtrate Him to be a Political Creature, not- 
withſtanding his being born an Infant: ſince 


we are wont to take our Meaſure of what does, 


or does not, agree to Man by Nature, from what 
he appears to be in his grown Eſtate, and under 
his full Uſe of Reaſon (e) (2). As to Ariflothe's 
Expreſſion, we muſt note, that he uſeth the 
Words, Zs #amxy, in the larger ſenſe, for 
a Sociable Creature, not ſtrictly for ſuch an one 
as is immediately bent upon Ciuil Society, and 
exactly diſpoſed and fitted for it. Thus he 
ſays in the ſame Work (d), that a Man is 42 
ature à Political Creature, and therefore wo 
deſire the Company of Others, though be did not 


fand in need of their Aſſiftance. But now his 


Affection, for Civil Government, can never be 
interr'd from the bare Deſire of Company ; ſince 
this, as was obſery'd, may be equally gratified 
by Primary Societies, ſuch as may well be 
ſuppos d without admitting a Common-wealth. 
So again, the Philoſopher (e) proves Man to 
be a Political Creature from the Reaſons of 
Speech, which elſe had been aſſign'd him ta 
no Purpole : whereas, the Uſe of Speech is not 
confined to a Common-wealth ; Men having 
lived and converſed together, long before the 
laſtitution of Government, In like manner, 
is to be underſtood that Paſlage in his firſt 
Book of Ethics to Nicomachus (f): That 
Good may deſerve the Name of Perfect, which 
appears to be Sufficient; and that we call Suffi- 
cient, whico anſwers not only to the Wants of a 
ſingle e Man in a ſolitary Life, but thoſe of our 
Parents, our Wife, our Children, our Friends 
and Fellow-ſubjefts : Erd oven woairinge &v- 
he Becauſe Man is by Nature a Political 


Creature. And yet, there is room for the ſe- 


veral Relations of Parents, Children, Wife 
and Friends, without ſuppoſing a Common- 
wealth. | 

IV. For the clearing up of this whole Mat- 
ter, we ought to conſider, what that Condition 
is which Men enter into, upon their erecting 
a Civil State ; what Qualities they are which 
may entitle them to the Name of Political 


Creatures; and, Laſtly, what there is in their 


Frame and Conſtitution which ſeems (if we 
may ſo ſpeak,) to indiſpoſe them for a Civil 
Life. Firſt then, whoever enters into a Com- 
munity, diveſts himſelf of his natural Freedom, 
and puts himſelf under Government, which, 


(a) A4rrian. Epicket. I. 3 C. 21. No Creature is engaged with ſo deep an Affection to another's Perſon, as to his 
* own Profit : whatever ſtands in the way of this, whether Father, or Brother, or Son, or Lover or Beloved, he 
hates and reje&s with Curſes and Scorn. For ſo has Nature appointed, that the ſtrongeſt Charm ſhould be our 
* own Intereſt. This is our Father, our Brother, our Kinſman, our GOD. Wherefore if we refer to one and 
the ſame End our Profir, our Piety, our Honeſty, our Country, our Parents and our Friends; all are ſecured. 
* Bur if we meaſure our Profit by one Standard ; and our Friends, our Country, our Relations, and our Juſtice ic 


* ſelf by another; in this Caſe, Profit turns the Scale, and all other 


iderations fink and are out-weighed. For 


*1 and Mine, are words which never fail to draw the Animal Nature after their Charm. 25 yr obſerve 
cr. 


(ſays he a little before) Whelps playing and fawning upon each ot her as the very Patterns of Lowe and 


on ? But would 


you know how long-lived this Endearment is ? The Experiment will coſt you no more than 4 Bone. Tully, Off. 3. That every 
Man jbould procure the Neceſſities of Life, for himſelf rather than any beſides, it an allow d Privilege, and ſuch as Natural 
Inclination dees by no Mcans oppoſe. (1) B. 2. c. 2. . 7, Cc. and C. 3. 16, &c. (b) Ariftorle, ad Nicom.1. 8. c. 14. 
Manu may be rather term'd a Conjugal Animal, than a Civil : as 4 Family, in Neceſſity as well as in Time, is antecedent to 4 
Common-wealth ; aud as the Propagation of Race, is the moft common Labour of Animate Beings, Vid. Digby de Origine 
Mani, c. 9. 8, Sc. (c) Vid. Cumberland de LL. Nac. c. 2. ſ. 2. (2) See Mr. Barbeyracs Third Note upon 


this Scttion. 


(d) L. 3. c. 8. p. 145. (le) Polit. I. 1. c. 2. (f) C. 5. 
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amongſt other things, comprehends the Power 
of Life and Death over him; together, with 
Authority to enjoyn him ſome things, to which 
he has an utter Averſion, and to prohibit 
others, for which he may have as ſtrong an In- 
clination : ſo that tis poſſible he may often, in 
Obedience to this Authority, be oblig'd to ſa- 
crifice his private Good to that of the publick 
(1). Whereas, were Man to follow his Na- 
tural Inclinations, he would be ſubject to no 
Body, but live wholly at his Diſcretion, and 
make his own private Satis faction and Intereſt 
the Scope of all his Actions. Some weighty 
Motives there muſt needs have been, and ſuch 
as amounted almoſt to Neceſſity, that could 
perſwade him to overcome theſe fo very 
ſoothing Deſires. Man, therefore, firſt em- 
braced Civil Society, not as led to it by the 
Biaſs of Nature, but as driven by the Fear of 
greater Evils. The name of Political Creatures, 
or good Members of a State, may be truly 
applied to thoſe who promote the Common 
Welfare to th: utmoſt of their Power, and 
freely prefer it to any private Conſideration, 
nay and even meaſure their private Good b 
the Relation it bears to that of the Publick ; 
and, laſtly, at all times demean themſelves, 
with Kindneſs and Courteſy to their Fellow- 
ſubjects (a). But no one, now, is ſo little 
acquainted with Human Nature, as not to 
know how ill-qualified the Generality are for 
diſcharging ſuch a Part: it being evident, that 
very few do acquit themſelves 1n all Points 
of their Duty; that Nothing, beſides the 
Fear of Puniſhment, could keep the greater 
Number in any tolerable Order; and that 
every many continue all their Life long, Im- 
politick Animals, or, which is the ſame thing, 
Evil Subjects. Nay, it may be athrm'd, chat 
no Creature is more fierce and unruly than 
Man, or expoſed to more Failings, which tend 
to the Diſturbance of Society. Beaſts ſome. 
times contend about their Food ; and then 
tis only in the Caſe of Scarcity : ſometimes, 
again, they enter the Liſts, at the Inſtigation 
of their Luſt, which yet has only its Seaſons of 
returning. But be they of never ſo ſavage a 
iſpolition, they ſeldom expreſs it lt their 
own Kind. Whereas Men quarrel with Men; 
not only as excited by the Stings of Hunger, 
and by a Luſt fo vigorous as never to be out 
of Seaſon; but by other Vices and Paſſtons, un- 
known to Beaſts, and often repugnant in Nature 


endleſs Thirſt after Things ſuperfluous (b) 
and Ambition, the moſt — of all EL : 
of which, as no Creature ſcems to have any 
Senſe, excepting Man; ſo He has the moſt 
lively and tender Senſe imaginable : while, in 
the mean time, tis the Privilege of Brutes 
to be moved at nothing, but bodily Suſferings. 
Add to this, that quick Reſentment of Inju- 


Ties, and eager Deſire of Revenge; an Evil 


leſs common and leſs active in Brutes. And, 
what is worſt of all; Men purſue the Ruine of 
each other, with ſo much Induſtry, that of all 
the Miſchiefs ro which Human Condition lies 
open, the molt Part are owing to their own 
Malice. . Nor may 1t unreaſonably be aſcribed 
to the peculiar Care of Divine Providence, 
that Men advance to Maturity ſo much ſlower 
than Beaſts; to the End that they may, by 
length of time, be in {ſome meaſure broken of 
their fierceneſs and havghtineſs of Temper, and 
brought to an Accommodation with differenc 
Diſpoſitions. Otherwiſe, ſuppoſing Man to be 
put immediately in Poſſeſſion of his Full 
Strength, the Foreſt could ſhew nothing ſo 
untractable (c). What Mr. Hobbes (d) obſerves, 
concerning the Genius of Mankind, is not im- 
8 to our preſent Argument: that All 

ave a reſtleſs Deſire after Power; not becauſe 
they really wiſh to be advancing {till to higher 
Degrees of Command, or that they may not, 
in their own Temper, be ſatisfied with a mo- 
de rate Portion of it; but becauſe they have 
no way of being ſecured in the Poſſeſſion of 
what they already enjoy, but by farther Ac- 
quiſitions: the old Stock being ever ſpending, 
and therefore ever requiring new Supplies. 
And this End being accompliſh'd, there again 
ſucceeds a freſh Delee, either of Fame by new 
Conqueſts, or of Eaſe and ſenſual Pleaſure. 
Moreover, Competition for Riches, Honour, 
Command, or any Prerogative and Power above 
Others, inclines to Contention, Enmity and 
War: the way by which any one Competitor 
may arrive at his Hopes, lying through the 
Death or Defeat of his Rival. It may farther 
be urged, that whereas in Brutes of all Kinds, 
there appears viſibly a great Affinity of Deſires 
and Propenſions; with us, there is not more 
Diverſity of Men, than there is of Opinions 
and ways of living; each of which is cry'd up, 
with a wonderful Perverſneſs, by the ſeveral 


Patrons of them, in Preference to all beſides: 


a Thing ſufficient, of it felf, to make Diſtur- 


one to the other. Of theſe, the chief are an bances in any Multitude, who are to unite in 2 


(1) Poteſt autem, quod inutile Reipublice ſit, id cuiquam Civi ntile eſſe? Can a good Citizen think that advantageous 
to Himſelf, which is prejudicial to the State? (a) Arrian. Epifet. I. 2. c. 10. What then is the Duty of 4 ges 
Citizen? That he * not hang with reſpect to his own private Advantage ; that he couſult about nothing, 45 if releas'4 
and disfranchis'd from the reft of his Kind. But, that he ſo behave him elf, as the Haud or Foor , if the were end uc 
with Reaſon, and underſtood the Order of Nature, wonld never entertain any other Motion or Deſive, than what was divetied 
to the Good of the whole BeH. Herodotus obſerves of the Perſians (Clio.) That thoſe who Sacrificed, amongſt them, 
did not put up Petitions for themſelves, and their own private Happineſs ; but in behalf of the whole Nation, 
and of the King, in chief. (b) Saluft (Catalin.) The Love of Money, and, afterwards, that of Empire were 
the Source of all our Miſchicfs. Covetouſneſs ſubverted Fidelity, Probity, and other worthy Endowments of 
' Soul ; introducing, in their ſtead, Pride, Cruelty, Profaneneſs, together with a common Sale and Market of all 
things. Ambition engaged its numerous Votaries to put up falſe Colours; to have one thing in their Mouth, 
and another in their Mind; ro meaſure Friendſhips and Enmities, not by Reality, but by Advantage; and to 
* endeavour more the keeping a good Face, than an honeſt Heart. (c) Proverb; XIII 24. XXIII. $3, 14. 
Eccluſ. XXX. 1, CC. 12. d) Leviath, C. XI. F | | 
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Society (a). So far it is therefore from true, 
that Man is by Nature a Political Creature, or 
by Birth is fitted for the Diſcharge of Civil 
Duties; that tis as much as can be done, to 
train up ſome few, by long Diſcipline, to a to- 
lerable Behaviour in this Reſpect (b). Not to 
mention the Vices of the vulgar Sort, (who 
are the greater Part of Mankind,) ſo often 
enlarged upon by other Authors (c). So that 
a thorough Knowledge of Human Malice and 
Fraud, in order to the avoiding and diſappoint- 
ing them, makes up a very conſiderable Part of 
Civil Prudence (d). From what has been ſaid, 
may be ſufficiently gather'd the Senſe and Im- 
port of this Expreſſion, that Man is by Nature 
a Political Creature by which is meant, not 
that all and each of us are fitted, by Nature, 
for ſuſtaining the Part of good Citizens; but 
that ſome, at leaſt, by the Force of Inſtruction 
and Diſcipline, may be fo formed as to acquit 
themſelves well, under that Character; and 
that ſince Men have 1increas'd and multiplied, 
Civil Societies are abſolutely neceſſary to their 
Safety; for which as they are, by a Natural 
Principle, engaged to provide, fo they have 
the ſame Natural Obligation to enter 1nto 
Regular States and Governments, the chief 
Benefit of which Inſtitutions is, the Habitual 
1 2 of an Orderly, Decent and Friendly 
Life. 

V. Hornins (e) calls a Common-wealth the 

ork of Nature, and accounts for its Riſe in a 
Natural way : As, that the firſt Pair, from 
whom deſcended.the whole Race of Mankind, 
were united by the Bonds of Conjugal Love, 
and their Children by thoſe of Natural Affecti- 
on, to them and to each other: that theſe En- 
gagements founded a Family, which by con- 
{tant Increaſe from new Births, with that 
Love of Society, implanted in Men by Nature, 
and improved by Neighbourhood and Alliance, 
at length furniſh'd out a Civil State: it being 
. and ſenſeleſs to imagine, that Men were 
once diſpersd in Woods and Deſerts, and there 
led a Vagabond Life like the Brutes about 
them. But admitting the Origine of Common- 
wealths, according to this Natural Account ; 


yet to exclude all Compacts, and all other No- 


tives from a Share in their Inſtitution, is no 
leſs irrational than to ſay, that becauſe a Seed 
grows up to a Tree, and becauſe a Tree is cut 
out into Planks and Beams, and theſe, rightly 
framed and compacted together, compoſe a 
Ship, therefore a Ship is the Work and Pro- 
duct of Nature; without allowing the Labour 
of the Artificer, or any other particular Cauſe, 
to conſpire in erecting that ſort of Fabrick. 
We, therefore readily acknowledge it for ſalſe 
and fabulous, whatever is fancied of a great 
Number of Men firſt afſembled together, then 
diſpers d abroad into Woods and Deſerts, and 
after that reunited into one Common-wealth. 
But then their Opinion is no better grounded, 
who ſuppoſe Mankind, from the primitive 
Couple, or from four Families after the De- 
luge, to have fallen immediately into the Or- 
der of Civil State. For, however a Father 
might keep his Children under his Care, and 
the ſame common Roof, till ſuch time as they 
came to Years of Maturity ; yet ſince, in thoſe 
firſt Ages of the World, they lived altogether 
on Tillage and Paſturage, when Children were 
married, the Father had no Reaſon to detain 
them longer. On the contrary, we are inform'd 
by Scripture, that it was uſual for them, when 
arrived at an Age proper for taking the Care 
of a Family upon them, to ſeparate and chuſe 
out new Habitations : eſpecially while the 
World was yet unſtock'd, and while the Plea- 
ſantneſs of the Scene invited them to diſtant 
Quarters (f). Nor was it peculiar to Sicily 
ot Old, to have ſuch Inhabuants as Homer (g) 
deſcribes; 


rere N b A &c. 


No Councils they, nor Courts of Fuſtice hold ; 
But on ſome Mountain's Top in Caves grow old. 
Each o er his Wife and Children Empire bear 5, 
Lind none beyond his Cave extends bis Cares. 


There is, it is granted, a Natural Affection be- 
tween Brethren; yet not ſuch as excludes their 
Defire of living rather upon the Level, than 


(a ) Earipid. (Pheniſ, v. 502, &c.) 


* 


If what is Good, or Beauteous always bore 
The ſame conſpicuous Marks, to Mortal Eyes, 
Men would be Friends, the World a peaceful Scene. 


Bur Name and Species only join us now ; 
Differing in things, and claſhing in Defires. 

(5) Plato de LL. I. C. p. $64. Ed. Mech. We affirm Men to be a mild and tractable Creature. And indeed, if, beſide: 
*he Happineſs of Nature and Birth, He obtains the Benefit of Good Inſtitution, He becomes moſt Gentle, Lovely and Divine. 
But upon ill inſufficient Education, he grows the fierceft Animal of all that the Earth breeds. Ariſt. Pol. I. 1. c. 2. in fin. 
As Man, if rightly perfecked, is the beft and nobleſf of living Creatures, ſo, if eſtranged from Law and Juſtice and Nrtue, 
he is the wort and moſt contemptible. Idem, ad Nicem. I. 2. C. 1. in fin. "Tis not an indifferent Matter whither a Perſon 
has been thus or thus accuſtom'd from his Huth: hut rather "tis a Point of the greateſt Conſequence, and upon which all de- 
pruds. Ibid. J. 7. c. 7. in fin. A Man, left to himſelf, would do a thanſand times more Miſchief than 4 Beaft. Add. Senec. 
Epiſt. 103. Pulyb. I. 17. C. 13. As Men exceed other Creatures in Craft and Cunning, ſo they may, many ways render theme 
[elves the wileft of all that breath. Other Animals being gevern d wholly by bodily Pleaſare, are by that alone led into Fail. 
ings and Diſorders: but Mankind, who ave diſtracted with Variety of Opinions, offend as often through Perverſneſs of Judg- 
ment, er Raſbneſs of Thought, as through Frailty and ImperfeFion of Nature. Ladtantius de Irs Dei, c. 12, Whet could be 


more fierce and cruei than Man, if living un der us Reſtraint of a Superior, he might evade or deſpiſe the Authori of Laws * 
Plutarch in Cicer. p. 884. D. Ed. Wecb. Were Power added to Paſſion and Inclination, Man would be the wildeſt thing living 

(c) Ad. Mornay 4: Y. Relig. Chriſtiane, c. 16. (d) See Bacon's Adv. of Learning, B. 8. c. 2. 
(g) Onff. Lg. v. 113, Ce. 


(e) De Ciuitate, 
Il ic4g 66. (f) Sec Gimeſ, XIII. 5, 6, 9. 


with 


— 
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with any Diſtinctions of Superiority amongſt 
them : Neither ſuch as does convince us, that 
their Friendſhip could not be Long-lived 
enough, ſuppoſing their Effects to be diſtinct 
and ſeparate. So that, according to this Ac- 
count, the Propagation of Mankind mult rather 
tend to the increaſing their Diviſion, than to the 
nniting them in Society. But whea the wiſer 
Part began to conſider, that, by their aſſem- 
bling into one Body, the Inconveniencies at- 
tending ſeparate Families might be removed, 
they hereupon thought it not ſufficient to 
agree together upon entring upon the ſame 
Covenant, and ſubmitting to the ſame common 
Power, unleſs, for their better Convenience 
and Security, they likewiſe agreed to contract 
their Dwellings, and, for the future, confine 
them to the ſame Place. And, 1n this Senſe, 
are we to interpret thoſe Authors, who ſuppoſe 
Men, from being diſpers'd about in the Woods, 
to have been afterwards aſſembled and united 
together by the firſt Founders of Civil Go- 
vernment. 

VI. Some make the Wants and Neceſſities 
of Men to be the principal Cauſe of their 
framing Political Societies; upon a Proſpect 
of living in better Faſhion and greater het 
when united together, than they could pollibly 
do in a Condition of Solitude. In which Ac- 
count, thus much 1s certain, that were Men 
left alone, each to ſhift for himſelf, deſtitute 
of all Help from others, no Creatures could be 
more exquiſitely miſerable. On the other ſide, 


tis undeniable, that upon the Inſtitution of 


Common-wealths, Human Life grew refined 
to a Degree of Luxury and Delicacy (a). But 
notwithſtanding this, it ſeems evident to us, 
that Neceſſity was not the fole, or the prin- 
cipal Cauſe of Common-wealths , howſoever 
Plato (b) may favour that Opinion: Since the 
Arts of making Wane, of providing Cloaths, 
and of turning the Ground to Paſture and 
Tillage, being even then known, while Men 
lived as yet in ſeparate independent Families; 
there ſeems already to have been a ſufficient 
Proviſion made for all the Neceſſaries of Lite 
(c). For let us ſuppoſe a Father of a Famil 

polleſs'd of a large Portion of Land, and we 

ſtock d with Servants and Cattel, what could 
ſuch an one want for his Support? What, at 


leaſt, that might not be ſupplied by the means 
of Commerce (d)? In like manner, as it is now 
uſual, for different Nations, to import from 
each other any ſort of Commodities, for Uſe 
and Pleaſure; without thinking it neceſſary 
for that Purpoſe, to unite together under the 
ſame Government and Conſtitution. And In- 
ſtances may be given of People, living for many 
Ages, under Civil Eſtabliſhments, in a Condi. 
tion no way ſuperior, for Plenty and Abundance 
to that of the Fathers of Families in ancient 
Time (e). So that all that mighty Plenty and 
Luxury, which now reigns in ſome Parts of 
the World, ſeems to derive its Origine from 
great Cities, rather than from Common. 
wealths. Becaule, in the Cities, the meaner 
People, having no Income from Cartel or Land, 
are forced, (for a Livelihood,) upon improvin 
divers Arts and Inventions. Which, likewiſe, 
are not a little promoted by a Sort of Vanity, 
common to great Towns, of vying one with 
the other in Dreſs and Finery, and thereby of 
running out into Extravagance ; for the Sup- 
port of which more Trades are intended, than 
for the Relief of Man's ral Neceſſities: which 
yet Civil Life could very contentedly be with- 
out (1). 

VII. Therefore the true and leading Cauſe, 


why the Fathers of Families would conſent to 


reſign up their Natural Liberty, and to form 
a Common-wealth, was thereby to guard them. 
ſelves againſt thoſe Injuries, which one Man 
was in Danger of ſuſtaining from another (2) 
For, as nothing, next to Almighty God, can 
be more beneficial to Man than Man himſelf : 
ſo nothing is able to work him greater Miſ- 
chief; as Cicero ſhews at large in his ſecond 
Book of Offices, C. 5. &x. Now Man being 
infeſted with various Evils, has found out for 
each, a proper Remedy. Sickneſs and Diſeaſe, 
he prevents or removes by the Succours of 
Phylick ; Hunger, by tilling and manuring 
the Ground; againſt the Severities of Weather 
he is defended by Houſes, Cloaths and Fire; 
and by Weapons or Stratagems, againſt the 
Fury of Wild-Beaſts. But for redreſs of thoſe 
Evils, which Men, at the Suggeſtion of de- 
praved Nature, delight to bring upon each 
other, they had recourſe to themſelves, as 
the ſureſt Defence, by joining together in one 


— 


(a) LaQtanrius, de Opif. Dei, c. 4. n. 20, 21. If each Man alone had ſufficient Strength to ward off all Dangert, and 
ſtood in need of no Aſſiftant ; what Society would there be in the World ? What mutual Reverence or Reſpet? What Order? 
What Reaſon * What Humanity? What would be more vile than Man? What more extravagant * What more fierce and 
cruel? But now while each ſingle Perſon is peer and indigent, and caunot ſubſift without the Help of his Fellows, All deſire 
Society for Ornament and Defence of common Life. (b) De Repub. I. 2. p. 598, &c. Ed. Weck. (c) See Geneſ. XIII. 2. 


XXIV. 3s. 


Valerius Flaccus, I. 5. 


Nec menis nobis 

Veſtra placent, ferar Arctois nam liber in arvit, 
Cuncta tenens mecum: omnis amor jattureq; plonftr: 
Sola ; nec hac longum victor potiere rapins: 

Aft epula quodcunque pecus, quedcungue 


( 1 ) See our Auther's Diſſertation, De Status Heminum Neturali, I 6. 


upon this Section. 


(d) Vid. Cornel. Nep. Attic. c. 13. (e) Who therefore might make the ſame Boaſt with him in 


I your Impriſonment of Walls diſdain, 
ho live a Free-man on our Northern Plain. 
Of little Wealth I boaſt, but what I wear; | 
And if the Plough goes well, ſhall never dic with Care. 
No other Prize can tempt a Victor's Toil; 
Nor ſhall this long remain an envied Spoil. 
Nature purveys for me; the fierceſt Beaſt 
True Veniſon yields, and every Flock a Feaſt. 


( 2 ) See Me. Barb-yra,'s Firſt Note 
> Body, 
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Body, and erecting a Civil Society (a). And 
when they were once reduced to ſuch Order, 
as to be ſecure from mutual Injury, they muſt, 
of courſe, enjoy a greater Share of thoſe Bene- 
fits, which it was in their Power to confer upon 
cach other (t). And this Account is ſeconded, 
by thoſe who deduce the Original of Common- 
wealths from Fear. By which we are not to 
underſtand the violent Diſorder of one in a 
Fright and Conſternation; but only a war 

Proviſion againſt future Evils. Of whic 

Ariſtophanes (b) rightly obſerves ; u wnddea 
ow! ware, Caution preſerves all things. And 
by this Expoſition of the word Fear, we avoid 
all the Force of what is objected, that, had 
Men been really afraid of each other, they 
would have been fo far from uniting together 
in a Civil State, that they would not have en- 
dured each other's Sight, but, One flying this 
way and Another that, would hereby have re- 
main'd in a perpetual Separation, As if Fear, 
implied in it nothing but Fight, and not alſo, 
Diffidence, Suſpicion, and Cautron. Nay, this is 
one Property of being atraid, the providing 
againſt the probable Grounds of Fear. Thus, 
going to ſleep we ſhut the Doors, for fear of 
Thieves; when they are ſhut, our Apprehen- 
ſion is over. We go armed in a Journey for 
fear of Robbers; and, being well armed, fear 
no more. To which Purpoſe T7 hacydides (c) 
obſerves, that the Cuſtom of wearing Swords, 
Which was generally recerv'd in the barbarous 
Nations, continued likewiſe among ſome People 
of Greece, by the Necetlity of ancient Times, 
when, as yet, they had no Walls to defend 
them from Enemies abroad, and could not 
meet together without ſome Fears and Jea- 
louſies at Home. Remarkable likewiſe is that 
Speech of Fyrrbus to the Athenians, recorded 
by Plutarch in his Life; when being permitted 
to enter the City, and offer Sacrifice to Minerva, 
upon his returning thence, He ſaid, That for 
* his part, He retain'd a grateful Senſe of their 
* Kindneſs and the Confidence they repoſed in 
Him; but adviſed them, Nor 10 open their 
Gates, if they were wiſe, to any King for the 
future. Civil Communities, even in the times 
of profoundeſt Peace, do yet fortify their Towns, 
guard their Frontiers with Troops, and fill 
their Grainaries with Warlike Stores; all 
which would be an unneceſſary Expence, did 
not they apprehend ſome Danger from their 
Neighbours : of whom, after theſe Precautions, 
they are no longer afraid. So that 'tis the Na- 
tural Effect of Fear, io find out Remedies againſt 
it ſelf. And, in like manner, becauſe Men were 
afraid of each other, they ſupplied each other 
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with Relief, by joining in a Civil State. Of 
the Force and Efficacy of which, thoſe Authors 

ſeem to have a deep Senſe, who affirm, that, 

In Caſe there were no Courts of Juſtice in the 

World, Men would de ſtroy and devoar each othey 

(d). And indeed, that Men have abundant 

reaſon to apprehend and fence againſt mutual 

Danger, we have, in another place (e) (2), fully 

made out: Which is no leſs true for what 
HForuius objects, T hat the Fathers of Families, 

for many Ages, lived together on Terms of 
Equality ; without the fear of any ſuch pretended 
Invaſion on their Rights : and that Ambition was 
but of a late Growth among f Men; coming in 
after the Inſtitution of Common-wealths, and 
then giving occaſion to the Diſtinct ions of Hononr 
and Dignity. As 1t it were not Ambition which 
occaſioned the firſt Murther in the World ; 
when Cain was enraged, that his Brother's 
Offering ſhould find more Acceptance with 
God than his own (3)! Beſides, Ambition is 
but one Root of thoſe Evils, which ſpring, in 
like manner, from Pervertenets of Temper, 
and Competition of Deſires. Of which, even 
in thoſe plain and primitive Ages, the former 
produced that ſavage and brutiſh Fie rceneſs in 
the Race of the Giants; the latter occaſioned 
Strife and Diſſention betwixt the neareſt Re- 
lations (f). In the Breaſts of Kings, Ambi- 
tion ('tis true) reigns with greater Violence, 
and tranſports them to Actions more bloody 
and cruel: yet we may trace ſome Footſteps 
of the ſame Paſſion in Shepherds and Ruſticks, 
Hornius (g) proceeds to obſerve, That, in 
thoſe early times, 1 provoke others with Ward's 
or Blows, would have proclaim'd a Man's Folly 
as well as his eMalice : becauſe, this wonu'd 
have given a Right to the Party, thus 1 
to tate the fir N Opportunity of killing bim. 
ain, there could be no Hopes of Booty among it 
People, as yet nted with Wealth, and 
poſſeſſmg no other Stores but thoſe of Fraits, 
plenty of which was to be had in other places, 
with little Pains and no Danger. As if the 
Proſpect but of moderate Gains were not, with 


bad Men, Temptation enough to do wickedly!. 


Or as if Thefts and Robberies were not as com- 
mon of Old, as they are at this Day, amongſt 
People living wholly on Graſing and Tillage ! 
Nat to ſay, that the Occaſion of founding Com- 
mon-wealths, was not only to protect Men 
from Robberies, but alſo from any Injuries, 
which they might be capable of offering or 
receiving. What he afterwards affirms is very 
true; That, Let the Suſpicrons of Another's 
miſe bie vous Deſign be never ſo well grounded; 
this will not 5 an Attempt upon him, by 
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(a) The Perſians took the true way of demonſtrating this; who had a Cuſtom, upon the Death of their King, 
to live the five enſuing Days without any Law; to the end, That finding, by Experience, the miſerable Effet; of Anar- 
chy, the Slaughter, the Rapine, and if there be any thing worſe, that accompanied ſuch a Condition, they might be engaged 
in a firmer Allegiance ts their Sovereign for the future, Sext. Empir. adv. Mathem. J. 2. p. 70. Ed. Genev, To the fame 
Purpoſe may be applied ſome of the Reaſons which, according ro the Account of Herodotus, B. 1. induced the Medes, 
living before in independent Villages, te inveſt Deies with the Regal Authority over them. (1) The Remainder 
ut this Scctu is taken from our Author's Abridg. de Of. How, & Civ. 1.2, c. 5. Cy. (b) In 4vibus, p.532. Ed. Lug. Bar. 

(c) L.1i. (d) Comp. Hobbes de Cive, I f. ſ. 2. (e) B. 2. c. 2. f. 6, 12. (2) V. Gror. I. 1. c. 4 f 4. n. 2. 

GOV. 4, Sc. (f) See Geneſ. XIII. 3. XVI. rs, 26, 21. (g) 7:4. Virg. Ecleg. 3. v. 25, Cc. Blog. 7. 
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way of Prevention. And that Right and Power 
of All over All, with which Mr. Hobbes inveſts 
Mankind in 4s State of Nature, ought to be 
extended no farther than right Reaſon allows 
of ; amounting only to this Senſe, that Man, 
in a State of Natural CO has a Right to 
employ againſt all Perfons, all ſuch means for 
his Preſervation, as Reaſon judges neceffary for 
him to uſe, and dangerous to let alone. Where- 
fore to carry our Caution farther than right 
Reaſon ſhall preſcribe, is, doubtleſs, a Breach 
of the Law of Nature. So that he, who on 
any uncertain Fears, kills the Perſon he is 
afraid of, when he might, as conveniently, have 
eſcaped from him, mult be adjudged guilty by 
the ſaid Law. Whence they appear to be 
certainly in the wrong, who imagine that this 
Principle juſtifies Rapines and Robberies, upon 
ſuch as are not open and profeſs'd Enemies. 
For Robbery and Rapine plainly denote ſuch 
Means, as ſound Reaſon can never judge ne- 
ceſſary to a Man's Preſervation ; but ſuch as 
are rather made uſe of to ſerve the Ends of 
Avarice and Cruelty : it being never alledg d, 
in Plea for Robbers, that they ſpoil Men of 
their Goods, in their own Defence. That 
other Expreſſion ſeems very ridiculous ; Sup- 
poſing Hatred and Diffidence io have reign'd never 
fo much among ft Men; yet this could never be 
ſaid to have happen d purely for the ſake of Com- 
mon- wealths for Men did not therefore hate 
or diſtruſt one another, purpoſely that they 
might conſtitute a Civil State; but they there- 
fore conſtituted a Civil State, becauſe they 
diſtruſted or hated one another. And tho' we 
ſhould allow as fully as can be deſired, that 
while the Hatred of one Perſon extended only 
to ſome few, who were diſagreeable to him, 
he might, at the ſame time, love and favour 
all Others, or, at leaſt, not be enraged againſt 
them; yet if each Man had but his fingle Foe, 
this alone were enough to fill che World with 
Hatred and Diſſention. Tis therefore a vain 
Attempt, to aſcribe the Original of Commu- 
nities, to The Accidents of Neighbourhood, and 
the Natural Iucreaſe of Mankind by Generation. 
This laſt, indeed, affords a conſtant Supply, 
whence Civil Bodies are ſtock'd and maintain d: 
in like manner, the former might perhaps give 
Occaſion for Neighbours to join themſelves to 
the ſame Community, rather than to divide. 
But the Cauſe which firſt moved Men to eſta- 
bliſh Societies, is, by no means, deducible from 
theſe Grounds. 
VIII. Nor has any One reaſon to imagine, 
that a bare Reverence of the Law of Nature, 


which prohibits indifferently all ſorts of In- 


juries, could ever have been able to ſecure the 
whole Body of Mankind, (as conſider'd in a 
State of Natural Independency,) from mutual 
Prejudice. Some there are (it muſt be con- 
teſs'd,) with whom Honour, Juſtice, Faith 


and Innocence are ſo much in eſteem, that the 
would not violate theſe Rules, tho' ſure ot Im. 
punity. Many alſo may be well repreſented 
by that Character which we find in Arjftorie (a); 
Who refrain from Injury upon a Principle of 
Fear, (it being difficult to wrong others, without 
being likewiſe wrong'd by others :) and who are 
therefore unwilling either to ao Wrong or to re- 
cerve 1t (1). Now, were all Men of this Temper, 
the Eſtabliſhment of Civil Communities mighr 
not appear ſo very neceſſary a Work. But, on 
the contrary, what Numbers are there, who 
make light of breaking through the moſt ſacred 
Ties ot Duty, whenever invited to injure 
Others by the Proſpect of ſome Gain to them. 
ſelves, and the Hopes of eſcaping, by Force or 
Fraud, from the Hands of the injured Parties ? 
Not to diſtruſt ſuch Men as theſe, would be 
Voluntatily to expoſe our ſelves to their 
Wickedneis and Inſolence. arum tuta per 
ſe ipſa probitas eft, lays Salluſt (b). Unguarded 
Honeſty is but an undefen/ivle Fold. But as it is 
the part of Prudence, to keep a watchful Eye 
on bad Men, and to make an early Proviſion 
againſt their Attempts; fo is that Aſſertion of 
Mr. Hobbes (c) unreaſonably harſh, wherein 
he affirms, That tbe Flope of any Man's Se. 
curity and Preſervation conſiſts in bis being able, 
by his own Strength and Cunning, either openly 
or ſecretly, to be before-hand with his Neighbour 
in Miſchief. Indeed the Generality of Men 
are ſo far corrupted, that whereſoe ver there 
is Appearance of greater Advantage from the 
Tranſgreflion of Laws, than from the Obſer- 
vation of them, they make no Scruple to tranſ- 
greſs them: According to that of Plato (d); 
Fhoever concerves it in his Power to do unjuſtly, 
readily does ſo : each Perſon concluding Inj uſtice 
to make much more for his private Intereſt, than 
Juice could do. Let to reproach all Mankind 
with this perverſe Diſpoſition, is carrying the 
Point and the Cenſure too far. Nay, by the Con- 
feſſion of Mr. Hobbes himfelt (2), ſome modelt 
Natures there are in the World, that do not 
aſſume to themſelves more than they leave to 
others; always having their Eye on that Rule, 
To do as they would be done by. How any one, 
upon Pretence of providing for his own Se- 
curity, could ruſh upon the Oppreſſion and 
Ruine of ſuch innocent and excellent Perſons, 
I muſt, for my part, own my ſelf at a loſs to 
underſtand. Nor can it ever be, that right 
Reaſon ſhould warrant my going to kill or 
oppreſs another, of whoſe Deſigns to do me 
hurt I have not had very particular Indica- 
tions: there being, till then, many better 
ways left open of compoſing Matters amicably. 
For, as to that Pravity of Nature and Diſpo- 
fition, which is common to the whole Race of 
Men, and which therefore admits of various 
Degrees, we cannot, on the account of it alone, 
conclude a Man an open and profeſs'd Enemy. 


(a) Ad Nicomach. J. 4. c. 3. p. 46. C. Ed Pariſ. 
vetouſneſs; Our Author has ex 


c.5.C.8. (b) Adherbal, in Bel. Jugurth, 
(2) De Cive, c. 3.1. 27. 


(1) This Paſſage is nor: to the purpoſe, reſpecting only Co- 
preſs d himſelf more to the point, in his Abridgment De Off:/o Hom. & Civ. 1. 2. 
(c) De Ci vs, C. 5. ſ. 1. 


(d) De Repub | 2. p. £93. Ed. Ich. 
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'Tis own'd, therefore, that as to the Diſcharge 
of Natural Duties from Others to me, I cannot 
have it, in a State of Nature, fo well ſecured, 
as under Civil Government: yet neither is it 
left in ſo miſerable an Uncertainty, as that 
hereby I mult be obliged, or may be permitted, 
to treat All Men in a hoſtile Manner. For, 
while I find my own Strength to be equal or 
ſuperior to another Man's, and while that 
Man, by Word or Deed, teſtifies a Defire of 
living peaceably with me, and by real Proofs 
confirms the Truth and Sincerity of that De- 
fire; What reaſon have I to account him my 
Enemy ? Or, How can the bare Suſpicion, that 
all this Friendſhip is but Counterfeit, or, that, 
in time, he may come to alter his Mind, give 
me Authority to aſſault him by way of Pre- 
vention? And the Truth of this will appear 
more evidently, if we look upon the Practice 
of entire and independent States and G ern- 
ments, which are, with regard to each other, 
in a State of Nature. Here all Men agree in 
judging it a Crime for one Nation, by ſecret 
Stratagem or open Force, to Attack another 
(as yet not known by any Exchange of good 
or bad Offices, nor engaged in Friendſhip and 
Alliance by Covenant or overt Act,) —4 be- 
cauſe there 15 no common Power preſiding over 
both, by which the other State, if attempting 
any injurious Deſigns, might be reſtrain'd and 
puniſh d. Which clearly proves againſt Mr. 
Hobbes (i), that the Lau of Nature 75 not alto- 
gether dumb even in a State of Nature: tho? in- 
deed there is much greater Secvrity of having 
this Law obeyd, under Civil Government; 
where the Power of the Magiſtrate is at hand, 
to compel thoſe who are wanting 1n returns of 
Kindneſs and Peace. But, notwithſtanding all 
this, thus much Prudence ſuggeſts to us, that 
we ſhould not only provide, by a timely De- 
fence, againit the open and profeſs d Malice of 
Wicked Men; but that we "ſhould likewiſe 
eſteem the Goodneſs of Others, not infallible 
and immutable. And, to anſwer all theſe Ends, 
no ſuch univerſal Safe-guard, as Cuil Society, 
could be invented or concei vd. 

IX. Moreover, altho' the Law of Nature 
direct us, in caſe any Difference ariſe, to adult 
it amicably amongſt our ſelves, or refer it to 
the Arbitration of Others; yet neither thus 
would the common Peace be ſufficiently ſe- 
cured. For with the ſame Eaſe, that we diſ- 
penſed with our ſelves, in breaking the other 
Natural Rules, we might alſo ſlight this of 
appealing to Arbitrators, and ſo have imme- 
diate recourſe to Arms. Beſides, ſuppoſing two 
Men, had by Conſent, referr'd their Differences 
toa third Perſon; yet were either of the Parties 
diſſatisfied with the Deciſion, it were no hard 
Matter for him to renounce and reject it; in cafe 


— — 


he found his own Strength ſufficient to ſhelter 
him from Human Puniſhment : eſpecially ſince 
the Arbitrator 1s not endued with any Autho- 
rity and Command, by Virtue of which, he 
might oblige the Parties to ſtand to his Sen- 
tence, Therefore, in a State of Natural Li- 
berty, Prudence will adviſe us, that we rely 
not too much on the bare Faith of others; 
but that we believe the Obſervation of all 
Compacts to be then beſt aſcertain d, when 
either * are grounded on the mutual Ad- 
vantage of the Parties, or when tis in our 
Power to force thoſe with whom we treat, to 
be juſt and honeſt. But where Perfidiouſneſs 
1s encouraged by Hopes of Profit, and not re- 
{train'd by Fear of Puniſhment, there it were 
Madneſs to think, that bare Covenants ſhould 
be able to warrant our Safety. This appears 
from the Practice of all Nations; who when 
they break off their Alliance with one State, 
ſtrengthen themſelves with the Friendſhip of 
another: by which Act they do not preſently 
Condemn themſelves of Treachery, in thus 
ſeeking for Protection to the Faith of Others; 
but, in as much as Communities are chiefly 
guided by Intereſt, in fixing their Alliances, 
they do but ſubſtitute an advantageous League 
in the room of one which was, either unpro- 
fitable, or dangerous. And 'tis under theſe 
Reſtrictions and Mitigations only, that we can 
any ways admit of Mr. Hobbes's (a) Poſition, 
that Covenants founded upon mutual Faith, in a 
State © _— 3 PR For tho' it be 

lauſibly enough ſaid by Zrny (b), that A 
Men 9 0 yu Ei I Joe that, 
to repoſe Faith in them, is, with moſt Men, a 
Tye upon their Fidelity; yet tis the ſafer 
Courſe, in a State of Nature, to think upon 
that vulgar Saying; | 


v. 830. 
Nice xeiuar' atom, A, N ien. T heogn. 


Undone by Truft ; and by Diſtruſt preſerv d. 


X. Again, there 1s another reaſon why the 
Law of Nature cannot be able, of it ſelf, to 
enſure the Peace of Mankind. For this, is 
the Caſe of Natural Liberty, that each Man, 
as he places his Defence and Safety in his own 
proper Strength, ſo as to the means of obtain- 
ing that End, and the whole Management of 
his Actions, he purely conſults and follows his 
own private Judgment. And what a wide Dif- 
ference there is between Men in this reſpect, 
no one can be ſo ignorant, as not to have made 
part of his Obſervation (2). Few there are of 
ſo happy and noble a Temper, as to have, at the 
ſame time, that piercing Sagacity, which may 
diſcern what is for the laſting Adyantage of all 
Men in general, and of each 1n particular ; and 


(r) Dances. @wminc.l.s 


Man, has this, If a Man ask why the whole World does not make one fingle Nation, nor ſpeak the ſame Language, 
in the ſame Uſages and Worthip, I antwer, that, conſidering the variety 


nor live under the ſame Laws, nor a 


(b) L. XXII. 22. (2) Mr. Bruyere in His Character of 


of Mens Humours, the difference of their Taſts, and the contrariety of their Judgments, tis ſtrange that even 


icven or eight Perſons can live Amicably under the ſame Roof, within the ſame Compaſs, and c 
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Family. 
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that Strength and Firmneſs of Soul, which may 
conſtantly purſue what has been prudently fore. 
ſeen. The greater Number are, on account of 
their Natural Dulneſs, impoſed upon by groſs 
Error, in the likeneſs of Reaſon. Others are 
hurried by the Violence of their Paſſions, 
whereſoever the Gratifications of Luſt, or the 
falſe Appearance of Advantage ſhall draw them. 
Now in ſo endleſs a Diverſity of Opinions and 
Deſires, What Hopes can there be of Peace and 
Agreement : whilſt every Fool is as ſtrongly 
conceited of his own way, as the Wiſeſt Man 
is convinced of his; and the former will no 
more ſubmit to the latter, than the latter will 
condeſcend to be inſtructed by the former? 
Since therefore Reaſon alone, according to the 
Tenour which we find it to hold in particular 
Perſons, is inſufficient to compole theſe Diffe- 


rences in Judgment; other Means are to be 


uſed, by which an agreeable Union and Har- 
mony of Mind may, in ſome Degree , be 
obtain'd (1). 

XI. In fine; altho' it be evident to all Men, 
that by breaking the Law of Nature, they ex- 
ceedingly obſtru& their own Happineſs ( the 
Promotion of which, depends on the Aſſiſtance 
of Others, ) and bring many grievous Exils 
and Dangers on L e tho' Natur: has 
likewiſe imprinted it on the Minds and Con- 
ſciences of Men, that ſuch as act contrary to 
her Decrees, by lightly invading and harming 
their Neighbours, ſhall not, 1n the laſt Event, 
go unpuniſh d (a): laſtly, tho' the Benefits chat 
would redound to them, from their obſerving 
Natural Precepts, and the Evils which they 
incur by tranſgreſſing them, are a manifeſt Ar- 
gument, that it is better for Men to live kindly 
and ſociably than otherwiſe : yet would not all 
this be enough to procure the ſettled Peace of 
Mankind. And that, becauſe the Multitude 
act not by rational Motives, but by wild Im- 
pulſe, miſtaking Paſſion for Reaſon ; chiefly 
thro' the Fault of Cuſtom or Education, which 
ſtifle and ſuppreſs the Force of 1award Re- 
flection. As alſo, becauſe the greateſt Part of 
Mankind are wholly intent upon the preſent, 
without any Care or Thought of the future; 
and are commonly moved by theſe Objects, 
which thruſt themſclves upon their Senſes, 


while thoſe of a higher and nobler Nature are 
too Refined for their Affections, and too Re. 
mote for their Deſires. Whence it comes to 
paſs, that the dread of Human Puniſhment, ; 

with too many, more prevalent than that of 
Divine Vengeance; which yet ought to hold 
the Sovereign Place in our Fears. Becauſe, the 
Juſtice of Providence 1s, for the molt part 

{low, and the Methods of it Secret and Re. 
tired (b): Which, with bad Men, is an Ar. 
gument, that the Calamities, which ſometimes 
attend Impicty, ariſe from other Cauſes (e); 
eſpecially , when they find, that the wor(t 
amongſt them often abound in thoſe things, 
which the Vulgar take for the Meaſure and 
Scandard of Happineſs, while the Good are 
oppreſs'd with many Afflictions, ſufficient to 
porn the Wicked and Fooliſh, that Virtue 


as lictle Power, unleſs in making Men mifer. 


able. Thus Platarch (d) obſerves : When 
t 15 immediately executed on a Crime, it 
flops thoſe Men in the Courſe of their Wickedneſs, 
whom Succeſs would have encouraged 10 proceed. 
For nothing does ſo much enfeeble the Hopes and 
deject the Mma of the Oppoſed as the Reſpuec 
and Delay of Drume Vengeance; and nothing 
more encreaſes the Cruelty and Iuſolence of therr 
Opgpreſſors. And with this very Preſpecł it is, 
1 hat the Wicked encourage and hearten themſelue: 
in Villany ; that the Fruit of their Crimes they 
ſhall recerve in Hand, but the Puniſhment in Re. 
ver ſion, and at a great Diſtance from Enjoyment. 
It may farther be added, that the Stings of 
Conſcience, preceding a villainous Act, are not 
ſo fierce and raging as thoſe which follow 
after, when what 1s once done, we find 
our Skill ro undo(e): and that the Voice of 
Reaſon, which could not be heard in the Hurry 
and Tumult of our Paſſions, when theſe once 
begin to cool and ſettle, will ſound molt for- 
cibly in our Breaſt (f). In lite manner (fa 
the Wiſe Author but now cited (g),) as Aal. 
factors, when led to Execution carry each their 
Croſs, ſo does Sim, out of every Offence, frame 
its own Torments : that 
4 miſerable Life ſuch as 1s not only confounded 
with Shame, but difirafted with Horrors, Con- 
vulſions, Remorſe; and all the Tumults of 4 
troubled Mind. But becaule theſe inward Tor- 


— 


( 1 ) The latrer — of this Period is taken out of our Author's Abridgment, De Officio Hom. & Civ. B. 2. 


. 5. . 8. (a) C 


Extruite immanes ſcopulos, attollite turres, 
Cingite vos fluviis, vaſtas opponite yl uas; 
Non dabitis murum ſceleri.— 


aud ian. De IV. Conſulat. Honor. v. 204. 


Heap Rocks and Towers the vaſt Aſcent to win; 
Let Floods ſurround, or Foreſts hem You in; 
All Nature is too weak a Fence for Sin. 


(b) 'Tis an Obſervation of Ceſar, that Divine Providence, to firike Men with a deeper Scuſe of Affiiffion, by A ſudden 
Change from proſperous Affairs, ſometimes grants to thoſe, whom it intends exemplarily to puniſb for their Wickedneſs, the 


more fortunate Succeſs, and the longer Enjoyment of Impunity. 
(d)] De Sera Numinis Vindicta, p. 548. D. E. { 


De B. G. I. 1. c. 14. n.5. (c) 44d. Eccleſiaſt VIII. 11. 
e) Curtius VIII. 2. Nature ſcems unkind in leaving Men under 


this great Weakneſs and Diſadvantage, that generally they conſider things leſs before they do them, than afrer they have 


done them. 


(f) Plutarch De Ser. Num. Vindict. p. 555. E. When a Man, out of Avarice, Envy, Ambition or ſenſual Deli gbr, 
has committed ſome heinous Wickedneſs, and after the violent Thirſt of his Deſire is cool'd and appeas d, takes time to refl:#, 
that what he propos d of Profit, Convenience, or Satisfaction in any kind, has left him utterly diſappoinsed, while the baſe 


Impreſſions and horrid Tyranny of Sin remain in 


Force; muſt neceſſarily be brought to this Perſwaſion, that when for the 


ſake of empty Glory, or unworthy Pl:aſure, he broke through the moſt ſacred, moſt beautiful and excellent Rules of Mankind, 


he, at the ſame time, fillid his miſerable Life with Shame and Diſquict. 


(g) lbid. a 


moſt ingenious Artiſt of 
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ments make no Impreſſion on Senſe, they have 
ſo much the leſs Efficacy towards reſtraining 
the Growth of Wickedneſs in Others. Mr. 
Hobbes (a) is in the right, when he tells us 
that Scarce any Fluman Action can be aſſien'd 
qwhich is not the Beginning of ſo long a Cham of 
Conſequences, as our foreſigbt ſeldom reaches to 
the End of. The pleaſant and painful Accidents 
of Life, are ſo firmly lmk'd together, that he who 
receives the Pleaſure, is, at the ſame time, ob- 
liged, (whether he apprehends it or not,) to accept 
of the attending Pam. T hus the Abuſe of Power 
1s ptniſh'd by the Power and Violence of Others ; 
[ntemperance by Diſeaſes, &c. and theſe are 
what I call Natural Puniſhments. Let the 
Generality of Men, either through Defect of 
judgment, or Vehemence of Paſſion, are com- 
monly hindred from giving theſe Conſidera- 
tions their due weight. Wherefore there re- 
main'd no way of laying ſo powerful a Re- 
ſtraint on Human Corruption, as what is now 
afforded, ſince the Inſtitution of Civil States. 
Plutarch (b) ſeems to have forgotten himſelf, 
when he cenſures Colores for the following 
Aſſertion : They who firſt regulated Life, com- 
poſed Laws, ſet up Governments and __— 
over Cities, and enforced Obedience to their Di- 


( a) Leviath. c. 31. towards the End. 
( * ) Quintil. DÞi/t:c. Orat. l. XII. c. 7. 


— 


fit , that 2 


(b) Againſt Coles, p. 1124. D. 


rect ions, were certainly the Perſons who acliver a4 
us from Trouble and Tumult, and eftabliſh'd Peace 
and Safety in the World. Take away theſe En- 
agements ; and we ſhould live like wild Beaſts, 
and hardly forbear to devour the next we meet. 
For, that grave Writer, who reprehends this 
ny of ſpeaking, could have no very deep In- 
ſight into Human Nature and Diſpoſition, if 
he imagin'd, that, upon reverſing the Laws of 
all Civil Communities, the Honour and Safet 
of Mankind could be preſery'd by the Wile 
Rules of Parmenides, Socrates, Plato, or He- 
raclitut. And, tho' we ſhould never ſo freely 
ſubſcribe to Ari/tippus's Boalt (c), who, when 
ask d, What Advantage Philoſophers had above 
other Men? Replied, Were there a general 
Repeal of all Laws, we ſhould continue to live as 
regularly and peaceably as we do at preſent : yet, 
What would become of the far greater Number ; 
who, 1f left to themſelves, would fancy Luſt 
and Paſſion the beſt Reaſon and Philoſophy ? 
Rather, therefore, let this be the final De- 
ciſion of the Caſe; Qui ratione traduci ad me- 
liora non poſſunt, metu contineantur ( (). 'Tis 


hey whom Reaſon cannot perſwade 
to do Better, Fear ſhould reſtrain from doing 
Worſe. | 


(e) i Heſych. De Vir. Ituſtr. 


C H A 


p. II. 


Of the inward &ructure and Conſtitution of Civil States. 


T follows now, that we enquire more ex- 
actly into the inward Structure and Con- 
ſtitution of Cuil States, That Men, therefore, 
might render themſelves ſecure againſt the 
Wickedneſs of Others, ſo far as the Condition 
of their Nature will admit, no other Expe- 
dient could have been invented but this, that 
each Perſon ſhould provide a ſufficient Guard 
about him; by means of which, the Deſigns of 
others might appear ſo dangerous in the Exe- 


cution, that they would think it their ſafeſt 


Courſe, rather to refrain than to engage, ra- 
ther to keep the Peace, than to be the Challen- 

ers and Aggreſſors in a War. For the ma- 
| Fob Inclinations of Men, and their ready 
Diſpoſition to their Neighbour's Hurt, cannot 
any way be more effectually kept under, than 

by ſetting before their Eyes ſome preſent Dan- 
ger, which muſt certainly fall on him that ſhall 

are to Aſſault another; and by taking away all 
Hope and Proſpect of Impunity. Now ſuch a De- 
fence, or Aſſiſtance as this, can by no means be 
aftorded by any fortified Place , whether it de- 
rives its Strength from Nature or from Art : 
For to he thus continually in Hold, 1s to be a 
perpetual Priſoner : nor would it be eaſy, for a 


—. 


ſingle Man to Defend his Poſt. But if he let in 
others to help him, there will be a Danger from 
them likewiſe, and he will ſtand in need of a 
new Protection. Some kind of Aid might indeed 
be expected from Arms; but not to ba De- 
gree, as that one Perſon alone, ſhould be able to 
promiſe himſelf any long Security from hence, 
againſt numerous Oppreſſors. So too, the De- 
fence, which might be made by Brute Crea- 
tures, 1s "_ lender and uncertain, and by 
no means capable of ſhielding us from Dangers 
of this Nature. For tho' we meet with a 
Story of two Dogs, that performed Military 
Service againſt the Americans (a) (1); and tho 
the Emperour of Ceylon in his Royal City of 
Canay, is reported to have a Life-Guard (as it 
were ) of an hundred Elephants, which go 
their rounds upon the nightly Watch, and are 
the publick Executioners of Criminals: Yer 
many «Mex mult join in teaching and training 
them, e er they can be made fit for theſe Em- 
ployments. It remains therefore, that againſt 
the Dangers, which might be apprehended from 
Men, Men alone could afford an agreeable Re- 
medy, by joining their Forces together, by in- 
ter weaving their Intereſts and Safety, and by 


— 


(2) Gomara, Hiſt, Gzner. Ind. Occid. c. 44. & 65. 
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(1) See Montaign's Eſſays, B. 2 c. 12. p. 336. 


form- 


508 _ 


Of the inward Strufure 


Book VII. 


forming a general Confederacy for their mu- 
tual Succour (a). 5 

II. But it is manifeſt, that the joining toge- 
ther of two or three, or of a few Perſons, muſt 
neceflarily prove inſufficient for this Defence; 
becaule, then, the leaſt Addition, on the fide of 
the Invaders, would turn the Scales, and carry 
them on to certain Victory; and therefore 
would encourage and embolden them to begin 
the Aſſault, by promiſing not only Impunity, 
but Succeſs. So that to obtain the Security, 
of which we are now in ſearch, it is requiſite, 
that the Number of the Confederates be fo 
great, as that the Advantage of a ſmall odds, 
on the Enemy's fide, ſhall not viſibly deter- 
mine the Iſſue of the War; and conſequently, 
that this League and Union be made by a con- 
{iderable Multitude, Hence Plato (b) demands 
ſuch a Number of Subjects in his Common. 
wealth, as ſhall be able to repel their Neigh- 
bours, when they prove Injurious, and to ſuc- 
cout them when they are Oppreſs d. From 
what has been offer'd, this farther Remark 
may be drawn, that the juſt Meaſure of any 
State, ought to he taken from the Proportion 1t 
bears to the Strength of thoſe about it. And 
therefore thoſe Communities, which were 
heretofore look'd on as ſufficiently large, when 
Mankind was divided into a prodigious Variety 
of diſtinct Governments, are too little ſince 
the forming of Mighty Empires. For, as 
Pliny (c) obſerves, Bodies, however bigh and 
towring, ſenſibly diminiſh, when ſet in Com- 
pariſon with thoſe that over top them. 

III. To proceed; tis no leſs neceſſary, that 
the Multitude united on this account, do agree 
about applying the means, for the Attainment of 
the deſired End. For otherwiſe, how numerous 
ſocver they may be, yet, if they conſent not 
in uſing the beſt Methods for effecting the com- 
mon Secu ut, but reſolve to manage each his 
own Strength according to his own Fancy, the 
Deſign will come to nothing. Becauſe, being 

divided in Opinions, and moving contrary 
ways, they will nat help, but hinder, one ano- 
ther. Or, to ſuppoſe the beſt, if they ſhould 
once happen to agtee well enough about the 
Undertaking of a ſingle Action, either upon 
ſudden Impulſe, or upon Counſel and Delibe- 
ration, led on by the Hope of Victory, of 
Booty, or of Revenge; ( as may ſometimes be 
obſerved, in the mad Diforders of popular Tu- 
mults (d): yet afterwards, either by the Diffe- 
rences ot their Tempers and Judgments, or 
by that Envy and Emulation, which is natural 
to molt Men; or through Lightneſs and Incon- 
{tancy, they will be ſo torn afunder, as that, 
for the future, they will have no manner of 
[nclination, either to afford their mutual Suc- 
cout, or ſo much as to keep the Peace among(t 
themlelves (e). And conſequently theſe uni- 
ted Bodics, which are form'd of a great Num- 
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ber of Perſons, are, of all, the moſt unlikely 
to hold for any long time; unleſs they are 
kept together by ſome general Fear, reſtrain- 
ing them from quitting a Reſolution, at their 
Pleaſure, which they have once, by Agreement, 
taken up. Whence it follows, that the bare 
Conſent of a Multitude, tho' confirm'd by Co- 
venant, cannot give us that'Security, which 
we now ſeek after; or, that tis not enough, 
for many Perſons to enter into a Confederac 
of mutual Aſſiſtance, and to promile on bo 
ſides, that they will dire& their Strength, and 
all their Actions towards this End, and to- 
wards the common Good. But tis ſtill ne- 
ceſſary, that ſome farther Tye be laid upon 
them, that they who have once conſented, for 
their general Benefit, to be peaceful and help. 
ful to each other, may be hindred by ſome 
Fear, from drawing back and diſagreeing, when 
they find their private Advantage claſhing 
with the publick. 

IV. For the Illuſtration of this Point, Hobbes 
(1)examines ſtrictly the Nature of ſome inferior 
Animals, which (after a ſort) do appear like. 
wiſe to maintain Society among themſelves ; 
of which kind, the moſt Remarkable are the 
Ants and the Bees (2). For theſe Creatures, tho' 
void of Reaſon, by which they might engage 
in Compact, and A to Government; yet 
by joining Conſent, that is, by deſiring and 
declining all the very ſame things, do ſo di- 
rect their Actions towards the common Good, 
as that their petit Confederacies are liable to 
no Differences or Diſſentions. Why it ſhould 
happen otherwiſe with Mankind, and why 2 
conliderable Multitude ſhould not be able to 
live amicably together for any time, without 
the Reſtraint of Civil Authority, is a Queſtion 
not unworthy our Debate. The Reaſon, then, 
for which the wiſe Appointment of Nature 
hath join'd theſe little Creatures, rather than 
others, in publick Bodies, ſeems to be this; 
that they continue all the Winter, and are ſtill 
nouriſh'd after their ordinary manner, whereas 
molt other Inſects, during that Seaſon, either 
periſh, or are preſerv'd without any external 
ſupply of Food. Now theſe Winter-Stores 
may be much more conveniently brought to- 
gether and laid up, if many join their Service, 
than if each Labours apart from all the reſt. 
Whence tis evident, that the Communities, 
form'd by theſe Creatures, have a quite diffe- 
rent End from that of Human and political 
Societies: tho' we may diſcover in them, ſome 
Refemblance of a Communion of Goods, whilſt 
they labour all for the ſame general Stock, and 
afterwards do all receive their Maintenance 
from it. Hobbes offers this farther reaſon of 
the Difference, that all the Government of 
theſe Animals, is nothing but an univerſal Con. 
ſent, or, many Wills directed to the ſame Ob. 
jet, not one arbitrary Will, as in Civil States: 


(a) Comp. Hobbes De Cive, c. 6. 
(4) V Tacit. Annal. I. c. 32. 


; 2:10N-wealth, I 6. c. 45. (1) De Cive, 6.5. . 


(b) De LL. I. V. p. 845. E. Za. Wech. 3 
(e) Compare the Diſcourſe of Plpbius, on the Vices of the t,, Com- 
(2) F. Virgil, Georg 4. 


(c) Panzgyr. c. 61, n. 2. 
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he means, that each of them, in particular, 
conſpires with the reſt, to work together, and 
to treaſure up their Proviſion in the ſame 
Heap; and that all their Wills are not reduced 
into one Sovereign Will, as in Politick Bodies; 
ſo that what a ſingle Ruler, or a governin 
Council determine, ſhould paſs for the Will of 
All in general. The main Cauſes why, in 
theſe Creatures, which live by the Guidance 
of no Superior Faculty than Appetite and 
Senſe, the bare Agreement of Inclinations 
ſhould be ſo laſting, and ſo effectual, as to ſtand 
in need of no other Aſſiſtance, ſeems to be 
theſe that follow. 1. Men are continually in 
Competition for Honour and Dignity, whereas 
theſe Creatures are not: And conſequently , 
that Envy, Hatred and Emulation, which 
flows from this Spring amongſt the former, is 
not to be diſcover'd amongſt the latter. 2. The 
Natural Appetite of the Bees, and that Fa- 
culty, which we may call the Judgment of 
theic Senſes, are exactly uniform, and are car. 
ried on toward the publick Good, which in 
them, difters not from the private, H#hatever 
7s not good for the Hive, (as Antoninus (a) ob- 
ſerves) zs not good for the Bee To ſee their 
Hives full and flouriſhing, is their whole Wiſh 
and Deſire. But amongſt Men, So many Head's 
fo many Hits and ſcarce any thing is look'd 
on as truly Good, which doth not afford the 
Poſſeſlor ſomewhat fingular and extraordina 
above his Neighbours. 3. Creatures, which 
have not the Uſe of Reaſon, neither ſee nor 
fancy that they ſee any Defect in the Admi- 
niſtration of their common Societies (t); in as 
much as they Erected them not with the Gui- 
dance of Judgment, but by the bare Inſtinct of 
Nature, and have not the Art of comparing 
them with others. Again, not one of the 
Bees ever entertains a Deſign of 2 her 
Comb in any other, than the Common ſexan- 
gular Figure: whereas, in Human Polities, 
there are very many, who, thinking them- 
ſelves Wiſer than their Fellows, are Diſguſted 
with the preſent Condition, and are for intro- 
ducing a Change in the Government. And ac- 
cording to the Difference of Judgments, ſeve- 
ral of thoſe Projectors are for ſetting up fe. 
veral Models, or for reforming things each in 
his own way, the Conſequence of which, muſt 
be the Diſtraction of the State, and, in the 
Illue, a Civil War. 4. Theſe Creatures, tho 
they have ſome Ule of Voice, in making known 
to one another their Deſires, at leaſt, when 
their Affections are more warmly rais d; yet 
they want that Art of diſguiſing things, in 
the falſe Colours of Speech, which is neceſla- 
rily required to the diſturbing the Minds and 
Pailions of a Society: This being the Inſtru- 
ment by which, what is Good, is Repreſented, 
either under a greater or a leſs Degree of Good- 
neſs than it really hath, and, what is Evil, is, in 


—— 


the ſame manner, either Aggravated or Extenu- 


ated : or, perhaps, both are painted with a quite 
different Face from what they truly bear. But 
now, the Tongue of Man is often us d for 2 
kind of Trumpet of War and Sedition; which 
1s able, not only to propoſe falſe Rules of liv- 
ing and of acting, but alſo, with fair Gloſſes 
and much inſinuating Language, to recom- 
mend them to Others, and thereby to render 
their Minds utterly averſe to the Genius of a 
peaceful and ſocial Life. On which account, 
it was not without Juſtice ſaid by the Comedian 
2), of the eloquent Pericles, that He thunder d, 
and lighten'd, and confounded al Greece, 3. Ir- 
rational Creatures cannot diſtinguiſh between 
Contumely, or Contempt, and real Damage ; or 
rather, they have no Senſe at all of Contempt. 
Therefore, whilſt they find the Neceſſities of 
their own Bodies ſupplied, they commence no 
Quarrel with their Fellows. But of Men, 
thoſe are the greateſt Diſturbers of the Com- 
mon- wealth, who enjoy the greateſt Opportu- 
ni ties of being eaſy. Nor do they engage in 
Contentions, about their Honour or their Re- 
putation, till after they gain d an abſolute 
Victory, over the Force of Hunger, or the In- 
juries of Weather, Laſtly, the Agreement of 
theſe Creatures is Natural; but that of Men 
only Federal ; that is, Artificial, or rather Mo- 
ral; held together by no other than Moral Ties, 
which do not, in the leaſt, extinguiſh the Na- 


rural Difference of Men's Inclinations, the 


Roughneſs of their Tempers, and the Power 
which they have of taking quite contrary Mea- 
ſares. To all which, we may add this farther 


Conſideration, that, in the Kingdom of the 


Bees, there 1s no Sovereign Authority properly 
ſo call 'd (3), (tho' this be the very Life and Soul 
of a Community ; ) for which reaſon their Mo- 
narch is not Arm'd with a Sting. And there- 
fore tis the greater Miracle of Nature, that 


Rege incolumi, mens omnibus una ; 
Amiſſo rapere fidem. —— — 


Their Prince ſecure, one common Mind they bear; 
Bur, Him once loſt, with wild Diſtraction jar (b). 


Yet here it ought to be well obſerv'd, that 
the Compariſon, thus purſued, between the 
two Multitudes, one of Men, the other of Bees. 
hath been alledy'd to no other End, but to ſhew 
why, in a great Body of Men, deſtitute of the 
Advantages of Civil Government, no long A- 
greement or good Underſtanding can reaſon- 
ably be expected. But we would by no means 
be thought to inſinuate, as if theſe Inclina- 
tions, in which the Seeds of Diſcord are con- 
tain'd, were found to be of equal Force and 
Efficacy in each particular Man; or, as if ſound 


Reaſon did not, from the bare Conſideration of 


Human Nature, ſuggeſt fuch Arguments, as 


1 L. 6. O 54 (1) The Government 


ſuch Creatures is but 


| and Chimerical. See Algernon 


„er's Dilcourſe of Government, c. 2. . 8. (2) 4riffoph. Acharn. V. Plin. L. 1. Ep. 20. n. 17, Cr. Ed. Cellar. 
l 177 4 kind of Miracle in Nature, the whole Hive diſperſe themſelves, aſſoon as their King leaves * 
De Clementia, L. 1. c. 4. © 19, (b) V. Virgil. Georg. L. 4. v. 212, Ce. Add. Tenephen. Cyropad. I. V. a 
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muſt engage and command Men, rather than 
any other Animals, to follow Concord and mu- 
tual Kindneſs. And therefore our Deſign, in 
this Matter, is not, in the leaſt, thwarted by a 
Learned Author (a), who hath undertaken to 
retort theſe fix Reaſons of Mr. Hobbes by ſhew- 
ing, That as Man naturally loves Honour, ſo 
Honour is the Natural Reſult of good Actions: 
That he more perfectly underſtands the Force 
of the publick Good, 1n ſecuring his own pri- 
vate Intereſt: That he _— the Gift of Rea- 
ſon, which equally diſpoſeth him, as his Lot 


ſhall fall, to Govern or to Obey : That he hath 


the Art of enlivening and adorning his Ratio- 
nal Faculty, by ſetting an Edge and a Grace 
upon it, with the molt proper Expreſſions: 
That he apprehends himſelf to be under the 
Guidance of a Law, by the Power of which he 
diſtinguiſheth a down-right Injury, from a Da- 
mage offer'd without Injury : Laſtly, That A- 

reements, made amongſt Men, are not only 
3 and confirmd by Nature for a 
long Continuance, but do likewiſe receive 
from Art, as the Aſſiſtance of Nature, many De- 
fences againſt leſs uncertain Dangers, as by 
means of Writing, a Duration beyond the Age 
of Man. The Argument doth not at all affect 
&s, unleſs it could make out, that a numerous 
Body of Men, united under no common Go- 
vernment, might not be diſturb'd by a very 
few: As likewiſe, that all Men are judicious 
and Wiſe, and do, after the cleareſt manner, 
apprehend the Dictates of ſober Reaſon, and 
have utterly diſabled all their evil Affections 
and Deſires. He, certainly, erects a Civil State 
upon no better than a ruinous Bottom, who 
makes too large Allowances to the Modeſty 
and Ingenuity of Mankind ; and meaſures the 
Integrity of Others, eſpecially of the loweſt 
Rabble, by his own. 

V. But what that is which we may depend 
upon, as ſufficient for the long keeping toge- 
ther the Conſents and Inclinations of an uni- 
ted Multitude, will eaſily appear, to one that 
throughly examines the common Bent and Ge- 
nius of Mankind. Now 1a this there are two 
Vices to be diſcover'd, which eſpecially hinder 
any Number of Perſons, from long continuing 
in the ſame general Deſign. One 1s, the great 
Variety of Inclinations and Judgments, about 
diſcerning what is moſt expedient for the com- 
mon End: to which there 1s join'd, in many 
Men, a Dullneſs of apprehending which of 
ſeveral Means propos'd, 1s more advantageous 
than the reſt; as likewiſe, the obſtinate Stub- 
bornneſs in defending what they have once, 
right or wrong, happened to embrace. The 
other general Vice, is a fluggiſh Coldneſs in 
Buſineſs, and an Averſion to doing 3 
what we know to be for our Intereſt: when 
we are under no neceſſary Force, which might 
drive us on, if we hung back, and oblige us, 


whether we will or no, to the Performance of 
our Duty. The former of theſe Evils may 
be remedied, by uniting in a perpetual Bond 
the Wills of all the Parties, or by fo ordering 
things, that in all Affairs, pony, bs the com- 
mon Good of the Society, there ſhould be bur 
one Will to govern their Proceedings. The 
latter, by conſtituting ſome Power which 
{hall be able to infJi a preſent and ſenſible 
Puniſhment , on thoſe who oppoſe or hinder 
the publick Benefit. Tull (b) hath a remark. 
able Saying to this Purpoſe: They obſerve 
(ſpeaking of the Ariflotehans, ) that even the 
Paſſiun of Grief was not conflituted by Nature, 
without our great Uſe and Advantage : that Mey, 
taken in Offences, might be heartily troubled at 
the Correckion, the Reproof, the [gnominy which 
they undergo. For they, who can bear Inf 

and Reproach, without Concern, ſeem to 24 
tain d the Privilege of ſinning with Impunity. 

Now the Union of Wills, could not poſſibly 
be compaſs d in any of the following ways: 
Either that, by a Natural Conjunction, the 
Wills of all the Parties ſhould be amaſs'd into 
one; or that one Perſon only, ſhould exert his 
Will, and all the reſt ſuppreſs theirs; or that 
the Natural Diſagreement of Inclinations and 
Contrariety of Deſires, ſhould, by any means 
whatſoever, be abſolutely taken away, and 
combined 1n perpetual Harmony and Concord. 
The only Method then, by which many Wills 
may be conceiv d as join'd together, is, at leaſt, 
this; that each Member, of the Society, ſub- 
mit his Will to the Will of one Perſon, or of 
one Council; fo that whatever this Perſon or 
this Council ſhall reſolve, in Matters which 
neceſſarily concern the common Safety, ſhall 
be deem'd the Will of All in general, and of 
Each in particular. For when I have made 
over my Fower to Another, his Act and Choice 
is interpreted as mine (c). 

So again, as to the other Remedy propos d, 
tis impoſſible to conſtitute ſuch a Power as 
{hall be formidable to the whole Multitude, 
by Natural Means; that is, by transfufing the 
real Strength of All and Each of them into 
one Perſon, fo as to leave all the reſt utterly 
weak and impotent. But one Man can thus 
only be ſuppoſed to poſſeſs the Strength of All, 
when the whole Body, and every particular 
Member, have obliged themſelves to uſe and 
apply their Strength, as He ſhall judge ex- 
2 When this Union of Wills and of 

orces, is once compleated, thence, at laſt, 
ariſeth what we call a Common wealth, or 
Civil State, the ſtrongeſt of all Moral Perſons, 
or Socie ties. 

What hath been offer'd may, perhaps, be 
more diſtinctly underſtood , if we conſide r, 
that by the Submiſſion of their Wills, made 
on the part of the Subjects, their Natural Li- 
berty of Choice is not extinguiſn d; by virtue 
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(a) Bp. Cumberland De L. N. c. 2. f. 22 


(b) Tuſc. Quaſt. 1. IV. c. 20. 


(c} A good Man ſubmits hit own 


For * and Choice to the Governour of the Uni verſe, as good Subject do to the Laws of the State. Arrian Epictet.“ 
I. 6.12, p. 118. | 
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of which they are [till able, de ſacto, to reſume 
what they once gave, and to deny and with. 
draw their Obedience which they promis'd : as 
likewiſe, that the Strength and Power of the 
Subjects are not, by any Natural Conveyance, 
transferr'd really on the Sovereign, as if, for 
Inſtance, the Strength, which lay in the Shoul- 
ders of all the Subjects, ſhould be removed to 
the Prince's Shoulders; and, conſequently , 
that both the Wills and the Strength, of thoſe 
who are govern'd, are, as we may fay, turn'd 
in the Scales, and render'd conformable to the 
Governour's Pleaſure, only by theſe two Mo- 
ral Weights, which we come now to examine. 
The firſt is taken from their own Act and Co- 
venant, by which they engage their Allegi- 
ance : and this receives all poſſible Force from 
the Command of G O D, and from the ſacred 
Authority of an Oath; both which are ſo 
much the more effectual, in over-ruling Men's 


Minds, the more carefully the Parties have, 


from their Childhood, been Educated with 
good Diſcipline and Inſtruction, and the more 
Knowledge they have obtain'd of the Neceſſity 
and Uletulneſs of Civil Government. But 
they who, through the extreme Pravity of 
their Mind, refiſt the Force of this Weight, 
whilſt they, either fooliſhly imagine Govern- 
ment to be a Stratagem found out for the vex- 
ing and oppreſſing ot all others, to ſatisfy the 
Tyrannical Pleaſure of a few; or elſe are 
overcome with a heavy Liſtleſsneſs, rendring 
them averſe to the voluntary Performance of 
what their Duty requires; theſe, we ſay, are 
drawn to obey their Superiors, by that other 
Weight which we have ſtill in reſerve; that 
is, by the Fear of Puniſhment, and by exter- 
nal Compulſion. Farther, ſince he who com- 
pels Another, ought to ſurpaſs him in Strength, 
and ſince that Strength, by which Governours 
exceed the Force of private Perſons, ariſeth 
from hence, that the Subjects are ever ready 
to apply their united Power, as they ſhall be 
commanded ; hence tis evident, that the Abi- 
lity, which Rulers have to compel and reſtrain 
Evil and Diſobedient Subjects, is owing to 
the Obedience of the Good. Now, that the 
greater Part of a Nation's Strength, ſhall al- 
ways be in the Hands of the Sovereign, tis 
eaſy for him to effect (i); provided that he firſt 
obtain d his Crown by Lawful Means, and that 
he expreſſeth any tolerable Care and Endea- 
vour towards the Diſcharge of his Truſt. For 
as he may ever reaſonably hope, that the Ma- 
jority of the Subjects will be mindful of the 
Divine Command, and of their Oath of Alle- 
giance and Fealty ; ſo tis, indeed, ever the In- 
| tereſt of the larger and better Part of the Peo- 
ple, that the State ſhould remain Secure and 
Undiſturb'd, and that the Lawful Government 
ſhould be maintain'd in its due Przvaleges and 
Authority. But beſides all this, Governours 
have ready at Hand certain uſeful Engines , 
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which afford a vaſt Addition to their Power: 
ſuch as are, good Fortreſſes, and a ſtanding 
Force, engaged to the Prince by more than 
ordinary Ties; by means of which Alliſtances, 
a Multitude, how numerous ſoc ver, may be 
reduced to Obedience, eſpecially if they want 
Arms, and are ſcatter'd at a wide Diſtance, 
through the ſeveral Parts of the Country; and in 
caſe the Sovereign uſeth due Caution, to hinder 
his People from bandying into Factions. 
VI. That the Union, which we have been 
thus explaining ; may be more throughly ap- 
rehended, we are to know, that many Natural 
rſons, before they cloſe into one Moral Per- 
ſon, whatever they Act, and whatever Obli- 
gations they take upon themſelves, they Act 
and Undertake in their fingle Capacities, fo 
that the Number of the Actions and Obliga- 
tions is equal to the Number of the Natural 
Perſons. And tho' often, when we would de- 
note many independent Men, we uſe the Word 
Multitude, which ſeems to imply ſome kind of 
Unity; yet if we conſider more exactly, this 
Term is not one of thoſe which we call Co/- 
leftive Words, or ſuch as ſignify an united 
Body, compoſed of many Individuals, as thoſe 
other Names of an Army, a Navy, an Aembly, 
a Senate, and the like; but really imports no 
more than a bare Number of things 1n general, 
without ſpecifying whether they be of the 
ſame or different kinds, whether they be uni- 
ted or diſpers d. And therefore, propetly 
ſpeaking, a Multizude of Men is not one com- 
pound Body, but many ſeparate Perſons, each 
of which hath his own nN „ and his 
own Will to Determine him in all Matters 
that ſhall be Propoſed. For which reaſon, if 
we thus conlider a Multitude, and then ab- 
{tra& it from the particular Men of whom it 
conſiſts, we cannot aſcribe to it, in this gene- 
ral Notion, any one Action diſtinct from thoſe 
of the pri vate Perſons, or any peculiar Privi- 
lege or Right. Hence ſuppoſe a Man to be in 
a Multitude, or to have many other Men about 
him, not join'd in a common Society, ſhould 
moſt, or ſhould all the reſt of theſe perform 
any AR, or engage in any Compact, whilſt he 
alone enters his Diſſent to the Buſineſs, or, ne- 
gatively, doth not any way approve or partake 
of it, the ſaid Act or Compact ſhall on no ac- 
count affect his Perſon. So that, on the whole, 
to join a Multitude, or many Men, into one 
Compo 


und Perſon, to which one general Act may 
be aſcribed, and to which certain Rights be- 
long, as tis oppoſed to particular Members, and 
ſuch Rights as no particular Member can claim 
ſeparately from the reſt; tis neceſſary, that 
they ſhall have firſt united ther Wills and 
Powers by the Intervention of Covenants : 
without which, how a Number of Men, who 
are all naturally equal, ſhould be link'd toge- 
ther, is impoſſible to be underſtood. 

VII. The Nature and the Number of thoſe 


( 1.) Mr. LeClerc (in His Additions to Morery's DiRtionary, at the bottom of the Article of Catvin,) ſays, That 


Princes who have bur a moderate ſhare of Integriry, may be 


almoſt Ador d by their Subjects. co. 
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Covenants, by the Mediation of which, a Civil 
State 1s compa may be diſcover'd by the 
following Method of Enquiry. Let us con- 
ceive in our Mind a Multitude of Men, all na- 
- turally Free, and naturally Equal, going about 
voluntarily to Ere& themſelves into a new 
Common-wealth : here it will be neceſſary, firſt 
of all, that they covenant each with each in 
particular, to join into one laſting Society, and 
to concert the Meaſures of their Welfare and 
Safety, by the publick Vote. (Tho, in a 
Compact of this Nature, *tis the molt uſual 
way, for particular Perſons, to relerve to 
themſelves the Liberty of departing, if they 
ſhall fee fit (x). ) This Covenant may be made 
either Abſolutely or Conditionally. The firſt 
is done, when a Man engageth himſelf to ſtick 
to this Society, whatever Form of Govern- 
ment ſhall afterwards be approved of by the 
major Part. The latter, when the Perſon en- 
gaging adds this Clauſe, provided ſuch a Form 
{hali be introduced, as is agreeable to his pri- 
vate Judgment. Farther, when this Covenant 
is to be tranſacted, 'tis requiſite that all and 
each of them give their Conſent. He that 
ſhall diſagree, tho' he may happen, for ſome 
time, to continue in the ſame Place with the 
reſt, yet ſtands without the Bounds of the ri- 
ſing State, nor 1s obliged by the Vote of his 
Fellows, tho the greater Number, fo as to be 
under any Neceſſity of joining himſelf to the 
new Eſtabliſhment: but he remains under his 
Natural Liberty, in which it ſhall be lawful 
for him to provide for his private Security, ac- 
cording to his own Meaſures. But after ſuch 
a Society, repreſenting the firſt Rudiments and 
Beginnings of a State, hath been united in 
the manner deſcribed, 1t 1s then farther ne- 
ceſſary, that a Decree be made, ſpecifying what 
Form of Government ſhall be ſettled amongſt 
them. For before this Point is adjuſted, tis 
impoſlible they ſhould take any regular Step 
towards maintaining the Safety of the Publick. 
Now when Matters are come to this Iſſue, they 
who join d themſelves in the Society, upon ab- 
ſolute Terms, ſhall, if they deſign to continue 
longer in the Place where the Society is fix d, 
be bound, by the Agreement of the Majority, 
to acquieſce in the Form eſtabliſh'd, tho* their 
own Opinion more incline to ſome other 
Model. For, by adding no Exceptions to the 
Covenant, they are preſum'd to have, 1n this 
reſpe& at leaſt, ſubmitted to the Will of the 
greater Number; from whom it can, with no 
manner of reaſon be expected, that they ſhould 
quit their own Judgment, to comply with a 
few that obſtinately ſtand out. But on the 
other-hand, they who entred themſelves in the 
Society upon Conditions, unleſs they expreſly 
conſent to the Government reſoly'd upon, ſhall 
not become Members of the new State, nor be 
concluded by the Vote of the Majority. 

VIII. After the Decree hath paſs'd, to ſettle 
the particular Form of Government, there 
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will again be Occaſion for a new Coy 
when the Perſon or Perſons, on whom the $,? 
vereignty is conferr'd, ſhall be actually con- 
ſtituted; by which the Rulers, on the one 
hand, engage themſelves to take care of the 
common Peace and Security, and the Subjects 
on the other hand, to yield them faithful Obe. 
dience; in which likewiſe, is included that 
Submiſſion and Union of Wills, by which we 
conceive à State to be but one Perſon. And 
from this Covenant, the State receives its 
final Completion and Perfection. But now, if 
the Form eſtabliſh'd, ſhould happen to be 2 
Democracy, this latter Covenant doth not fo 
manifeſtly appear; becauſe the ſame Perſons 
are, in different re ſpects, Sovereigns and Sub- 
jects: whereas every Covenant requires two 
diſtinct Parties. Nor doth the different reſpect 
ſeem a ſufficient Diſtinction; as, for Inſtance, 
when the ſame Titius is ſaid to be a Father, a 
Son, a Husband, a Son-in-Law, a Father. in- 
Law, a Merchant, Cc. for here if this Titius, 
as a Merchant, ſhall promiſe any thing to the 
ſame 77:us, as a Father, there is no Covenant 
in the Caſe. We are therefore to underſtand, 
that, in a popular Government, the particular 
Members and the Sovereign Aſſembly, are not 
only diſtinguiſh'd by different reſpects, but are 
really different Perſons, (tho' not of the ſame 
kind,) who have diſtinct Wills, diſtin& Adds, 
and diſtinct Rights from each other. For the 
Will of particular Men is not, immediately, 
the Will of the People : nor can, what par- 
ticular Men ſhall happen to do, be conſtrued as 
the People's Act, or vice versa. Again, parti- 
cular Men neither enjoy the Soyereignty, nor 
any Part of it, but tis lodg'd in the Body of 
the People. For to have a Part of the Sove- 
reignty, and to have a Vote in that Aſſembly in 
which the Sovereignty reſides, are two diffe- 
rent things. So that, hitherto, there ſeems 
to be no reaſon why we may ſuppoſe a Cove- 
nant to paſs between the general Aﬀembly, and 
the private Members of the State. One thing 
indeed there 1s which may be urged, with 
ſome Colour to the contrary : tis that ſuch a 
Covenant would be of no manner of Uſe ; be- 
cauſe, each Man, by giving his Conſent to the 
ſetting up of a Democracy, is, at the ſame 
time, preſumed to have ſubmitted his Will to 
the Will of the major Part; and beſides, the 
Love that he hath for his own Perſon and For- 
tunes, ſeems to lay a ſufficient Necellity on 
any Man to labour with his utmoſt Ability for 
the publick Good, with which his own private 
Welfare is inſeparately United. However, 
altho' it may not, perhaps, be altogether fo ne- 
ceſſary in Democracies, as in other Govern- 
ments, that this Covenant, or mutual Engage- 


ment for performing the re ſpective Duties of 


Sovereign and Subject, ſhould be openly and 
expreſly made; yet tis abſolutely requiſite, 
that we ſuppoſe it to have paſs d by tacit A- 
greement. For whether we look on that firſt 
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Decree, for the Eſtabliſhment of the Demo- 
cracy, as the bare Act of many Wills con- 
ſpring in one Deſire, or as the Covenant of 
each Man with each, to this Purpoſe, 7 will 


ſubmit my Will to a general Afſembly of ns all, 


upon Condition Tou will do the like : yet from all 
this, thus ſtrictly conſider'd, there can no other 
Obligation ariſe but what follows, that every 
Perſon ſhall! be bound to acquieſce, in this 
particular Form of Government, ſo long as 
'tis not alter'd by univerſal Conſent. But now 
the Subjects, in a popular State, are certainl 
under a farther Obligation. For firſt, ea 
Member is bound to ſtand to ſuch Decrces, and 
Commands as ſhall proceed from the general 
Aſlembly; and then again, they are engaged, 
every one in particular, to contribute each his 
utmolt Service to the State, and to prefer the 
publick Good to his own private advantage (a). 
Otherwiſe, on what Pretence ſhould any Man 
be puniſh'd, for not 2 at the 
publick Councils? Since then ſuch an Obliga- 
tion is evidently diſcover d, there mult, of Ne- 
ceſſity, be ſome Principle whence its Origine 
is derived; and this can be nothing elſe but 
the Covenant, of which we have been now 
diſcourſing. 

But, if the Society agree to erect an Ariſto- 
cracy, or a Monarchy, then this latter Cove- 
nant 1s far more viſible. For upon creating 
the Senate, or the Prince, both Parties inter- 
change their mutual Faith, and mutual Per- 
formances thence ariſe, as their neceſſary Duty. 
In as much as, after the Sovereignty hath been 
once conferr'd and receiv'd, the Prince or the 
Senate, no leſs than the Subjects, ſtand bound 
to diſcharge certain Offices, with which they 
were not before concern'd: The People, be- 
fore the palling of this Covenant, being no 
more engaged to obey one Man, or one Coun- 
cil of Men; than that Man, or that Council of 
Men were engaged to undertake the Care of 
the Publick. But now, from what Principle 
could this mutual Faith and Obligation to Du- 
ties, which were not required before, take 
their Riſe, but from Covenant ? 

What we have hitherto deliver'd, concern- 
ing the two Covenants, and the one Ordinance 
or Decree, may be illuſtrated by that Account, 
which Diomyſius Halicarnaſſeus (1) gives us of 
the firſt Sertlement of the Monarchy in Rome. 
For here, firſt of af, a Number of Men flock 
together, with Deſign to fix themſelves in a 
new Seat; in order to which Reſolution, a tacit 
Covenant, at leaſt, muſt be ſuppoſed to have 
paſs'd amongſt them. After this, they dehbe- 
rate about the Form of Government, and that 
by Kings being preſerr d, they agree to inveſt 
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Romulus with the Sovereign Authority. And 
this holds too, in the Caſe of an Inter reguum, 
during which the Society being held together 
only by the prime Compact, it is frequent to 
enter the Debate about the Frame and Model 
of the Common- wealth (5). 

We ought carefully to obſerve, that this 
Method of Producing and Conſtituting a Civil 
State, by the means of two Covenants and one 
Decree, is the moſt Natural, and what agrees in 
general to every kind of Government (2). Yet 
a Monarchy, may ſometimes happen to be 
Conſtituted by one Covenant alone; as ſuppoſe 
many Perſons, without any antecedent _ 
ment, amongſt themſelves, ſhould, at the ſame 
or a different time, each Man for his owe Per- 
ſon only, ſubject themſelves to a ſingle Maſter , 
almolt,in the ſame manner as an Army, which is 
form'd out of Strangers and Mercenaries, who 
come from all Parts to offer their Service. So 
again, they who join themſelves to a Commu- 
nity already liſn'd, have need of one A- 
greement only, by which they, on their own 
part, petition to be admitted into the State ; 
and, on the other part, they who repreſent the 
State, upon Security given for their Obedi- 
ence, admit and receive them. 

It would be an unjuſt Suſpicion, in any 
Perſon, to imagine that what we have offer'd 
about theſe Covenants, in making them the 
Cauſe and Foundation of a Civil State, is pure- 
Iy our own arbitrary Fiction, becauſe the firſt 
Riſe of moſt Governments is unknown, or, at 
leaſt, we do not certainly apprehend them to 
have been compoſed cemented after the 
manner here deſcribed. For 'tis certain every 
State once. had its Beginning (3). But now, 
before the fixing of any State, the Perſons, 
of whom it was to conſiſt, could not be united 
to each other by the ſame Ties, as they are 
after the State is actually ſet up; nor could 
they yet be ſubject to thoſe to whom afterwards 
_ owe Subjection. And ſince we cannot 

erſtand, how either this Union, or this 
Subjection could be made, without the Cove- 
nants or Agreements before mentioned, it 1s 
neceſſary, that the ſaid Agreements mult, ta- 
citly at leaſt, have paſs'd in the Inſtitution of 
Common;wealths. Nor 1s there any thing to 
hinder, but that the Original of fome things, 
not committed to the Monuments of Time 
and Hiſtory, may be traced out by the Diſqui- 
ſitions of Reaſon. 

IX. It may be worth our while, on this Oc- 
caſion, to examine with particular Strictneſs 
the Opinion r Mr. Hobbes, who, in the Ge- 
neration of States, acknowledgeth no more 
than one Covenant of each Man to each Mau; 
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(a) In Thucydides, a Member of a Democratical State, unacquainted with publick Affairs, is ſtyl'd an uſeleſ7 


Citizen. I. 2. C. 40. Ed. Oxon, Socrates's Diſpure with Charmides in 1 — — 
(b) See the Debate of the P erſian N 


(1) B. II. in the Beginning. 


emorab.. J. 3. p. 486. 
es in Herodot. Thalia, p. 121, Cc. and of 


Brutus and his Aſſociatrs, in Dionyſ, Halicarn. I. 4. (2) Mr. Budde (in his Practical Philoſophy, p. 2. C. 4. f. 13, 14.) 
fays, that Philoſophy reaches us the ſame r Origine of States: but, if we conſult Hiſtory, we ſhall 


ſcarce find one Example of any State that has been 


rm'd by ſuch Expreſs Compacts. See Mr. 2arbeyrac's Second 


Note upon this Section. (3) Sce Mr. Lock _ Civil Government, C. 8. /. 7, &c. and Agerneen Sidney upon the 
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frequently repreſenting and declaring, that 
there paſſeth no Covenant between the Prince, 
or the Senate, and the Subjects. Indeed, we 
may ealily gather from the Deſign of his Books 
of Policy, which is clearly diſcover'd in the 
Leviathan, the reaſon that put him upon this 
Aſſertion. His principal Aim was to oppoſe 
thoſe ſeditious and turbulent Spirits, who, in 
his time, labour'd to bring down the Regal 
Power to their own Model, and either utterly 
to extinguiſh, or to render it inferior to the 
Subjects. To cut off from theſe Men their 
ordinary Plea for Rebellion, which was, that 
there is a-reciprocal Faith between the Prince 
and the People, and that when the former de- 
parts from what he engaged by Promiſe, the 
latter are releas'd from their Obedience, as alſo 
to hinder teſtleſs and factious Ferſons from in- 
terpteting every Action of their Prince, which 
ſuited not with their own Humour, as a Breach 
ot his Faith; he relolves to deny that there is 
any fuch thing, as a Covenant, between Sub- 
jects and their Sovereign. And having under- 
taken to maintain, that every Monarch, pro- 
perly and truly ſuch, hath an abſolute and un- 
limited Power; it follow'd, of Courſe, that he 
ſhould exclude all Covenants or Compacts from 
this Affair, becauſe theſe ſeem to be the chief 
Inſtruments, of reducing Authority to Bounds 
and Rules. But now, although it highly con- 
cerns the Intereſt of Mankind, that the Regal 
Power {hould be kept ſacred and inviolable, 
and be ſecuted from the 1mpertinent Cavils of 
thoſe buſie Deſigners, who are always pluck- 
ing at it; yet this Conſideration doth by no 
means make it neceflary, for us to deny what 
is as clear as the L.ight, and to acknowledge 
no Covenant, in a Caſe where there is certainly 
2 mutual Promiſe for the Performance of Du- 
ties not before required. Whilſt I voluntarily 
ſubject my ſelf to a Prince, I promiſe Obedi- 
ence, and engage his Protection: on the other 
hand, the Prince, when he receives me as his 
Subject, promiſeth his Protection, and en- 
gageth my Obedience. Before this reciprocal 
Promiſe, neither was he bound to protect me, 
nor I to obey him, at leaſt by any perfect Obli- 
gation. And who will onead to ſay, that 
an Act of this kind doth not fall under the 
Head of Covenants? Nor 1s this Covenant 
therefore uſeleſs becaule they, who by their 
own free Choice, appoint a King over them- 
ſelves, ſeem before-hand to have entred into 
an Agreement for the advancing ſuch a par- 
ticular Perſon to the Throne. For as the bare 
Fle&ion, without the Acceptance of the Party 
Elected, confers on him no Power over the 
reſt; ſo *tis plain enough, from the Nature of 
the Bulineſs, that they who freely put them- 
ſel ves under the Power of Another, deſire he 


ſhould, in the Exerciſe of that Power, purſue 


the End for which it was given him: and 
that he receiv'd the Power on this Condition, 
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that thoſe who conferr'd it on him ſhould not, 
by his means, miſs of their Aim. They who 
create a Sovereign, therefore, as they, at the 
ſame time, promiſe whatever the Nature of 
Subjection requires; fo, on the other part 
engage him to endeayour the procuring of all 
thoſe Benefits, for the fake of which Civil 
Governments are introduced. And what can 
we call this but the entring into Covenant ? 

X. Nor, upon admitting this Covenant be. 
tween Prince and People, do thoſe Inconve. 
niencies, to which Mr. Hobbes ſeems to have 
had an Eye, neceſſarily follow. This indeed is 
common to all Covenants, that they lay upon 
Men an Obligation to ſome certain Perfor. 
mance. Burt then, there is the greateſt Diffe- 
rence 1maginable, between thoſe Covenants in 
which one of the Parties doth, at the ſame 
time, put himſelf under Subjection to the 
other, and thoſe in which neither Party re. 
quires, with reſpect to the other, any Supe- 
riority or Command. Thus the Right of a 
Maſter over his Servant, at leaſt over ſuch an 
one as freely enters into that Condition, de- 
pends upon Covenant; and in the fame manner 
the Authority of a Father over him that offers 
himſelf to be Adopted, and the Command of a 
General over his mercenary Troops. And yec 
this doth not hinder, in the leaſt, but that in 
all theſe Caſes there 1s a Right of Governing 
on the one fide, and an Obligation to Obe. 
dience on the other: nor may the Party, in 
Subjection, throw off the Yoak, when his 
Superior's Command proves diſagreeable to his 
own Humour (a). For, in all theſe Covenants 
which do not include x Submiſſion of Will and 
of Strength, ſome certain Duties are ſpecifi- 
ed, to be mutually perform'd on the inward 
Principle of Conſcience ; and when either 
Party refuſeth voluntarily to fulfil his En- 
gage ment, there remains no Redreſs but either 
trom War and Violence, or from the Com- 
pulſion of their common Lord. But in Cove- 
nants, where one of the Parties is made ſub- 
ject to the other, the latter may, as he thinks 
fit, preſcribe what ſhall be done by the former ; 
and hath likewiſe a Power of forcing his Com- 
pliance, in caſe of Refuſal ; whereas the for- 
mer Party cannot, on any account, be ſaid 
to hold the like reciprocal Power over him. 
Wherefore a Governour cannot be tax'd with 
Breach of Covenant, unleſs he either utterly 
abandon all Care of the Publick, or take up 
the Mind and Carriage of an Enemy towards 
his own People, or maniteſtly, and with evil 
Deſign, recede from thoſe Rules of Govern- 
ment, the Obſervation of which was, by the 
Subjects, made the neceſſary Condition of their 
Obedience. And 'tis very eaſy for one in Autho- 
rity to avoid and eſcape all thoſe Imputations, 
provided he will but conſider, that the highelt 
of Mortal Men are not exempt from the com- 
mon Laws which attend their Fortune and 


(a) Xiphilin yt. Dion. in Neron. 4 Sovereign Farce and Authority, when cenferr d by a pri vat. Perſon, paſſerb in- 
neaiately from th, Gi ver, aud holds good againſt him in the Hands of the Receiver. 
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Condition, and that, as Pliny (a) obſerves, No 
prince was ever himſelf decein'd, who had not 
before decerv'd others. Laſtly, that Prince muit 
either be extremely vicious, or extremely weak 
and impolitick, who cannot ſo order Matters 
as that it ſhall be always the Intereſt of the 
greater, or the ſtronger Part of the People to 
ſee Him preſerv'd in his Perſon and Govern- 
ment. And it may be a ſtrong Motive to 
him, to apply his beſt Endeavours towards 
the compalling this good End, if he barel 
reflect on that Saying in Zivy (b); I it zo 
imagin d that any People, or ſo much as any ſingle 
Man, will continue longer than they needs mur, 
in a Condition which is grievous and uneaſy to 
tbeir Mind? If then the Majority of the 
People find it their Intereſt to ſtand by their 
Prince, and to defend the publick Adminiſtra- 
tion as lodg'd in his Hands; as they cannot but 
do, if he guide his Councils with Juſtice-and 
with .Wiſdom, then his Fortune reſts upon a 
ſafe Bottom. He that cannot compaſs thus 
much, is fitter for any other Imployment, than 
for Sovereignty and Command. 

XI. Let us proceed to weigh more parti- 
cularly the Reaſons urg'd by Mr. Hobbes in 
favour of his Opinton. And here, firſt of all, 
we think it very inconvenient, that he ſhould 
go about to derive the Obligation of Subjects, 
towards their Sovereign, from Such a Cove- 
nant by which each Man oblzgeth bimſelf to each 
of his Fellows, that be wall not reſiſt the Mill of 
that Perſon, to whom he bath yielded himſelf to 
be govern'd (c). Indeed, they who have agreed 
amongſt themſelves, to confer the Sovereignty 
on a certain Man, are preſumed to have agreed 
likewiſe, that they ſhould all ſubmit their own 
Wills to his Will; or, that, in the Manage- 
ment of the Common wealth, his Will ſhould 
repreſent the Will of them All. Nor is it 
unuſual to ratify ſuch a Conſent, about con- 
ferring the Sovereignty, as alſo the Terms 
under which it is confer'd, by the mutual 
Covenants and Oaths of the People. Yet to 
agree about inveſting ſuch a Perſon with the 
Government, and to confirm their Inveſtiture, 
by interchanging their Faith one with an- 
other, are two different things. But to go 
farther, there's no Abſurdity in ſuppoſing, 
that Subjects ſhould mutually engage their 
Faith to yield Obedience to their common 
Prince : as we know, there are ſuch Cove- 
nants in which All engage for each, and each 
for All. Vet there is no Neceflity, but that 
this may entirely be omitted, and in Fact tis 
{ſeldom practis d. When a Stranger 1s incor- 
porated into a State, he ſwears Allegiance to 
the Sovereign : but he is now here required, 
ſo far as we can diſcover, to contract with the 
other Subjects about paying this Allegiance. 
Laſtly, it would be a thing of very dangerous 
Conſequence, to build our Obligation to our 
Prince on a Covenant with each of our Fellow- 
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ſubjects, which ſhould import as, follows, / 
transfer my Right upon the King for your ſake, 
that Tou, for my ſake, may transfer your Right 
upon him alſo. For at this rate, every Subject 
will ſeem to make the Obedience of every 
other Fellow · ſubject the neceſſary Condition 
of his own: and conſequently, if any one 
happens to violate his Engagement, all the 
reſt ſtand releas'd from theirs. And this Rea- 
ſon alone ſhews what Neceſſity there is, that 
each Subject ſhould be bound to his Sovereign, 
in his own Perſon, without any Dependence 
on the Obedience of others ; to the end, that 
how uneaſy ſoe ver one, or two may perhaps 
appear under their Confinement, the Sovereign 
may make uſe of the united Strength of all 
the reſt, in reducing the Rebellious to their 


* 

leſs incongruous is that Aſſertion of 
Mr. Hobbes to this Purpoſe ; That the Obliga- 
tion to obey the eme Civil Power, doth not 
ariſe immediately from that Covenant by which 
particular Perſons groe up all their Right to the 
State; but only mediately, from hence, that, 
without Obedience, the Right of Sovereignty 
would have been vain and inſignificant, and, by 
Conſequence, no Common-wealth would bave been 
form'd (d). What need of this winding and 
turning, when he might have gone on in the 
{treight Road? The Reaſon, which moved 
him to this Poſition is certainly idle and fri- 
volous. He proceeds upon a tacit Suppoſal, 
that things, agreed to by Covenant, cannot law- 
fully be refuſed; whereas a Prince may law- 

fully command his Subject, what the Subject 
may as lawfully diſobey; as if the King ſhould 
order me to kill my ſelf, or himſelf, or my 
Father, though judicially condemn'd : where- 
fore, in his Opinion, the Obedience of Sub- 
jects is to be drawn from ſome other Principle, 
than from any Compact with the Sovereign. 
But now, we maintain, that the lawful Power 
of the Prince, and the Duty of the Subjects 
do exactly and compleatly anſwer one to the 
other: and therefore we deny that, in any 
Caſe, the Subject can lawfully refuſe what 
the Prince lawfully enjoins. For he can law- 
fully enjoin no more, than what really 1s, or, 
at leaſt, is judg'd to be agreeable to the End 
for which Civil Communities were firſt eſta- 
bliſhed. If either, through evil Deſign, or 
through unwiſe Councils, he attempts any 
thing contrary to this End, the Act ſhall on 
no account be eſteem d lawful. But whether 
the Subjects may reſiſt all ſuch unreaſonable 
In junctions, is properly another Queſtion, and 
ſhall be diſcuſs'd in another place. Mr. Z{obbes's 
Inſtances are of no weight in this Point. For, 
if the Prince might lawfully command any of 
thoſe Actions which he mentions ; that is, if 
the Performance of ſuch a thing, by a Subject, 
ſhould ſeem Conducive to the Good of the 


Common-wealth, the Subject could not law- 


(a) Paneg. c. 66. in fin, 
(d) lid. c. 6. 1. _ 


(b) L.8. e. 21. 
Ttt a 


(e) De Cive, c. 5. [ 7. 
fully 
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fully refuſe to comply (a). And, on the 
other ſide, if the Commands were void of all 
Juſtice and Reaſon, and the Subject ſlain for 
not performing them; no Man in his Wits, 
will ſay that fuch an one was lawfully put to 
Death. 

As to what he affirms in the ſame . (5). 
That the Right of a Sovereign is confer'd on 
him by the People, in the way of Donation; 
this is not ſo much as conſiſtent with his own 


Notions. Donation he himſelf allows (c) to 


be the transferring of Right from one Party 
to another, without the like Return. But now 
when a Prince is inveſted with the Sove- 
reignty, there is a mutual transferring of 
Right; or a reciprocal Promiſe. The Subjects 
engage to be obedient, the Prince to take 
care of the Common-wealth, to which Duties 
neither of them ſtood bound, before this Act 
paſſed between them. For, as before the Go- 
vernment was confer'd on ſuch a Perſon, the 
reſt of the Society might have oppoſed or re- 
ſilted his Command, though they afterwards 
appoint him for their Sovereign; ſo he on his 
part, if they had demanded his Care or Pro- 
tection, might likewiſe have reſiſted them; 
that is, might have denied thoſe Performances, 
as things which they had no Right to require 
of him (4). 

XII. The other Set of Reaſons, which He 
makes uſe of (e), to overthrow all Compacts 
berween Prince and People, will appear to be 
no leſs weak than the former. In the firſt 
place, he undertakes to prove that Democra- 
tical States are conſtituted not by Covenants 
berween each Man and the whole People, but 
between each Man and each Man. His Argu- 
ment is; Becauſe, in every Covenant, the 
© Parties covenanting muſt exiſt antecedently 
to the Covenant it ſelf. Whereas before the 
© Settlement of the State, the People cannot 
© he ſaid to exiſt, as being not one Compound 
© Moral Perſon, but only a Multitude of In- 
« 6ividuals. And then again, after the State 
© is ſettled, to enter into ſuch a Covenant 
© would be to no Purpoſe; becauſe the Will 
© of the People includes in it the Will of an 
© private Subject, to whom the People mu 
© be ſuppoſed, in this Caſe, to engage their 
© Faith; ſo that they may releaſe themſelves 
* when they pleaſe, and, by Conſequence, are 
actually free. But now tis Manifeſt, that 
there's a Medium between theſe Suppoſitions. 
Before the Settlement of the State, many Men 
are not indeed a People, that is, a Democratical 


Community : therefore no Covenant can be 


made with them as ſuch. And ſo too, after 
the State 1s ſettled, a Covenant of this Nature 
would in one Senſe be in vain; that is, twould 
be in vain, for one or two 1 Subjects 
to make a private Compact with the people 
about the publick Adminiſtration: for he that 
hath once given his Conſent to the introducing 
a Democracy, is preſumed to have thereby ob- 
liged himſelf to obey ſuch Degrees, as ſhall 
proceed from the Majority of the People ; 
which Obligation muſt needs ſuffer Prejudice 
from any particular Covenant. Bur, ſtill in 
the very Act of conſtituting a popular State, 
a mutual Covenant may, and really doth, paſs 
between the People and the private Members: 
the Nature of which we have already explain'd. 
A Man might argue, with juſt as much Reaſon 
and Conſequence, that a Husband cannot 
flibly have entred into any Covenant with 
is Wife: becauſe, before Marriage, ſhe was 
not his Mie; and, after Marriage, twould be 
in vain to come to a Covenant; the Woman's 
Will being then put under Subjection to the 
Man's. Whereas in the very Act of taking or 
chooſing ſuch a Woman for a Wife, a Covenant 
might paſs between the Parties. Zp:carus's 
Fallacy about Death was a piece of Sophiſtry 
much of the ſame Strain, as tis recited and 
confuted by Lacrantius (f). ben we are in 
Being, Death is not; and when Death is in 
Being, we are not therefore Death ſignifies 
nothing to us ; or, Deaih and Me baue nothing 
1 do with each _ ur a nice Cheat a 
this our U mg? As if we fear 
2 wa — —4 pd þ had — 
away our Senſes with it; and not rather fear d 
to Die, by which Af? our Senſes are thus taken 


from us| For there is a certain Point of time, 


when We ſeem to be gone, and yet Death is not 
quite arrived. And here's the miſerable Mo- 
ment, when Death begins its Being, and We 
conclude ours. 

But farther, ſhould a Man contend with 
never ſo much Earneſtneſs, that he cannot, in 
Democratical Governments, conceive ſuch 2 
Compact in his Mind, or that he judgeth it 
utterly uſeleſs; yet he cannot fairly take Oc- 
caſion thence to exclude it from other Forms, 
where, thoſe who command, and thoſe who 
obey, are really and naturally differeat Per- 
ſons. For here certainly a mutual Covenant 
1s required, by which the former engage to 
undertake the Care of the Publick, and to 
make the Safety and Welfare of the People 


(a) See Judges IX. 54. 1 Sam. XXXI. 4. Zonares, Part III. reports, that when Theophilus the Emperour upon the 
Loſs of a Battle, ſtood almoſt benumm'd with Fear, and would not tir out of the Field; Manuel, with his Sword 
drawn, accoſted him to this Purpoſe, Unleſs 72 follow me, I am reſulv'd to kill you on the ſpot; for ti better you ſhould 


loſe your Life, than that you ſhould fix a Mark 
— 2 At which Threats the 
his 


the higheſt Diſgrace on the Roman State, by falling into the Hand of the 
: mperour with ſome Unwillingneſs, awaken'd from this 
ide, got off ſafe. The Poet obſerves, Quint. Calab. I. 13. 


gy, and following 


A Prince ſhould rather fal amongſt the Brave, 
Than wear the Badges of a Royal Slave. 


(b) Se. ult. in fin. (c) Wia. 
(f) Inſtit at. Divin, I. 3. c. 17. 


(d) Comp. Lale XII. 13, 14 


(e) C. 7. ſ. 7. e. 
the 


r 
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he 
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the chief Law of their Actions; and the latter, 
again, engage to yield Obedience. Hence tis 
evident, what judgment we ought to make of 
that other Aſſertion laid down by Mr. Hobbes 
(2), that, Becauſe the particular Members of 
the Society, nut by any Compact with the People, 
but by private Covenants between themſehyes, 
are bound to acquieſce in every Act of the People; 
they are, by the ſame Covenants, bound to ac- 
guieſce in that Act of the People, which tranſ- 


fers the Soverengn Right of the State upon a Se- 


nate, or upon a eMonarch. For tis no good 
Conſequence to ſay; if the General Aſſembly 


Authority doth no longer reſide in a General 
Aſſembly; but they are by no means diſſolv'd 
into a looſe Multitude, not united by any mu- 


. tual Bands: for they ſtill continue one Society, 


held together by one Government, and by their 
original Covenant among(t themſelves. The 
whole of the Matter therefore is this; Mr. 
Flobbes impoſeth upon leſs intelligent Readers, 
by the ambiguous Signification of the word 
People. In Democracies, the People denotes 
the whole Body of Men who, in different re- 
ſpects, govern and are govern'd (b). But who 
will venture to affirm, that an Obligation to- 
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of the People agree to transfer the Supreme wards a People in this latter Senſe, or as they 
Command on a Senate, or on a King, parti- are ſubje& to a Monarch, or to a Senate, ma 
cular Perſons are bound to ſtand to their Re- not continue and ſubſiſt, tho' contracted hilt 
ſolution; therefore there paſſeth no Covenant they were yet Free, but in order to their fu- 
between the People, who transfer the Right, ture Subjection, and in certain proſpect of it? 
and the Nobles, or the King, on whom it is To conclude, Mr. Hobbes himſelf elſewhere (c) 
transfer d. expreſly aſſerts, that God was made the King 
He has ſtill an Argument behind, of as of the Jewiſh People by virtue of a Covenant 
much Strength and Weight as the reſt. He between Him and them (1). And how then 
tells us, that a King, though elected by the can he pretend, that there is no Covenant be- 
People, cannot by the fame People be obliged tween a mortal King and his Subjects? A little 
to any Performance; becauſe immediately, before he delivers the direct contrary : ben 
upon his Election, the People are diffolv'd, and a Man, ſays he, ſubmits himſelf to his Con- 
loſe the Exiſtence they had as one Perſon; for querour, he is bound by as Neceſſary an-Obliga- 
which Reaſon the Obligation directed towards ian as the true t Subject for a Contract, law- 
them, as one Perſon, doth likewiſe periſh and fully entred into, cannot fairly b: broken or tranſ- 
is diſſolvd. Now, what he fixeth here for greſ 4 (2). | 
the Baſis of his Opinion, that the Obligation XIII. By the Means of theſe Covenants 
towards any Perſon ceaſeth, the Perſon himſelf then, a Multitude of Men are fo united and 
being taken away ; 18 to be underſtood of thoſe 1ncorporated as to form a Civil State; which 
Caſes only in which, either the Perſon is ex- is conceiv'd to exiſt like one Perſon (d), en- 
tin& by a Natural Death, or that Quality ex- dued with Underſtanding and Will, and per- 
pires in which alone the Obligation was found- forming other particular Acts, diſtinct from 
ed. But when a Free People transfer the Go- thoſe of the private Members. Again, as 'tis 
vernment on a King, neither do they them- diſtinguiſh'd and known from the ſame Mem- 
ſelves dic in a Natural Senſe, nor is the King's bers by one general Name (e), ſo it hath pe- 


Obligation founded in that Quality of the culiar Rights and ſeparate Properties, which 


People, which denominated them a Free State; neither particular Men, nor many in Con- 
but in that by which they reſolve to be, for the junction, nor All together, without him in 
future, a Society of Men under a ſingle Gover- whom the Supreme Authority reſides, can 
nour. As a Suitor, who is engaged by Cove- make any Claim or Pretences to: and, laſt] A 
nant to a Young Woman, cannot, after the it hath peculiar Actions proceeding from it, 
Marriage hath been conſummated, except a- which private Perſons can, on no account, 
gainſt the Contract, on pretence that his Ob- aſſume or challenge to themſelves. So that 
ligation is expired, becauſe ſhe is not a Virgin the moſt proper Definition of a Civil State 
now, as {he was when the Covenant was made. ſeems to be this, It is a Compound Moral 
For the Obligation of the Suitor was not * Perſon, whoſe Will, united and tied toge- 
founded in the Quality of Virginity ; but he ther by thoſe Covenants which before paſs d 
contracted with a Virgin in order to her chang- amongſt the Multitude, is deem d the Will of 
ing her Condition to that of a Wife. Upon All; to the End, that it may ule and apply 
the conſtituting a Monarch, the People are * the Strength and Riches of private Perſons 
4iſiolv'd in this reſpe& only, that the Supreme towards maintaining the common Peace and 


* 


(a) De Cive, c. 7. .. 9. (b) Via. Hobbes de Cive, c. 13. ſ. 3. (c) Leviath. de Iurerreguis, . 7. Conclaſ. 
(1) Ha. Hobbes Ibid. c. 35, 49. () Vid. Hobbes Ibid. c. 2. (d) Statius Achil. I. 1. v. 437, 438. 


— ac diſſoes moles 
In Corpus vultumgue coit, & rege ſub une 
Diſpoſit a off, ———_— —— 


A wild and ſhapeleſs Maſs 
Aſſumes a Figure and a comely Grace, 
Under a Monarch's Reign. 


(e) Vid. L. 1. t. 8. L 6. 1. D. De Diviſ. Rerum, & L. 2. t. 4. I. 10. f. 4. D. De in Jus und, © L. 3. t. 4. 
2 ſ 1. D. Qued cujuſcunque Univerſ. Nom, & L. 47. t. 18. | 1. £2. D. De Rueſtion. Avid. Sencc. de Beneficiis, 
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© Security (a). Mr. Hobbes hath given us a very 
ingenious Draught of a Civil State, conceiv d 
as an Artificial Man : © In which the Sovereign 
is the Soul, as giving Life and Motion to the 
© whole Body; the Magiſtrates and the other 
* Officers, Artificial Joints; Rewards and Puniſh. 
* nents, faſtened to the Seat of Sovereignty, 
© and by which every Member is moved to the 
© Performance of its particular Duty , the 
© Nerves, which do the ſame in the Body Na- 
© tural; the Wealth and Riches of particular 
© Members are the Strength ; Salus Popult (the 
© People's Safety,) its Buſineſs; Counſelors, by 
* whom all things needful for it to know are 
© ſuggeſted to it, are the Memory; Equity and 
* Laws an Artificial Reaſon ; Concord is Health, 
© Sedition Sickneſs, and, Civil War, Death. 
* Laſtly, the PagZs or Covenants, by which the 
© Parts of this Body Politick are cemented to- 
* gether, reſemble the Divine Fat, or the Let 
* as make Man, pronounced by GOD in the 
© Creation (6). Whence we may gather, by 
the way, that //ocrates (c) was in the wrong 
when he afftirm'd the Form of Government to 
be the Soul of the State, having the ſame Force 
and Power as the Mind hath in the Body. 
Whereas the Form of Government is rather 
the ſame in the State, as in a human Body the 
Structure and Diſpoſition of the ſeveral Parts 
and Members. 

XIV. The State in exerting and exerciſing 
its Will, make uſe either of a fingle Perſon, or 
of a Council, according as the Supreme Com- 
mand hath been — either on the former 
or on the latter. Where the Sovereiguty is 
lodg'd in one Man, there the State 1s ſuppoſed 
to chuſe and deſire whatever that one Man 
(who is preſumed to be Maſter of perfect Rea- 
ſon,) ſhall judge convenient (1); in every 
Buſineſs or Affair, which regards the End of 
Civil Government, but not 1n others. For 
Inſtance, if a Prince declare War, if he make 
Peace, or enter into an Alliance, this 1s inter- 


reted as the Will and Act of the State (4): 


ut not, if he eat, or drink, or ſleep, if he 
marry a Wife, or if he be guilty of any Vice 
or Diſorder. So that we may form a Diſtinction 
between the publick Will of the Monarch, re- 
preſenting the Will of the State, and the pri- 
vate Will of the ſame Monarch, which he uſeth, 
like any other Man, in the Profecution of his 
perſonal Affairs. Hence there naturally ariſeth 
this Queſtion, Whether if He in whom the 


ought to do, and — fins in the Ex. 
erciſe of this publick Will, the Action which 

roceeds from a Will, thus depraved, is to be 
ook'd on as the Action of the State? For every 
Perſon, who ſubmitted his own private Will 
to that of the Prince, is ſuppoſed to have done 
it with this Intention, that the Prince ſhould 
will nothing, but what ſhould be juſt in it ſelf 
and advantageous to the Publick. Here it ſeems 
reaſonable to pronounce, that an Action, pro- 
ceeding from the Abuſe and Corruption of the 
publick Will, is in it ſelf a publick Action, ot 
the Action of the State; becauſe perform'd by 
the Sovereign, as conlider'd in that Capacity. 
Thus if a King or a Senate ordain evil Laws, 
execute wrong 3 unfit Ma- 
giſtrates, or undertake unjuſt Wars, the Ad, 
in all theſe Inſtances, is certainly publick. As 
when a Coach-man overturns, the Action is 
his as a Coach-man, tho' as one unskilful or 
negligent in his Art. But then, in the Court 
of Conſcience, no Man is accountable for ſuch 
an Act, unleſs he contributed poſitively and 
effectually towards its Production. Therefore 
Subjects are not charged with the Faults of 
the Government, nor they, in a Senate or Ru- 
ling Council, who diſſent from any ſuch Pro- 
poſal, and are out - voted by the reſt. But the 
Inconveniences, which innocent Subjects ſuffer 
on account of theſe publick Crimes, are to be 
rank'd amongſt thoſe general Evils to which 
Human Nature, in this Condition of Mor- 
tality, lies neceſſarily expos d; and which we 
muſt there fore endure with the ſame Patience 
as we do extreme Drought, or 1mmoderate 
Rain, and thoſe other Misfortunes which we 
ſtyle naturally Evil. Though there are ſe- 
veral Things, which Experience ſhews to 
have a very great Virtue and Efficacy towards 
the 2 of theſe Inconveniences; as 
Fundamental Laws, Good Education and Di- 
ſcipline, and, above all, the Precepts of Re- 
ligion. 

It follows, on the other hand, that what- 
ever any particular Perſon, or many together, 
or All, without the King, ſhall will or © be- 
fide or contrary to his Authority or Command, 
not only in Buſineſs of the latter, but alſo of 
the former kind, ſhall not, in the leaſt, be look'd 
on as the Will or the Action of the State, but 
as a private Will, or a private Action: nay, 
there ſhall be ſo many diſtin& Wills, and fo 
many diſtin& Actions as there are particular 
Men concern'd in the willing, or the doing 


——_— 


publick Will refides, wills otherwiſe than He 


— 


( a ) For that Definition of Dion. Pruſæus (in Boryſthenic.) A State is a Multitude of Men living together, in the ſame 
Place, under the ſame Lam, we may perhaps hereafter find Occaſion to examine; ir being founded on the Maxims of 
Grecian Policy. Nor hath Apulzius much better Succeſs when he defines the Platonic Common-wealth, as the moſt 
perfect Model of Government, in the following manner; from the Authority of Plato himſelf; A State is a Union 
or Conjunction of many Men, among ff whom ſome govern and ſome are govern'd, but All agree and mutually aſſiſt each other, 
guide themſelves in their Duty by the ſame Laws, ( ſuch as are good and juft,) and have accuftom'd themſelves to live within 


the ſame Walls, and to have the ſame Inclinations and Av 
(c Areopagir. p. 245. & Panathenaic. p. 450. 


in all things. (b) Leviath. Proem. 


(1) Provided, Firſt, that he a& with Knowledge, and nor 


thro” Error, nor throꝰ any raſh Motion, which for a time deprives him of the Uſe of his Reaſon; and, Secondly, 
that he don't violate the Fundamental Laws of the State. Tirins Obſerv. 5 59. 


(d) Earipid. Supplic. v. 1188, Cc. 


The King and Lord of Greece ſhall ſwear for All 


'Tis fit Adraſtus ſwear ; 


thus 


—s a ws ewe orb 


” 


thus or thus. And the ſame judgment is to 
be paſs'd on that which ſingle Men, or a Num- 
ber of Men ſhall attempt, by their own pri- 
vate Motion, without Authority or Order 
from that Governing Council, in which the 
Sovereign Power reſides. Therefore amongſt 
the Opinions which encourage Sedition, and 
which tend to the diſſolving the inward Frame 
and Structure of any State, eſpecially of a 
Monarchy, Mr. Hobbes (a) reckons this for 
one, that the Vulgar are not able rightly to 
diſtinguiſh between a State, or People, and a 
Multitude. A People or a State makes but one 
Perſon, having one Will, and performing only 
one and the ſame Action. Neither of which 
can be ſaid of the Multitude of Subjects, op- 
poſed to the Prince or Sovereign Council. But 
what he affirms afterwards, that The People 
Rule in every State, comes to nothing through 
his idle Affectation of over-much Nicety. For 
the Word People muſt import one of theſe two 
things, either the whole State, or the Body of 
the Subjects. In the former Senſe, tis ridi- 
culous Tautology, tbe People, that is the State, 
rules in every State : in the latter Senſe tis ab- 
ſolutely falſe, the People as diflinf? from the 
Prince, rules in every State As for that which 
follows, In «<Monarchies the People govern ; be- 
cauſe the People, by the Will of one Man, exert 
their own; he ought rather to have ſaid more 
lainly thus, in a Monarchical Government, the 
Will of the Prince is ſuppoſed to be the Will 
of the State. Nor can that Paradox, Rex eft 
Populus, T he King is the People, be explain d in 
any other Senſe than this. His other Remarks 
are true enough; as, that the Vulgar always 
ſpeak of a great Number of Men, as of the 
People, or the State, and are wont, upon Oc- 
calion, to ſay, the State hath Rebell'd againſt 
the King, which is impoſſible; and that the 
People or the State, deſire and refuſe what is 
defired or reiuſed, by ſome troubleſome diſcon- 
tented Mutincers; under the Name and Colour 
of the People, animating the Members of the 
State againſt the State, the Subjects againſt the 
Sovereign. 
XV. But where the Supreme Authority is 
conferr'd on a Council, made up of many Per- 
ſons, ach of whom retains his own Will: the 
Queſtion firſt to be determin'd is, What Num- 
ber of theſe Perſons, agreeing in the ſame Re- 
ſolution, ſhall hr the Will of the Coun- 
cil, and by Conſequence, of the State? For 
otherwiſe, as no Man 1s bound to follow Ano- 
ther's Judgment rather than his own, unleſs 
he hath ſubjected his Will to the Will of the 
other Party; ſo tho' a Man enter into Society 
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with others, in order to the ditecting their Buſi- 
neſs by the common Vote, yet, if by expreſs 
Condition, he reſerve to himſelf this Privi- 
lege, that he will not be obliged to any thing 
to which he doth not give his Conſent, the 
Decrees of the Majority ſhall not, in the leaſt, 
affect him, or force his Compliance. Thus 
there are Bodies Incorporate, in which each 
Member hath a Negative, and by it can render 
the Conſent of all the reſt void and ineffectual. 
Yet, if a Perſon abſolutely refuſeth to hearken 
to Reaſon, and out of mere Stubbornneſs oppo- 
ſeth thoſe who ;are in the right Opinion, he 
may be expell d the Society, as a Nuiſance, or, 
in ſome Caſes, may be brought to farther 
Puniſhment. For tho' here, he is not bound 
to follow the Act of the greater Part, by his 
own precedent Covenant; yet he is under the 
Obligation of a genera] Law, which commands 
him to ſhew himſelf Friendly and Eaſy to 
others, and, as a Part, to conform himſelt to 
the Good of the whole (b). It mult be con- 
feſs d, that in Meetings of this kind, eſpecially 
when confilt:ng of a great Number of Perſons, 
Butinels is never Diſpatch'd without much 
Difficulty, and, many times, falls and comes to 
nothing, by reaſon of the Difference of Menz 
Judgments, and the impregnable Obſtinacy of 
ſome Tempers. And, according to the ordinary 
Courſe, 1t any Perſon hath once abſolutely, 
and, without Terms of Exceptions, united 
himſelf to any Society or Aſſembly, in as much 
as he cannot require, that all the reſt ſhould be 
govern'd by his Vote, or that they ſhall omit 
what ſeems neceſſary or profitable for them, in 
Deference to one diſſenting Member; he is, at 
the ſame time, preſumed to have obliged him- 
ſelf to the acknowledging and ratifying all Re- 
ſolutions, which the major Part ſhall have 
ſettled. For if he looks on this as any Hardſhip, 
he ſhould have put in his Exception to it, when 
he firſt treated about his 4 into the 
Society. But it would now betray a Spirit, 
unreaſonably proud and troubleſome, to think 
himſelf Wiſer than all his Fellows, If a Man 
ſo far perſiſt in his Opinion, as to be uneaſy, 
becauſe he cannot force 1t upon the whole 
Company, he is at his liberty to quit the Union 
in which he was before engaged. But twould 
be high Injuſtice for a Perſon, when he hath 
been out-voted, to follow the Example of 
thoſe we find deſcribed in the Hiſtorian (c). 
Every one of them, (ſays he) taking it hemouſly 
that his own Opinion was not followed, applied 
himſelf more negligently and heavily to the com- 
mon Buſineſs ; nay, rejoyced upon any ill Sacceſs 
or Miſcarriage, that he might have Occaſion 


(a) De Cive, e. XII. C. 8. 


(b) On which Subject, we may add the Argument in Father Pauls Hiſtory of | 


the Council of Trent, (1. 4. p. 788. ) that the French were not bound by the Decrees of the Council, having pro- 


reſted againſt ir. Where the Judgment of the Parliament of Paris is alſo produced, and runs to this effect: 


Thac 


the Authority of the whole Body is then, indeed, transferr'd on the major Part, when the Cauſe affects All in 
common, but roucherh none in particular: but when the whole Cauſe fo belongs ro All, as that each are to be 


* allow'd their reſpe&ive Shares; in this Caſe, the Conſent of eve 


one in particular is neceflary, and the Nega- 


tive is the more favourable fide : nor are the Abſent in the leaſt obliged : unleſs they confirm the Reſolutions by 


* their own Vore. 


That, Eccleſiaſtical Aſſemblies are of this kind; in which, how frequently ſoever Councils 


may be held, the abſent Churches ate not at al} bound by their Decices, except they pleaſe re receive them. 


(e Agathias, I. 4 5. 


thence 
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thence to boar among? thoſe of his own Party, 
and Demonſtrate , bat there could be no other 
Cauſe of the * ment, but the Hg ht ing 
bis particular Advice. Hence, according to 
the regular Courſe, the Votes of the Majority 
in Aſſemblies, have the Force and Virtue of 
a general Decree : not becauſe there is any Ne- 
collicy of this, by the r of Nature, 
but becauſe there is hardly any other poſſible 
means of tranſacting Buſineſs amongſt Numbers 
(a) (1): Tho' it ſometimes happens, that a Pro- 
poſal, more for the Benefit, or the Honour of 
the State, may be rejected, when the Authors 
cannot form a Party ſtrong enough to carry it: 
For, in theſe general Eſtabliſhments, for the 
ordering of Human Affairs, which often admit 
of fo great Variety, {ince *twas not poſlible for 
Men to invent ſuch a Method, as ſhould be 
free from all manner of Inconvenience, that 
muſt be follow'd which holds good for the moſt 
part( b). And therefore, 'tis idle to pretend, 
that ſince it ſeems agreeable to Nature, that 
what proceeds from more Wiſdom ſhould take 
place, againſt what proceeds from leſs; it is 
therefore repugnant to Nature, that the weaker 
Opinion of many, ſhould out. weigh the wiſer 
Opinion of a few, and conſequently, that the 
former ſhould compel the latter to an impru- 
dent Undertaking. Indeed, in determinin 

ſpeculative Truths, Opinions are not paſs 

by Number, but by eight: And the Multi- 
tude of Patrons is it ſelf look'd on as a Mark 
of Erior (c). But this Rule can by no means 
be applied to the Management of Buſineſs in 
an Aﬀembly, the Members of which have all 
an equal Right to influence the Proceedings. 
For who ſhall be the Judge here which Opinion 
is the Wiſer? Certainly not the Parties them- 
telves, which are thus divided. For neither 
ſide will allow the' other thus to over-rule a 
Point, in which their Credit, as well as their 
Intereſt, is ſo nearly concern'd. And where's 
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the Man, who doth not think his own Parts 
and Wiſdom more conſiderable than his Neigh- 
bours? Nay, How many are there who take 2 
Delight in diſparaging an Opinion or a Project, 
tho' the beſt that could have been advanced, 
only becauſe they were not themſelves the 
Authors and Contrivers of it? Nor would it be 
eaſy, for the two diſſenting Parties to refer ſuch 
Controverſy as this, to the Deciſion of a com- 
mon Arbitrator ; for again, the Arbitrator's 
Wiſdom or Integrity might be call'd into Dif. 
pute, and might require a new Judge to de. 
termine the new Queſtion, Not to ſay, that 


molt of the Points, debated in theſe Aſſemblies, 


relate to ſuch Matters as cannot conveniently 
be committed to the Judgment of thoſe who do 
not belong to the Society. It hath been there. 
fore thought molt proper, to enter upon ſuch a 
Method as ſhould be the leaſt expoled, either 
to Difficulty or Uncertainty ; and none can be 
invented which ſhould anſwer this Character 
better, than the counting of Voices (d). Be. 
fides, whoever 1s allow'd the Privilege to Vote 
in a Council, is preſumed of ſufficient Ability 
to penetrate and comprehend all Affairs, that 
ſhall fall under their Deliberation. Which 
muſt be allow'd to be true of thoſe Councils, 
at leaſt, into which Perſons are not admitted, 
without ſome kind of Choice and Approbation 
of Others. Neither would it be always expe- 
dient, to give any one Man 1n the Council, as 
ſuppoſe the Preſident or chief Director, the 
Power of controlling the whole Matter by his 
Vote, and declaring which of the Opinions 
is the better. For, if the Prerogative ſhould 
be granted to him, he might prefer the Judg- 
ment of the ſmaller Party to that of the greater; 
nay, he might reje& both Propoſals, on Pre- 
tence that neither was Good; and thas he 
would, to all Intents and Purpoſes, be the ſole 
and arbitrary Governour of the State. As ab- 
ſolute Princes may follow that Advice which 


— . 2 —ͤ—6Vl > — —] 


(a) Vid. L. so. t. 1. I. 19. D. Ad Municipalem. Flin. Lib. 2. Epiſt. 13. n. 5. The Votes paſs by Number, nat ly 
Weight; nor is it poſſible, that in a publick Aſſembly it ſbould be otherwiſe, where uo hing is ſo unequal as the very Equality 
it ſelf; whilſt ill have not the ſame Wiſdom, and yet All have the ſame Right. Fdem. Lib.6. Epiſt.1 3. n. 4. Whilſt the Point it 
uureſolv' d, every Man hath the Privilege of diſſenting ; but when "tis once determin'd, All are bound to maintain what the 
Majority have Decrecd. And of this regular Courſe of proceeding, we are to underſtand that of Ariſtotle, Polit. IV. 
c. 8. That wich moſt agree in, is receiv'd under all manner ef Governments, For in Oligarchy, in Ariſtocracy , and in 
Popular States, the Reſolution of the greater part of thoſe concern'd in the Supreme Management, is confirm'd and ratified 25 
# publick Decree. (1) See Mr. garbeyrac's ſecond Note upon this Section 

(b) Bodin. De Republ. JI. III. c. 4, p. 456. ( c ) Senec. De Beat. Vit. c. 2. Whilft I am treating of a Happy 
Life, You are not ta anſwer me, as upon A Diviſion in the Senate Houſe , The greater Number is on this ſide; for the 
greater part is, for that very reaſon the worſt, Mankind are not ſo Happy, as that the beſt things ſhall have the moſt Patron: 
and Defenders. And therefore a Multitude, is generally an Argument of the Wrong, Phocion, when a certain Propoſal 
of his was receiv'd with general Applauſe, turn'd to his Friends, and ask'd them, Whether he had unadviſedly 
let drop ſome what that was amiſs. Plutarch in Apothegm. 188. 4. Idem. De Educar. p. 6. A. Ed. Wech. To pleaſe 
the Vulgar is to diſpleaſe the Wiſe ; Euripides will bear Teſtimony to this Obſervation, whom we find ſpeaking ta the ſame 


Purpoſe, 
I've not the Art of tickling vulgar Ears, 
But yet my Vote weighs ſomewhat with my Peers. 
When Aſſes judge, tis Muſick to be loud; 
And that which Shocks the Thinking, charms the Crowd. 


Hence, zs Auintilian obſerves, ( Inſtitut. Orat. I. X. c. 7. ) They who are ambitious of appearing Wiſe te thc Fools, aß. 
pear Fools to the Wiſe. Plato Conviv. p. 1188. C. Ed. Wech. A few Men of Underſtanding are more to be feared, baun 
whole Multitude compoſed of Irnorance and Weakneſs, Add. Valer. Max. I. 3.c. 7. J 1. Ext. Dio Chryſe/t. De Ilie non 
capto, p. 190. D. Ed. Poriſ. Morel. Fur a thing te have been believed a long time by Fools, is no Authority or Argument 
Fr its Truth, (d) Plin. Panegyr. c. 62. in fin. "Tis better to truſt the whole Company, than any pra Af: mer 
particular Perſons may deteiwve and may be deceived; ns Man ever cheated All, no Man was ever cheated by A 
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is offer'd by the feweſt of their Counſellors; 
or may take ſuch Meaſures as are contrary to 
the Opinion of them All. 

XVI. But as io this Point of the Plurality 
of Votes, it is need ful to obſerve, that in ſome 
Councils tis not enough for an Opinion pro- 

ſed to have the Advantage of one Vote, or 
of ſome few more than the contrary, but, e er 
it can be carried, it muſt have a Majority to 
ſuch a certain Number (i). Thus the Law about 
the Election of the Pope (a), requires two 
Thirds (2) of the Cardinals (3) to agree in their 
Nomination. And the fame Rule appears to 
have been follow'd in the Election, and in the 
Orders of the Decuriones under the Roman 
Emperours (b). In the Henetian Hiſtorian (o), 
we find this Clauſe, added to the Decree of the 
Senate for Baniſhing the Jcſuites, that nothin 
ſhould be determind in Prejudice of the ſai 
Decree, unleſs eighteen Senators were preſent, 
and unleſs five Parts out of fix conſented to 
the Reſolution. Yet, where there is no ſuch 
particular Appointment, that fide which ex- 
ceeds the other, tho' by a ſingle Vote, ſhall be 
accounted a true Majority, and equivalent to 
the Conſent of the whole Body (d). Tis to 
no Purpoſe, that ſome urge againſt this Judg- 
ment, the Maxim of the Civil Law (e), Rod 
omnes tangit, id ab ommibus approbari, æquum eft, 
Equity requires, that what Afects or Concerns 
Al, ſhould bave the Approbation of All for we 
cannot hence conclude, therefore 'tis Injuſtice, 
that, for the more convenient DiſpatcH of 
Affairs, a few diſſenting Members ſhould yield 
to the ſtronger fide. But farther, the Maxim 
produced,doth not relate to thoſe Aſſemblies or 
Councils, which are conſtituted for the Regu- 
lation of publick. Aﬀairs, but to private Part- 
nerſhips and Confederacies, form'd by bare 
Compact, or by the Agreement of ſeveral Men, 
to be Joint-poſleflors of ſome one thing. Now 
ſuch an Agreement, or Confederacy as this, 
doth not give the Perſons concern'd, a Right to 
determine any thing about the common Affair, 
it ſo much as one of the Partners diſagrees to 
the Propoſal, thinking 1t prejudicial to his own 
Intereſt (f). As for that Clauſe, which is 
added to the Law before mention'd, about the 


Papal Election, that What is there particularly 
order d, about the two Thirds, ſhall not 
1 the Liberty of their Churches, in 
* which the Opinion of the greater and ſounder 
Part ought always to prevail; the reaſon of it 
_ m * becauſe 22 to their 
ypotheſis, the Supreme Judge; the Pope, ma 

0 le which Opinion is the ſounder, 4 caſe 4 
Diſpute ſhould ariſe on that Point. Wherefore 
the ſounder fide, unleſs it be the ſtronger like- 
wile, ſhall not be conſider d, except in Caſes 
where there lies an Appeal to ſome Superior (g). 
XVII. If the Parties divided are equal, no 
Reſolution ſhall paſs; but Matters ſhall con- 
tinue as they ſtood before: becauſe there is not 
ground enough for any Alteration either way; 
but, the Weight on both ſides being the ſame, 
the Balance hangs even, and the Buſineſs na- 
turally ſtops. Hence, even in Criminal Caſes, 
upon an Equality of Votes the Party 1s ac- 
xa Tho' the Penalties, Enacted againſt 
alſe Accuſation or litigious Suits, ſeem not to 
take place on theſe Occaſions (h). Amongſt 
the eus, the Criminal was not condemn'd (4), 
tho there happen d to be one more Vote againſt 
him than for him. Which Cuſtom was no 
doubt, founded on this Principle, that ſince 


there is no leſs Religion and Conſcience to be 


obſerv'd in what is pronounced by a Judge, 
than in what is depoſed by a Witneſs ; as 2 
ſingle Witneſs is not ſufficient to Con vict (5), 
ſo a ſingle Judge is not ſufficient to Condemn. 
For the reſt of the Judges, by declaring directly 
contrary to each other, ſeem'd mutually to eva- 
cuate the Force of their own Authority. We 
_ to add one more Remark on this Subject ; 
and it is, that where Suffrages are given by 
Companies or Tribes, the particular diſſentin 
Members in one Tribe, who were out · vot 
by the Majority of their Fellows, ſhall not be 
allow'd to encreaſe the Number of diſſenting 
Suffragans in any other Tribe. ; 
XVIII. Laſtly, when more than two Opi- 
nions are ſtarted, the Queſtion is, Whether 
they are all to be reckon'd ſeparately from each 
other, ſo as to give the Preference to that 


which, taken apart, hath more Favourers than 


any one beſides ; or whether two or more Sen- 


— 


( xt ) V. Gree, L. 2. c. 5. f. 19. — 

(2) V. Gratian. Can. 36. Diſtin&. 
Barheyrac's Second Note upon this Section. 
C. L. 10. f. 31. J. 45. De 


Bæcler. 


Sic conſulta patrum ſubſiſtere conſcriptorum. 
Non aliter licitum priſco ſub tempore, quam fi 
Tercentum ſenſiſſe ſenes legerentur in unum. 
Servemus leges patrias ; infirms minoris 


Vox cedat numeri, parvaque in parte ſileſcat. 


(e)] Maurocen. I. 17. 
omnes de Reg. Jur. in Decretal Lib. VI. 
Ruſt. & L. 10. t. 3. 1 28. De Communi di ui dundo. 


63. See Mr. Barbcyrac's Firſt Note upon this Section. 


(d) . L. 4. f. 8. I. 17. ſ. 6. D. De Receptis, Vid. Grot. d. 1. 


( a ) Juſ. Canon. C. 6. De Ele&. & Electi Poteſtate. 


( 3 ) See Mr. 


(b) L. 3. . 4. 1.3, 4. D. Qued cujuſcunque univerſ. Nom. &c. & 
curion. Prudent. J. 1. Contrs Symmach. v. 604. Cc. | 


Whilſt ancient Honeſty poſſeſs'd the Throne, 
To as of Senate juſt Reſpe& was ſhown, 8 
Becauſe three hundred Heads had join'd in one. 
Still let the Laws prevail; the Weaker Few 

Yield up their Falſe Belief, a Captive to the True. 


(e) Cap. e 


(f) By which we are to explain I. 11. of B. 8. t. 3. D. De Serv, Prad. 
(g) A. Gratian. c. 36. Diſtinct. 63. | 


(h) Ruintilian. Declam. 254. Equal Votes favonr the Perſon in Danger. Antiphon. Orat. XIV. When things are 


eqral, they make for the Priſoner, not for the Accuſer : as an 
Ariſtot. Probl. ſ. 29. c. 13. Vid. L. 42. f. 1.1. 39. D. De Re Judicat. 


wality of Votes, aſſiſts the former, not the latter. Add. 
Senec. |. 1. Controv. V. One Tudge Condemns, 


the ether Acquits; of two different Sentences, the Milder ought to take place. The Greeks called this favourable Caſe, 


Minerva“ Vote: On which Subject the Reader may conſult a whole Diſſertation of Becler's. 
(55 3 c. 13. 9. 


B. 3. c. 53. f. 18. Note the laſt. 


( 4 Ses Set. 


u u te nces, 
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tences, tho? different between themſelves, may 
be firſt join'd together to caſt out a Third, and 
then play d againſt each other, ſo that the Mo- 
tion, which u the laſt Reſult hath moſt 
Voices, ſhall prevail? Here, if we conſider 
things barely according to their Natural Equi- 
ty, without any ſpecial Compacts or Conſtitu- 
tions to the contrary, it ſeems proper to diſtin- 
guiſh between thoſe Opinions which reall 
and totally differ one from the other, and 

of which one is included in the other as a Part, 
or which differ only in Quantity ; ſo that the 
latter may be allow d to unite in that common 
Point where they agree, but the former may 
not be join'd, being abſolutely Inconſiſtent. 
Thus they who adjudge a Delinquent to pay 
twenty Pounds, and they who adjudge him to 
pay ten Pounds, may unite in the ten Pounds, 
againſt thoſe who would entirely acquit him; 
and he ſhall ſtand guilty, to the Value of the 
ſaid Sum, as that in which the Majority, of 
thoſe that are to try him, agree: The Fine of 
ten Pounds being contain'd under that of 
twenty (a). Hence aroſe that Cuſtom in the Ko- 
mam Senate, of ordering a Member Sententiam 
dividere (b), to divide his Opinion, when he 
had not deliver'd himſelf diſtinctly, but had 
advanced two Motions at once, one of which 
was approved by the Company, the other 
not. But if ſome Vote a Criminal to Death, 
Others to Baniſhment, and a third Part are for 
clearing him; neither can they who propoſed 
Baniſhment join with thoſe who declared for 
his Death, againſt the acquitting Party, nor 
the Acquitters and the Baniſhers againſt thoſe 
who condemned him to Capital Puniſhment. 
For theſe Sentences are altogether incompa- 
tible; Death being neither a Part of Baniſh- 
ment, nor Baniſhment of Death. And tho' the 
acquitting and the baniſhing Parties, thus far 
agree, that both are for ſaving the Man's Lite; 
yet their Opinions do not directly produce this 
Agreement, but only by way of Conſequence : 
the Opinions being in themſelves really diffe- 
rent. For they who would abfolve the Crimi- 
nal, do thereby releaſe him from all manner of 
Suffering ; whereas they who ſentence him to 
Baniſhment inſiſt poſitively upon having him 
puniſh d, tho' in ſuch a particular Manner and 
Degree (c). Polybius (d) reports a remarkable 
Cauſe of this Nature. Certain Grecians were 
held Captives at Rome, and a Motion made in 
the Senate after what manner they ſhould be 


difpoſed of. Upon the Debate, three Opinion 

were propoſed, one that they ſhould . 
another that they ſhould be condemn'd, and 4 
third that they ſhould be detain'd Priſoners for 
ſome time longer; the firſt, in the Number of 
Votes, exceeding both the other, if ſeparately 
taken. Here Poſihumius the Pretor, who then 
preſided ia the Senate, having a Grudge againſt 
the Captives, made uſe of the following Stra- 
tagem to the great Prejudice of their Cauſc, 
When the Members were to divide, he omitted 


one of the Opinions and propoſed two only, 


ordering thoſe who were for releaſing the Men, 
to go to one part of the Houſe, and thoſe who 
were for diſpoſing of them any other way, to 
go to the other part. By which means, they 
who would have confin'd them for a time, uni- 
ted themſelves with thoſe who would have 
condemn'd them; and fo both together out- 
voted thoſe who would have granted them 
their Liberty. In GCellius (e) we find the follow. 
ing Controverſy propoſed: Seven Judges were to 


fit upon a Criminal, and that Opinion was to fland, 


in which the greateſt Part of that Number ſhould 
p : Upon hearing the Caſe, tuo of the Judges 

clar'd for the Priſoner's Baniſhment, tuo more 
would have bim Fined, and the ather three voted 
him to ſuffer Death : Being demanded, in order 
to hrs Execution, be a mur to the Sentence. This 
Caſe was then offer'd for ſuch an one as they 
term'd d ve, or unexplicable. Cuemon in He- 
lodorus's Hiſtory (f), is Condemn'd by ſeven- 
teen Hundred Voices to Death, and by a Thou- 
{and to Baniſhment: Let, in as much as the 
former Party was divided, ſome requiring that 
he ſhould be Stoned, others that he ſhould be 
thrown Alive into a vaſt Cavern of the Earth: 
the Thouſand who decreed to Baniſh him made 
the greater Number (g). 

It is farther obſerv'd by Grot:us (h), that 
when ſeveral Perſons, join'd together, do not 
form a Society, or general Body, properly ſo 
call'd, but are only tied to each other with re- 
gard to ſome certain thing which they all par- 
take of, yet, by unequal Shares ; then not onl 
the Order and Precedency ſhall be fix d accord- 
ing to their different manners of partaking, 
but the Votes, in {ſtead of being Numbered, 
ſhall be Meaſured by that Proportion which 
each Suffragan holds in the common Poſleltion 
(1). On which Rule we may add this Re- 
mark ; that ſince a Society or Combination of 
this Nature, is founded only upon ſome what, 


——T 


( a To this Purpoſe ſee J. 38. /. 1. d. I. D. De Re Judicat. & 1. 27. D. De Recepris, d. I. & cap. 1. Jur. Can. De 
Arbitris in VI. Tis but loſt Labour in Grotiss (Hor. Sparſ.) when, as to the Caſc propoſed in one ot theſe Laws 
(1. 27.) he oppoſerh the Determination there made, and ſays, the Criminal ought to be condemn'd in ten, becauſe 
the greater Part agreed to this Sum, and that what they diſagreed in, ought to be rejected. For in ve they All 
agreed, but the Majority only then prevails, when the whole Body do not unite in any fingle Reſolution. 

(b) ”id. Cicer. 22 Fam. J 1. Ep. 2. Senec. Epiſt. XXI. What is cuſtomary in the Senate, ought likewiſe, 1 think, tv 
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de the Practice in Philoſoph 
cordingly. (c) Yi. Plin. L VIII Epr8. 14. 


: when any Man delivers an Opinion, which I like in part, 1 bid him divide, and I jollow 4c- 


(d) Excerp. Legat. 129. 


(e) L. IX. c. 15. The ſame Caſe is the Subject of Quintilian's 356th Declamarion, where, among other things, 
there is this good Remark. Non idem ſenticntes now potes jungere, idem ſentientes compara, Nu cans join thoſe H 
diſagree ; therefore tompare theſe that agree. See likewiſe the Argument of the zoth Declamation in L:64n, 


(f) L. . (g) Add. Cujac. Obſerv. XII. Cap. 16. & Ziegler ad Grot. I. 2. c. 5. J 17. 


ch) Ibid. /. 22. 


( i ) On this Subject, 77d, L. 2. f. 14. l. 8. D. De Padis, & L. 16. f. 3. I 14. D. depoſiti, & L 42. . f. 416. O 


De Reb author. judic. poſſid. 


which 
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which All have a common Title to enjoy, and 
not upon ſuch a Covenant as is requiſite to the 
Eſtabliſhment of a juſt and regular Commu. 
nity, and wy which each Member ſubmits his 

rivate Will to the Will of the Majority; 
therefore when tis affirm'd, that the Vote of 
him, who holds a larger Share in the Poſſeſſion 
ſhall have the Advantage of Another's Vote 
who holds a ſmaller Share; we are to under- 
{tand it with this Limitation; that the former 
ſhall not be allow'd, by Virtue of his Superior 
Vote, to diveſt the latter of his Right, or any 
way to procure his Prejudice. And thus we 
may apprehend what is to be look'd on as the 
Will of the State , where the Sovereignty is 
lodg'd in many Hands. 

XIX. As to the Number of Men who may 
compole a Council or Aſſembly, in which pub- 
lick Affairs are to be debated and determin d, 
tis manifeſt that gh ree, at leaſt, are abſolutely 
required (a). For ſhould there be but wo, 
if they happen to be divided in Judgment, there 
is none elſe to turn the Scale on either fide, 
and ſo no Buſineſs can be concluded (b). Nor 
is it any Objection againſt this Rule, that 
ſometimes two Perſons only are term'd Col. 
leagues , as for Inſtance, the Roman Conſuls. 
For that Word often imports no more than the 
Equality of Office and Dignity (c). In La- 


tin we meet with Collegium Tribunorum, the 


College of the Tribunes; and yet any one of 


thoſe Magiſtrates, by entring his particular 
Diſſent, could evacuate any Reſolution agreed 
on by the reſt. So that he who are united 
to each other by ſuch a Relation, and bear 
ſuch a common Title of Honour, do not always 
form a regular Aſſembly, in which the Wills 
of all the Members are, by Virtue of ſome 
Covenant, compacted into one Will. But Men 
may happen to compole a Body or Society, and 
yet retain each his particular Will, diſtinct 
from the Will of his Fellows. Therefore to 
urge, that a Contract of Fellowſhip may be made 
between two Perſons only (d'), is of no Con- 
ſequence 1n the Point before us. As for what 
may be alledg'd to the contrary out of the Di- 
ze/ts ; the meaning of the Law in that place is, 
not that a College or Company may be originally 
conſtituted by a ſingle Perſon; but that upon 
Failure of the other Members, by ay. extra- 
ordinary Accident, one Man ſhall be ſufficient 
to preſerve and repreſent the Body already 
eltabliſh'd, till ſuch time as new Members may 
be ſubſtituted in the room of the former. 
According to regular Courſe, the abſent 
Members are not conſider d in theſe Aſſemblies, 
provided they have receiv'd lawful Notice (e), 
but their Right de volves (as it were) upon thoſe 
that are preſent, When two 1 Seneca (f)) 
ac? by a common Commiſſion, he that is preſent 
hath the Power of both. Yer, in our judgment, 


this Maxim ought to be reſtrain d to Buſineſs of 
daily Occurrence, and ſuch as will admit of no 
Delay. It is likewiſe an Exception to the ſame 
Rule, if the Laws require ſuch a preciſe Num- 
ber of the Members to concur in every Buſi- 
nels (g). In ſome places, the abſent Members 
are allow'd to exeteiſe their Power by delega- 
ting ſome others who appear in Perſon, and 
thus to give their Suffrage amongſt the reſt, 
either in Writing, or by the Mouth of theit 
Proxy (h). 2 
XX. The Civil State being thus framed and 
ſettled, the Perſon or Perſons, on whom the 
Supreme Authority 13 conferr'd, whether one 
Man, or a Council, either Particular or General, 
obtain the Name of a Monarch, a Senate, or a 
People ; and private Men, as oppos'd to theſe, 
are ſtyl'd Subjects. Here we muſt obſerve, 
that a Man may become Member of a State 
two ways, by expreſs, or by 74cit, Covenant. 
For they who were the Original Founders of 
Common-wealths, ate not ſuppoſed to have 
Acted with this Deſign, that the State ſhould 
Fall and be Diffolv'd upon the Deceaſc of all 
thoſe particular Men, who, at firſt, com- 
pos'd it; but they rather proceeded upon the 
Hope and Proſpect of laſting and perpetual Ad- 
vantages, to be derived from the preſent Eſta- 
bliſhment,npon their Children and their whole 
Poſterity. We muſt therefore preſume them 
to have had this in their Aim, that their Chil- 
dren and all their future Race ſhould, as ſoon 
as they came into the World, enjoy the Bene- 
fits and Bleſſings of the Publick Conſtitution. 
Which fince it is impoſſible to obtain without 
Government, the very Life and Soul of a State, 
therefore All who are born within ſuch Domi- 
nions, are hereby ſuppoſed to have ſubmitted 
themſelves to the makes Government. Hence 
there is no Neceſlity, that they who have been 
once inveſted with the Supreme Command, 
ſhould require the expreſs Homage and Allegi- 
ance of their new Race of Subjects, tho' all 
the Perſons, who firſt conferr'd their Authority 
upon them, may polſibly be extinct. Farther, 
fince every Civil Community 1s fix'd in ſuch a 
articular Scene, where the Members have 
placed themſelves and their Fortunes 1n Secu- 
rity, which could not but be endanger'd, were 
all Men allow'd promiſcuouſly the Privilege of 
coming thither without acknowledging the 
Government; therefore tis to be look'd on as 
a general Law in all States, that he who comes 
within the proper Limits of a State, and much 
more if he deſire to reap the Benefit of it, ſhall 
be preſumed to have abandon'd his Natural Li- 
berty, and to have ſubjected himſelf to the Go- 
vernment there eſtabliſh'd ; at leaſt for ſo long 
as he thinks fit to reſide in thoſe parts. If he 
deny to make this acknowledgment , he is to 
be reputed as an Enemy; lo far however, as 


fa) id, J. Fo. t. 16.1. 85. D. De Verb. ſignif. 


De Verb fignif. & L. 26. f. 7. I 14. D. De Admin. tut. & I. 


7. . 2. D. Quod cujuſcunque Univerſit, Nomine, &c. 
(f) Controw, VII. 4. 
De Decurion. 


(b) Yid. Cap. 1. Jur. Can. De Arbitris. 


(h) 7d. Cap. 45, De Electione 6 Electi Poteſtate, in Ultimo. 
| u u 2 


(c) Vid. L 173. D. dl 
46. t. 3. I. 101, D De Solutione, Cc. (d) L. 3.5. 4 
(e) Vid. C. 36. Jur. Can. De Electione & Electi Poteſtat 


(g) V. L. 3. D. d. I. Quod cujuſcunque Univerſit. Nomine, &s. & I. 45. D. d. J. 


that 
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that he may lawfully be expell'd the Borders. 
So it is manifelt, that they are no leſs ſubjected 
to the Civil Authority, who join themſelves to 
a State already ſettled, than they, who, by 
aſſembling and uniting themſelves together, 
form'd it at the Beginning. 

It may not be improper to Remark on this 
Occaſion, that there is ſome Diſagreement 
amonglt Learned Men, about the true Notion of 
Civis, a Member of a Cruil State. Mr. Hobbes (a) 
ſeems to make Crvis an equivalent Term with 
Subditus, a Subject. According to which way 
of ſpeaking, Women, Children and Servants, 
will be made proper Deniſons. Our Judgment 
on the Point 1s, that fince every State 1s con- 
{titmed by Mens ſubmitting their Wills to a 
ſingle Perſon, or to an Aſſembly, they prin- 
cipally have a Title to the Name of «Members, 
by whole Covenants the Society was firſt incor- 
porated, and they who regularly ſucceed into 
the place of theſe primitive Founders. And 
ſince theſe Acts belong to the Maſters of Fa- 
milies, they ſhould ſeem to merit this Name 
by an eſpecial Right : but Women, Children 
ind Servants, whoſe Wills were before inclu- 
ded in the Wills of their Domeſtical Gover- 


nour and Director, can challenge it only by 


way of Conſequence, and by Virtue of their 
Dependence upon him; in as much as they 
likewiſe enjoy the common Protection of the 
State, and hold ſeveral Rights and Privileges 
on the Score of that Relation. But Inmates, 
Strangers, and other Temporary Inhabitants, 
are not Members of the Common-wealth, be- 
cauſe they propole only to tarry for a certain 


Space, but not to ſettle their Perſons and For- 


tunes on the publick Bottom. Ariſtotie's De- 
finition fram'd to expreſs a Member of a State, 
and taken from his Holding a Share in the Na- 
giſtracy, and in the judicial Proceedings, agrees 
only to a Democratical Government, as he him- 
ſelf obſerves (b). 

XXI. To proceed; in moſt Common. wealths, 
the Members are found eſpecially diſpoſed to 
two ſubordinate Bonds or Engagements, by 
one of which they unite in certain Numbers, 
to form a particular Body, yet ſtill under the 
Direction of the Publick; and by the other, the 


Ruling Power calls them to ſome Inferior 


Share in the Adminiſtration. Theſe Bodies of 
Men, form'd in Subordination to the State, or 
General Body, whether they are term'd Com- 
panies, Corporations, Colleges, or paſs under 
any other Title, may firſt be divided into thoſe 
which were fram'd before the Settlement of 
Civil States, and thoſe which have been erected 
fince. The Bodies or Syſtems, preceding Ci- 
vil States in point of Antiquity, are Families; 
in which the Authority and the Right, held by 
the Father and the Maſter, have been already 
explain'd. Of which Right, ſo much remains 
in their boſſeſſion, as hath not been cut off, ei- 


ther by the Nature and Frame of the publick 
Society, or by civil Ordinances, or laſtly by 
eneral Cuſtom. Such ZFoadtes as have hs 
form d ſince the Eſtabliſhment of the Civil So. 
ciety to which they 1 be diſtinguiſſ d 
by the Names of Publick and Private. The 
Public are thoſe, which have been ſet up by 
Authority from the Sovereign Power in the 
Common-wealth. The Private are, either 
thoſe which have been compoſed by the ſole 
Act of the Subjects amongſt themſelves, or 
fuch as depend upon ſome Foreign Power 
which, within the Dominions of Another, is 
to be look'd upon only as a private Right and 
a private Act. Private Bodies may again be 
divided into Lawfu/ and Unlawful ; of which 
the former are, or ought to be, approved of 
and allow'd by the State, the latter not. We 
ſay ouzht to be allow'd: For ſuppoſe under a 
State where the Divine Worſhip is corrupted, 
ſome endued with Senſe and Knowledge of the 
true Religion, ſhould hold private Aſſemblies, 
without either open Tumults, or ſecret Con- 
ſpiracies againſt the Government Eſtabliſh', 
how much ſoever the Perſons in Authority 
may diſlike what differs from their own Per. 
ſwaſion; yet no one will preſume to term 
theſe Aſſemblies Unlawful, ſince the Supreme 
Governours themſelves lie under an Obligation 
to Acknowledge, Approve and Maintain the 
ſame Truths that are there Profeſs'd. So like- 
wiſe, if in a Barbarous State, where all Improve- 
ments of Learning are publickly diſcouraged, 
ſome Perſons ſhould meet together, to join in 
the Purſuit and Enquiry of Wiſdom; ſuch a 
Body of Men cannot be pronounced an Un- 
lawful Society. Both are again divided into 
Regular and Trregular. The former are thoſe, 
in which, by Virtue of certain Covenants, 
there is an Union of Wills amongſt all the 
Members : The latter thoſe, in which we do 


. not ſo much apprehend any Union of Wills, as 


2 Conſent and Conſpiracy, without any mutual 
Bond or Engagement, ſuch as may proceed 
from ſome common Affection, as, ſuppoſe, 
from Hope, from Defire of Gain, or of Re- 
venge; from Ambition, Anger, and the like. 
XXII. With Regard to all Zawfu/ Bodies, 
tis to be obſerv'd, that whatever Right they 
poſſeſs, and whatever Power they hold over 
their Members, 1s all under the Determination 
of the Supreme Authority, which it ought on 
no account to oppoſe or to over-balance. For, 
otherwiſe, if there could be a Body of Men 
not ſubje ct to the Regulations of the Civil Go- 
vernment, there would be a State within a 
State. Therefore, if any Common. wealth was 
at firſt framed by the Union of ſeveral abſolute 
and independent Bodies, 'twas altogether re- 
quiſite, that the reſpective Bodies ſhould give 
up ſo much of their former Power and Right, 
as was neceſſary for the forming a Civil Com- 


(a) De Cive, c. V. ſ. 11. 


different. Wherefore the Deſcription we have given , belongs eſpecially to the Members of A Democracy; 0 thoſe of 


( b) Polit. J. 3. Cc. I. Thus he goes on, According fo different States, the Mcmvers are 


ot her 


Governments it may accident ally, but doth not neceſſarily, agree. Idem Polit. I. 3. C. 8. There being many Forms of Ci vil 


Hoclies, there muſt, by Conſequence, be many kinds of Members, who compoſe them, 


muni- 
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munity : Becauſe elſe they could not but fall 
ſhort of the End which they propoſed. Bur, 
if we look on theſe Bodies or Syſtems in a 
State already ſettled, we are then to conſider, 
what was the Intention of the Supreme Go- 
vernour, in founding or in confirming ſuch a 
Company. For it he hath given and aſcertain'd 
to them, in expreſs Words, an abſolute and 
independent Right, with regard to ſome parti- 
cular Aﬀairs which concern the publick Ad- 
miniſtration ; then he hath plainly abdicated 
rt of his Authority, and by admitting two 
Heads in the Conſtitation, hath rendered it 
irregular and monſtrous: which no one in his 
Wits will do, unleſs upon extreme Neceſſity. 
But if the Sovereign is deſirous to preſerve the 
power whole and unimpair'd, it is neceſſa 
that the ſubordinate Body ſhould fo reſtrain 
and moderate 1ts Rights, as not to prejudice 
the Supreme Authority, nor to put any ſuch 
Extent upon their Privileges, or to draw any 
ſuch Conſequence from them, as ſhall tend to 
the relealing the ſaid Body from their inferior 
and ſubordinate Condition. Now after what 
manner the Power of theſe Bodies is limited, 
we are to learn from the particular Charters of 
their Foundation, or Confirmation ; as likewiſe 
from the Common Laws of the State, which 
are ſuppoſed to bind all and each of the Mem- 
bers, unleſs where they have been expreſly 
| abridg'd or repeal d. From all which it follows, 
that, if the Adminiſtration of ſuch a Body be 
committed to a {ingle Man, whatever he acts 
according to the Rules of their Foundation, 
or according to the general Conſtitutions of 
the State, ſhall! be look'd on as the Act of the 
whole Body. But what he doth contrary to, 
or beyond either of theſe, ſhall be his own 


proper perſonal Act, which ſhall not affect the 


reſt, and for which he alone ſhall be account- 
able. If the Government of ſuch a Body be 
lodg'd in a Council of ſeveral Perſons ; when 
any thing is done by them contrary to Law, or 
to their Foundation, thoſe only ſhall be liable 
to Puniſhment, on this account, who agreed to 
the Proceeding; but they who either diſſented, 
or were abſent from the Aſſembly , ſhall be 
judg'd innocent: whom therefore it concerns, 
for the fake of their own Security, to proteſt 
againſt the Decree of the reſt, and to regiſter 
their Proteſtation in the publick Acts and Me- 
mortals, leſt they ſhould happen to be 1nvolv'd 
in the Puniſhment of their Fellows Crime. 
Whereas on the other fide, in an Independent 
Aſſembly, no particular Member hath the Li- 
berty of proteſting againſt a Decree; becauſe 
this would be to deny the Supreme Power of 
the ſaid Aſſembly. 

As to the Debts of theſe Bodies or Compa- 
nies, the firſt thing to be conſider'd is, in whoſe 
Name they were contracted. For what any 
Member owes on his own private account, is 
not a Debt of the Company. Only in this 
reſpect, that when the Sentence of the Court 


obligeth him to Payment, Execution may be 
taken, not only upon the reſt of his Goods, but 
upon thoſe likewiſe which belong to him as a 
Partner 1n that Society. But ſuch Debts as are 
contracted by the Governours of the Company, 
(whether this Power he lodg'd in the Hands of 
one, or of more Perſons ; ) according to their 
Charter of Foundation, and thoſe Rules which 
are to guide their Proceedings, oblige the 
whole Body, as ſuch; and unleſs they have a 
common Stock, each Member 1s to anſwer for 
his Quota. Yet here again there is this Diffe- 
rence , that ſuch Creditors as do not belong to 
the ſame Common-wealth, upon Denial of Pay- 
ment, may treat the Members no otherwiſe than 
if each had engaged for the whole. As in all 
other Caſes, any Perſon under a foreign juriſ- 
diction, ſtands liable to ſuffer Reprilals for 
the Debts of his Country-men. Debts con- 
tracted otherwiſe than the Rules of the Com- 


pany allow, bind thoſe only who gave their ex- 


preſs Conſent to the contracting them; and 
not thoſe who diſſented, except to the Value of 
what they have been Gainers by them. And 
ſuch a Debt, when the common Stock, ſo far as 
tis affected by it, will not hold out, is to be 
difcharg'd by Contribution of the diſſenting 
Members, according to their reſpective Pro- 
portions. But if a particular Member lend 
Money to the Company, as ſuch, he can only 
charge the Goods of the Company ; and if they 
fall ſhort, he muſt thank himſelf for the Loſs (a). 
If a Controverſy ariſe between any Member 
and the Company, the Company ſhall not be 
Judge, bur the State to which the Company 18 
in Subordination. For 'twould be very incon- 
venient, that they ſhould be allow'd to give 
Sentence 1n their own Cauſe, when the Marter 
may be thus refer*d to a Common Power. 
XXIII. Unlawful Bodies are, not only thoſe 
which unite on the account of ſome manifeſt 
Villany, or fome Deſign contrary to expreſs 
Law; as the Companies of Thieves, Beggars, 
Strowlers, Pirates, High-way-men, gc. but 
likewiſe any Confederacies between Subjects 
built on a private Compact, without the Con- 
ſent of the Government, and repugnant to the 
End of Civil Communities: which are uſuall 
term'd Conſpiracies or Fations. The Deſign. 
of theſe is various. Sometimes, the Perſons 
thus Aſſociating, aim at the chief Command, 
and would ſeize the Government into their 
own Hands: ſometimes they propoſe, by this 
means, to bring the Management of publick 
Buſineſs to their own Humour or Advantage. 
Some are for increaſing their private Fortunes 
by plundring the Publick ; others bandy into 
Factions, only to ſecure themſelves from Puniſh- 
ment. Nay thoſe Confederacies which carry 
a plauſible Pretence, as ſuppoſe, Protection 
from Danger, Redreſs of Grievancies, Remoyal 
of Evil Counſellors, and thoſe likewiſe, the 
Cauſe of which 1s kept ſecret, are ſuſpicious 


— 


(a) Comp. Hobbes. Læviath c 22 


and dangerous. For in the firſt place, this is 


| 
| 
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to invade the Office of the Sovereign, by en- 
tring upon thoſe Affairs which belong ſolely to 
his Care and Direction; and then farther 

when the Mutineers are grown confident of 


their own Strength, they may eaſily be en- 


couraged to turn 1t upon the State (a). Hence 
many Actions not otherwiſe culpable, in their 
own Nature, become unlawful when perform'd 
in a tumultuous or factious manner. Thus to 
Petition the Government, or to Accuſe any 
Perſon of a ſuppoſed Crime, are Proceedings 
which the Law allows; but to do either of 
theſe, with a numerous Body of Men gather'd 
for that purpoſe, bears the Appearance of Riot 
and Sedition. And fo in Martial Laws, it is 
uſually made a Capital Offence, for Soldiers to 
petition for Pay, in a large Company, drawn 


together on that Deſign (b). 


XXIV. Beſides that common Bond, which 
engageth all Subjects to their reſpective Sove- 
reigns, there lies a particular Obligation on 
thole who are entruſted by the Higher Powers 
with the Exerciſe of fome part of the Govern- 
ment, in their Name and by their Authority ; 
and who paſs under the general Style of Mai- 

firates and Publick Oliniſter s. Diſtinct from 
theſe are the private Miniſters or Servants of 
the Prince, who perform Common Offices for 
him, as they would for any other Maſter. A- 
mongſt the former kind, or thoſe who ſerve the 


Prince in his Politick Capacity, there is this 
Difference obſervable, that ſome of them Ex. 
erciſe a part of the Government and Princely 
Office, and do therefore, in ſuch a particular 
Meaſure, repreſent the Perſon of the Sovereign; 
who are, properly and ſtrictly term'd Publick 
Miniflters : Others barely afliſt in the Diſpatch 
and Execution of Publick Buſineſs. To the ficſt 
Claſs belong the Regents, or Protectors of the 
Kingdom, during either the Minority, or Cap- 
tivity, or Delirium of the Prince; then the 
Governours of Provinces, Cities, and Diſtricts; 
the chief Commanders of the Militia, by Land, 


or Sea; the Directors of the Treaſury ; the 


Judges and others concern'd in pronouncing 
or executing Juſtice; the publick Cenſors of 
Doctrines, Ambaſladors to foreign States, and 
the like. In the other Claſs, we are to reckon 
the Counſellors, who do not themſelves Exer. 
ciſe any part of the Sovereignty, but only de. 
clare to the Sovereign their Opinion about 
Affairs; thoſe likewiſe who are any other way 
ſerviceable to the publick Management; as the 
Secretaries, the Gatherers, Keepers or Diſpen- 
ſers of the Revenue, the Souldiery, thoſe who 
lend an inferior Aſſiſtance in the Proceedings 
of Juſtice, and if there be any Others of the 
like Characters; the Order and Diſtinction of 
which, in every particular State, eaſily may 
be underſtood (c). | 


( a ) Thus 0:ho ſpeaks in Tacitus. ( Hiſt. L. 1. c. 84. in the Beginning) At preſent indeed, and in the Poſt You 
now hold, You are for me; but whilſt Tou run up and down im the dark, and All are in Confuſion round You, Chance or Op- 


portunity may engage You againſt me. 


(b) Add ARSNIX. 39, 40 Vid. Hobbes, De Cive, c. 13. . 12, 13. & Leviath. c. 22. where he compares lawful 
Bodies to the Muſcles, and «n/awful to Wens, Boils, and Impoſthumes, Engendred by the unnatural Conflux of Evil Hu- 
mours. ( c Comp. Hobbes Leviath. c. 23. & edin. De Republ. I. 3. c. 7. 
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C HA p. III. 
Of the Generation of Civil Sovereignty or Majeſty. 


E T us proceed to examine, whence that 

Sovereignty or Supreme Command, which 
appears in every State, and which, as a 
kind of Soul, informs, enlivens and wields the 
Publick Body, is immediately produced. In 
order to which Enquiry, we ſuppoſe firſt of all, 
that Civil Authority, for the obtaining of its 
juſt Effect, requires as well Natural Strength, 


by means of which the Subject, if he preſumes 


to decline Obedience, may be terrified into his 
Duty, through the Fear of Puniſhment; as 
alſo a Title, by Virtue of which, as by juſt Right, 
the Performance, or the Omiſſion of any 
Action, may be impoſed on Others: to which 
Titie there anſwers in the Subject an Obligation 
to comply with what is thus enjoin d. Now 
both theſe Requiſites do immediately flow from 


thoſe Pacts by which the State is united and 


ſubſiſts. For tho' no Perſon can transfer his 
Strength to another by any real and natural 


Conveyance, yet He is ſuppoſed to be Maſter 
of other Men's Strength, according to whoſe 
Pleaſure, they are bound to exert and apply it, 
not having any Power to reſiſt or to refuſe his 
Commands: In as much as there can be no 
other way of transferring Strength, amongſt 
Men. And ſince all the Members of the State, 
in — their Wills to the Will of a ſingle 
Director, did, at the fame time, thereby ob- 
lige themſelves to Non-refiſtance, or to obey 
him in all his Deſires, and Endeavours of ap- 
plying their Strength and Wealth to the Good 
of the publick; it appears, that He who holds 
the Sovereign Rule, is poſſeſs'd of ſufficient 
Force to compel any Perlons to a Diſcharge of 
the ſeveral Injunctions, which he lays upon 
them ( a N So likewiſe, the ſame Covenant 
affords a full and eaſy 77/le, by which the afore- 
ſaid Sovereignty appears to be Eſtabliſhd, not 
upon Violence, but in a Lawful manner, upon 


42 } Liv. J. 2. c. 59. The Force of the Supreme Command is bnilt on the Conſent of thoſe who Obey, 
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the voluntary Conſent and Subjection of the 
reſpecti ve Members. This then is the neareſt 
and immediate Cauſe, from which Sovereign 
Authority, as a Moral Quality, doth reſult. 
For if we ſuppoſe Submiſſion in one Party, and 
in another the Acceptance of that Submiſſion, 
there accrues preſently to the latter a Right of 
impolſing Commands on the former; which is 
what we term — or Rule. And as 
by private Contract, the Right of any thing 
which we poſſeſs, ſo by Submiſſion the Right 
to diſpoſe ol our Strength and our Liberty of 
acting, may be convey'd to another. Whence, 
if any Perſon ſhould, for Inſtance, voluntarily 
and upon Covenant, deliver himſelf to me in 
Servitude, he thereby really confers on me the 
Power of a Maſter. Againſt which way of ar- 
guing, to object the vulgar Maxim of Quod puis 
non habet, non poteit in alterum transferre, No 
one can tranſmit to Another what he doth not 
poſſeſs himſelf; is but a Piece of trifling Igno- 
rance. Let ſtill to procure to the Supreme 
Command an eſpecial Efficacy and a Sacred 
Reſpect, there is need of another additional 
Principle beſides the Submiſſion of the Sub- 
jets. And therefore, he who affirms Sove- 
reigaty to reſult, immediately, from Compact 
doth not in the leaſt detract from the Sacred 


Character of Civil Government, or maintain 


that Princes bear Rule by Human Right only, 
not by Divine. | 

II. Yet this is beyond Diſpute, that ſound 
Reaſon ſufficiently intimated to Mankind, how 
that upon their Multiplication in the World, 
their Honour, Peace and Safety could not ſub- 
fiſt without the Eſtabliſhment of Civil States, 
which cannot be underſtood without a ſupreme 
Authority. And thus both the States them- 
ſelves, and the chief Government erected in 
them, are ſuppos d to proceed from God, as 
the Author of the Law of Nature. For not 
thoſe things alone are from God, which He 
inſtitutes and ordains by his own immediate 
Act, without the Concurrence or Interpoſition 
of Men ; but thoſe likewiſe which Men them- 
ſelves, by the Guidance of good Reaſon, ac- 


cording as the different Circumſtances of 


Times and Places required, have taken up in 
order to the fulfilling of ſome Obligation, laid 
upon them by God's Command (a). And, in as 
much as the Law of Nature cannot, amon 

2 great Multitude, be conveniently exercisd, 
without the Aſſiſtance of Civil Government; 
tis manifeſt, that God, who impoſed the ſaid 
Law on Human Race, did command likewiſe 
the eſtabliſhing of Civil Societies, ſo far as 
they ſerve for Inſtruments and Means of im- 
proving and inforceing the Law of Nature. 
And hence likewiſe it 1s, that God, in the 
Holy Scriptures, expreſly approves of ſuch 
Government, acknowledging and confirming it, 
as his own Appointment, and guarding by the 


— ITS 


ſevereſt Penalties the ſacred Awe and Vene- 
ration of it, But whether or no God expreſly 
commanded the inſtituting of States, as to par- 
ticular Times and Places, is a Point in which 
we have no certain Information. For the Pre- 
cept of the Sons of Noah, concerning Judica- 
tures (1), which may perhaps be urged to this 
Purpoſe, doth not ſpecify the particular Time 
and Place of ere&ing them. So that we ma 
underſtand it in this Senſe, that the Met 
of judicial Proceſſes, when once ſettled, ought 
—_— to be exercis'd and adminiſter d. 
Bacier (b) explains the Origine of Civil Go- 
vernment with very little difference from what 
hath been here deliver'd on the ſame Head. 
T he Supreme Authority, ſays he, 1s not ts be de- 
rived from the bare Af of «Men, but from the 
Command of God, and from the Law of Nature 
or from ſuch an Af of Men by which the Law of 
ature 1s follow d and obey'd, For He that en- 


Joins Society, enjoins likewiſe the Order and Me- 


thod to be obſery'd in it: but now the very Soul 
of Society, is Government ; and of all the Societies 
the moft perfect is a Civil State. Which is right 
enough ; provided we add, that the Divine 
Command concerning the Erection of Civil 
States, exerted and diſcover'd it ſelf through 
the Suggeſtion of Reaſon, by which Men came 
to underſtand, that the Honour, Gracefulneſs 
and Peace, which the Law of Nature propoſeth 
as its Aim, could not poſſibly ſubſiſt without 
Civil Society ; eſpecially after Mankind was 
conſiderably multiplied. And, in this very 
Point conſiſts the Difference between Civil 
Communities and other Human Inſtitutions : 
the latter alſo being introduced through the 
perſwaſion of ſound Reaſon, yet not after ſuch 
a manner, as if the Honour, Safety and Wel- 
fare of Human Race could not be preſerv'd 
without it. As to the Fifth Commandment in 
the Decalogue (2), which 3 Obedience 
to the Civil Magiſtrates (urg'd by Secler,) we 
are to obſerve, that this doth not exclude the 
next and immediate Cauſe of Government ; as 
the Commandment againſt Theft doth not, in 
the leaſt, exclude or ſuperſede the Origine of 
Property. And then for the Title of God's Vice- 
gerents upon Earth, aſcribed to Governours, 
we think it may very fairly and conveniently 
be explain'd in this Senſe ; that whereas the 
Peace and good Order of Mankind, was not 
{ufficiently procured by a bare Reverence to- 
wards the Law of Nature, and towards the 
Author of it, that End 1s now happily pro- 
daced, by the Virtue and Efficacy of Civil 
Dominion. In which Senſe, the following 
Poſitions of the ſame Writer are plain and in- 
telligible: therefore, 7 hat a State might pro- 
perly be a State, and might obtam its End, God, 
by the Law of Nature, inſtituted a certain Order 
and Method of Commanding and O 


beymg, in 
which Order, by the Will of God, and by the 


(a) Comp. 1 T'm IT. 2. (1) Vid. Selden. de Jur. N. & G. Sec. Heb. I. 7. C. 4, Cc. & Le Clerc in Deut. I. 17. 


(b) 4 Grot. J. 1. c. 3. .. 6. 
Cemmendment, and upon Gen. XXVII. 33. 


(2) See hereafter in B. 8. c. 1. f 4. towards the end. See Mr. Le Clerc upon this 


Dictate 
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Diftate of Nataral Reaſon, there maft᷑ be ſome- 
what Supreme and Inde , controllable by 
uo hm Pleaſne, which as it is ſubjef7 to God 
alone, [1 it is the Second or the Deputy of Fits 
Power ; and this is nothing elſe, but the Supreme 
Civil Authority. But it it purely the A and 
will intru#7 the 
Per- 


eme Authority with one or with many 


fans, and what (particular (Methods they wil 
follow in eftabliſhing diſtincꝭ Forms of Commuon- 


wealths. Grotius's Opinion concerning the Ori- 
ginal of Government is not ſo profane, but that 
it may be born with, if aſſiſted by a dexterous 
Interpretation. He ſays (4) that Men, not in- 


fluenced by the expreſi Command of God, (and no 


ſuch expreſs Command doth indeed appear; 
but of their own accord, (yet not without the 
Dictate of Right Reaſon, and the Will and 
Pleaſure of God,) having experienc'd the weak 
Defence of ſeparate Families ger the Aſſaults 
of Violence, (after Mankind had conſiderably 

pread and increaſed,) united themſelves in Civil 
Society; the Effect of which was Cruil Power, 


fiyled on this Account by St. Peter (b), the Orai- 


nance of Man, as eſtabliſh'd, immediately, by 
Human Appointment. - But as for the other 
Aſſertion of Grotius, That the Civil Authority 
is therefore term'd Drome or ſaid to be of God, 
becauſe God approved of what Men wholſomiy 
inſtituted; we can on no account admit it in 
this Senſe, as if God approved of the Eſta- 
bliſhment of Civil Government, (as 'twere) ex 
po fi facto, or after it had been actually ſettled; 
as He hath been pleas d in many Places of 
Scripture (c), to confirm and ratify the Con- 
dition of Servants, which no doubt is an Hu- 
man Invention. But 'twas abſolutely requiſite 
to add, that Men were able antecedently to 
apprehend the Divine Will, by duely weigh- 
ing the Condition of Mankind upon its Mul- 
tiplication; which as it could not be prefery'd 
without Civil Societies, or in a ſolitary Life ; 
ſo Men, whilſt in this Matter they followed 
the Guidance of Reaſon, Agrecabl to the 
Scope and Deſign of the Law of Nature, 
muſt be ſuppoſed to have fulfill'd the Divine 
Pleaſure. 

III. Tho' we think what hath been here 
deliver'd, ſufficient as well to ſanctify the Ori- 
ginal of Civil Government, as to engage the 
Veneration of Subjects towards their Rulers ; 
yet it may be worth our while to conſider, 
what Solidity there 1s in the Arguments of a 
late Author (d), who maintains that we ought 
to go much higher in this Point. He ſuppoſeth 
then, that what is the Cauſe of Civil States is 
not likewiſe the Cauſe of the Publick Govern- 
ment and Supreme Authority in them. And 
therefore he allows the States themſelves to 
be eſtabliſn'd by Covenants ; but aſſerts on the 
other fide, that the Sovereignty is confer'd on 
Princes immediately by GOD himſelf, and 
that nothing which proceeds trom Men, doth 


at all contribute to its Production. And, con. 
ſequently, that a Free People, when they Vo- 
luntarily chooſe to themſelves a King, do not 
confer the Majeſty upon him, but only mark 
out the particular Perſon on whom that Cha- 
racer is, by the Divine Gift, beſtow'd: As in 
many Boroughs or Towns Incorporate, the 
Election of Magiſtrates belongs to ſach an Or- 
der of Men ; and yet the Magiſtrates receive 
their Power of ating, not from that Order of 
Men, but from the Supreme Ruler in the State. 
Which Poſition, tho' it may poſlibly take with 
ſome Perſons, through a ſpecious Appearance 
of more than ordinary Piety ; yet 'tis manifeſt, 


that it tends to the breaking in ſander of all 


thoſe Compacts and Fundamental Laws which 
paſs between Princes and Subjects, with re. 
gard to the publick Adminiſtration. And in 
the firſt place, we cannot admit, that he ſhould 
aſeribe Majeſty to Kings alone, and utterly deny 
it to Free States and Democracies. It's true, 
the Cuſtom of Speech, during theſe laſt Ages, 
ſeems to have appropriated the Term of Ma- 
jelty to Kings, by placing it amongſt their 
Royal Titles. Yet this doth not hinder but 
that the ſame Word may be uſed to denote 
the Supreme Authority, under any Form of 
Government. And thus too, that Definition 
of Majeſty, poor and dry as it is, in which he 
calls it, The chief Power, every where, over the 
State, agrees as well to a Senate, or to a 
Popular Aſſembly. Tho' in this reſpe& Kings 
have the Pre-eminence, that each particular 
Member of the Senate, or of the general Aſſem- 
bly, is ſubje& to the Supreme Power of the 
People ; whereas the Perſon of a King ac- 
knowledgeth no Superior upon Earth. Yet 
as to the Force and Efficacy of Command over 
Subjects, tis the very fame under all forts of 
Conſtitutions. To proceed, the ſole Cauſe of 
this Majeſty he makes God himſelf, A bo, upon 
the People's Election, immediately transfuſeth it 
on the Prince, Here I am miſtaken, if he did 
not concei ve Majeſty under the Notion of a 
real and phyfical Quality ; as they manifeſtly 
do, who affirm Civil Government to be the 
Creature, or the Act and the Work, of God, 
ſo that no _ 12 either in an equal or 
in a ſuperior kind of Cauſation, or innate 
＋ doth at all contribute to 45 [uflitation. 
By which Diſcourſe their groſs Ignorance of 
Moral Things is ſufficiently betray'd. The 
Argument which ſets forth, how that Perſons, 
exalted to the Throne from an inferior Station, 
have ſuddenly been ſurrounded with an un- 
uſual Glory or Splendor, which could not 
ſhine from any other place than Heaven ; may 
ſerve for a Declamation before ſuch an Audi- 
ence, as are unable to diſtinguiſh empty Flou- 
riſhes, from ſolid Truth. That Kings are the 
peculiar Care of GOD Mins, ſerves not 
in the leaſt towards the Proof of his Opinion. 
And beſides, the Divine Providence h+th been 


* 


(2) L. i. c. 4. f. 7. n. 3. b) Epiſt. 2. c. 2. v. 13. 


(d) Joh. Fred. Hornius de Civitate, |. 2. c. 1. 


(e) Epheſ. VI. 5. 6, 7, 8. Colof, III. 22. 1 Em. VI. I. 
pleas d 


22 
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pleas'd to ſhew no leſs Evidences, as it were 
of 2 particular Favour, to other Perſons pre. 
ſery'd to be hereafter in an eminent manner 
uſeful to the World. At the ſame time, we 
read of no inconſiderable Number of Kings, 
who have drunk Poyſon out of their precious 
Cups, ot have fallen by the Treachery of their 
own People. As to that Temper and Conſti- 
tution of Body in ſome Princes (1), which is 
obſerv'd to produce Effects not unlike to Mira. 
cles, the Phyſicians are to be conſulted on the 
Point. Nor doth he prove what he aims at, by 
alledging the Puniſhment, either of Tyrannical 
Kings, or of Stubborn and Rebellious Subjects; 
or by heaping up "Teſtimonies in fo plentiful 
2 Store; (which too acknowledge God no leſs 
for the Author of Ariſtocratical than of Mo- 
narchical Government ;) or by reciting thoſe 
Divine Predictions concerning ſome Kings, 
the like to which have not been wanting in 
popular States. And as to what paſs'd in the 
Nation of the Fews, this can carry no Evidence 
2s to the Original of Kingly Government in 
general (2); there having been many other 
Kingdoms eftabliſh'd long before: but it be- 
longs rather to the manner of conferring the 
ſupreme Command on a particular Perſon, ac- 
cording to particular People. : 
IV. Let us conſider the Arguments by which 
he labours to make out, that all Human Cauſes 
are of a far more inferior Power, than to be 
capable of producing Majeſty or Sovereignty, 
the molt Auguſt thing upon Earth. Amongſt 
which, that which carries the Prize from all 
the reſt is this; That ſince neither particular 
Men, nor a looſe and ungovern'd Multitude, are 
tbemſelves endued with Majeſty, therefore neither 
can they confer it on the Prince. But now it 
may and often does happen, that a Moral Qua- 
lity, (in which Claſs, Government ought to be 
reckon'd,) ſhall be produc'd in another Perſon, 
by the Concurrence of thoſe who had it not, 
truly and properly, in themſelves before: fo 
as that they ma be rightly deem'd the pro- 
ductive Cauſe of the ſaid Quality (a). As 
many Voices, joining in Conſort, produce a 
Harmony, which no ſingle Perſon could pre- 
tend to, by himſelf. And on this account, it 
muſt be cenſured as very falſe Reaſoning in 
Socrates, when he encouraged Alcibiades not 
to fear the venturing himſelf in an Aſſembly of 
the People, by telling him, /f Tow deſpiſe t 
Man by Man, Tou ought 4 to deſpiſe them 
when gather'd into a Multitude (b). Farther, 
ſince Sovereignty reſults from the Non-refilt. 
ance of the Subjects, and from their Conceſſion 
that the Sovereign ſhall diſpoſe of their Wealth 
and Strength; tis eaſily ſeen that ſome ſcat- 
ter'd Seeds (as it were) of Government lie hid 
in particular Perſons, which, by Means of 


concurrent Compadts, being excited into Mo- 


tion, do grow and ſhoot forth. So that tis 


groſſy abſurd to infer, that Sovereignty is 
mmediately, of Human Original — it is 
not diſcoverable in the Natural Powers, or 
Faculties of Men: as if we were all this while 
ſpeaking of a phyſical Quality ; or as if there 
were no moral Qualities, diſtin& from the 
phyſical! I know not what Reliſh Wiſe and 
Chriſtian Princes can have for ſuch flattering 
— 7 2 = God tranſcribes in the 

erſon of . that Right of governing Man- 
kind, which He beld — 4 ibs of Cre- 
atiom Yet ſo as that GOD ſtill retains His 
ancient Right, and therefore reacheth out this 
Power to Kings by Accumulation, and not by an 
abſolute Abdication : together with the like In- 
ſinuations, by which baſe and wicked Paraſites 
— in raiſing the Glory of their Prince to 
the Diſhonour ot their God. You would think 
'twas a moot Point with them, whether, after 
the conſtituting of Monarchs, God refery'd 
to Himſelf any Power or Command over 
Mortal Race; and whether theſe who govern 
below, ought to own his Superior Authority ? 
Certainly nothing can be more manifeſt, than 
that Civil Government is quite different in 
kind from that Command of God, which He 
holds by Right of Creation: and therefore tis 
not only abſurd, but blaſphemous to affirm, 
that the Soverergnty which God alone is invefled 
with, as the (Maker of All Things, He, out 
of bis ſingular Benewlence, doth communicate 
to Men. 

Endeavouring to give us another Proof that 
God 1s the immediate Cauſe of Sovereignty, 
he diſtinguiſheth between the immediate effict- 
ent Cauſe, and ihe immediate conflituting, or 
appointing Cauſe. The Soverezgnty only is, he 
ſays, immediately produced by God; the Crown 
and Scepter being commonly receiv'd from 
other Hands. © Hence he obſerves, that we 
* ought to ſeparate theſe two ways of ſpeaking, 
Cod is the immediate Cauſe of Sovereignty ; 
*and God immediately conſtitutes the Prince, 
* or God immediately confers the Sovereignty. 
© It being fomewhat tolerable to affirm, that 
God confers the Sovereignty, by the Medi- 
vation or Interpoſition, either of the popular 
Vote, or of Succeſſion, or of Occupancy (c). 
* But that, in every Act of producing Sove- 
* reignty, God cannot bear, or permit any, 
* proximate or ſecondary Cauſe. Now whoever 
looks more nicely into things, will perceive, 
that theſe Men apprehend Sovereignty under 
the Idea of ſome phyſical Being, which after 
the Production of it by God, wanders up and 
down in the World, without any certain Seat 
or — till the Prince being at length 
defign'd by the People, it falls upon him and 


(1) See Mr. Montaign's Eſſays, B. 2. c. 12. p. 343- Lais. Parif. in fol. 


Government, C. 2. 5. 9. 


(e) In this Senſe ate we to underſtand that Paſlage 


the Souldicrs to have been the main Cauſes and Authors of this Eleffion. The Cuncutrence of 


(a) Vid. L. 41. t. 1. I. 46. D. de A. 
of Tbemiſtius, Orat. 6. Ed. Harduin. p. 73. C. De net imagine 


(2) See Algern. Sidney s Diſcourſe upon 


quir, Rer. Dom, (b) Im lian, L H. I. 2. c. f. 


their Votes was the AR of 


Heaven : the Vacancy of the Throne was the Appointment of the Gods, and Human Affiſtance wa: only the Inſtrument ＋ 


compleating and executing the Divine Counſeli. 
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cloaths him with Auguſt Majeſty and Splendor. 
Where they muſt certainly be at a Loſs, if a 
Man ſhould be fo importunate as to demand, 
Whether this Sovereignty, before it finds a 
place of Reſt in the Perſon of ſome Prince, be 
2 Subſtance or an Accident; and if the latter, 
how it can exiſt without a Subject? Farther, 
at what time it was created; at the Beginning 
of the World, or afterwards? As likewile, 
Whether there be but one Severeignty only, 
diffuſed through the whole World; or, Whe- 
ther particular Princes have each a peculiar 
and entire Sovereignty of their own? Whether 
upon the Death of the Prince the Sovereignty 
dies with him; or, Whether it ſurvives, like 
the Soul in Separation from the Body, or finds 
Reception, by a kind of ietempſychoſis in 
the new King (a)? But 1n truth, to enquire 
after the Cauſe of Majeſty or Sovereignty, 
taken in a ſeparate Senſe, is no better than 
lmpertinence; in as much as it never exiſts, 
but in the Subject. Tis juſt the ſame as if I 
ſhould make a particular Search into the Cauſe 
of Human Nature, ſeparately conſide red; 
when as to the Cauſe of Men, #s they exiſt, 
I have ſufficient Information. And ſince tais 
Author, before any hath obtain'd a Right to 
the Sovereignty, leaves it in the Power of the 
People, to elect what Perſon, and at what time 
they pleaſe, or to introduce any Form of Go. 


vernment (4); I would deſire to know what 


would become of his Sovereignty, ſhould all 
the People agree 1n preferring an Ariſtocratical 
or Democratical State to it. We acknowledge in- 
deed, that Election properly and ſtrictly ſpeak- 
ing, is no more than the Manner of acquiring 
Empire. But there ſee ms to be no reaſon which 
ſhould hinder, why by one and the ſame Act 
the Perſon may not be mark'd out, and like- 
wile the Sverezgnty confer'd as then firſt com- 
mencing its Exiſtence. For tis very Childiſh 
to imagine, that in Moral Things, when any 
Right, or any Moral Quality 1s confer'd on 
Another, 1t muſt of 33 have ſome- 
where exiſted ſeparately before. On the con- 
trary, it is evident, that Rights and all other 
Moral Qualities do rather ariſe from the 
Concurrence of Men's Minds in mutual Com- 
pacts (c). Nor will there be any Difficult 

in removing that other Scruple; If the People 
be the ſecondary Cauſe of Sovereignty, then the 
Power by which they produce it, muſt have been 
recetud from God; which doth not appear to be 
true in Fatt, For, ſince God hath implanted 
in Men a Care of their own Safety, hath com- 
manded them to maintain a peaceable and 
well. order'd Converſation, and hath likewiſe 
cadued them with Reaſon, whence they are 
enabled to find out Means conducing to this 
End, among(t which the Eſtabliſhment of 


Civil Government juſtly challengeth the fitſt 
place ; who will make any farther queſtion; 
whether or no the Power of ſetting this Con- 
{titution on foot, was a Privilege vouchſaſed 
to them by God Himſelf? Thoſe Maxims of 
Philoſophy, which our Author ſo frequently 
lets Hy againſt us, are partly but of {lender 
Credit, and partly through Ignorance and 
Miltake, are unskiltully transfer'd from Natural 
to Moral Things; which we are not now a+ 
leiſure to diſculs in particular. And then, ag 
for the Account which Ovid gives of the Ori. 
gine of Sovereignty in the Fifth Book of his 
Faſti, tis meer Poetical Fiction. 

V. No leſs Pains hath Er taken in confu- 
ting the Opinions of thoſe, who derive the ſu- 
preme Authority from N other Head. Upon 
which Argument, as he hath deliver'd a great 
deal of Truth, fo are there ſome things which 
are juſtly liable to Cenſure. He is fo far 
in the right, when he denies that Wars, oc. 
calion'd by the Ambition or the Luſt of Ty. 
rants, could give Riſe to the Sovereign Power. 
For Wars, occaſion d by Tyrants, do certainly 
preſuppole Civil Communities. Yet ſtill, the 
notorious Violence of Many Perſons, and their 
Deſire of oppreſſing others, might pollibly give 
Occaſion to the Fathers of Families, living in- 
dependent and ſcatter'd up and down, to unite 
in Political Bodies (1). It 1s moreover evident, 
that molt Empires, which have made a Noiſe 
and Figure in the World, if not all in general, 
have owed their Growth and Progreſs, to War. 
And yet this is no reaſon why we ſhould pitch 
upon War for the Original and Fountain of 
Government. For at leaſt, that Band of Men, 
which firſt conſpired to invade their Neigh- 
bours, voluntarily engaged in Subjection to 2 
common Leader. And as for thoſe who were 
invaded, no lawful Sovereignty could be eſta- 
bliſh'd over them, tall by giving their Covenant 
and Faith, they had promis'd Obedience to the 
Conquerour. 

VI. Let it is not fo utter an Impoſſibility, that 
Civil Empire might ariſe from Paternal Go- 
vernment (2); ſuch we mean as extended it ſelt 
to ſome Breadth, taking many petty Villages 
under its Direction. Tis true, the Command 
of Fathers, belongs properly to the Care of 
educating Children, as that of Maſters, doth 
to the Management and Improvement of 
Eſtates; nor can either be alter'd by the bare 
Number of Children, or of Servants. Yet there 
is not fo wide a Diſtance between Paternal 
and Civil Government, but that Men might 
paſs from one to the other, without the Pro- 
duction of any new Sovereignty by the imme- 
diate Power of God. For ſuppoſe a Father 
of a Family, bleſs'd with a plentiful Iſſue and 
with a numerous ſervile Train, to allow both 


—  —_ — 


{ a Add the Diſpute in Father Paul's Hiſtory of the Council of Trent, I. 2. P. 213. concerning the Nature of rhe 
Sucram ental Symbels, where the Managers are pur to great Shifts, by Reaſon of their Unskilfulneſs in Moral Th: ug. 

(b) See Deuterem XVII. 14, (c) Corp. Hobbes de Cive, I. 2. [. 4. ſec alſo above in B. 3. Cc. 5. {. 2, 3, 4 

(r) See Mr. Barheyrac's Eirſt Note upon the Seventh Section of the Firſt Chapter of this Book. | 3 

(2) See Mr. Barbeyrac's Second Note upon the Tenth Section of the Second Chapter of the Sixth Book, an 


Mr. Lock's Second Treatiſe of Civil Government, C. 8. „ 11, Cc. 
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the Children and the Servants, by way of 
Emancipation or Infranchiſement, the Privilege 
of managing their own Concerns, and of con- 
ſtituting particular Families, upon this Con- 
dition, that in order to the common Security, 
they ſhall ſtil] be ſubject to his Government; 
I know not what ſuch a Perſon wants to make 
him a compleat Prince, provided he be Maſter 
of lo much Strength, as is ſufficient to compaſs 
the End of a Civil State. Upon his Deceaſe, 
if he left any Appointment with regard to a 
Succeſſor, eſpecially it his Sons conſented to 
the Diſpoſal, that Settlement ſhall be followed. 
If he did not, then the People, as if they were 
to frame the whole Conſtitution anew, ſhall 
reſolve what Government or what Governour 
they will hereafter receive. In which Caſe 
there will be no Breach of the Law of Nature, 
tho' the Younger Son ſhould by the free Votes 
ot the Aſſembly, be elected in his Father's 
room (a). 

VII. He farther endeavours to evince, that 
neither can ſuch a Perſon be term'd the Cauſe 
of Sovereignty, who firſt poſſeſſing it himſelf, 
confers the Regal Dignity on ſome one who is 
at preſent his Subject, releaſing him from all 
future Dependence : as if a King remits to his 
Vaſlal his former Engagement, and allows him 
to hold as a Sovereign Prince, what he before 
enjoy'd only as a Feudatary Tenant : or if he 
makes a Grant to any of his Subjects of ſome 
Province in his Dominions, exempting it, for 
the future, from his own Juriſdiction. For a 
Ceſſion of this kind is (he ſays, ) no more than 
the Manner of obtaining Sovereignty, and may 
be reduced to the Head of Elections. Now 
whoever throughly conſiders the Matter, will 
eaſily find out, how the Supreme Authority is 
produced in this Caſe. And tis plainly thus; 
the King by quitting his Right, both over the 
Vaflal and over the Feud, at the ſame time 
makes one Perſon capable of Sovereign Power, 
and others capable of ſubmitting to the Exer- 
ciſe of it. For that Feudal Territory cannot 
hereafter belong to the Zaſ/al, as an Abſolute 
and Independent Prince, unleſs it be firſt utter- 
ly diſengaged from the Authority of the Lord. 
And by this Means, the Government, thus 
eſtabliſh d, really and truly proceeds from the 
Conſent of the People. For it the Lord hath 
Power, by his own ſole Act, to beſtow ſuch a 
Province on whom he pleaſeth, he certainly, 
at the Beginning, receiv'd this Power from the 
Conſent of the People, either Voluntarily 
given, or obtain'd by the Iflue of a juſt War. 
But if the Lord cannot do this by his own bare 
Authority, then tis cvident, that the expreſs 
Conſent of the People muſt concur in the 
Diſpoſal. | 

VIII. To conclude this Diſpute ; the ſame 
Author in the laſt place maintains, that even 
then the People are not the Cauſe of Sove- 
reignty in the Prince, when having before liv'd 
under a Democratical Form, they chooſe a ſingle 


r 
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Governour. For, ſays he, the Sovereignt 
cannot here be confer'd on the Monarch all 
ſuch time as the People have fitſt renounced 
their Right; but the People, in that very Mo- 
ment, in which they renounce their Right, 
have no longer any thing to do with the Sove- 
reignty : therefore all that they do, is to elect a 
Perſon, who having recciv'd his Power from 
GOD, ſhall, for the future, rule over them. 
But now upon the ſame Argument, it may be 
denied, that Property can paſs from one Man 
to another. For, juſt 1n this manner, another 
cannot become Proprietor of my Poſſeſſion, 
till I have firſt reſigu d my Property. But after 
my Reſignation, I have loſt my Property, and 
conſequently cannot transfer that on Another 
which I have not my ſelf: and therefore all 
that I do, is to choole a certain Perſon, into 
whom the Property, (ſprouting up a-new, I 
know not he + gg, is afterwards to be in- 
fuſed. 

As to the voluntary Abdication of Monarchs, 
his Opinion runs in the following Senſe; 
T hat the Government being fir fi abdicated, and 
the People loos'd from their Allegiance ; the Sove- 
reignty doth afterwards return to its Original 
Author, in order to its being again brought back, 
aud communicated to the appointed Heir. This 
is manifeſtly a « Metempſycho/is or Tranſm:- 
gration of the Sovereign Power; which a wiſe 
Man will not require us to be at the Trouble 
of confuting. In Reality, he who abdicates 
a Crown, gives his Succeſſor an Occaſion, and 
a Capacity of receiving it from the Hands 
of the People, upon their Submiſſion ; or, of 
actually entring upon the Government, to 
which the Decree of the People, ſettling the 
Order of the Succeſſion, had before given him 
a Righr. 

IX. It may not be improper, before we 
leave our preſent Subject, to enquire in ſhorr, 
to whoſe Power it belongs, to confer the Regal 
Titles and the Enſigns of Majeſty, or any De- 
nomination by which the Supreme and Inde. 
pendent Authority in a State, inhering in a 
ſingle Perſon, is wont to be expreſs'd. And 
here it's manifeſt, that to beſtow the Name 


and Title, 8 to the ſame Perſons, who 


have a Right to beſtow the thing it ſelf, that 
is, the Supreme Command. And by Conſe- 

ence, a People, that either now firſt unite 

emſelves in a Civil Body, or elſe, laying 
aſide their former Frame ot Government, re- 
ſolve on a Monarchical Conſtitution for the 
future, whilſt they confer on one Man the 
Authority over themſelves, they, by this very 
Act, gave him a Right to bear the Title 
and Style of King, and to ſignify his High 
Station by decent Badges of Honour. Such 2 
Kiag, as he owes his Dignity and Empire to no 
Foreign Power; ſo he need not wait for the 
Conſent and Approbation of other Princes or 
States, in order to the aſſuming the Actions or 
the Character proper to his Office. Bur as 2 


(a ) See Geneſ, XXVII. 29, 37. 


XXX 2 Foreigner 
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Foreigner could not diſpute his Right to the 
Government, without a manifeſt Injury, fo 
would it be injurious likewiſe to deny him the 
Appellation of King. Nor can any Pretence to 
the contrary be drawn from the ſmall Extent 
of his Dominions. For a Amgdom doth not 
denote any certain Meaſure of ba ona? or of 
Power, but a particular Form of Civil State, 
which may happen to be greater or leſs. But 
to make him a King, who before own'd the 
Command of ſome Superior, tis neceſſary, 
that he obtain the Conſent of his Superior, to 
releaſe Himſelf and his Dominions from the 
Bond, by which they ſtood engaged to their 
former Lord. Thus he who is under a Fenaal 
Obligation, cannot, without his Lord's Con- 
ſent, take up the Character of a Sovereign 
Prince. And unleſs he be releas'd from this 
Obligation, tho his Lord ſhould grant him the 
Title, yet he will hold the Dignizy it felt after 
an imperfe& and ſubordinate manner. So we 
find that the Succeſſors of Alexander the Great, 
durſt not aſſume the Regal Style, till Alexander's 
own Family was extinct, to which the Sove- 
reignty did of Right belong. And even after 
this, 'twas neceſſary for them to have the Con- 
ſent of the People under their Command, which 
the numerous Forces kept in Pay about them, 


ſecured beyond the Poſhibility of a Denial (a). 
In the ſame manner, he who ſubdues a Terri. 
tory by Arms, as he may, by the Right of War, 
acquire the Power and Authority, fo may be 
likewiſe obtain the Title and Character of 2 
King (5). It a Prince would erect any parti- 
cular Province of his Empire into a diſtin& 
Kingdom, the way of compaſſing this Deſign 
is to ſeparate it from the reſt of the Body, and 
to govern it by a peculiar Juriſdiftion, inde. 
pendent from his other Dominions. That the 
Roman Senate frequently beſtow'd the Title of 
Friend and King, as Marks of Eſteem and Ho. 
nour, 1s a piece of Hiſtory, vulgarly known. 
And this they might juſtly do with regare, 
either to thoſe Princes on whom they them. 
ſelves had confer'd the reſpe&ive Dominions, 
or to thoſe, over whoſe Kingdoms they {till 
held fome Superior and Tranſcendent Right. 
But to have offer'd the ſame Title, as purely a 
Matter of Favour, to other Monarchs, over 
whom they could not pretend to the leaſt Au- 


thority, had been a moſt inſolent piece of Uſur- 


pation. And yet ſuch a preſuming Prerogative, 
the Popes have not been aſhamed to challenge 
over the molt Free and Independent States of 
Europe (c). 


(a) Ha. Cornel. Nep. Eumen. Plutarch Demet. Juſtin. J. 15. c. 2. Appian Alexand. in Syriac. Diodor. Sic. J. 20. 


c. 54, 55. (b) Vid. Juſtin. L. 4 . . 


(c) See Father Paul's Hiſtory of the Council of Trent, 1. 5. p. 354, 


where he reports, how Paul IV. advanced Ireland to the Honour of a Kingdom: and Thuanus's Hiſt. J. 46. about 


the Title of Great Duke confer'd on Coſmo of Florence. 
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CHAP. IV. 
Of the Parts of Sovereignty, and their Natural Connexion. 


HE. Supreme Civil Authority, tho' in 
its own Nature it be one indiviſible 
thing (1), yet becauſe it exerts its ſelf in 
different Acts, according as it is imploy'd 
about different Means, neceſſary to the Pre- 
ſervation of the State, is generally conceiv'd 
as conſiſting of many Parts; with Reſemblance 
to thoſe Parts which are term'd Potential (2), 
in Natural Philoſophy. For the Sovereign 
Command is, by no means, ſuch an entire 
Compound Being as is made up of Hetero- 
eneous Parts, which as they are join'd and 
nit together, by ſome common Band, com- 
poſe one 2 yet ſo as that each Part is 
capable of ſubſiſting ſeparately by its ſelf. But 
as the Soul is one ſingle Subſtance, diſpenſin 
Life and Vigour through the whole Body, an 
et as it exerciſeth different Operations, in 
roportion to the Difference of the Objects 
preſented to it, or of the Organs through 
which it works, is concetv'd as | cx he Poten- 
tial Parts; ſo, in like manner, the Supreme 


Authority, as it is buſied in preſeribing general 
Rules of Action, is term'd the Legillative 
Power ; as it determines the Controverſies of 
the Subjects by the Standard of theſe Rules, 
tis the Judiciary Power ; as it either arms the 
Subjects againſt Foreigners, or commands them 
to lay down their Hoſtility, tis the Power of 
War and Peace; as it takes in the Aſliſtance 
of Miniſters in the Diſcharge of publick Bu- 
ſineſs, it is called the ght or Power of appoint- 
ing Magiſtrates ; and ſo with regard to its other 
Offices and Functions. 

II. What therefore theſe Parts of Sove- 
reignty are, may plainly be diſcover'd from the 
Nature and End of Civil States. A State, then, 
is a Moral Body conceiv'd to act by one Will. 
But in as much as it is made up of many Natu- 
ral Perſons, each of whom hath his particular 
Will and Inclination ; and ſince theſe ſeveral 
Wills cannot, by any Natural Union, be join'd 
together, or temper'd and diſpos d into a laſt- 
ing Harmony, therefore that one Will, which 


(1) This is Grotius's Term, in B. 1. c. 3. C{. 17. n. 1. Tis founded upon a falſe Hypotheſis, which our Author 


has confured in the preceding Chapter. See Mr. Barleyrac's Firſt Note upon this Section. 
explain'd in Mr, Barbeyrac's Second Note upon this Section. 


(2) This Term is 


we 
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we attribute to the State, muſt be produced by 
the Agreement of all Perſons, to jubmit their 
own private Wills to the Will of one Man, or 
one Aſſembly of Men, on whom the Govern- 
ment hath been confer'd. Farther, ſince the 
reſpective Members ought, in Duty, to con- 


form themſelves to the Will of the State, tis 


neceſſary, that this Will be made known to 
them by clear and evident Signs. Hence we 
apprehend it to be one of the chief Offices of 
Sovereignty, to preſcribe and declare to others 
what they ought to perform, or to omit. And 
becauſe *twould be impoſlible, in ſo great a 
Multitude, to give Injunctions to every par- 
ticular Man, on Occaſion of every particular 
Action; therefore general Rules are eſtabliſh'd, 
for the perpetual Information and Direction 
of all Perſons in all Points, either of Poſitive 
or of Negative Duty. Beſides, ſince we eaſily 
diſcover amongſt Men, an immenſe Variety of 
Judgments and of Appetites, whence an infinite 
Field of Conttoverſy might ariſe; it is on this 
Score highly conducive to the common Peace, 
that publick Determinations ſhould ſettle what 
each Man ought to look on as his own, what 
as another's ; what is to be eſteem'd Lawful 
or Unlawful (1) in the State, what Honeſt or 
Diſhoneſt: As likewiſe, what Degree every 
Man retains of his Natural Liberty, or after 
what Manner each Perſon 1s to moderate the 
Uſe and Exerciſe of his own private Rights, in 
order to the publick Tranquillity (2). 

III. To proceed; The chief End of Civil 
Communities 1s, that Men, by conſpiring mu- 
tually to aid and aſſiſt each other, may be ſecu- 
red againſt thoſe Damages and Injuries, which 
they might otherwiſe ſuffer from their own 
Kind; and, by this means, may either enjoy 
Peace, or have ſufficient Defence againſt any 
Aſſaults or Moleſtations. Now in order to the 
procuring of Peace, tis, in an eſpecial manner, 
neceſſary, that each Perſon be ſo far guarded 
againſt the Violence of his Fellows, as that 
he may be able to live ſecurely ; that is, with- 


out having any juſt Cauſe to fear Injury from 


Others, whilſt he himſelf is not injurious to 
Others. Indeed, that Men ſhould be abſolute ly 
protected from mutual Hurt, or that all Inju- 
ries ſhould be impoſſible, the Condition of hu- 
man Things will not allow. Yet ſuch Care 
may be taken, ſuch Proviſion made, as that 
there ſhall be no probable Grounds for the 
Apprehenſion of Danger. And this Security, 
is the Aim which Men propoſe, when they 
ſubmit themſelves to the Direction of Others. 
Ot which, if no greater Degree could be ob- 
tain'd by joining Strength, than each private 
Man could give himſelf by ſtanding ſingly upon 
his own Gaurd, 'twould be Folly to renounce 
our Natural Liberty, in which every Perſon is 
his own Protector. But to compaſs this Secu- 
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rity, tis not enough, that each of thoſe who 
are about to form a Civil Body, do covenant 
with the reſt, by Word or Writing, that he 
will not kill, or teal, or offer any other Harm 
or Prejudice : For 'tis manifeſt how far Hu- 
man Nature is, in molt Perſons, corrupted ; 
and Experience ſadly informs us, how little 
Force the Reverence of verbal Engagements, 
or the Authority of Oaths hath, with the Ge- 
nerality of Mankind, towards the keeping 
them in their Duty, ſhould the Fear of Pu- 
niſhment be once remoy'd. For which reaſon 
likewiſe, 'tis not enough to have one who ſhall 
preſcribe Rules of Acting, if he be inveſted 
with no farther Power. Therefore, to engage 
Men to an Obſervance, both of the common 
Precepts of Nature, and of thoſe particular 
Laws, which are enacted for the Good of the 
State, there mult be added the Fear of Puniſh- 
ment, and the Power of inflicting what is 
fear d. And, that Puniſhment may produce the 
proper End of its Inſtitution, it ought to riſe 
to ſuch a Meaſure and Proportion, as that 
there ſhall be manifeſtly a greater Evil in 
tranſgreſſing the Laws, than in obeying them; 
ſo that the Severity, of what is to be ſuffer d, 
may over-ballance any Pleaſure or Profit, 
which may now, or hereafter, be obtain'd by 
the Offence : It being impoſſible for Men, out 
of Two Evils, not to chooſe that which, to 
their Judgment, appears the leaſt. And thus 
the Regard which Men have to their own 
Lives and Safeties, ſecures mine. And altho 
1t may ſometimes happen, that Perſons ſhall be 
ſo tranſported, either through Raſhneſs and 
Precipitancy, or ſome other extravagant Com- 
motion of Mind, as to prefer the Satisfaction 
of the Crime, to the Bitterneſs of the Penalty ; 


yet this is to be reckon'd amongſt thoſe un- 


common and extraordinary Accidents, which 
the Condition of our Nature, and the Circum- 
ſtances of our Affairs will not ſuffer us to pre- 
vent. This Power of inflicting Puniſhment, 
on thoſe who tranſgreſs the Commands of the 
Sovereign, is preſumed to be then confer'd, 
when particular Men yield up the Uſe of 
their own Strength to the Service of the Com- 
munity. By which Act, they oblige them- 
ſelves to execute Juſtice on Delinquents, when 
the Sovereign demands their Aſſiſtance 1n this 
Particular ; or, at leaſt, not to aid and defend 
thoſe who are to ſuffer. But, for a Man to 
oblige himſelf to undergo Puniſhment, without 
Reluctancy or Reſiſtance, is a vain Engagement, 
and ſuch as cannot hold good, on account of 
that Natural Averfion, which we bear to all 
things, deſtructive of our Safety and our Lite. 
It is, truly enough, affirm'd by Mr. Hobbes (a), 
that this is the higheſt Degree of Power, which 
Man can hold over Man, to be able to preſcribe 
to others, in whatever he thinks beneficial to 
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(1) Tho' here our Author uſes the Terms of Hobbes, (De Cive, c. 6. ſ. .) yet he means always, that the Laws of a 


——_ 


Sovereign include nothing conn to the Divine Laws, whether Natural or Reveal d, as he will prove in the firſt 


Chapter of the next Bock 
Hom, & Civ. B. 2. c. 7. ſ. 2. 


(2) 
(a) De Cine, c. 6. ſ. 6. 


he latter Part of this Section is taken from our Author's Abtei 


gment, De Offic. 
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the State; and, by denouncing 2 Penalties, 
to terrify the Stubborn and Diſobedient into 
2 Compliance with what he thus enjoins. But 
then, as for what the ſame Author farther 
aſſerts, That he who hath a Right of — 
Puniſhment, as be ſhall ſee fit, hath a 
compelling all Perſuns to all T bings, at his Plea- 
fare; it ought to have a Limitation affix'd to 
it, taken from the End of Civil Government : 
in as much as we are to preſume, that he in 
whom the Supreme Authority reſides, hath no 
other Will or Pleaſure, but fuch as, upon good 
Principles of Reaſon, appears to have tome 
Tendency towards the ſaid End. 

IV. Moreover, ſince under the exacteſt 
Syſtems of Laws, there ariſe frequent Diſputes, 
about the right Application of them to parti- 
cular Cafes, and many Circumſtances are to be 
conlider'd, before a Fact can be pronounced 
Illegal, or the Author of it convicted: On this 
account, the Zuarciary Power is ſuppoſed to 
come in to the Alliſtance, and Support of the 
Two Powers already mentioned. The Office 
of the Judiciuy Power, is to hear and decide 
the Cauſes of the Subjects, to examine the Acti- 
ons of particular Men, which are repreſented 
as Breaches of the Law; and to pronounce 
Sentence according to the Legal Penalties. 
Mr. Hobbes (a) ſeems to have had an improper 
Notion of this Power: ſince the Right of Judg- 
ing, as to the Uſe and Exerciſe of any Part of 
the Sovereignty, 1s underſtood to be implied 
or included in the reſpective Part. 

V. But tho' the Means, hitherto preſcribed, 
may afford the Subjects full Security againſt 
thoſe of their own Body; yet this is not 
enough to anſwer the End of Civil Eſtabliſh- 
ments. For 'tis to little Purpoſe, for Men to 
be at peace amongſt themſelves, if they are not 
able to defend themſelves againſt Strangers ; 
and this they cannot effect, unleſs they are 
united in their Strength. Becauſe it's purely 
owing to Con junction, that Many are ſtronger 
than One : in as much as, otherwiſe, a thou- 
land ſeparate Men are not ſuperior, in Force, 
to a ſingle Ferſon. In order therefore to the 
General Safety and Welfare, tis Neceſſary, 
that there be ſuch a Power in the State, as may 
aſſemble, unite and arm ſo many Subjects, (or 
hire Mercenaries in their room, ) as ſhall be 
thought ſufficient for the Common Defence, 
with Proportion to the uncertain Number and 
Strength of the Enemy; and may likewiſe, 
when 1t ſhall be afterwards expedient, embrace 
Conditions of Peace. And ſince both the Sea- 
{ons of Peace and of War receive a conſiderable 
Advantage from Leagues, for the better com- 
municating the Bencfits of different States, 
and for repelling and reducing to Reaſon ſome 
ſtronger Enemy, by a confederate Force: there 
mult be inherent, in the Sovereignty, a Power 
to enter into ſuch Alliances as ſhall be ſervice- 
able in either Condition, and to engage all the 
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Subjects to a juſt obſervance of them; and, at 
the ſame time, to derive upon the Publick ſuch 
Fruits and Advantages as ſhall accrue by their 


Means. 
VI. Again, ſince the Affairs of the Commy. 


nity, occurring as well in Peace as in War, 
cannot be adminiſtred and executed without 
Officers and ſubordinate Magiltrates, there is 
need of ſuch a Power as may appoint Men, to 
enquire into the Controverſies ariſing between 
Subjects (5), to dive into the Policies of neigh. 
bouring States, to gather in and give out the 
publick Revenues, and laſtly, in every reſpect, 
to conſult and promote the Common Benefit. 
And then, it muſt be another part of the {ame 
Power to compel theſe Officers, when once 
conſtituted, to the Performance of their Duty, 
and to call them to account, upon proper Occa- 
ſions (c). : 

VII. Farther, in as much as publick Buſineſs 
in the time of War, or of Peace (1), cannot 
proceed without Expence, ſuch a Power 1s like. 
wiſe requiſite, as may ſet alide, for theſe Ules, 
ſome part of the Goods, or Products, of the 
Country ; or may compel private Men to con- 
tribute ſo much out of what they ſeparately 
poſſeſs, as is judg'd neceflary to ſupport the 
common Charges; as likewiſe to command and 
require the Hands of the Subjects, upon Occa- 
ſion of any needful Work. To the ſame Power 
belongs he Invention of other lawful Ways 
and Means of increaling the Riches of the 
State. The Principal of which, is the Right 
of impoſing Duties on Goods imported or ex- 
ported; and alſo of paring oft ſome moderate 
Proportion from the Price of Commodities, 
conſumed by the Subject. : 

VIII. Laſtly, Tho' to take away the intrin- 
ſick Liberty of the Will, and, at the ſame time, 
to unite and compoſe Men's Judgments of 
things 1n a perpetual Harmony, by an inward 
Principle, be above Human Ability to effect; 

et to provide that theſe Sentiments and Per- 
waſions, however different, may not diſturb 
the publick Peace, is a Buſineſs abſolutely 
— For ſince all voluntary Actions take 
their Riſe from the Will, and have a Natural 
Dependence upon it; and ſince the Incl:nation 
of the Will, to the doing or the not doing of 
any thing, is built on the Opinion of that 
Good or Evil, ot that Reward or Puniſhment, 
which the Party conceives will follow from 
the Performance or the Omiſſion; and conſe- 
quently, ſince Men's Actions are ever guided 
by their Opinions; ſome outward Means mult 
needs be found out, by which theſe Opinions 
and Judgments ſhall be brought, as near as 
flible, to conſpire and agree; at leaſt ſhall 
# hindred from giving the State any Diſtur- 
bance by their Oppoſition. To this End it 1s 
expedient, that the State do publickly own 
and profeſs ſuch Doctrines, as are agreeable to 
the End and Deſign of Civil Government, 


(a) Vid. fl. . 
Jau. Baccler ad Grot. !. 1. 4. 3. . 6. p. 218. 


f A 


(b) See Exod, XVIII. 15. Philo Jud. de Creatione, init. Joſeph. Archeolog. III. 3. 
(1) See St. Paul's XIII. Chapter to the Romany, Ve 
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and the Minds of the Subjects be, from their 


Childhood, grounded in them. In as much 
as the Generality of Mankind judge of things, 
according as they have been accuſtom'd, and 
according to the common Notions, which they 
ſce obtain in the World: very few being able, 
by the 1 go of their own Parts, to diſcern 
what is good and ſolid in the Conduct of Hu- 
man Life. There is, indeed, ſcarce any one 
Opinion, either relating to the Worſhip of 
God, or — thoſe Things, the Know- 
ledge of which is ſtrictly term'd Human, but 
may be made the Occaſion of Diſſention, Diſcord, 
Reviling; and, in the final Iſſue, of Blood and 
War. And this doth not happen, on account of 
the Falſity of the bt gre or becauſe to admit 
the contrary, would bring heavy Inconveni- 
ences on Mankind, or on Civil Communities; 
but by reaſon of Men's unhappy Diſpoſitions, 
who always 1magining themſelves to be wile, 
would gladly appear ſo to all others, and are 
violently enraged againſt thoſe who preſume 
to be of the contrary Perſwaſion. This any one 
will readily confeſs, who hath but chanced to 
calt his Eye on thoſe Quarrels of the Learned, 
about meer Tritles, carried on with no lefs 
Heat and Fury, than if their Lives and Reli- 
gions lay at Stake. Now ſuch Differences and 
Diſputes, tho' they cannot be abſolutely pre- 
vented, yet they may be hindred from interrupt- 
ing the publick Peace and Tranquillity, by due 
Penalties enacted againſt thoſe who ſhall main- 
tain and foment them (a). Yet what we 
would obſerve on this Subject, is not properly 
level'd againſt thoſe Opinions concerning in- 
different Points, but againſt ſuch, as being ob- 
truded upon Mankind, cither under the Colour 
of Religion, or with ſome other fair Pretence, 
ſhock and confound the Laws of Nature, and 
the Principles of ſound Policy, and tend to the 
breeding oi Mortal Diſeaſes in a State. Nor 
will any true and juſt Opinions be in Danger 
of ſuffering by this Cenſure. For, no true 
Doctrine is oppolite to the common Peace; and 
that which doth contradict Peace cannot be 
true; unleſs we may, at the ſame time, affirm 
that Peace and Concord are repugnant to the 


Laws of Nature. Wherefore the Power of 
examining the aforeſaid pernicious Dc&rines, 
and of baniſhing them from Civil Societies, is 
juſtly — to the Supreme ruling Autho- 
Iity (6). 

Ix Our next Buſineſs is to ſhew, that theſe 
Parts of the Sovereign Power are naturally ſo 
united, and, as it were, interwoven with one 
another, that ſhould we ſuppoſe ſome of them 
to inhere in one Perſon, Tre 1n others, the 
— Frame of the State muſt abſolutely be 
deſtroy d. Which Truth that we may throughly 
apprehend, it ought to be obſerv'd, that there 
are, above all others, two Bands eſpecially, by 
which the Wills of many Men, or of whole 
Aſſemblies, are cloſed and made to conſpire 
into one; Covenan; and Command. of which, 
nevertheleſs, the latter adds a much ſtronger 
Tie than the former. They who are held to- 
gether by bare Covenant, ſtand obliged, by the 
Law of Nature, voluntarily to perform the 
Terms of Agreement ; their Natural Equality, 
in other reſpects, remaining as before. Now 
ſo long as the Articles are on both ſides ob- 
ſerv'd, a fair Union and Concord may continue 
amongſt them. And when any one Party, with 
a wicked Deſign, flies from the Engagement, 
he 1s guilty of a Breach of the Law of Nature : 
but then the reſt, whole Intereſt it was that 
the Covenant ſhould remain inviolable, have 
no means left of reducing the falſe Brother to 
Reaſon, but meer Force of Arms, in which he 
who offer'd the Injury, is frequently not infe- 
rior to him that receiv'd it. After the ſame 
manner, they, who upon equal Terms, ſtand 
bound to each other by virtue of ſome League 
or Confederacy, are at Peace and Agreement, 
ſo long as each Party makes good what he pro- 
mis d; but when either proves perfidious, the 
Band of Union is diflolv'd, and an Occaſion of 
Hoſtility enſues. Whence it appears, that 
bare Covenants are not Bonds ſufficient, at 
leaſt, for the long holding together many Per- 
{ons in a Moral Body: eſpecially ſince it doth 
not always ſo happen, that the ſmaller and 
weaker Party recede from their Obligation, to 
the Prejudice of the more numerous and the 
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(a) Plato de LL. I. 11. p. 977. D. Ed. Wech. Let no Man revile another : but in Caſes of Duubt and Controver(y, let 
the Parties behave themſelves towards each other, and towards the Company, after the manner of Learners, as well a7 6; 
Teachers; ſo as utterly to refrain from Reproach. For, to abuſe each at her in a Diſpnte with foul and ſcandalous Language, 
is to ſcold like Nomen: ana, very frequently, Words, which in themſelves are trifling Matters, give Occaſion to the aceped?. 
Hatred and Enmity amongſt Men. (b) Diogenes Laert. (in Theophraſt. ſ. 38.) reports a Law of Sophocics Son of An- 
phiclidas, to this Purpote, That no Philoſopher ſhould keep a School, unleſs by the Decree of the Senate and Common: ; ane 
that to do the contrary ſhould be a Capital Crime. | 

Plato de LL. I. 7. p. 888. C. Ed. Wech. Let no Poet preſume to feign any thing, but what is conſiſtent with the Laws e, 
the State, and is juſt, houeft and good. Nor ſball he be allow'd to jhew his Compoſitions to any private Perſons, before he 
Guardians of the Laws, and the Judges appointed for this Service, have reviſed and approved of the Performance. To this 
Purpoſe ſee Caſaubon Exercitat. in Baron. and his Epiſtle to Front Duceus, n. 624. Ed. Grev. Nor is it a deſpicable 
Remark of Mr. Hobbes, which he gives us in his Book de Homine, c. 13. f 8. Many Books, ſays he, we have, compi! 4 
by Romans, either under the Common-wealth, or ſaon after its Extinction, and by Grecians, during the flouriſhing Condition 
of the Athenian State, repleniſb'd as well with Precepts as Examples, by which the Minds of the Vulgar are render a averſe 
toRegal Power; and this for no other reaſon, but becauſe they find theſe Authors making Panezyricks on theVillanies of baſe and 
perfidious Men, that is, on the Murthers of Kings, when they have before branded them with the Name of Tyrants, But f 
'he Genius and Diſpoſition of the Multitude is much more corrupted by the reading of thoſe Books, and the hearing of thoje 
Preachers, who would have a Kingdom within a Kingdom, an Eccleſiaſtical within a Civil Supremacy. Hence inſtead of the 
Old Bruri and Caſſii, we have our Modern Clements and Ravalliacs, who whil# in aſſaſſmating their Princes, they were 
ont; the wiched Inſtrumcuts of other Men's Ambition, thought they did God Service. 

Add the Preface of the ſame Author to his Book de Cive ; as alſo Leviath. cap. 21. where he reckons up the 
Miſckicfs, that have ariſen from the Ariſterelian Dettrine of Liberty. Comp. de Cive, c. 6. Leviath. c. 29, 46, 47. 
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more powerful, but very often the direct con- 
trary. And tho' we ſhould ſuppoſe, in the 
Principal Compact, a Clauſe to this Purpoſe, 
that whoever preſumed to break the Articles, 
ſhould be proſecuted with the united Strength 
of all the reſt, yet (not to ſay, that this Clauſe 
would be of no effect, in caſe many Perſons 
ſhould join in ſuch a a a Demo- 
8 Government were eſtabliſn d amongſt 
the Members, or, unleſs they, who before 
compoſed a Society, do unite more cloſely in a 
Forwal State, there will be need of another 
Covenant, to determine what Method ſhall be 
obſerv'd in proceeding againſt him who ſhall 
re fuſe to ſtand to this additional Engagement; 
and ſo on, iu innitum. But now Sovereignty 
or Command, 1s a much ſtronger Tie, for the 
keeping an united Body of Men in firm Agree- 
ment. For they who are bound to each other 
under the fame Government, do not continue 
equal to the Government it ſelf ; but whilſt 
the Power of preſcribing Rules to, and of in- 
flicting certain Evils, T7 way of Puniſhment, 
upon fach as tranſgreſs the Rules preſcrib d, is 
confer'd either on à ſingle Perſon, or upon an 
Aſſembly; all Perſons he under a far greater 
Neceſſity to remain obedient, than if they 
were united by Compact only; which could 
not take away the Equality of the Members, 
or their Right of adminiſtring their private 
Affairs, according to their own Judgment. 
X. It ought farther to be conſider d, that if 


. any will maintain the Potential Parts of the 


Sovereignty (as they are term'd, ) to be, with- 
in the ſame State, ſeated in diſtinct Perſons or 
Councils, they muſt, at the ſame time, ne- 
ceſſarily allow, that he, to whom any Part be- 
longs, muſt be furniſh'd with ſufhcient Power, 
as well to compel the Subjects to the Obſer- 


vance of what he ordains, by virtue of that 


part, as to defend this his Right, when at- 
tack d or diſturb'd; tho' that particular Limb 
of the Prerogative, which contains the Power 
of War and peace, may poſſibly reſide in ano- 
ther Perſon : and laſtly, that he have a Right 
of determining, by his own Judgment, at what 
time and in what manner, the Part of the Go- 
vernment which he holds ſhall be exercis'd and 
employ'd. For to poſſeſs a Right of declarin 
to Others what You would have them do, an 
yet to be deſtitute of Power, for the obliging 
thoſe to a juſt Compliance who refuſe Your In- 
junctions, deſerves any other Name rather than 
that of Authority or Command. And we hold 
that by a very precarious Title, which we 
cannot defend againſt Others. Nor is he any 
better than Auother's Officer or Miniſter, who 
exerciſeth any kind of Right at the Pleaſure 
and Diſpoſal of that other Party. 

XI. From what we have laid down, it will 
be evident, that there is ſo near and ſo neceſſa- 
ry a Connexion between all the parts of the 
Sovereignty, as that not one of them can be ſe. 
parated from any other, but the regular Frame 
of the Common-wealth muſt be deſtroy'd, and 


inſtead of it, an irregular Body muſt ſtart up, 
held together only by an infirm and ineffectual 
Covenant. For if we appropriate the Legiſla- 
tive Power to one, and to another, the Judi. 
ciary, each primarily and independently, it will 
of Neceſſity follow, that either the former is 
null and void, or that the latter only miniſters 


to the former. Becauſe, to make Laws which 


You can't put in Execution is vain and inſig- 
nificant: and on the other ſide, to have Strength 
whereby Vou may compel and controul, and yet 
ſuch as You mult not uſe or apply but at the 
Pleaſure of another, 1s to be an Officer barely 
executive. Again, ſhould we grant the latter 
the Privilege of applying his Strength accord- 
ing to his own Diſcretion, without being ac- 
countable to Others, then we utterly over- 
throw the Legiſlative Power, as before. It is 
neceſſary therefore, that both theſe Powers 
ſhould depend upon one and the fame Will. 
Nor can the Power of Peace and War, or that 
of exacting Tribute be ſeparated from this vin. 
dicative or judiciary Right. In as much as no 
one can fairly compel the Subjects to bring in 
Contributions, towards the Expences of the 
State, on either account, but he who hath a 
Right to puniſh the diſobedient. Farther, it 
would be abſurd to give the Right of making 
Leagues, for the Service either of Peace or 
War, to any other Perſon, beſides him who 
hath alſo the Right of decreeing Peace or 
War, as he judgeth convenient. For other- 
wiſe, either the former will be only a bare 
Miniſter, or the latter will depend upon Ano- 
ther's Pleaſure, in acquiring Means for the 
Exerciſe of his own Right. So likewiſe, if 
You conſtitute any Perſon for the chief Ma- 
nagement of Buſineſs, and do not, at the ſame 
time, impower him to appoint inferior Aſſi- 
ſtants, and to require their Service in their 
reſpective Poſts, (without which Aſſiſtants the 
Bulineſs cannot be perform d,) You really make 
him as meer a Servant as the reſt, For which 
reaſon, neither can the Power of appointin 

Magiſtrates, be divided from the other parts 0 

the Supreme Authority. Laſtly, to the ſame 
Authority it muſt belong, to take Cognizance 
of Doctrines and Opinions, of ſuch eſpecially, 
as bear any Relation to the End of Civil Go- 
vernment, and which are of Force and Efficacy 
either in promoting or in hindring Obedience 
to the Sovereign Ruler. For if one ſhould com- 
mand the Subjects to do a thing, under Pain of 
Temporal Death, and another perſwade them 
that to do it would be to incur Eternal Death, 
and each by his own Right, ſeparately and in- 
dependently enjoy'd (1); the Conſequence mult 
be, not only that the Subjects, tho innocent, 


may be juſtly puniſh'd, but alſo that the State 


muſt fink into an irregular Syſtem, a Monſter 
with two Heads. For neither can any Man 
ſerve two «Maſters, nor, in the Caſe before us, 
is he whom we think we ought to follow, upon 
Pain of Eternal Damnation, leſs our Maſter, 
than he whom we obey upon the Fear of tempo- 


{ 1) See a Diſcourſe of our Author's, intituled, De Concordia vera Politice, cum Religiene Chriftiane, .. 11. 
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ral Deſtruction. And were the Right of control 
ling and regulating Doctrines once taken away, 
the more ſuperſtitious Subjects would be drawn 
into Rebellion by their own Fancies (a). What 
farther Power the Sovereign hath, as to Sacred 
Matters under Chriſtian Governments,is aPoint 
which we leave to be more diſtinctly (tated by 
Others (b) (1). Nor are we here at leiſure, 
to diſcuſs the Opinion of Phzlo the Few (c), 
who having ſhewn, that Moſes was a King, a 
Law-giver, a Prieſt, and a Prophet, adds, Since 
all theſe Offices are reducible to one and the ſame 
Head, they ought by mutual Ties, to be united and 
encloſed one within the other ; and they are all 
requi/ute in the ſame Perſon, ſo that he who wants 
any one of the four, is to be look'd on as a lame 
Ruler of an imperfect Common-wealth. | 
XII. This will be more clearly diſcern'd, if 
we examine thole ſeveral Diviſions of the Sove- 
reignty, which might be propoſed. Let, there. 
fore, the Power of Peace and War be in the 
Prince; the Power of making Laws and execu- 
ting Juſtice 1n the Senate ; the Right of levy- 
ing Tribute, in an Aſſembly of the People. 
Here, if the King commands the Subjects to 
Arms, and they refuſe to obey his Orders, ei- 
ther the King may — 4 them by Puniſh- 
ments, which he himſelf has a Right of in- 
Hi&ing, or he ought to deliver them up to take 
their Tryal before the Senate. Now ſhould we 
admit the former of theſe, it doth not appear, 
how he, whom we ſuppoſe not to have the 
Power of putting the Laws in Execution, can 
puniſh the Subjects before they are actually 
lilted, and brought under Martial Diſcipline. 
It You ſay, that, in this particular Cafe, the 
King hath a Right to puniſh the Diſobedient, 
tho not in other Caſes ; You, at the ſame time, 
give Him the Privilege of oppreſſing and griev- 
ing his People as he thinks fit, and ſo You can- 
cel the Rights of All beſide. For when he orders 
them to take up Arms, he' Il puniſh them if they 
date to refuſe; and when he hath once led 
them out on an Expedition, then the Nature of 
Military Diſcipline gives him the Power of 
Life and Death over them: and nothing is 
eaſier than for a General to cut off any Soldier, 
who hath the Mis fortune to fall under his Ha- 
tred or Diſpleaſure (d). On the other hand, if 
the King muſt be obliged to have recourſe to 
the Senate for Juſtice, when any Perſons re- 
fuſe to lift themſelves under his Command; 
in this Caſe, either the Senators muſt pro- 
nounce the Sentence ot their Condemnation,and 
give Orders for the Execution of it, barely by the 
King's Commiſſion and Authority; which is 
contrary to the Suppoſition: or they mult judge 
whether the Act alledg'd be Criminal or not; 


— 


and this Proceeding will certainly be vain and 
fruitleſs, unleſs the ſame Judges may likewiſe 
take upon them to examine, whether or no the 
War now engaged in by the Prince, be for the 
Advantage of the Common- wealth: And thus 
the King's Right will, again, be deſtroyed. 
We ſhall diſcover the ſame Inconveniences, if 
we compare the Right ot the Prince with that 
of the People, under ſuch a Conſtitution, as 
we did before with that of the Senate. For 
as the Meaſures of War are now ſettled in moſt 
Countries, Tacztus's Obſervation (e) holds 
true; that, Armies cannot be had without Pay, 
and Pay cannot be had without Taxes. If there- 
fore the Prince have not a Power of compel- 
ling the Subje&s, by virtue of his Sovereign 
Command, to bring 1a their Shares of the Pu 

lick Contributions, his Right over the Affair 
of War, will be no more than a bare Power of 
perſwading and adyifing the People, that, in 
ſuch or ſuch a 442 Juncture, to engage 
in a War, would be for the Advantage of the 
Common- wealth. On the other hand, if the 
People are not impower d to judge whethet the 
War, towards which theſe Subſidies are levied, 
be for their Intereſt or not; then what have 
they to boaſt of, but the laborious and ſervile 
Office of Aſſeſſors and Collectors? Nor will 
things be in a better Poſture, ſhould we ſepa- 
rate the Branches of Sovereignty, accordin 
to any other Diviſion that — be invented (f}. 
So juſt was that Remark of Aſinius Callus, in 
Tacitus (g), that As a Government hath but one 
Boah, fo it muſt be directed but by one Mind. 
(whether of a ſingle Perſon, or of a Council or 
Aſſembly.) This may be well illuſtrated by the 
Example of the Human Soul, to which the 
Sovereign Authority in a State, ſeems to bear 
ſome Reſemblance. Now ſhould we ſuppoſe 
the Potential Parts of the Rational Soul, the 
Underſtanding and the Will, to exiſt ſeparately, 
in two different Subjects or Suppo/itums, one of 
which ſhould have only the Faculty of the 
Underſtanding, the other only the Faculty of 
the Will; neither of theſe Suppoſitums could 
be call'd a Man, nor could Human Actions be 
expected from either; whilſt one lay unacti ve 
and immoveable, the other blind and inſen- 
ſible. To which purpoſe the Epigram in the 


Anthologia (h) ſeems proper to be applied: 


Here the two unfortunate Perſons were able, 


Ilngds $ wir 7% 6, Oc. 


The Blind Man bears the Lame: what Fate denies 
The Wretched Pair, their mutual Help ſupplies ; 
One lend; his Feet, the ot her lends his Eyes. 


( a ) Comp. Hobbes ibid. & Horn. J. 3. c. 11. f 3. 
tum circa ſacra, c. I. (1 ) See Mr. Bar 

( c ) De Pram. & Pan. p. 919. A. Edit. Pariſ. 
6.1, 5, 58. J. V. c. 2, 10, and in many other places. 
Poly h. J. 1. c. 9. (e)] Hiſt. L IV. c. 74. 


( b ) See eſpecially Grotius De Imperio ſummarum Poreſta- 

beyrac's Second Note upon this Section. 

(d) Vid. Liv. J. II. c. 23, 32, 58. J. III. c. 10, 20, 24. J. IV. 
Diodor. Sic. I. XIV. c. 73. 


Auintus Curtius, I. VII. c. 2. 


t) Add. Bodin. De Republ. I. 2, c. 1. p. 287. with the Obſervation made on that Author, by Ani ſaus, De 
(g] Annal. 1 1. c. 12. 
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in ſome ſort, to make up the Defects of Nature, 
ſo long as they agreed to afford their mutual 
Aſſiſtance. But ſhould this Agreement have 
been once broken, and a Quarrel have happen'd 
between them, each Party would have been 


alike at a loſs about their Way. In the ſame 


manner, ſhould any perſiſt in dividing the Parts 
of the Sovereignty, he will by no means com- 
poſe a regular State, but a diſorderly Body, the 
Members of which, holding theſe ſeparate 
Limbs of the Government, ſhall be kept to- 
gether, not by any common Authority, but by 
bare Compact or Agreement. Now in ſuch 2 
Society, fome kind of Peace and Concord * 
be maintain'd, fo long as particular Perſons 
kindly conſpir'd in their Opinions, with re- 
gard to the Publick Good, and were each of 
them ready, voluntarily to perform what was 
requiſite towards this End. But ſhould any 
Diſſention ariſe, no means of Redreſs would 
be left, but either to ſeek abroad for an Arbi- 
trator, or to decide the Controverſy by the 
Sword. 

XIII. Tho' the Caſe be manifeſtly thus, as 
we have repreſented it, yet there is no incon- 
ſiderable Number of Men, who ſtand up reſo- 
lutely for the Diviſion of the Sovereign Power, 
that hereby they may frame I know not what 
Mixtures of Common-wealths, which being 
rightly temper'd and qualified muſt needs, for- 
ſooth, produce the moſt happy Syſtem of Govern- 
ment. They would gladly engage Ariſtotle to be 
of their Party, but without effect; he, in the 


place of his Works which they alledge (a), 


ſpeaking of a Mixture far different from any 
that can be applied to the parts of the Sove- 
reignty. Which makes it ſeem the more 
ſtrange, that ſome Interpreters op Mich. 
Piccart amongſt the reſt) when they come to 
rreat of this Mixture, put ſuch things together 
as, probably, never entred into the Philoſo- 
pher's Head. The Temperature, which He 
fo much adviſeth and recommends, runs in the 
following manner; That the King ſhall have the 
Power of making M ar, f Coining Money, of engage- 
ing in Leagues, of conferring Publice Rewaras : 
that the Senate ſhall poficſs ſuch Rights as demand 
Experience and Deliberation; the Ts the 
executing of Laws, and the adminiſtring of Pub. 
lick Fuftice : laſtly,that the Populacy manage 
ſuch Affairs, as their Knowledge chiefly direct s 
them to; the Examination of the Revenue, the 
Dirt ſiom of Lands, the Creation of Magiſtrates, 
the Iuſpection of Buildings, High-ways, Aque- 
duets, Corn, and other Helps and Aſfiflances of 
the State. In like manner, it would not argue 
any Diviſion in the Sovereignty, ſhould we, 
for inſtance, ſuppoſe, that the Senate had the 
Power of condemning, but the Prince, or the 
People of pardoning and acquitting. For here 
the Prince might, by his Prerogative, ablolve 
any Verſon againit whom the Judges had pro- 
nounced Sentence ; and conſequently the latter 
would be only an inferior Court, whoſe Deci- 


(2) Tolit. “ IV. c. 8, 9. 


(b) Rel. Polit, 1. 1. 6. 6. r, 


ſions mult borrow their Force and Ratification 
from the Authority of the former. Whence it 
ſufficiently appears, that if in any State, the Judg- 
ment of Capital Cauſes belongs to the Senate, 
the King ſtill retaining the Right of Grace, or 
pardon; the Senate doth really hold, by De- 
putation from the King, this Power of preſi. 
ding in Criminal Proceſſes, and of pronouneing 
Sentence as the Law directs; and this, as well 
for the Baniſhing all Partiality from the Me. 
thods of Juſtice, as to divert the Odium from 
the King: yet fo as that the Power of Life and 
Death are radically or originally inherent in 
the King's Perſon. Some would frame a Divi- 
fion in the Judiciary Power it ſelf ; ſo that the 
Prince ſhould have the Power of Life and Death 
over Strangers only, but the People over the 
Natives. But now, if the People exerciſe this 
Power over the Natives, only as an inferior 
Court, then they do not in the leaſt intrench 
upon the Prerogative of the Prince. On the 
contrary, if they hold it originally and inde. 
ndently, then the King will have nothing 
left him but an empty Title, and will only 
perform the Office of a Prætor peregrinus, 2 
Judge of Foreign Cauſes. As for what they add, 
about dividing the Right of Coinage, it is too 
impertinent to deſerve a Reperition. 

Arniſeus (b) is very large on this Point, and 
amongſt many accurate Remarks, juſtly re jects 
ſome {purious kind of Mixtures in Govern- 
ment. And, at laſt, the faireſt Model he could 
invent, was, that the King ſhould have the 
Power of War and Peace, of levying Tribute, 
of Coining Money, of diſtributing Publick Re- 
wards; that the Senate ſhould be employ'd in 
judging Cauſes, and 1n receiving Appeals, as 
. in the Reformation of Manners by 
good Laws, and in exerciſing the Power of 
Life and Death: And laſtly, that the People 
ſhould be allow'd the Care of the Revenue, and 
the Creation of Magiſtrates. Of which Model, 
a judgment may be form'd, by what we have 
before obſerv'd. 

XIV. Grotzus himſelf ( c ) hath attempted 
ſomewhat towards dividing the Parts of the 
Sovereignty. Where he is ſo far in the right, 
when he denies that any ſuch Partition of 
Power, between the Prince and the People can 
be made, as that the prime Compact ſhall be 
thus looſely expreſs d, /f the King Covern Well, 
then the Peo o po Obey ; if he Govern IA, then 
the People hh Compel him to his Duty : Ob- 
ſerving, that certain Bounds and Limits ought 
rather to be allign'd to the Power of either 
Party; ſach as may eafily be eee F. from 
the — of Places, Perſons, and Affairs; 
but that the bare Good or Evil of an Action, 
conſiſting in the Application of fit Means to 
the publick Safety, which often admits of very 

reat and obſcure Debates, cannot be a proper 
* to ground a Partition upon; in regard 
to that extreme Confulion which mult follow, 


whilſt the King, on the one hand, would in- 


(c) L. 1. c. 3. f. 9, a fin 
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fiſt upon the Management of an Affair, alledg- 


ing that he order'd it Well, and the People, on 
the other hand, would challenge the Direction 
of it, pretending that it had been Ill Managed 
before. His other Remark 1s no leſs true, that 
for a Prince to promiſe the People, by Oath, 
that he will perform, 1n ſuch a particular man- 
ner, things which belong to the Adminiſtra- 
tion of the Government, doth not argue a Par- 
tition of Power. But through all the reſt of 
his Diſcourſe, he falls into the Common Error. 
One way then, by which he thinks the Sove- 
reignty may be divided, is when a Partition ſhall 
be made by expreſs Agreement. A Precedent of 
this kind he alledgeth from the Roman State, in 
the time of Probus, when the Senate confirm'd 
the Prince's Laws, heard Appeals, created Pro- 
conſuls, and ſupplied the Confuls with Lieu- 
tenants. As it any Perſon could be ignorant, 


how that, amongſt the Emperours, thoſe who 


affected to ſeem more Modeſt than others, 
exercis'd the Sovereignty under the Mask 
and Diſguiſe of the ancient Common-wealth ; 
leaving to the Senate ſome inferior and petit 
Affairs, ſuch as had little Influence on the 
main Government; but reſerving ſtrictly to 
themſelves the chief Force and Command, 
which conſiſted, for the moſt part, in the 
Souldiery. Another Project of dividing the 
Sovereignty , he expreſſeth in this manner; 
If the People, being as yet Free, require 
thus much of him whom 2 >” 8 hoon 
King ; and lay it im after the manner 
of Tire dal — Now here, tis 
not eaſy to apprehend what kind of thing 2 
landing Command is, when ſuppoſed to continue 
after that the Party hath Joſt the Power of 
Commanding. For every Command preſuppo- 
ſeth a compulſive Force, to be exerted ſo often 
as the Command {ſhall be tranſgreſs d. Where- 
fore, the People who appoint themſelves a King 
on ſuch Terms, ſhall either keep this com- 
pulſive Po wer over him, or they ſhall not keep 
it. If the former, the King is only ſo in Name; 
the Force and Efficacy of the Government re- 
ſiding in the People : If the latter, the Com- 
mand will be inſignificant. He ought there- 
fore to have ſaid, that a People, as yet continu- 
ing in a State of Liberty, may oblige the fu- 
ture King to follow certain Rules in the Diſ- 
charge of the Government. But that ſuch a 
Compact doth not imply or infer a Diviſion of 
the Sovereign Power, we ſhall hereafter make 
appear. His laſt Inſtance of dividing Sove- 
' Tergnty is, I ben in conferrmg the Government, 
* ſome Clauſe was added, importing that the King 


755 be compel” d or puniſh'd, upon De fault. But 
deed, the Sovereignty can by no means be 
ſaid here to be divided, but the People really 
polleſs it entire, only allowing the King, under 
a great and ſpecious Title, the Office of an ex- 
traordinary Magiltrate; in caſe the People have 


N. 
In 


a Right, on any account, ro compel or to puniſh 


their Prince. For Puniſhment ever proceeds 
from a Superior, conſider d in that Capacity. 
And as for Compulſion, this may be uſed two 
ways, either Morally or Phyſically ; that is, 
either by way of Authority and Command, or 
by way of Force and Violence. Authority 
over an Equal, as ſuch, is impoſſible. There- 
fore when Grotins argues, that the People, at 
leaſt, are equal to the Prince, becauſe in ſome 
particular Caſes they may compel him; he 
muſt at the ſame time * „ that neither 
Prince nor People have Authority or Sove- 
reignty over the other: which i repugnant to 
the Nature of a Civil State. The other kind 
of Compulſion, by Arms and Hoſtile Violence, 
takes place only between Fquals, or ſuch as are 
not properly ſubject one to the other. And of 
this Compullioa muſt we unde rſtand the Caſe 
urged by Grotius; That a Creditor hath naturall 
a Right of compelling bis Debror. For certainly 
he hath no ſuch Natural Right,by way of Com- 
mand or Sovereignty inherent in his Perſon : 
for then it mult neceſſarily follow, that every 
one who commenceth a Debtor, muſt fall under 
Subjection to his Creditor. Bur ſtill the Cre. 
ditor hath the full Privilege of compelling his 
Debtor to Payment, either by the Aſſiſtance of 
the Judge, ( ſuch as cannot be had between 
Prince and People; ) or elſe, if he live in a 
Condition of Natural Liberty,by Hoſtile Force. 
If then, we would n this way of com- 
pelling to the People, we muſt withal allow, 
that both Prince and People live in a State of 
Natural Freedom; that is, that the Civil Go- 
vernment is utterly diſſolv d. To conclu 
we readily acknowledge the Truth of Grotzus's 
Obſervation, that, In Cuil Inflitutions, there 
75 nothing abſolutely free from all Inconvenience ; 
and that therefore we 
the [nconveniences att 4 divided Power, 10 
conclude it impoſſuble : in as much as every Right 
11 to be meaſur d not oy the Opinion of one or two 


particular Perſons, but by the Will of bim from 


whom the Right proceeds. But then, it mult be 

ranted us in requital, that if any pleaſe them- 
— with framing ſuch a Partition, they will 
hereby conſtitute, not a regular State, but an 


1]l-jointed and diſtemper'd Body. 
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C HAP. V. 
Of the Different Forms of Government. 


"HE Sovereign Authority, beſides that it 


inheres in each State, as in a Common or S 


General Subject; lo, farther, according as it re- 


ſides either in one Perſon, or in a Council (con- 


ſiſting of ſome, or of all the Members,) as in a 
proper or particular Subject, it produceth diffe- 
rent Forms of Common-wealths. And here, 
e're we proceed to enquire into this Variety, 
we take 1t for granted, that we may have free 
leave to retain the Word Form, when we 
would expreſs that Conſtitution or Model of 
State, which ariſeth from the Difference of 
the Subject, i which the Supreme Power is 
primarily and Gy ſeated. That the 
actual Adminiſtration of the Government re- 
cedes, in many Caſes, from the particular 
Form, is a thing vulgarly known : as in De- 
mocracy, for inſtance, ſome Affairs are managed 
in the way of Monarchy, others in the way of 
Polyarchy ; according as Buſineſs is committed 
to the Care of one Perſon, or to ſuch a Num- 
ber of Commiſſioners. And becauſe it is a 
Matter of great Conſequence , whether the 
Power any Perſon exerciſeth be his own, or 
whether it be Another's, of which he may at 
any time be deprived, holding it only by a pre- 
carious Title; therefore 'tis great want of Ac- 
curacy in a certain Author to affirm, that When 
* a King ſuffers himſelf to be led by the Noſe, 
© by ſome few Counſellors, who abuſe the Eaſi- 
© neſs of his Temper, or a People by ſome pow- 
*erful Demagogue, or when, in a ruling Se- 
nate, one Member leads the reſt, by his Wiſ- 
dom or Eloquence, or over-awez them by his 
© Intereſt and Strength; a Polyarchy is really 
©;ntroduced in the firſt of theſe Caſes, and a 
© Monarchy in the two latter: and that in the 
© rſt Caſe, there is nothing but an empty Name, 
and outward Semblance of Monarchy, in the 
© ſecond,of Democracy, in the third, of Polyarchy 
© or Ariſtocracy. Thus alſo, no intelligent Per- 
fon will imagine the Form of a Common. wealth 
to be alter d, upon a Change either in the 
Perſons or in the Number of Miniſters; no 
more than he will think, that when a new Suc- 
ceſſor baniſheth from his Councils and Pre- 
ſence, one who was chief Miniſter under the 
former Prince, and had the Management of all 
Affairs, an /uter-regnum mult hereupon enſue. 
The Capacity and Inclinations of him or them, 
who, either by their own Right, or by Dele- 
gacy from Others, exerciſe the Sovereign 
Power, do indeed affect and vary their Admi- 
niſtration, but do by no means touch the Form 
of Government. In the ſame manner, ſuppo- 
{ing the chief Authority to be exercis'd well in 
one Place, and ill in another; yet a new Model 
of State doth by no means reſult from the diffe- 
rent Exerciſe of the ſame Power. Wherefore, 


as a Perſon in ſound Health, doth not difler in 
ecie from one that is Sick, aud as the unna- 
rural Diſtortion of the Body, doth not produce 
Men of a new Kind; ſo neither do the Vices of 
thoſe who Command, or of thoſe who Obey, 
nor the Corruption of Laws, make the leaſt 
Step towards Conſtituting another Species of a 
Common-wealth. 

II. It may be uſeful farther to obſerve, that 
molt Authors, who have treated of Civil Know- 
ledge, have employ'd themſelves in explaining 
the regular Forms of Government; as for the 
irregular Forms , many have not ſo much as 
thought of them, ſome few have very-lightly 
touch'd upon them. Hence it came to pals, that 
if they happen'd to meet with a Ciuil Boay, 
which did not exactly come up to one of thoſe 
uſually term'd Simple Forms, they had ſcarce 
any Word left to expreſs it by, beſides the 
Name of a Mixt Government. But now, not 
to urge how very ill this Mixture is applied 
to ſome Common- wealths; it is weak to ima- 
gine, that beſides theſe three Regular Forms, 
there are none other, which may be term'd 7rre. 
gular. For all Men don't build their Houſes jult 
according to that Model which the Rules of 
Architecture prefcribe. The Regularity of a 
State we conceive to conliſt in this, that all, 
and each of the Members ſeem to be govern'd, 
as 1t were, by one Soul : Or that the Supreme 
Authority is exercis'd through all the parts 
of the State, by one Will, without Diviſion or 
Convultion. And hence the Nature of an /r- 
regular State, may without much Difficulty be 
Collected. Farther, there are ſome Political 
Syſtems, compoſed of ſeveral perfect States in 
Con junction, which, with unskilful Judges, 
paſs for ſingle States, and theſe two may have 
their uſe in our Enquiries, concerning the 
ſeveral Forms of Common-wealths. 

III. The Forms of a regular State are three 
only, ariſing from the proper or particular Sub- 
Jef, in which the Supreme Power refides; which 
is either a ſingle Perſon; or a Council, Select 
or General. For the Sovereignty is committed, 
either to one Man, or to a Council of ſeveral 
Men. And this Council is made up, either of 
all the Members, or of the ſmaller indeed, but 
the better and more ſelect, Part. One Species 
or Form therefore is, when the Sovereignty 1s 
lodg'd in a Council, conſiſting of all the Mem- 
bers, and where every Member hath the Privi- 
lege of a Vote; and this is call d a Democracy. 
Another is, when the Sovereignty reſides in a 
Council, compoſed of ſelect Members, term d 
an Ariftocracy. A third, when the Sovereignty 
is in the Hands of one Man; call'd a Monarchy 
or a Kingdom. In the firſt, the Sovereign 1s 
ſtyld a People; in the ſecond, Optimates or Se- 

nators; 


4 


—— ——— b 


CHAP. V. 


4 


__ Of the Different Forms of Government 


41 


nators; and a Monarch in the third. Pindar (a) 
hath expreſs d all the three together: 


20 When Choice or Fate 

Puts to the Reins a ſingle Maſter's Hand; 

Or when th impetuous Multitude Command; 
Or when wiſe Patriots guard the thriving State. 


IV. In the firſt place, we will examine the 
Nature of a Democratical Government; not 
that we think it to excel the other Forms, 
either in Dignity, or Splendor, or in real Uſe- 
fulnefs and Advantage (b) ; but becauſe in the 
greateſt part of the World it appears to have 
been the moſt Ancient; and becauſe Reaſon 
ſhews 1t to be more probable, that many Men, 
being in a Condition of Natural Freedom and 
Equality, when they teſolv'd to join in one 
Body, ſhould at firſt be inclined ro adminiſter 
their Common Affairs by their Common Judg- 
ment, and fo to conſtitute a Democracy. Nor 
is it to be fuppoled that a Father of a Family, 
as yet Free and Independent, who upon — 
ing the Inconveniences of a ſeparate Life, vo- 
luntarily join'd himfelf to thoſe of his own 
Condition, in order to the forming a Civil 
Community, fhould, tn a Moment, have fo far 
forgot his former State, under which he diſ- 
pos d of all things, relating to his own Safety, 
meerly as he pleas d, as to be willing to ſub- 
mit himfelf immediately to a ſingle Director, 
wich regard to the Common Intereſt, with 
which his own private Security had a neceſſary 
Connexion. But at the Beginning, it ſeems 
rathet to have been thought more equitable, 
that what belong'd to All, ought to be managed 
by All; till in Progreſs of time, moſt receded 
from this Model, either Voluntarily, or by 
Neceſſity; whether this Neceſſity was brought 
upon them by ſome of their own Members, or 
by Strangers. What Plato (c) difcourſeth con- 
cerning the Atbenian Common-wealth, ſcems 
to be of weight on this Subject; The Original 
(ſays he) of our Covermment (under which the 
chief Authority was in the People, and the 
Magiſtracies were conferr'd on Perſons of the 
greateſt Ability and Merit, ) was falten from 
the Equality of owr Race. Other States there 
are, compoſed of different Bled, and of unequal 
Lines ; the Conſequences of which are, diſpro- 
portionable Sovereiguty, Tyrannical, or Oligar- 
chical Sway. r which Nen live in ſuch a 
manner, as to efteem 11 Lords, and 
partly Slaves to each other. we, and our 
Countrymen, being all born Brethren of the 
ſame Mother, do not look upon our ſelves to fland 
under ſo hard a Relation, as that of Lords and 


Slaves. But the Parity of our Deſcent inclines 
us to keep 7 the like Parity by our Laws; and 
zo yield the Precedency to nothing, but to ſuperior - 
Firtue and Wiſtom. Now it is manifeſt, that 
molt Civil Communities aroſe, at firſt, from the 
Union of ſuch Families as were allied in Race 
and Blood d). Nor is this Judgment oppoſed 
by the Authority of ancient Story, which, tho' 
it makes frequent mention of Kings, yet at the 
{ame time informs us, that moſt of them were 
ſuch, as had rather an Influence in perſwading, 
than any Power of commanding. So Juftin (1), 
in the entrance of his Work, deſcribes that 
kind of Government as the moſt primitive , 
which Ariſiotle (2) ſtyles an Heroical Kingdom ; 
ſuch as is by no means inconſiſtent with a De- 
mocratical State, To the ſame purpoſe 7 hu- 
cydides (e) obſerves, that The moſt ancient 


Kingdoms paſs'd by Inheritance, and were con- 


fined within ſettled Honour g, and tied to cer- 


tain Terms and Conditions. Thus in molt Na- 
tions, Liberty and popular Sway were at firſt 
eſtabliſh d; till, by Degrees, that vaſt Multitude 
of petit Common- wealths was reduced, chiefly 
by War and Violence, into ſome few great 
Empires. What r:i#7ozle (f) urgeth for the 
Antiquity of Regal Government is as follows; 
Wherefore Cities were at firſt under Kings, as the 
barbarous Nations are at this day, for the Per ſons 
who join d in forming theſe States, were them. 
ſelves before under the ſame Government : the So. 
vereign Rule in Families being that which is kept 
up in Kingdoms. Which laſt Words receive a 
fair Illuſtration from the ſmart Saying of Ly- 
curgus, who when a Perſon adviſed him to in- 
troduce a Democracy in the State, anſwered, 
Do Tou fir f eflabliſh a Democracy in Your own 
Houſe (g). But really, Arifioile's Argument 
doth not conclude. The contrary might ra- 
ther be inferr d; that theſe ancient Fathers of 
Families, having been accuſtom'd before, to bear 
Rule, ſhould be more inclined to a Democra- 
tical Form, under which they might [till enjoy 
the Privilege of giving their own judgment 
upon Affairs, and might bear a part in the pub- 
lick Adminiſtration. Nor do they ſettle the 
Point, who tell us, that Paternal Government 
* was the moſt ancient amongſt Men; being at 
© firſt, mild and gentle, till upon the Increaſe 
of Families, and of Vices together, it was 
© {trengthen'd with the Power of Life and 
© Death. That this Government was continued 
© down through ſucceeding Families, in the 
© Perfons of the Firſt-born, who, by a kind of 
© Nataral Right, held both the Sacred Office, 
© 2nd the Civil Authority; that, by this means, 
© the Heads of Families grew into ſo many 


by a ) Pyth. Od. 2. v. 157, &c. Ed. Oxon. 


vourers of Polytheiſm; They who are nat d to transfer, "wp Earth to Heaven, the 
lady loud be 700 4 by the Authority of @ few: that tho 

d unj „(Achenians) f. that many ſbon la e * : 
ang -h An. —_— —* Ceed. Sale be dibar'd from a Shave in the Magiftracies and Honours : And 
fame Privileges of Birth, ſame ſhould be Maſters and Proprietors of 


the Dominion of the Multitude. (c) in 


ferior in their Fortune alone, and in no 
that, whilſt we have All the ſame Common Country, the 


(b ) Phato Jad. Dr Mow: pie, gives this Cenſure of the Fa- 


worf# Frame of Government, 


(d) Iſocrates is of the > o go qomeh Is 
e 


who were in- 


tbe State, others no better than Strangers and Dependents; and that, under the Pretence of Law, Perſons, by Nature, A- 
bers of the Commun-wealth, ſhould be denied the Offices and Employments in it. Add. Liban. Progym. loc. comm. contre Ty- 


rannum. 


(i) Principio rerum, Gentium Nationumque Imperium penes erat Reges, L. 1. c. 1. 
Politicks, B 1. c. 14. (e) L. 1. c. 13. p. 8. Ed. Oran. (f) Polit. I. 1. c. 2. (g) Plutarch in Lycurg. p. 53. A. 
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petit Kings; the great Multitude of whom 
© diſcover'd in the Land of Cn (a), ſeems 
* plain Argument in the preſent Caſe. But 
indeed, as the Right of Primogeniture was 
not of ſo great Force and Efficacy, as to 
Eſtabliſh Regal Dominion amongſt Brethren 
without their Conſent, and to oblige them to 
unite their Families to that of their Elder 
Brother's; ſo beſides, theſe primitive Gover. 
nours, whom we find dignified with the Title 
of Kings, were commonly no more than 7 * 
rior Magiſtrates in Popular Societies; tho this 
Honour was moſt frequently beſtow'd on the 
chief of the Race, when the reſpective Society 
was compoſed of Families, which had the ſame 
Original; yet fo as that this Right of Birth and 
Sentority was not always obſerv'd. 

V. It ſeems needful, on the preſent Argu- 
ment, to bring the Opinions advanced by Her- 
nius (b) under a particular Examination. He 
then, in relation to Ariſtocracies and Demo- 
cracies, which he comprizeth under the Ge- 
neral Name of Free States, paſſeth his Judg- 
ment to this purpoſe; There may be ſuch an 
Eſtabliſhment found out, as ſhall avoid the Con- 
fuſion of the promiſcuous Multitude, and ſpall 
attain to a decent and agreeable Order , making 
Proviſion for the Common Safety, by Patts and 
Covenants, without SubjetFion, and without 
the Loſs of that Liberty which is extinguiſh'd 
under a eMonarch's Reign. Here we have al- 
molt as many Miſtakes as Words. That the 
Order, which may be obſerv'd in Free States, 
is the only thing which ſhields off the Confu- 
ſion of the promiſcuous Multitude: That Free 
States are held together barely by Compact and 
Covenant, without any Sovereign Command: 
That particular Perſons are not ſo ſtrictly ſub- 
ject to a popular Aſſembly, or to a Council of 


Senators, as to a Prince under a Monarchy: 


That all the parts of Sovereignty are not ſo 
fully Exercis'd under the former Governments 
as under the latter: That the Power of Life 
and Death is leis employ'd, with regard to pri- 
vate Men, by a People « bo. by a Prince. What 
he aſſerts farther, that Certain Fathers of Fa- 
milies, liuing as yet in a ſeparate Condition, learnt 
from the 96, appt. Tap, we of what Form of 
Government 10 introduce, is ſo far from appear- 
ing true, that in the firſt Union of Families 
and Nations, moſt Communities ſeem rather to 
have been of the Popular Form; till upon 
Diſcovery of the Inconveniences - 0 
ſuch a Government, _ fell, ſooner or later, 
under the Command of a fingle Sovereign ; 
ſome, by their own voluntary Act, ſome, by 
Force and Compulſion. No leſs vain is that 
Remark ; As Art endeavours to imitate Nature, 
but can never reach to Equal or to Excel her * 
in theſe Artificial Forms of Government, the Na- 
ture of Kingdoms it, in ſome ſort, repreſented, 
as to the In e which they have on the Com- 
mon Uſe and Benefit ; but the inward Force and 
Virtue of Dominion, with which Monarchies are 


endued, being the Work of Almighty GOD 
was 48 of Men 2 <A of 
the Origine of Majeſty or Sovereignty we have 
already treated ; and why may not this as well 
agree to a Moral Compound Perſon, as to a 
ſingle Man? For ſurely tis no Contradiction 
to affirm, that the Senators, under an Ariſto. 
cracy, are all equal, as to their private and fe. 
parate Capacitics , and yet are each of them 
ſubject to the . of the whole Council. 
And it requires no Depth of Parts to apprehend 
the Difference between All in general, and 
Each in particular; between the Aſſembly of 
the People, in Democracies, and private Men, 
diſpers'd according to their reſpective Habita- 
tions. Therefore tis but a — Argument 
which we find urged by this Author; Here 
the Sovereignty is aſcribed to All, there either All 
4 really poſſeſs it, or ſome few only. If All, 
then they will have none to be their Subject:; be. 
Cauſe to command and to obey cannot belong to the 
fame Perſon: If it be ſaid that the particular 
Men are Subjects, then All cannot be Governours; 
a when Tag te Perſon ts in a Condition 
ing, the Multitude, which they compoſe 
muſt likewiſe land under the ſame 22 . 
for Obedience is the only thins which, in this 
Caſe, the private Members confer on the Common 
Boay. Certainly in Moral Compound Bodies, 
ſomewhat may be attributed to All in Con- 
junction, which we cannot aſlign, either to 


each Member taken a- part from the reſt, or 


to any one of thoſe Particulars: and conſe. 
quently the whole Society, is in reality a Mo- 
ral Perſon, diſtin from the ſeparate Members, 
to which ſuch a peculiar Will, ſuch Actions, 
and ſuch Rights may be appropriated, as private 
Men are not capable of poſſeſſing. Thoſe Scru- 
* likewiſe muſt ſoon vaniſh which are rais'd 

rom this Conſideration, that in popular Aſſem- 
blies the Majority always prevails. For this 
is one of the Moral Affections which attends 
the very Eſſence of a Compound Body, that 
the Conſent of the 2 part of thoſe who 
make up the Council ſhall be deem'd the Con- 
ſent of All; in as much as no other means can 
be aſſign d, by which the Wills of many Natu- 
ral Perſons, when they happen exactly to con- 
ſpire, ſhould be brought to a Moral Union. 
Wherefore, it cannot be pretended, that, in 
Ariltocratical or Democratical States, the Sub- 
jee?, in which the chief Authority reſides, 
is obſcure or uncertain, tho' it ſhould happen, 
that thoſe Individual Perfons, whoſe Voices 
upon one Occaſion compoſed a Majority, upon 
another ſhould prove to be of the weaker 
ſide. For none of theſe Circumſtances take 
away that Unity of Will, which is to be attri- 
buted to the whole Body. In a Senate, if fo 
many Members happen not to agree, as are re- 
quired towards making a Majority, the Senate 
1s preſumed to defign or to declare nothing , 
and therefore no Step is to be made in the new 
Aﬀair. Which, tho it often turn to the Diſad- 


( a) V. Joſhuah XII. & Judg. I. 7. 


(b) De Civitate, J. 3. c. 11. 
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vantage of the State, yet doth not prove that 
the Senate 15 not inveſted with Sovereign Com- 
mand. Beſides, that other Allegation is falſe: 
True and proper Sovereignty cannot be aſcribed to 
a Multitude, by reaſon that the Obedience which 
7s neceſſary, upon ſuch a Suppoſition, muſt be here 
wanting ſince the Multitude cannot be bound 
always to keep the Reſolution which they once em- 
| brac'd ; and ſince the Obligation, riſing from 
their Authority, doth not affect them as 1 All 
together in a General Body. For as it doth not 
deſtroy the Sovereignty of a King, that he may 
when his Pleaſure alters, revoke a former De- 
cree, upon which Act the Obligation of the 
Subject to the ſaid Decree expires; fo what- 
ever Power the Common Aſſembly may have, 
as to the altering of their own Decrees; yet, 
in the mean time, particular Perſons are no leſs 
engage by them, than they would be by Re- 
gal Injunctions. If not, let thoſe who main- 
tain the contrary Opinion ſhew us, that 
Offenders againſt the Laws are not fo liable to 
Puniſhment under Free States, as they are 
under Monarchies (a). Tis no better than 
Trifling to argue; that VF the Sovereignty be 
hds'd imdiviſibly in the Hands of many together, 
then each of thoſe many muſt neceſſarily hold ſome 
Part of it, out of the Colletion of which Parts 
the whole Sovereignty muſt at length be confli- 
tuted. But at the ſame time "twill be lilguiſe 
neceſſary, that each of theſe Parts be Supreme : 
and thus in one State, there will be more than one 
Supreme ; which 15 abſurd. For, in Moral Con- 
ſideration, there is no manner of Abſurdity 
in ſuppoling, that thoſe particular Walls, 
which Unite and Conſpire to make up the 
Will of the Community, ſhould want ſome 
Power or Quality which the General Will is 
polſeſs'd of. So that tis no good Conſequence 
to ſay, the Sovereignty is the Supreme Right; 
therefore each Man holds a Part of it, which 
Part is likewiſe Supreme. We might with as 
much reaſon inter, that becauſe the Votes of 
particular Perſons, ſeparately and ſolitarily 
Conſider'd, are ineffectual towards the enacting 
of a Law, therefore many of them in Con- 
junction, are ſtill unable to perform this Work. 
Laſtly, he adds, that Since, in a Governing S- 
nate, there is no one e Member who may not, if 
he offend againſt the State, be brought to due 
Puniſhment by his Brethren; it follows, that in 
caſe all the Senator s ſhould prove guilty, the pun- 
iſbing of them would belong to the People. But 
each Member being thus puniſb d and removed, 
the Sovereignty of the whole Council could no 
where ſub/iſt. This Difficulty will admit of an 
eaſy Solution, if we firſt rightly explain what 
it is to offend agaiuſt the State. He, then, is 
properly ſaid to be thus guilty, who commits 
any thing tending to the Prejudice of the 
Publick, contrary to the Laws and Injunctions 
of the Sovereign. Wherefore the whole Body 
of Senators cannot offend againſt the State, un- 
leſs they either violate thoſe Laws, the Obſer- 
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vation of which, was made the Condition of 
their holding the Sovereignty; or turn pro- 
fels'd Enemies to the People under their Charge: 
Upon which Suppoſitions, their Fate will be 
the ſame as that of Kings in the like Caſes. 
What he farther vents in prejudice of Free 
States, is notoriouſly falſe. As that, 7 he Sove- 
reignty, exercis'd by a Monarch, is quite a Ae. 
rent thing from that which appears in Free Go- 
vernments, tho their Effects may be alike. He- 
cauſe a Monarch, beſides that perſonal Dignity 
and Splendor, of which no Man is capable in 
a Common-wealth, zs endued with Majeſty, 
which Free States may not aſſume. But now 
we look on it as a certain Truth, that GOD 
may, with equal Juſtice, be ſtyl'd the Author of 
Monarchies and of Free Common-wealths; and 
that the former are no leſs produced by Cove- 
nants than the latter; from which Covenants, 
the Sovereignty reſults in both Caſes ; the im- 
mediate Cauſe of Obedience being in the 
People: that a Subject, confider'd under that 
Capacity, is obliged to the ſame Duties in 2 
Common- wealth and in a Kingdom; that his 
Obedience is no leſs ſtrictly required, and his 
Subjection is in no leſs Degree, under the one 
Form than under the other; and that both Go- 
vernments have the ſame Right of puniſhing 
Criminals. For who will believe, upon the 
bare Word of this Author, That, in a Kingdom 
the Puniſhment of Offenders is grounded on a 
Right over the Lives of the Subjefts, which is 
wanting in Free States: and that therefore 
under the latter, the Tranſgreſſors of the Laws 
are puniſh'd as Enemies ; or only by the Right 
of War? 

VI. We may now enquire how a Democracy 
1s erected, and what this Form of Government 
hath 1n it, peculiar from others. When, there- 
fore a Number of Free Perſons aſſemble toge- 
ther, in order to enter upon a Covenant about 
uniting themſelves in a Civil Body, this pre- 
parative Aſſembly hath already ſome Ap. 
pearance of a Democracy; properly in this 
reſpect; that every Man hath the Privilege 
freely to deliver his A* concerning the 
Common Affairs. Yet he who diſſents from 
the Vote of the Majority, ſhall not in the leaſt 
be obliged, by what they Determine, till ſuch 
time as by means of a ſecond Covenant, a 
pular Form ſhall be actually Confirm'd and 
Eſtabliſh'd. Mr. Hobbes (b), for want of di- 
ſtinguiſhing theſe two Covenants, hath handled 
this Subject with great Confuſion. For we 
have formerly proved (1), that no Man can be 
obliged by the plurality of Votes, before he hath 
given his Conſent to ſuch a Form of publick 
Adminiſtration. Therefore what he aſſerts is 
falſe, that By tbeir voluntary aſſembling of tbem- 


ſetves together, ue are to ſuppoſe, that they fland 


obliged to whatever the major Part ſhalt reſolue. 
What he farther delivers, may, in the follow- 
ing manner, be more clearly explain d. When 
many Men upon a general Meeting , oblige 


(a) Ad. Liv |. 2. c. 3. (b) De Cive, c. 7.C. 5. 


(1) C. 2. ſ. 7. 1 
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themſelves by Compact, to unite their Strength 
and Wealth; either in this very Meeting a De- 
cree is paſs d, for the introdueing ſome par- 
ticulat Form of Government, or not. In caſe, 
no ſuch Decree about the Government be made, 
nor the Time and Place aftign'd for the holding 
another Aſſembly, then,the preſent Meeting 1s 

reſumed to be void, and each Perſon continues 
in his Natural Condition of Liberty, as before. 
For a Number of Men cannot become one Body, 


_ unleſs they have agreed upon a Conſtant Me- 


thod of RC publick Buſineſs. If they 
break up without ſettling this Point, yet pre- 
fix a Time and Place, for Conſidering and De- 
bating the Matter farther, in order to a final 
Reſolution; we have then no more than the 
Rudiments and firſt Principles of a State, which 
cannot yet be properly ſtyld a Democracy. For 
we mult not Py make uſe of this Name, 
when every Man hath a Right to give his Opt- 
nion, or when the Time and Place are pitch'd 
upon for another Congreſs ; 1n as much as this 
way of proceeding is common to all kinds of 
Societies and Conventions, at their firſt riſe, 
and before they are fully eſtabliſh'd: But we 
are then to call it a Democratical Government, 
when the Right of ſettling Matters, relating 
to the publick Safety, is conferr'd for ever on 
a General Aſſembly. 

VII. Towards compleating the Nature of a 
Democratical State, theſe Conditions ſee m 


eſpecially neceflary. Firſt, that a certain Time 


and Place be aſſign'd, for holding thoſe Aſſem- 
blies, in which the common Affairs are to be 
Debated and Dete rmin d. For, as on the one 
ſide, the private Buſineſs of particular Men 
will not ſuffer them always to attend the Pub- 


lick, ſo on the other ſide, if nothing be agreed 


upon as to the Time and Place; thoſe who be- 
long to the Society may either meet at different 
Times and places, by which means, Factions 
are neceſſarily introduced; or elſe, not aſſemble 
at all; in which Caſe, they will not be a People, 
but a ſcatter'd Multitude, to whom no Action, 
and no Right can be attributed as to one Com- 
pound Perſon (a2). Secondly, That the Vote 
of the Majority, ſhall paſs for the Vote of the 
whole Body: fince, as the World goes, it fo 
very rarely happens, that a great Multitude of 
Men agree in their Judgments as to the ſame 
Matter. In the laſt place; fince ſome Affairs 


of the Common. wealth occur every Day, and 


are of inferior Moment; others are leſs fre- 
quent, and affect the main Intereſt; and ſince 
it cannot be convenient, for the whole People 
to meet about ſettling the former Concerns, 
either in daily Councils or at Intervals of ſo 
little Diſtance, as to let nothing of this Na- 
ture eſcape their Examination; 1t is therefore 
neceſſary to appoint certain Magiſtrates, as Sub- 


ſtitutes or Delegates, who, by the Authority 
of the whole People, may diſpatch Buſineſs of 
every Day's Occurrence; may, with mature 
Diligence, ſearch into more important Affairs, 
and 1n caſe any thing happens of greater Con- 
ſequence, may report it to the popular Aſſem- 
bly; and may likewiſe fee the Decrees of the 
People put in Execution: for a large Body of 
Men is almoſt utterly uſeleſs in reſpect of this 
laſt Service, as of many others. 

VIII. An Ariftocracy is then conſtituted , 
when the Aſſembly, who by means of their 
firſt Covenant, united themſelves, as it were 
into the Rudiments of a State, do by Common 
Decree, entruſt the Supreme Adminiſtration in 
the Hands of a Council, conſiſting of ſome fe. 
let Members. Theſe Members, when they 
have been declared and deſigu'd by the ſaid 
Aſſembly, either by their Names, or by ſome 
other Mark of Diſtinction, and have allo ac- 
cepted of their Deſignation, are then ſuppoſed 
to enter upon the Sovereign Command. And 
here we may obſerve, that Mr. Hobbes (1) is 
miſtaken when he draws the Origine of Ariſto- 
cracy from Democracy, if his meaning be, that 
all Governments of the former kind were 
Changes from the latter, which are ſuppoſed to 
have been before compleatly Eſtabliſh'd. For 
Experience proves, and Reaſon does not deny, 
that Men might paſs on from the firſt prepara- 
tory Covenant, either to Ariſtocracy or to 
Monarchy, without taking Democracy in their 
way. Beſides, we have before made it appear (2), 
that Mr. Hobbes doth but play with an Argu- 
ment, when he tells us, That no Covenant can 
© be tranſacted between the Senators and People, 
© becauſe the Government, being once conferr'd 
© on the former, the latter do no longer exiſt 
© after the manner of one Perſon. For to make 
Men capable of ſuſtaining Obligations towards 
others, tis ſufficient that they ſtil] continue 
Natural Perſons , tho* the Moral Perſonality, 


which they once bore, may be expired. We- 


may add, tho' the People, upon transferring the 
Sovereignty from themſelves, do not hence- 
forth exiſt as one compleat Perſon, oppoſed to 
their newly received Head; yet this doth not 
diſſolve them into a looſe Multitude; in as 
much as being join'd to their Head, the Se- 
nate, they ſtill conſtitute one Perſon. Far- 
ther, what He infers in another place (b) is 
falſe; that As the People, under a Democracy , 
Jo the Court of Senator's, under an Ariſtocracy, 
are free from all manner of Obligation. For 
ſhould we be never ſo willing to grant the An- 
tecedent (3), upon Suppoſition, that the reſpect 
which. All in general bear to each in particular, 
may perhaps ſeem inſufficient to found a mu- 
tual Obligation between them; yet it cannot 
hence be concluded, that neither is there any 


* — 


(2) Thucydides (1. 2. c. 22. Ed. Oxon. in the Beginning) A That Pericles, once finding the Ath:nians ro 
a War 


* be of a wrong Opinion about the Method to be uſed in 


„would neither call an Aſſembly of the People, 


nor hold a ſcle& Council; leaſt ſome very falſe Step ſhould be taken, whilſt their Debates would be guided ra- 
ther by Paſſiom than by Reafon. ( 1 ) Ubi Supra, . 8. (2)-C. 2. f. 12. (bs. 9. Ser the Fifth 


Section of this Chapter. 
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mutual N betwixt Senators and People. 
As twould be no Conſequence to ſay, I do not 
any way ſtand 22 to my ſelf, whilſt IL ma- 
nage my own Affairs in Perſon; therefore if 
I transfer the Care of them on another, he like- 
wiſe ſhall be exempt from all Obligation. One 
thing this Author rightly obſerves (2), that 
under an Ariſtocratical, as well as under a De- 
mocratical Form, unleſs certain Times and 
Places are appointed forthe Senators to meet, 
there will be no longer any ſuch thing as a 
Court or a Compound Perſon, but a diforderly 
independent Multitude, without Authority or 
Rule. In as much as the Wills of the particu- 
lar Members, from the Combination of which 
we apprehend the Will of the Court to ſpring, 
cannot be known otherwiſe than by their 
aſſembling together for this purpoſe. For to 
take the Senator's Votes, by a diſtant Scrutiny 
ſent about in Writing, is a Method full of 
Inconventence. Farther, it 1s no leſs ne- 
ceſſary in an Ariſtocracy than in a Democracy, 
that the Times of meeting in a Council be 
not fixt too far aſunder, unleſs the Exerciſe 
of the r Power, at leaſt with regard 
to Buſineſs and daily Occurrence, be in the 
mean Time entruſted with ſome one. Ma- 
giltrate, or with Commiſſioners, not many in 
Number. | 

IX. Laſtly, A Monarchy 1s ſettled, when the 
Sovereign Authority is confer'd upon one Man. 
And that this 1s done by means of a Covenant 
intervening, we have already ſufficiently de- 
monſtrated, againſt the Opinion of Mr. Hobbes 
(1). Before we proceed farther, we cannot 
but take under Examination the peſtilent No- 
tion of a certain Anonymous Dutch Author 
in his Political Balance, which runs in the 
following manner. Since the Act of con- 
© ferring the Sovereign Power is always de- 
ſign d tor the more convenient Prevention and 
Removal of Evils, whether proceeding from 
© inward or from outward Cauſes; it cannot be 
© preſumed that a Democratical Society ſhould 
ever have devolv'd this Authority on one 
© Man and his Hears, by a perpetual Succeſſion. 
For, in as much as their Hopes of a more 
© commodious Protection, under a ſingle Go- 
© vernour, were grounded purely on the Vir- 
©tues which _” at Fil in the Perſon 
*Elected; and fince no one can be ignorant, 
© that all Men are changeable and mortal, and 
© that, in a ſhort time, either Age will render 
* them unfit for Government, or, if they die 
* fooner, they will leave either no Iſſue, or 
* ſuch as muſt be young and unexperienced ; 
* or that, ſhould 125 happen to leave Chil- 
* dren grown to mature Years, yet theſe may 
*either not be more able to rule than others, 
by any Natural Capacity; or may want Will 
"and Inclination to defend their Charge; 
*we mult therefore by no means ſuppoſe that 


© a, popular Society ever intended to debar 


* themſelves of the Privilege of chooſing a 


© better Governour, in the room of one, who 


© 1s either weak or wicked. But that when 
* Perſons had thus got the Sovereignty into 
* their Hands, it was eaſy for them, by draw- 
ing to their Aſſiſtance the greateſt part of 
* the People, eſpecially the Souldiery, ſo to 
© confirm their Power to themſelves and theic 
© Polterity, as to be able ever to hold the Com- 
mand even againſt the Will of the Subject. 
To which we reply, if it ever entred into the 
Thoughts of a Society, to confer the chief 
Rule on a Perſon under this Condition, that 
whenſoever the People ſhould vote his Go- 
vernment not ſo Effectual towards procuring 
the common Safety, as their Democratical State 
was before he ſhould be depriv'd of his Office; 
they did not, by ſuch an AR as this, conſtitute 
a Monarch, but only an extraordinary Magi- 
ſtrate, who was to depend upon the Breath of 
the Multitude, and therefore was not inveſted 
with the Supreme Authority. Beſides, ſince 
tis evident, how little a State is a Gainer by 
frequent Changes in the Throne, other Mer 
rather than other Maxners {till ſucceeding; 
and how great a Blow it muſt be to the Pub- 
lick to force a Prince from his Command, who 
hath had Opportunity, in his publick Admi- 
niſtration, to ſtrengthen his private Intereſt ; 
it is but a fair and eaſy Preſumption, that a 
People ſhould be willing to truſt their Fortune 


once for all, by fixing the Government irre vo- 


cably in a King: the Evils which naturall 

flow'd from their former uncertain, unſettle 

Condition, being much more to be dreaded, 
than any which a degenerate Monarch might 
create. Eſpecially , it we confider how far 
the exorbitant Inclinations of ſuch a Prince 
may be limited and retrench'd by tundamental 
Laws. And, laſtly, tis by no means allowable 


to revoke all ſuch Acts, the Iſſue of which 


doth not exactly anſwer our Expectation : 
ſince Human Affairs mult be always liable to 
Accidents, and fince we can eſtabliſh nothing, 
but what will be attended at leaſt with ſome 
Inconveniences (6). 

A Monarchy differs from the Two former 


Species of Government in this reſpect (2), that 


under them, before any Matter can be debated 
or determin'd, that 1s, before the Authority 
can be actually exercis'd, tis neceſſary that 
certain Times and Places be aſſigu d for this 
purpoſe : whereas in a Monarchy, (at leadt if 
it be ſuch as we term Aſolute,) Deliberations 
may be held and Reſolutions taken, at all 
Places and Times (c). For a People, or a Se- 
nate, in as much as they do not compoſe one 
Natural Body, muſt wait an Opportunity of 
meeting together. But a Monarch, who is but 
one Perſon in Natural, as well as in Moral Ac- 


count, is always furniſh'd with an immediate 


(2) S. 10. (1) C. 2 f. 9, &c. 


(b) Au. Grot. L. 1. c. 3. 5. 8. u. 1. 


(2) Vid. Hobbes, De Ci ve, 


. 7. iz. (e) Heredian, I. 1. c. 14. p. 13. Ed. Oxon. BA m i p ire dA i paoihaevs 5. Where the 


percur is, there Rome is. 
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Power of exerciſing his Sovereign Command, 
thro” all Inſtances of Government. It is hke- 
wiſe true what Mr. Hobbes (1) obſerves on this 
Head, that in a People, or in a Court of Sena- 
tors, 1n cale any Decree paſs which 1s contrary 
to the Law of Nature, the State it ſelf, or the 
Moral Veriton, is not affected with the Guilt, 
but thoſe Members only whole Votes concurr d 
in the Reſolution. For Sin regards only the 


Natural or Expreſs Will, not the Moral or 


Political Will, which is purely Artificial. 
Otherwiſe they alſo, who diſliked the Pro- 
ceeding, would be included in the Crime (a). 
But in a Monarchy, if the Prince decree any 
thing which the Law of Nature forbids, the 
Prince himſelf is the Sinner; becaule, in his 
Perſon, the Civil or Political W1ll 1s the very 
ſame with the Natural. | 

X. To theſe Regvlar Forms of Government, 


it hath been the Cuſtom, with moſt Authors, 


to add certain others, which they term Vicious, 
Diſtemper d, or Corrupt. Now here it is cer- 
tain, that in many Common- wealths, no leſs 
than in particular Men, we may obſerve a very 
plentiful Field of Corruptions and Diſeaſes ; 
ſo that it may be look d on as ſome kind of Per- 
fection to have the feweſt Failings. Of thoſe 
Diſeaſes, which infe& Civil Societies, ſome, 
we ſee, take their Riſe from the Wickedneſs of 
particular Perſons, others from ſome Detect in 
the publick Conſtitution. The former we may 


{ſtyle the Yices of Men, the latter the Vices of 


the State. It may be proper to touch on ſome 
Inſtances of each Kind, for Illuftration and 


Diſtinction. In a Monarchy, then, the Yices 


of Men, or perſonal Faults are as follow; if he, 
whom either the Chance of Blood, or the un- 
happy Suffrage of the People hath advanced to 
the Throne, be deſtitute of the Arts of Govern- 
ment, and very little or not at all affected 
with any Care or Concern for the Common In- 
rereſt, which he proſtitutes to the Ambition, or 
to the Avarice of bad Miniſters; if he render 
himſelf Terrible, by Paſſion or Cruelty, for- 
getting that he is a «Mar himſelf, or that he 


governs Men; if he take a delight in expo- 


{ling the Common- wealth to 2 Hazard 
or Danger; if he ſquander away what hath 
been gather 'd to defray the Expences of the 
publick, either in Luxury, or in unadviſed 


Grants and Bounties (5); if he heap ap Mo- 
ney beyond the Bounds of Reaſon, firſt ſqueez'd 
out of the Subject; if he be notoriouſly abuſive 
or unjuſt (c); or guilty of any other Practice, 
which enters into the Character of a bad 
Prince (4). The Yices of Men in an Ariſto- 
cracy ate: if, by Corruption and baſe Acts, 
Perſons, of no Honeſty or of no Ability, find 
an Eaſy Admiſſion into the Senate, whilſt 
True Merit is excluded; if the Senators break 
into Parties and Factions amongſt themfelves ; 
if they make it their Endeavour to enſlave 
the Commonalty to the Service of their pri. 
vate Intereſt, and to increaſe their own Eſtates 
at the Expence of the Publick. In a Demo- 
cracy, perſonal Faults are ſuch as theſe; if 


Men, who really want Judgment, turbulently 


and importunately maintain their own Opi- 
nions ; if extraordinary Virtue, yet ſuch as is 
not likely to prove too hard a Match for the 
Common- wealth, be oppreis'd and born down 
by Envy; if through a Lightneſs and Incon- 
ſtancy of Humour, Laws are raſhly made and 
as raſhly repeald ; and what was embraced 
but now with Applauſe, is foon after diſliked 
and rejected without Reaſon ; and if ſordid 
and worthleſs Perſons are entruſted with the 
Management of Affairs (e). Laſtly, ſuch Yices 
of «Men as may affect any Species of Govern- 
ment are: if the Perſons on whom the chief 
Adminiſtration lies, perform their Office negli- 
gently or diſhoneſtly ; and on the other hand, 
if the Subjects, who ought to reſt contented 
with the Glory of obeying, grow refractory 
and aſpire to Command (J). 

The Vices or Faults of a State, in general, 
are; when the Laws and Inſtitutions are not 
accommodated to the Nature of the People, or 
of the Place; or when they are ſo framed as 
to breed inward Diſtractions, or to provoke 
the juſt Hatred of Foreigners; or when they 
render the Subjects incapable of performing 
ſuch Service as 1s — for the Preſerva- 
tion of the Commonwealth: as ſuppoſe the 
Conſtitution be ſuch, that Men, whilſt they 
comply with it, cannot avoid ſinking into 
effeminate Weakneſs, or, on the other hand, 


cannot bear the eaſy unactive Condition of 


Peace (2); or laſtly, when they contradict ſome 
of the principal Maxims of Civil Doctrine; 


— 


(1) Lid. f. 14. (a) See Luke XXIII 51. (b) Drepan. Paneg. upon Theodoſtus, c. 25. n. 1. Ed. Cellar. 'Tis the laft Defence 
of wicked Princes, to plunder ſome that they my be bountiful to others, (c) Tis remarkable what Philoſtratus reports, 


(De Vit. Apeton. I. 3. c. 9. in the Beginning, 


of the old Indians, that they allow no manner of Honour or Privilege 


ro the Heirs of the Crown ; That negle#ful Treatment may be a Leſſon to them againft unreaſonable Pride. 
d) Such as Claudian ſets down, De Bello Gildon. v. 157, Cc. 


uæcun 4nd 
Traxit 0 A refundit : 
Inſtat terribilis vivis, morieutibus heres, 
Virginibus raptor, Thalamis — adulter. 
Nulla quies : oritur præda ceſſante libido; 
Divitibuſque dies & nox meruenda maritis. 


Thoſe 2 which boundleſs Avarice ſupply, | 
Vainly he ſpends in viler Luxury ; 

Tyrant to all that live, and Heir to all that dye. 

Alike the Nymphs and injur'd Matrons move, 

Or Brutal Rape, or foul adulr'cous Love. 

Sin never ſleeps; new Spoils, new Luſts invite: 


The Wealthy fear the Day, the Married dread the Night, 


Themiſt. Orat. 10. De Pace ad Valent. Imper. He is but # lame Prince or Legiſlator, who is fit for the Service of War, but 


unkilful in preſerving Peace. (e) In Plutarch, Dion. 


p. 978. E. Popular Ambition is term'd a wild Diſteraper, mot 


inferior to Tyranny it ſelf. (f) Add. Hobbes Leviath. c. 29. about the End, where he diſcourſerh ingeniouſly on 
ſome Diſeaſes of the State. (2) Theſe Inſtances are taken out of our Author's Abridgment, De Offic. Hom. © Civ. 


> and 
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and the Miſchief will ſtill be the greater, if 
theſe Irregularities happen to wear the Dif. 
guiſe of Religion (a). 

XI. Though a found and a diſtemper'd Com- 
mon-wealth are valtly different from each 
other, yet we are not, on this account, to 
multiply the Forms of Government, and to 
oppoſe one or two Ficzous Forms to each of 
thoſe which we term Good and Regular. For 
theſe Yices or Defects do neither change the 
Nature of the Authority it ſelf, nor the proper 
Subject in which it refides. And thus far Mr. 
Hobbes (b) 1s 1n the right, when he denies, 
that Anarchy, oppoſed to Democracy, Oligarchy 
to Ariſtocracy, Tyranny to Monarchy, are three 
other kinds of Common-wealths (1). I think, 
(lays he,) no Man believes, that want of Govern- 
ment 15 any new kind of Government. But what 
he farther obſer ves (2), is not univerſally true; 
© That Anarchy, Oligarchy and Tyranny are 
© three Names 1mpos d by thoſe who, either 
© miſliked the Government, or the Governours. 
It being uſual with Men to ſignify by Names, 
*not the things only, but at the ſame time 
their own Affections, as their Love, Hatred, 
© or Anger, their Contempt, or Eſteem. For, 
as it happens 1n other Matters, that one Man 
loves what another violently abhors, ſo the 
ſame Form of Government, meets with the 
Approbation of ſome, and with the Averſion 
of others. And this, not only becauſe ſome 
Perſons reap a particular Advantage from ſuch, 
or ſuch a Species of Common-wealth ; bur 
like wiſe on account of peculiar Tempers and 
Inclinations (c). Men of haughty Spirits, and 
who diſlike the Equality of a popular State, 
when they fee all Men, without Diſtinction, 
giving their Votes in publick Buſineſs, of 
whom the inferior Commonalty always make 
up the greater Number, call this an Ochlacracy, 
or, a State where the baſe Rabble fit at the 
Helm, and where no Prerogative 1s allowed to 
ſuch extraordinary Merits, as they look on 
themſelves to be poſſeſs d of. And yet this 
Name, as full of Contempt as it is, might, with 
Juſtice, be applied to ſuch a Government as we 
read of amongſt the Epbeſians of Old: who 


when they expel'd Her moabrus out of the City, 


gave this reaſon for their Proceeding ; Let no 
Man amongſt us excel his Neighbours ; if be doth, 
let him find out another Seat, among fi another 
People: and whom FHeraclitus, for this Judg- 
ment, declared to be all worthy of Death (d). 
Again, if any Perſon is diſcontented that he 
hath not a place in the Senate, and at the ſame 
time thinks himſelf not in the leaſt inferior to 


ms 


many of that Order; Envy and Contempt to- 
gether prompt him to give them the Name of 
5 Si, the Feu; that is, ſome inconſiderable 
Mortals, who having in no reſpe& the Ad- 
vantage of thoſe about them, do yet exerciſe 
Authority over their Equals or their Betters. 
And a Man, under this Chagrine, hath com- 
monly in his Mouth the Complaint which 
Hax makes in the Poet (e). 


b f ir cds L Mee, &c. 


Merit no longer finds a juft Reward. 
Folly's a Favourite, and Vice prefer d. 


People of a more lofty Genius, and thoſe, on 
the contrary, who are more mild and tractable 
both join in giving the Title of Lords and 
Maſters to Forreign Princes, who govern with 
a {trier hand: whereas *tis well known, that 
when a Father treats a ſtubborn Child with 
Severity, and one that 1s more ſubmiſſive with 
Gentleneſs and Kindneſs, in both Inſtances 
he exerciſeth the very ſame Paternal Power. 
The like may be affirm'd of the Name of 7y- 
rant, which 1s now attended with an indelible 
Mark of Hatred and Deteſtation, from the 
Cuſtom of the Grec:zans, who thought the chief 
Happineſs of States to conſiſt in a popular 
Liberty. Lucian (t) himſelf pafleth this Cen- 
ſure upon them: In general, ſays he, People, 
not conſidering whether the Perſon who bears 
Rule be Jui or Unjuſt, have an Abhorrence to 
the bare Name of Tyranny. Many of their 
Authors apply the — Word to any kind of 
Government in the Hands of a ſingle Perſon. 
Thus M/chmes (g) particularly ſays, There 
are three Political Forms in uſe in the World, 
Tyranny, Oligarchy and Democracy (h). Hence 
tis worthy our Remark what Mnemon (1), in 
Photius, reports of Dionyſius, the Fourth Ty- 
rant of He raclea; Flavmg, lays he, arriwed t 
a high pitch of Glory, be diſdain d the Name of 
Tyrant, and aſſumed that of King: the latter 
being leſs Odious and more Honourable. Yet 
there is no one who doth not apprehend, that 
theſe invidious Titles are ſometimes affix d 
with ſufficient Juſtice, to diſtinguiſh the Go- 
vernment of bad Princes or Senators from that 
of Good, the Fury of a turbulent and incon- 
ſtant Multitude, from the wife Adminiſtration 
of a modeſt People. Ar:iftotle's Deciſion of this 
Point, differs little from what hath been here 
eſtabliſh'd ; who terms Tyranny, Oligarchy and 
Anarchy, (for as to this latter word, he uſeth 
the general Name of Po/zty for a ſound Popular 
Government,) mguxfe'ous Deviations or Degene- 


(2) Such was the Authority of the Prieſts amongſt the People of Merve, mention'd by 204, Sic. I. 3. c 6. and 
Strabo, I. 17. p. 566. Ed. Genev. Caſanb. ro whom the Kings themſelves were accountable. (b) De Cive, c 7. f. 2. 

(1) See Hobbes's Leviath. B. 2. c. 19. (2) De Cive, bi ſupra. ( c ) So that we cannot univerſally allow 
that of Lyſias, De Populari Statu, Orat. 24. No Man is more inclined by Nature either to a Popular, or to an Ari ſtocratical 
State ; but every one endeavours to eftabliſh that Form of Government, which tends moſf to his particular Ad vantage. 
With whom Ilccrates, De Pace, p. 320. joins his Opinion: No Man hath a Natural Affection for any of theſe States; 
but All leve that be# in which they themſelves meet with the greateſt Honour and Eſte un. 

(d) In Cicero, Tuſc. Queſt. J. 5. c. 36. Diog. Laert. I. 9. in Heraclit. . 2. Strabo, I. 14. p- 441. 

(e] Nuint. Calaber. | 5. (f) In Phalarid. I. pag. 735. tom. 1. Ed. Amft. (g) Contra Cteſiphont. 

(h) 444. Cornel. Nep. Miltiad. c. 8. n. 3. (i) Of the Tyrants of Heraclea, c. 5. | 
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racies from a Kingdom, an Ariſtocracy and a 
Democracy (a). And who will pretend that a 
bare Deviation is ſufficient to conſtitute a new 
Species. As for that Latitude of which the 
Word Eis or Hecies is capable, we think it 
not conſiderable enough to afford any juſt Mat- 
ter of Diſpute (b). 

XII. But when we meet with ſuch a Govern- 
ment, as we can neither bring under any of 
thoſe Forms which are ſound and regular, nor 
yet explain how it differs from them, by the 
bare Notion of a Diſeaſe or Deviation, then 
the Learned are put upon a more laborious 
Enquiry. Moſt Authors judge 1t the ſhorteſt 
way of getting over this Difficulty, to call ſuch 
Governments Mixt States; as if they were the 
Reſult of the more regular Forms, allay'd and 
blended together. Axiſtotle is call d in by many 
to countenance this Project; and therefore it 
may be worth our while to examine his Opinion 
in the Caſe. Firſt then, as for what he delivers, 
in the Fourth Book of his Polzticks (c), con- 
cerning the ſeveral Kinds of Democracy and 
Ariſtocracy, it bears no Reſemblance to the 
Mixture propoſed by our modern Defiguers. The 
chief thing he there inſiſts on, is the reckon- 
ing up of certain Conditions and Qualities, to 
be found in thoſe who are to be admitted into 
the Popular Aſſembly, or into the Ruling Se- 
nate. By which means, neither is the Sove- 
reignty it ſelf any way varied, nor are the 
Parts of it torn and wreſted from each other, 
nor the State rent into two or more diſtinct 
Bodies ; but the Forms of Government which 
he there mentions, are only hereby {lightly di- 
verlified according to their ſeveral Accidents, 


or circumſtantial Differences. Thus, although 


in the Definition of a Democracy, the chict 
Authority ſhould be ſaid to reſide in a Genera/ 
Council, or a Council made up of al the Mem- 
bers, and at the ſame time tho' it be true, that 
Women and Children have as much Intereſt as 
others in the Common Welfare; yet who will 
maintain that a new Form of Government 1s 
eltabliſh'd, when the Women, the Children 
and Servants are excluded from the publick 
Debates? Tho), in our Judgment, tis ſufficient 
tor the conſtituting a Democracy, if thoſe Per- 
{ons are allow'd the Privilege of Votes, who 
by uniting together, firſt compoled the State, 
and after them their Succeſſors, to whom their 
Places and Rights properly deſcended. But 
now 1t's manifeſt, that Civil States were origi- 
nally compos d by Fathers of Families, who 
held the inferior Train, before mention'd, under 
their Domeſtical Sway, and certainly did not 
intend to relinquiſh all Authority over them, 
or to ſet them on the level with themſelves. 
It was neceſſary therefore, that Perſons who 
were thus in Subjection, ſhould be debar'd from 
giving their Suffrage with their Lords. After 
the Democracy was once ſettled, twas in the 


—-— 


power of the Members to receive others into 
the State or not; to give them a full or imper- 
fect Right; to let them have the ſame Share 
with themſelves in the Adminiſtration, or ut- 
terly to exclude them from it. Whence it 
may happen, that in free Governments, many 
ſhall want the Privilege of a Voice, whillt yer 
the popular Eſtabliſhment continues as perfect 
as ever. On the other hand, tis pollible indeed, 
that a State at firſt, De mocratical, may, by re- 
ceiving large Additions, and by ſhutiing out 
all theſe new Comers from their Honours and 
their Councils, at length commence an Ariſto- 
cracy. In the fame manner, the Specics of 
Ariſtocratical Government will not be multi— 
plied, though,*1n one place, Virtue and Merit 
ſhould be a ſufficient Qualification for a Senator, 
in another, the Eſtate and Family ſhould be 
likewiſe conliderd. No more could it be taid, 
that there were to many ſeveral diſtinct Forms 
of Democracy; if, under one State, every Free 
Deniſon had a Vote in the Afſembly; under 
another, none but Men of ſuch and ſuch Fortunes 
were admitted; under a third, ſome particular 
Profeſſion rendred Pertons incapable of this Ho- 
nour. Much leſs do any new Forms or Species 
(properly ſo calld,) ariſe from the different 
Laws of Democracies, relating to the Election 
of Magiltrates ; whallt in ſome places, for In. 
ſtance, all Perſons promiſcuoully have a Right 
to bear theſe Imployments ; in others, again, 
an Eſtate, to ſuch a Value, is made a neceſlary 
Condition: as ſuppoſe, under one Govern- 
ment, the Rich wcre allow'd to abſent them- 
ſelves from the publick Councils without Cen- 
ſure, the Poor not; or vice veria. And in- 
deed, this whole Matter is plain beyond Diſ- 
pute. What Judgment we ought to paſs on 
the Mixtures, ſuppoſed to be in the Common- 
wealths of Sparia and Crete, as deſcribed by 
Ariitotle, we {hall elſewhere diſculs. The 
Athenian State, which Ariſtotle (d) and Vi- 
crates (e) deicribe and commend, was in all re- 
ſpects truly Popular. Polybins's Opinion (f), 
concerning the mixt Government in the Ko- 
man Common- wealth, comes under our Exami- 
nation in another place. 

XIII. As for the Moderns, ſome of them 
have invented many kinds of mixt States; 
yet ſo as that, upon the whole, re jecting the 
greateſt part of them as inconvenient, they 
applaud two ways, as cſpecially proper and 
uſeful. The firſt is, when the parts of the 
Sovereignty reſide Separately and Indepen- 
dently in different Perſons, or Bodies of the 
ſame Commonwealth, fo that each Ferſon 
or Body hold their reſpective Parts, by tie 
own proper Right, and adminiſter it according 
to their own ſudgment, whillt in reipect ot 
the other parts they are altogether in the Na- 
ture of Subjects. Much after this manner, was 
the Diſpoſal of the Kingdom of Nunn, by 


(a ) Aa. Polit. J. 3. c. 7,8. 
f) L. 6. ſ. 20 
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(b) Aua. Salluſt. Philoſoph. de Diis & Mun, c. 11, and to the ſame purpoſc, 
Themiſtius, Orat. 16, p 336. Edit, Petav. (e) C. 3, Cc. 


(d) Polit, 1 2. c. 9, 10. (=) 1n Ar.upugit. 
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Scipio, alter Maſiniſſas Death; his three legi- 
timate Sons being all allow'd to bear the Regal 
Title and Dignity ; but with this Difference, 
that the Elder Brother Micipſa ſhould keep his 
Court at Cr tha, the ordinary Seat of the Kings; 
that Guluſſa, the next to him, ſhould have the 
chief Command of War and Peace; and that 
the Youngeſt, «© Manafiabales, (ſhould preſide in 
ſudicial Affairs (a). The other way which 
they propoſe is, when the Sovereign Authority 
inheres indiviſibly in many together, yet ſo as 
that neither the moſt conſiderable Majority, 
without ſome few diſſenting Members, nor in- 
deed All the reſt, when any one of the Num- 
ber ſtands out, can act to any purpoſe, or exer- 
ciſe any part of the Supreme Power. And 
this again is fubdivided into Two Models, 
either that all the Members ſhall have equal 
Power; or that ſome one or two of the Num- 
ber ſhall be inveſted with certain extraordinary 
Rights and Prerogatives, which they may uſe 
without the Alliſtance of their Brethren. They 
proceed to aliedge many Authorities from the 
Ancients, where Mention is made of «M:x: 
Common: wealths ; with regard to which Au- 
thorities we have already obſerv'd, that what 
is deliver'd in them, concerning the Mixture 
of Governments, doth not in the leaſt belong 
to the Diviſion of the Sovereign Power amongſt 
ſeveral Perſons or Councils; but either to the 
ſettling the due Qualifications of thoſe Per- 


ſons of whom the Governing Council is to be 


compoſed, or to the joining together of ſeveral 
good Inſtitutions, drawn from different States. 
Befides, we are of Opinion, that fome Ex- 
amples of thele Mixtures, might receive a 
convenient Explication, by diſtinguiſhing be- 
icen the Sovereignty it felf and the manner 
of admiuiſtring it. So that we may affirm thoſe 
States to have mingled, as it were, ſomewhat 
of others in their Compolition, in which the 
Method of Adminiſtration ſeems to have been 
borrow'd from another Form : as ſuppoſe, tor 
Inſtance, in a popular State, the main Buſineſs 
ſhould be diſpatch'd by ſome one principal 
Officer, or by a Senate; or if under an Ariſto- 
cracy, one Magiſtrate ſhould be inveſted with 
extraordinary Authority, or the People con- 
ſulred, in many important Affairs; or if, in a 
Kingdom, the Difficulties of publick Buſineſs 
ſhould be refer'd to the Debates of a Senate or 


_ of a popular Aſſembly. And it this come not 


up to a full Solution of the Paflages cited from 
Antiquity, the Point will be throughly clear'd 
from what follows. We have above demon- 
ſtrated, that in order to compleating the 
Ellence of a juſt and regular State, ſuch an 
Union 1s required as ſhall make all things, 
which belong to the Government of it, ſeem 
to proceed from one Soul. Now hence it is 
manifeſt, that the former way of Mixture con- 
ltitutes ſuch a Body as is held together not by 
the Bond of one Supreme Authority, but bare- 
ly by Compact; and which therefore is to be 


— — — — 


rank d, not amongſt the regular, but amonglt 
the irregular States; being but weakly guarded 
againſt foreign Aflaults, and very obnoxious 
to inward Diſorders and Convullions. As to 
the other kind of Mixture propos'd, we think 
it ought to be conſider'd, whether thoſe per- 
ſons, in whom the Sovereign Power is ſaid 
thus indiviſibly to refide, do make up a ſtand- 
ing Senate, which is to guide and direct the 
whole State, as one laſting Body. If ſo; the 
Form will be Ariſtocratical; yet ſuch as muſt 
be very unfit for the Diſpatch of Buſineſs, 
whilſt ſome few, or but one, of a contrary 
Judgment, may vacate the Reſolutions of all 
the reſt. Again, if thoſe particular Members, 
in other reſpects equal, do each of them hold 
ſome part of the Government, yet fo as that 
the Sovereign Acts cannot be exercis'd without 
the unanimous Conſent of the whole Number, 
then the State is Stematical, according to the 
proper Notion of that Word; yet ſuch as will 
likewiſe have great Diſadvantages, as to the 
Management of Affairs, by reaſon of this very 
great and unneceflary Streightnels. If ſome 
one Ferſon be enducd with high Degrees of 
Authority, and ſeveral parts of the Supreme 
Power above others in the Council, then the 
State will be plainly Irregular, lying between 
ſuch a Monarchy as is over-awed by an aſſu- 
ming Senate, and a Syſtematical Form. And 
this Irregularity will in Proportion be the 
greater, in Caſe more than one are inveſted 
with theic ſignal Prerogatives above the reſt. 
XIV. For our part, as we envy no Man the 
Praiſe of his Conſtancy and Reſolution, who 
wall on no account lay aſide the Term of a 
mixt State; ſo we think it the more commo- 
dious and eaſy Method, and the more expedi- 
tious for the Explication of certain Phenomena 
in particular Common-wealths, to call thote 
Governments /rregular, in which we can 
neither diſcover any one of the three Regular 
Forms, nor yet any proper Diſeaſe or Devia- 
tion; and which at the fame time cannot with 
due Exactneis, be rank d amongſt the Sy/tema- 
tical Models. Concerning which, we may in 
general obſerve, that they difter from Regular 
States in this reſpect, that all things do nor 
ſeem to proceed in them from one Soul and one 
Will, nor all and each of the Members to be 
ruled by one Common Power. Again, they vary 
from Sytematical Forms, becaule they are nor 
compos d of ſeveral compleat and diſtinct States. 
Laſtly, they do not fall in with Diſeaſes or 
Demations, becauſe a diltemper'd State always 
appears under Circumſtances of Ignominy, and 
hath, as it were, ſomewhat of the Baſtard in 
its Countenance; in as much as 1t proceeds, 
either from the ill Management of a good and 
regular Frame, or from incoherent Laws and 
improper Inſtitutions. Whereas the Irregu- 
larity of a Government doth not only affect its 
Frame after an intrinſick and ſecret manner, 
but being openly confirm'd, and, as it were, 
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(2) Appian. in Lybic Bel p. 6 Ed. H. Steph. 
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declar'd Legitimate, ſhews it ſelf in publick 
without Shame or Guilt. Therefore the for- 
mer, or the Diſeaſe, cannot be ſuppos'd to have 
entred into the Intention of thoſe who firſt 
founded the Common-wealth, ever appearing 
as a ſubſequent Vice or Defect : but the latter, 
the /rregularity, owes, if not its Original, yet 
at leaſt its Confirmation, to the Will and Ap- 
probation of the firſt Authors. It is juſt the 
ſame Difference, as may be obſerv'd between 
two Buildings, one of which is deſign'd ac- 
cording to the Rules of Architecture, but ei- 
ther the Materials are naught, or through the 
Negligence of the Inhabitant, the Roof gapes, 
the Walls ſhake, the Beams crack, the Foun- 
dation ſinks and gives way: in the other, ei- 
ther the Builder, at firſt, propos d a Model not 
agreeable to the common Rules; or ſome great 
Fault, which afterwards happen'd, hath been 
cured and made up after a ſtrange and unſeemly 
manner. Farther, ſome Irregularities appear'd 
upon the firſt Settlement of a State, others 
crept in by ſilent Steps, and in long Progreſs 
of Time. For it might ſo happen, that the 
Authors, or the Reformers and new Modellers 
of a Common-wealth might not be able to in- 
troduce a regular Frame, either on account of 
Ignorance, or becauſe the preſent Poſture and 
Exigence of Affairs would not ſuffer them to 
conſider of a more accurate Conſtitution (a). 


Sometimes too, Perſons, who have been the 


chief Leaders and Afhiſtants in winning a 
Kingdom, have beforehand contraQted for ſuch 
Lordſhips, or ſuch Privileges in it, as that 
they cannot be rank'd in the Number of true 
and proper Subjects. Again, many times, ei- 
ther through Neglect of the Governours, or 
upon ſome other Occaſion, a Diſtemper ſeizeth 
a State, and having taken fo deep root that it 
cannot be removed, without the DeſtruQion of 
the publick Frame, there remains no Cure for 
it, but this; to diveſt it, as it were, of its 
Faultineſs and to vindicate it from Cenſure, 
by turning it into a ſolemn and legal Appoint- 
ment; by which means what was before term'd 
Uſurpation, Faction, or Contumacy, ſhall, for 


the future, bear the Style of a juſt Right and 


Privilege. 

XV. Theſe Irregular Forms (1) of Govern- 
ment can neither be brought within any cer- 
tain Number, nor divided into proper Kinds, 
by reaſon of that great Variety, which either 
really occurs in Fact, or at leaſt may be framed 
in our Imagination. So that we have ſcarce 
any other means of diſcovering their Nature, 
but by gathering 1t from particular Inſtances, 
and the Illuſtrious Examples in Story. Such an 
Example we endeavour d to exhibite in the 
Roman Common-wealth : as the like hath been 
attempted 1n the German Empire by Severinus 
de Monzambano (2) At pretent, twill be ſuf 
cient to offer a Remark or two concerning the 


Irregularity, which ſome obſerve, in the Go- 
vernment of Tome, under the ancient Empe- 
rours : whilſt ſometimes the State appear'd a 
Monſter with a double or triple Boay, one 
Prince ruling the Eaſt, another the Welt, or 
three dividing the World amongſt them; ſome- 
times, again, with a double or a triple Heaa, 
whalſt two or three of the Royal Family held 
the Sovereign Power, as Copartners, and go- 
vern'd in Common. Now as to the former of 
theſe Caſes, we may note, that whilſt two Em- 
perours preſided, one over the Eaſtern, the 
other over the Weſtern World, ſeparately and 
independently from each other, then there 
were really Two diſtinct Kingdoms, which, 
taken both together, ſtill retain d the Name of 
the Roman Empire, out of which they had 
been compoſed, Beſides which Agreement, as 
to their Original, the Reſemblance of Laws 
and Manners, the Natural Relation between 
the reſpective Sovereigns and between their 
Subjects, the ſtrict League and Alliance, which 
enſured their mutual Help and Support, all 
concur'd to make up ſome Appearance of Unity. 
But what Name we are to impoſe on that Form 
of Government, when Two or Three Royal 
Partners adminiſtred Affairs in Con junction, it 
is not eaſy to determine. Certainly uo Per- 
ſons cannot make an Ariſtocracy. For ſince 
each is inveſted with equal Power (upon which 
Suppoſition the Caſe before us proceeds,) they 
cannot be united otherwiſe than by Covenant; 
and there could be no Expedient found out for 
the Diſpatch of Buſineſs, ſhould they happen 
to diſagree about any Propoſal, there being no 
third Perſon to turn the Scales. And tho' the 
ſame Inconvenience may ſeem to attend any 
ruling Council or College, where the Members 
are of an even Number; yet it cannot fo fre- 
quently happen, that upon a Diviſion in Judg- 
ment the Votes ſhall be equal. Beſides, in 
this Caſe it is not difficult to bring over ſome 
one out of ſuch a Number, to the Oppoſite 
Sentence: or, if this can't be done, the next 
Expedient is to let that Opinion prevail, which 
declares againſt Innovation, and would have 
things continue in their preſent ſtate. Far- 
ther, neither can we, properly ſpeaking, afſirm 
the united Government of three Cz/ars, reign- 
ing together, to have been Ariſtocratical. For 
this Royal Triumvirate did not compole ſuch 2 
Collegiate Body, as was to determine ſtate Affairs 
by the Plurality of Voices, or where two Mem- 


bers, agreeing in Opinion, might by their 
proper Right and Authority compel the third, 


who diſſented, to follow their Reſolution. And 
in all Caſes, a Council or Body of Men, in 
which the Major part cannot iufluence and 
draw over the reſt, ſeems to be held together, 
rather by bare Compact, than by any Govern- 
ment or Command. We may therefore lay, as 
to the Queſtion before us, that the Sovereign 


( a ) Ad. Hobbes Leviarh. c 29. poft princip. 
treats of this Matter more fully. 
ſerves, from the Style and Character of it. 


( I ) Our Author in his Diſſertation, De Repullica Irregulari, 
(2) This Work is attributed to our Author, and juſtly, as Mr. Harl ob- 
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Authority did truly and radically inhere in 
that Perſon alone, who aſſumed the other into 
a Partnerſhip with him; tho' both might ſeem 
equal as to the exterior Enſigns of Majeſty. 
Thus the Hiſtorian (t) tells us of Lacius Yeras, 
That he lived not as a Free and Sovereign Prince, 
but under Marcus, mveſted with the like Imperial 
Authority. Nor was it eaſy to ſuſpect, that any 
Man would be gutlty of fo notorious Ingra- 
titude, as to oppole the Will of his Patron, 
to whom he owed his Promotion and Honour. 
To which we may add this Conſideration, that 
for the molt part the Perſons thus ſharing the 
Government, were either Father and Son, Fa- 
ther-1n-Law and Son-in-Law, or two Brothers; 
ſo that the Party admitted as a ſecond in the 
Dignity, might be farther reſtrain'd by the 
Ties of Blood, or the Alliance of Marriage, 
from abuſing the Power which had been given 
him, to the Prejudice of the Donor. Whence 
it appears, that this Practice of aſſuming a 
Collegue was not any Partition of the Sove- 
reignty, but as 1t were the Deſignation of a 
Vicar General and an Heir Apparent, who was 
immediately receiv'd into the Buſineſs of State, 
and join'd with the other in the Adminiſtra- 
tion; being likewiſe inveſted with the molt 
ſhining Ornaments and the richeſt Trappings 
of Greatneſs. Now that which put the Em- 
perours upon this Method, was the inconſtant 
Humour of the Souldiery ; who, on frequent 
Occafions, took a Pride in complementing 
their Leaders with the Imperial Title (a). If 
this Explication will not ſatisfy ſome Men, or 
if it ſeems not applicable to every particular 
Inſtance which we find upon Record; we have 
nv way left but to affirm, that the Government 


then commenced /7rega/ar, when more Perſons 
than one held the Monarchy, (if it might (till 
deſerve that Name,) in ConjunQtion; and yet 
were engaged to each other only by Compact 
or Faction. Amongſt whom if any Diſſention or 
Hatred ſhould chance io ariſe, the Conſequence 
could be nothing leis than mutual Suſpicions, 
Plots, and Deſigns, and in the final Iſſue, a 
Civil War (b). Such an Irregularity the Ko- 
man State was evidently ſenſible of, whilſt So- 
mulus and T atins ſat as Partners in the Throne 
(e). In general, we may apply to all theſe 
Polyarchical Governments, what Solyman the 
Turk obſerv'd in the German Empire; that it 
might be well compar'd to a Lute, which colts 
a great deal of Labour and Skill to put it in 
Tune, and 1s very eaſily put as far out of Tune 
as ever (d). 

XVI. When ſeveral States are, by ſome ſpe- 
cial Band fo cloſely united, as that they ſeem 
to compoſe one Body, and yet retain each of 
them the Sovereign Command in their re- 
ſpecti ve Dominions ; theſe we term Syſtems of 
States. Whence it is, in the firſt place evi- 
dent, that when a State is compoſed of ſeveral 
ſubordinate Bodies, we muſt not on this account 
preſently give it the Name of Stem tho' Mr. 
Hobbes (2) is pleas'd thus to ſtyle it, and to 
compare the ſaid Parts with the Muicles in the 
Body Natural. No more are we to apply this 
Term, in general, to all thoſe larger States, 
which have vaſtly increated their Dominions 
by ſwallowing up their little Neighbours, and 
by reducing them 1nto the ſame Body with 
themſelves. Which we may obſerve to be 
done chiefly in the following Methods. Firſt, 
when the Victor either removes the Van- 


Nulla fides regni ſociis ; omniſque poteftas 
Impatiens conſortis erit 


Statins, Theb. 1. _ 


Diſcord's a Partner, — 


— — 


(r) Julius Capitolinus, c. 1. (a) Themiſt. Orat. 16. Fratres Amantes, p. 76. B. Ed. Pariſ. ſpeaking of Yalentinian, 
who had admitted his Brother Valens into a Partnerſhip with him in the Empire, uſeth the following Expreſſion: 
He receiving the Whole and giving the Whole, at the ſame time a Brother and a Father, the one by Nature, the ot her by bi; 
own A# and Choice, tho" he hath confer'd an equal Share of his Power, yet, in effect, he ſtill keeps it ent ire; by reaſon of 
the Obedience and Compliance of him on whom it was confer'd. 


Thus Solinus, c. 8. reports of Eneas, that he reign'd with Latine: three Years, ſocia poteftate, as his Fellow or Equal 
in the Supreme Authority. (b) Lucan, I. I. v. 92, Cc. 


To truſt a Partner's Rule, impairs our own : 
And Empire hates a Conſort in the Throne. 


— Sociiſque comes diſcordia regnis, 


Howe er the Crown is ſhar'd, 


(c) Ha. Plutarch. Romul. Aud. Eryc. Putean. Hiſt. Inſub. J. 2. the Story of Pertharice and Gundebert, joint 
Kings of Lombardy. Procopius relates a like Caſe ; Hiſt. Gorh, I. 1. The Goths, ſays he, and Odoacer's Army came 
to this Agreement, That Theuderick and Odoacer ſhould reign in the City Ravenna with equal Power, And for ſometime 
the Compact was faithfully obſerv'd ; but the Iſſue was, That Theuderick, according to the vulgar Report, inviting Odo- 
acer to 4 Banquet treacherou/ly ew him. Tis a true Remark of Euripides, Andromach. v. 471, Ec. 


Two Tyrants can no more be born than one, 
But preſs the Subjects with a double Load; 
Till Diſcord and Sedition work their Fate. 


Plin, Paneg. c. 8. n. 4 What a ſmall Difference there is between laying down the Imperial Honour and ſharing it with Auo- 
ther ; unleſs the latter be difficult and dangerous? Add. Herodian. I 4. c. 1, Cc. (d ) We do not think that we 
ought to admit, under the Head of Irregular Forms, what Francis Carron reports of Dayro in Japan; who, he ſays, 
was the true Heir of the Crown, yet was put off by the Prince in Poſſeſſion, with the ourward Majeſty, and 
and empty Badges of Honour. Much to the ſame purpoſe, Alexander de Rhodes relates, That in the Kingdom of Ton- 
4uin there are two Kings, one called Bua, the other Chou; yer ſo as that the former barely enjoys the Title, the 
latter really holding the Command; only Bus hath the Power of conferring the Degree of Doctor, and receives the 
Oaths of the Subjects, when they renew their Yearly Allegiance ; as to other Matters, he paſſeth his time ſhut 
up in an old Palace, without Action or Buſineſs, Icin. par. 2. c. 6. (2) Leviath. c. 22. aid 
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quiſh'd into his own Territories, or however 
gives them the ſame Privileges with his for- 
mer Subjects. Secondly, when the conquer'd 


Nation is left to poſſeſs its ancient Seat, but 


utterly loſing the Sovereignty which it held 
before, is rendred purely the Subject of the 
Conguering People. In both Caſes, the State 
thus ſubdued loſeth its Name; but in the 
former, the Conquer'd are made equal to the 
Conqueror; in the latter, they wo gr under 
an inferior Condition, being reduced into the 
Form of a Province. Tho it often happens, 
that the Vanquiſh'd are partly left in Poſſeſſion 
of their ancient Laws or Privileges, how diffe- 
rent ſoe ver from the Manners and Inſtitutions 
of the conquering State (a). For 1n order to 
preſerving the Unity of a Common-wealth, 
tis not required, that all its particular Parts 
ſhall uſe the ſame poſitive Ordinances, or ſhall 
ſtand exactly upon the ſame Bottom; but tis 
enough, if they depend upon one Govern- 
ment. And it's frequently the Art and Policy 
of a Conquerour, to make no Alterations in 
the Cuſtoms of thoſe who are fallen under his 
Dominion: or, at leaſt to accommodate him- 
felt to them for ſuch a time as he thinks con- 
venient, 

In relation to the Government of Provinces, 
we are to examine what Mr. Hobbes delivers on 
that Subject (b). MHFhereas, ſays he, heretofore 
the Roman People govern'd the Land of Judza 
(/or Example,) by a Preſident ; yet was not 
Judza therefore a Democracy, becauſe they were 


ot govern d by an Aſiembly mto which any of 


them had Right to enter; nor by an Ariflocracy, 
becauſe they were not govern'd by an Aſſembly, 
into which any Man could enter by their Election 
but they were 1 by one Perſon : which th 
as to the People of Rome, it was an Aſſembly of 
the People, or a Democracy ; yet as to the People 
of Judæa, which had no Right at all of parti i- 

ing in the Government, was a Monarch. For 
tho”, where the People are govern'd by an Mem- 
bly, choſen by themſelues out of their own Num. 
ber, the Government is call d a Democracy or 
Arxriſtocracy; yet when they are govern'd by an 
Aſiembly, not of their own chooſing, tis a Mo- 
hy ; not of one Man over another Man, but 
of one People over another People. So that Mr. 
Hebes ſeems to look on theſe Provinces which 
are dependent on ſome Ariſtocratical or Demo- 
cratical State, as ſo many diſtin Monarchies. 
Now tho' we eafily allow, that tis the more 
uſual Practice to govern Provinces by one Man, 
than by an Aſſembly conſiſting of many, as the 
{ame Author ſhews at large (c); yet we think 
it needleſs to enquire what Form of Govern- 
ment is eſtabliſh'd over a dependent People. 
For Provinces have loſt the Nature of States, 
and are made the Appendages of other States, 
having no kind of Sovereign Authority in 
themſelves. Whether therefore ſuch a Pro- 


vince is govern'd by a Preſident, or by an 
Aſſembly, is an indifferent Point, which doth 
not in the leaſt affect the proper Sovereignty; 
in as much as both Fe and T bey bear only a 
ſubordinate or delegated Power. So that the 
Sovereignty, exereis' d over theſe additional 
Dominions is exactly of a piece with that of 
the main State, and cannot, without Impropri- 
ety, obtain the diſtin Name of a Monarchy 
or an Ariſtocracy; which are Terms belong. 
ing to true and independent States, ſuch as 
really poſſeſs a Supreme Government of their 
own. 

XV1I. Of Syſtems properly ſo call'd, theſe 
Two kinds do eſpecially fall under Notice: 
One, when two or more States are ſubject to 
one and the ſame King (1); the Other, when 
two or more States are link'd together in one 
Body by virtue of ſome League or Alliance. 
In regard to Syſtems of the former kind, tis 
obſervable; that it implies no Contradiction 
in Moral Bodies, to have but one Head over 
ſeveral of them together, and conſequently 
to have one Perſon the Head of many diſtinct 
Bodies; which, in Nature, would bear ſo 
Monſtrous an Appearance. But becauſe the 
Union of theſe Syſtems is founded either in 
the ſole Perſon of the Prince, or in his Family, 
hence it comes to paſs, that when the Perſon 
is deceas d, oi che Family extinct, the reſpective 
People recover their particular Right of ſett. 
ling their own Government, and are no longer 
obliged to make Uſe of a Common Head. 
Nay , during the Continuance of the ſaid 
Head, the States are really diſtin from each 
other. The Cauſes whence ſuch Combina- 
tions ariſe, are various; but the molt frequent 
ſeem to be the Marriages of Princes, and the 
Right of Inheritance. For there are many 
States, in which the Crown deſcends to the 
Female Iſſue of the Royal Houle, not only 
when the Male Line is utterly extin&, but 
when there is no Male Heir in a nearer, or in 
an equal Degree. Now here if the Lady So- 
vereign happen to take another Sovereign for 
her Husband, the two Kingdoms will come to 
a Conjunction, if not in their Perſons, at leaſt 
in their Common Iflue. For it is not neceſſary, 
that in a Match of this Nature, the Prince 
ſhould put her ſelf, and her Dominions in Sub- 
jection to the Prince. So likewiſe in one un- 


divided Kingdom, where the Hereditary Suc- 


ceſſion is eſtabliſh d, (2) either according to the 
plain and direct, or the lineal Courſe, if one 
of the remote Heirs any way become Maſter of 
another Crown, and the Rule of Succeſſion 
(all the reſt failing who ſtood nearer, ) call him 
to receive that of his own Country, the two 
Kingdoms will by this means be united under 
his Reign. The Conſequence is the ſame, if 
a People Chooie for their King one who bears 
the ſame Character elſewhere, in poſſeſſion, or 
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(a) Hobbes Leviath, c. 26. (b) Leviach. c. 19. 


Book, S. 12, 13. 


(c) Lid. c. 22 . 
Ireland, See our Author's Diſſertation, De Syſtematib. Civit. S. 9, 10. ( 2 ; See the Seventh Chapter of this 
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in Reverſion. Again, two or more Nations 
may engage by — to elect one Prince over 
both by joint Suffrages, and yet, as to other 
Matters, continue ſeparate Kingdoms, without 
tranſacting their Affairs in a Common aſſem- 
bly. Laſtly, ſuch a Sytem doth then ariſe, 
when a Prince, conſtituted by the free Con- 
ſent of the People, ſubdues by Arms another 
People, in his own Name, and at his own 
Hazard and Expence ; not in the Name, or at 
the Charges of the State over which he pre- 
fides. For that this is no impoſſible Caſe, 
Grotins (a) hath ſufficiently made out, againſt 
the Opinion of Hottoman the Civilian (b). 

As for the Diſſolution of theſe Syſtems, tis 
manifeſt it muſt happen, either upon the Death 
of the Prince, if the Union was founded in 
his Perſon only; or upon the Extinction of 
the Royal Family, in caſe the reſpective King- 
doms were all entail 'd in the way of Inheri- 
tance. For then, each ſeparate People recover 
their Right of conſtituting a new King, or of 
introducing what Form of Government they 
think fit, without conſulting the reſt ; they 
being ſuppoſed to have no other Bond of 
Union. If a Prince holds one Kingdom by 
Right of Inheritance, and another, by free 
Election; upon his Deceaſe the Union between 
them will be broken, and the latter Kingdom 
ſhall have no Obligation to adyance his Son to 
the Crown. 

But if this Union depend upon a League 
between the Kingdoms, tis no leſs mani 
that if the Agreement happen to be violated, 
eſpecially in the principal Articles, then the 
injured State may diſengage it ſelf from the 
other. Yet here we ought carefully to diſtin- 
guiſh between the Obligation by which _ 
ticular Kingdoms are tied to their reſpective 
Kings, and the Obligation by which the ſame 
Kingdoms are united amongſt themſelves. A 
King once elected, and who hath receiv'd the 
Fealty and Allegiance of his People, may not 
afterwards be deſerted on account of any Miſ- 
behaviour, or any Action contrary to his En- 
gagement, ſo long as he doth not profeſs open 
Hoſtility towards the State. Unleſs perchance 
the Compact, between the Elected King and the 
People, had this conditional Clauſe expreſly an- 
nex d to it (1), that the Obedience of the latter 
ſhould be due on no other account, but upon 
the former's performing all, and each of the 
Articles ſettled betwixt them. On the con- 
trary, the * » by which united 
Kingdoms are held together, may be renounced 
on that ſide, to the Prejudice of which the 
Laws of the Union have been violated, tho 
the Injury be not very confiderable; in caſe 
the other Kingdoms concurr'd in the Action, or 
if it was undertaken for their Sake, or con- 
verted to their Uſe and Service. Wherefore 
vpon the Deceaſe of the Common Prince, the 
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injured State may diſclaim the Union, reſer- 
ving a Right to proſecute the Authors or 
Abettors of the Fat, and to recover what is 
lolt by their means. If, by the Marriage of 
rm at Princes, ſeveral States are con- 
joind, which obſerve a different Courſe and 
Order of Succeſſion, the Union will be diflolv's, 
if ſuch a Caſe happen, as that the ſame Perſon 
pom incapable of ſucceeding to both Crowns 

ccording to the publick Laws. Let us ſuppoſe 
two Kingdoms in ConjunQion, one of which, 
receives the Method of Lineal Deſcent by & 
nation, the other, by Cagnat ion. Here, if it 
ſo fall out, that the Common Prince deceaſe 
without Male Iſſue, the latter of the Two 
Kingdoms ſhall paſs to his Daughter, the 
former to the Heir Male in the next Degree. 
But it an Union, at firſt contracted on the Occa- 
ſion of Marriage, ſhall be afterwards confirm'd, 
and turn'd into a perpetual Eſtabliſhment, by 
means, either of a folemn League paſlling be- 
tween all and each of the Kingdoms to this pur- 
poſe, or of a Decree made by the Common Sove- 
reign, with the Approbation of the reſpective 
States; then any difference, which was before 
obſerv'd in their way of Succeſſion, ſhall be un- 
derſtood to be actually taken off. And, for the 
future, ſuch a Method ſhall be followed, as is 
expreſly ſpecified in the League, or in the De- 
cree; or ſuch as the Authors of the Union ap- 
pear to have been molt inclined to; or ſuch as 
is moſt agreeable to Reaſon, and moſt con- 
ducive to the Safety of the united States. But 
when one Kingdom happens to be join'd to 
another, in the manner of a Province, the 
Union founded on a precedent League expires, 
and a much cloſer Bond ſucceeds 1n its room, 
by means of which, they unite into the ſame 
Civil Body. 

XVIII. The other kind of Syſtems is, when 
ſeveral States are join'd to each other by a per- 
＋ League or Alliance (2); the chief Occa- 

n of which ſeems to have been, that each par- 
ticular People loved to be their own Maſters, 
and yet each was not ſtrong enough to make 
Head againſt a Common Enemy. The Pur. 
port of ſuch an Agreement uſually is, that they 
ſhall not exerciſe ſome part of the Sovereignty _ 
there ſpecified, without the General Conſent 
of each other. For the Leagues to which 
theſe Sy/tems owe their rife, ſeem diſtinguiſh'd 
from others ( ſo frequent amongſt different 
States,) chiefly by this Conſideration ; that in 
the latter, — Confederate people determine 
themſelves by their own Judgment to certain 
mutual performances, yet ſo as that, in all 
other reſpects, they deſign not in the leaſt to 
make the exerciſe of that part of Sovereignty, 
whence thoſe Performances proceed, depen- 
dent on the Conſent of their Allies, or to re- 
trench any thing from their full and unlimited 
Power of governing their own States. Thus 
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Examples of this Conditional Clauſe in B. 5. c. 5.1, 4. and c. 10. f. 14. 


Vinces of the Netherlands, the Swiſs Cantons, Cc. 
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(1) Lex Commiſſoris. V. Grot. L. 1. c. 3. f. 16. n. f. See 
(2) As for Examples, the United Pro- 
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we ſee that ordinary Treaties propoſe , for 
the moſt part, as their Aim, only ſome par- 
ticular Advantage of the States thus tranſ- 
acting; their Intereſts * at preſent 
to fall in with each other: but do not produce 
any laſting Union, as to the chief Manage- 
ment of Affairs. Whereas in thoſe Leagues 
we are now ſpeaking of, the contrary 1s obſer. 
vable ; they being carried on with this Deſign, 
that the ſeveral States ſhall for ever link their 
main Safety one within the other, and in order 
to this mutual Defence, ſhall engage themſelves 
not to exerciſe certain parts of their Sovereign 
Power, otherwiſe than by Common Agreement 
and Approbation. For the Promiſes made in 
the two Caies, here compared, run 1n very 
different Terms; in the former thus: I will 
© join You as a Confederate in this particular 
© War, and the manner of our Attacking the 
*Enemy ſhall be concerted by our Common 
© Advice: in the latter thus; none of us, who 
have entred into this Alliance, will make 
© uſe of our Right, as to the Affair of Peace and 
© War, except by the General Conſent of the 
© whole Confederacy. We obſerv'd before, 
that theſe Unions ſubmit only ſome certain 
parts of the Sovereignty to mutual Direction. 
For it ſeems hardly poſſible, that the Affairs 
of different States ſhall have ſo cloſe a Con- 
nection, as that all, and each of them mult look 
on it as their Intereſt, to have no part of the 
chief Government exercis'd, without the Gene- 
ral Concurrence, Or, if there be any Communi- 
ties thus mutually depending, it had been the 
wiſer Courſe for them, rather to have incorpo- 
rated themſelves under the ſame Government, 
thin to rely on the bare Engagement of a 
League. The moſt convenient Method there- 
fore ſeems to be, that the particular States re- 
ſerve to themſelves all thoſe Branches of the Su- 
preme Authority, the Management of which, 
can have little or no Influence (at leaſt directly) 
on the Affairs of the reſt. The ſame muſt be 
{aid of ſuch publick Buſineſs, as either occurs 
every Day, or elſe requires ſo ſpeedy Meaſures 
as to prevent a General Debate. But then as to 
all Affairs, on which the Safety of the Allies 
hath a joint Dependence, theſe ought, in reaſon, 
to be adjuſted by common Conſultation. And 
in this Number, War, whether Offenſive or De- 
fenſive, ſeems to claim the firſt place; and after 
that, Peace, as the Reſult and Iſſue of War. To 
which, we may add Taxes and Subſidies, as they 
contribute to the mutual Support; and Alli- 
ances with Foreign States, as they promote 
the common Safety. It falls under the ſame 
Head of Duties, that in caſe any Diſpute ariſe 
amonglt the Confederates themſelves, the other 
Members, who are unconcern'd, ſhall immedi- 
ately interpoſe their Mediation, and not ſuffer 
the Controverly to come to Blows. Thus the 
wile Prince Philip of Macedon, declares in the 


Hiſtorian (a), that The mutual Frongs of his 
Allies ſo particularly concern'd himſelf, as that 
be could not but uſe his beſt Endeavours for a 
Compoſition , by Words to the preſent, and by 
Letters to the abſent Parttes: whereas thoſe other 
Dangers or [njuries, which affected the whole 
Confederacy, belong d to the Care of the Common 
Aſſembly, and were thence only to receive their 
proper Redreſs. As for other Matters, which 
ſeem not ſo neceſſary to be tranſacted in Com. 
mon, as Negotiations of Traffick, Subſidies 
for the particular Occaſions of any ſingle State, 
the Conſtituting of Magiſtrates, the EnaQting 
of Laws, the Power of Life and Death over 
the reſpective Subjects, the Eccleſiaſtical Au- 
thority , and the like; there is no reaſon but 
that they may be left to the Pleaſure of each 
diſtinct Government: Tho, at the ſame time, 
particular States ought ſo to manage theſe Pri- 


vileges, as that they ſhall cauſe no Diſturbance 


in the General Union. Whence tis e vident, 
that one or more of the Allies cannot be hin- 
dred by the reſt from exerciſing, according to 
their own Judgment, ſuch parts of the Civil 
Adminiſtration , as were not in the Treaty of 
Alliance, referr'd to the Common Direction. 
Yet as to the Power of Life and Death, ſome 
Scruple may be made, on account of that Paſſage 
in the Civil Law (b) (1): At finunt apud nos 
rei ex Civitatibus faderatis, & iu eos dammatos 
animaavertimus, But ſome Perſons, Members of 
our Confederate States, are bere arraign'd in 

udement, and recerve from us both their Con- 
demmation and Punmſhment. Grotins (c) hath 
taken a great deal of Pains to ſolve this Diffi- 
culty; but whoever throughly confiders his 
Diſcourſe, will find that he hath labour'd to lit- 
tle purpoſe. For he certainly leaves the follow- 
ing Queſtion unanſwered; How that State can 
entirely preſerve its Liberty, the Subjects of 
which are liable to be arraign d under another 
Government, and to be puniſh'd upon Con- 
viction. We find that the Freedom of the A. 
chazans was look d on as conſiderably impair d, 
when, by the Treachery of Callicrates, the 
molt worthy Perſons in that Common-wealth 
were acculed of favouring Perſeus's (ide, againſt 
the Romans, and were cited to Rome, there 
to anſwer the Charge; upon Occaſion of Xe- 
non s Proteſtation, who under a juſt Aſſurance 
of his own Innocency, happen d to declare, 
that if any Man had Thoughts of impeaching 
him amongſt the reſt, he was ready to take his 
Tryal, not only in the Common Aſſembly of 
his Countrymen,but amongſt the Romans them- 
ſelves (d). On another Occalion, the Abs 
ſeem to have made a Breach on the Laws of 
Regular Government, when they demanded 
thoſe Spartans to be deliver'd up into their 
Hands who had been the chict Inſtruments in 
promoting the Siege of Las, a Laconian town 
(e). Whereas the Cauſe ought firſt to have been 
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(a) Poly b. J. 4. c. 24. 


(b]! L. 49. t. 15. J. 7. . 1. O. De Captiv. & Poſtlim, 
rurally brought in hereafter, in the Eighth Book, c. 9. ſ. 4. 


in Pauſanias. ( Achaiac,) It is likewiſe touch'd upon by Ps/ybius, (Excerp. Legat. 105. 
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( 1 ) This Law is more na- 
(d) See rhe Cate at large 

(e) Liv. 38. c. 31. 
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(c) L. 1. c. 3. ſ. at. 
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heard in a Common Council of both States, 
and, upon Conviction, the tan Govern- 
ment ſhould have been moved either to puniſh 
the Criminals, or to ſurrender them to their 
Accuſers. As for the place alledg'd from the 
Croil Law, we think this the cleareſt way of 
replying to it; that whereas the p ent 
Diſcourſe had explain'd what the Nature of 
Leagues would bear, and. what ozght to be 
done, the Words here cited declare what was 
actually done, in later Times; when the 
Romans, growing inſolent on Succeſs, uſed 
their Allies, who by free and voluntary Leagues 
had engaged their Friendſhip, with the ſame 
Treatment as thoſe whom y had conquer'd 
by their Sword. Of which Injuſtice Cicero 
himſelf complains (a). RS 
XIX. Since, in theſe Syfems, tis neceſſary 
there ſhould be a Communication of certain 
Affairs expreſs d in the League, and ſince this 
cannot be done ſo conveniently by Letters, a 
determinate Time and Place ought to be ſettled 
for the holding Aſſemblies, and one or more 
Perſons appointed, who ſhall have Power to call 
the States together, in caſe of any extraordi- 
nary Buſineſs, which will not admit of Delay. 
Tho' it ſeems a much more compendious Me- 
thod, to fix a {ſtanding Council, made up of Per- 
ſons deputed by the ſeveral Confederates, who 
ſhall diſpatch Buſineſs of daily Occurrence, or 
of leſs Importance, according to the Tenor of 
their Commiſſion ; who, in Matters of greater 
Conſequence, ſhall make report to the States, 
and ſhall publiſh and execute ſuch Decrees as 
are return'd to them on theſe Occaſions ; to 
whom the Miniſters of the Confederacy, in 
Foreign Parts, ſhall give an immediate ac- 
count of their Proceedings, and who ſhall 
treat with the Ambaſſadors of other Nations, 
and conclude Buſineſs in the general Name of 
the Confederates : but who ſhall determine no- 
thing that exceeds the Bounds of their Com- 
miſſion, unleſs all the Subjects have been firſt 
conſulted on the Point. How far the Power of 
this Council of Delegates extends, 1s to be 
gather d either from the Words of the League 
it ſelf, or from the Warrant by which they 
act. This is certain, that the Power, what- 
ever it be, is not their own, but derived to 
them from thoſe whom ey repreſent ; and 
altho' the Decrees, which they publiſh, paſs 
ſolely under their own Name, yet the whole 
Force and Authority of them flows from the 
States themſelves, by whoſe Conſent ſuch a 
Council hath been erected. So that the De- 
ties are no more than Miniſters of the Con- 
ederate States, and are altogether as unable 
to enjoin any thing, by their own proper Au- 
thority, as an Ambaſſador is to command and 
govern his Maſter. 
XX. Yet it may ſtill a_—_ doubtful, whe- 
ther or no the whole Body of the Aſſociates, 


—— 


or the Majority of them, have not a Power 
over particular States, or over thoſe whom 
they exceed in Number, with regard to ſuch 
Matters as were the firſt Occaſion of the Alli- 
ance, and which by the expreſs Terms of the 
League were appninted to be managed in a 
Common Aſſembly; fo far as that the few 
diſſenting States ſhall be bound, tho' againſt 
their Will, to do as the Major Part have de- 
termin'd, Here, in our Opinion, the Nega- 
tive {ide of the Queſtion — to be pre ſer d; 
if we ſpeak of Regular Syſtems, and where 
the particular States reſerve to themſelves the 
entire Poſſeſſion of their former Liberty. In 
as much as the Liberty of a State, which is 
nothing elſe but the Power of finally reſolving 
and determining, according to its own Judg- 
ment, all Matters in which its Safety is con- 
cern'd, cannot be underſtood, in caſe the State 
may, by virtue of the Authority held over ir 
by ſome other, be compell'd to certain Per- 
formances againſt its Will. Nor can any rea- 
ſon to the contrary be drawn from hence, that 
in the League 'twas agreed not to exerciſe ſome 
particular parts of the Sovereignty there ex- 
preſs d, unleſs by common Conſent. For tis 
one thing to ſay, I engage not to uſe my Right 
unleſs you are willing, and another to lay, 1 
give you a Power of compeling me to uſe my 
Right, tio againit my [nclination. Now the 
firit of theſe Forms 1s only implied in the 
not the latter. For the clearer Ap- 
3 of which Point, it ought well to 
obſerv d, that when the Wills of many Per- 
ſons are bound to conlpire in one, this muſt 
ariſe, either from a Compact between them to 
this Effect, or becauſe one of them hath ſub- 
mitted his Will to the Will of the other. An 
Union or Concurrence of Wills, grounded on 
bare Compact, doth not, in the leaſt, deſtroy 
the Liberty of which we have been now ſpeak- 
ing. For they agree before-hand in ſettling 
thoſe Affairs, which are refer'd to their joint 
Management; or if any new Buſineſs offers it 
ſelf to their Debates, they deſire to be in- 
fluenced not by Authority, but Argument and 
Reaſon. But when I have ſubmitted my Will 
to the Will of another, and by this means 
have given him a full Authority over me, I 
may then be obliged to things, which are ver 
inconſiſtent with my good likeing. Nor dot 
The Right of the Majority (b), (which ſome 
may urge,) oppoſe our Judgment in this Caſe. 
For, falt The greater part draws the leſs only 
in Bodies already conſtituted, not in thoſe 
which are ſtill to be eſtabliſhed. And then 
farther, the Prerogative of the Majority, in 2 
ſettled Council, to oblige the reſt, is really 
owing to Human Compact and Inſtitution, not 
to Nature; tho' Natural Reaſon adviſeth the 
Reception of this Method (as the moſt con- 
venient) in numerous Aſſemblies, and where 


(a) Offc. Add the Story of Decius Magius, who was laid in Irons by Hannibal, Livy, I. 23. c. 7, 10. and Scipis s 


Advice to the Romans, that they ſhould not hear the Informers againſt the ſame great 


(b) See B. 7. c. 2. f. 15. 


Aaaa 2 


y ; Livy, L 33. C. 47. 
Buſineſs 
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Buſineſs of various kinds, and of everyDays Oc- 
currence, is to be diſpatch'd. Now in order to 
this, tis neceſſary that each Member do in ſuch 
manner ſubmit his Will to the Will of the 
whole, or of the major Part, as that he, tho 
himſelf of a contrary Opinion, ſhall be bound 
abſolutely to follow what they determine; 
which we cannot conceive, unleſs, at the 
ſame time, we ſuppoſe the latter to hold a 
Command or Authority over the former. Be- 
ſides, in an Aſſembly of Confederates, there 
ſeems to be no Occaſion for this Right of the 
Majority; inaſmuch as they are ſeldom com- 
poſed of any conliderable Number of States, 
and are chiefly united by the Proſpect of Ge- 
neral Advantage, which tis preſumed none in 
their Wits will obſtinately oppoſe. Yet if 
any, through a malicious and unreaſonable 
Perverſeneſs, ſhall refuſe to join in the whol- 
ſome Counſels of the reſt, and, by this means, 
ſhall endeavour to betray the Common Safety, 
or Intereſt; it will be then lawful to apply the 
ſame Methods of Redreſs, as they who live in 
2 Condition of Natural Liberty are allow'd to 
uſe, againſt the Violators of Faith and Con- 
tracts. Unleſs it be judg'd the more eligible 
Courſe, utterly to purge the Society of fo in- 
tractable a Partner. To all which we may add, 
that it mult frequently occaſion * Injuſtice, 
if in a confederate Syſtem, the Plurality of 
Votes were to bind the whole Body: as when 
the Allies are diſproportion'd in their Wealth 
and Strength, and conſequently ſome contribute 
more than others to the Common Defence. For 
tho' we may be apt to imagine, that they who 
contribute, according to the Proportion of their 
Ability, do really bring equal Shares; yet it 
may happen very frequently, that one who 
hath bur ſlender Fortunes may be more willing 
to expoſe them to Danger than another who 
hath larger Poſſeſſions. Thus let us ſuppoſe, 
that in a Confederacy, ſome one State con- 
tributes more to the common Security, than 
All taken together; here it would be a mani- 
feſt (a) Breach of Equity, if this State ſhould, 
by the Agreement of the reſt, be compel'd to en- 
gage in any Action, the chief Burthen of which 
mult lie upon its own Shoulders. On the other 
hand, if the Votes were to take place accord- 
ing to the Proportion of Force, or Treaſure 
ſupplied to the common Cauſe ; then the more 
powerful State would actually obtain a Sove- 
reignty over All beſides (b). So that we may 
conclude from the whole, that where-ever Buſi- 
neſs is decided by Plurality of Voices, in ſuch 
a manner as that the diſſenting Parties are like- 
wile bound to ſtand to the Reſolution ; there 
the Regular Form of tems or Confederacies 
is deterred, and the Members either break into 
an irregular Body, or clole together in one un- 
divided State. 
XXI. The Diſſolution of theſe Syſtems hap- 


pens, when ſome of the Confederates volunta- 
rily quit the League, and govern their own 
States apart; which they are induced to 
chiefly by this Motive, that they hope to re. 
ceive more Advantage by a Separation, than 
they could expect under a ConjunCtion, and 
apprehend their Allies to be rather a Burthen 
to them than an Aſliſtance (c), Inteſtine Wars 
are another Cauſe which mult neceſſarily break 
theſe Unions, unleſs, upon the Eſtabliſhment 
of the Peace, the League he alſo revived. If a 
Confederate Power happen to be overcome in a 
Foreign War, it is ſometimes a Policy of the 
Conquerour to cut the Knot, and to make each 
Government independent of the reſt : as the 
Romans did, in the Caſe of the vanquiſh'd 
Achaians (d). We are farther to obſerve con- 
cerning thole Diſſolutions, which ariſe from 
external Force, that the Enemy by poſleſſing 
himſelf of one or two more of the united 
States, acquires no manner of Right over thoſe 
that remain, nor can demand to be admitted 
into the Confederacy, by virtue of that League 
which engaged the conquer'd States to the 
others. But a new Agreement mult neceſſarily 
paſs, before any ſuch new Member can be re. 
ceiv'd into the Alliance, in the room of thoſe 
whom he hath ſubdued. Thus we find King 
Philip, by a Decree of the Ampbictyonians, ob. 
taining a Seat in their Common Afſcmbly, in 
the room of the Phoceans (e). For altho' the 
League, by which the ſeveral States are thus 
combin'd, may ſeem to be a real laſting Engage. 
ment (1), and tho? a State doth not ceaſe to 
be the ſame, upon the Alteration of its Govern. 
ment; yet the Alliance muſt always be pre- 


ſumed to expire, when any one People are 


brought under a Foreign Yoak, or made the 
Acceſſun of another Kingdom. Becauſe, the 
League being made between Free States, con- 
lider'd in that Capacity, whenever this Con- 
dition fails, the League muſt fail with it. Nay 
tho' we ſhould go ſo far, as to ſuppoſe, that in 
the Terms of the League there was an expreſs 
Clauſe, that the Change of Government, in 
any State ſhould not exempt it from the En- 
gagement, yet the Change, here ſpoken of, 
mult be preſumed to be made 1n a lawful man- 
ner, and with the Conſent of the People. And 
conſequently neither an unlawful Uſurper, nor 
any Foreign Enemy, {hall have a place in the 
Congreſs of Allies. 

On the other hand, theſe Sy/kems do more 
cloſely unite, and are incorporated into the 
ſame Civil State, by the following means. 
Either if all the Confederates, by a voluntary 
Submiſhon, put themſelves under the Govern- 
ment of fome one Perſon or Council. Or if 
ſome one People which hath the Advantage 1n 
Strength and Power, ſhall reduce the reſt to the 
Condition of dependent Provinces: which uſu- 
ally happens, when weaker States allow any 


(a) La. Gror. Apolozer. Cap 1. ſub fin, (b) Add. Diedor. Sic, I. 15. c. 26. (c) Add. Liv. 1 38. c. 31, 32. 
d) Comp. Xenoph. I. 4, 5 Rer. Grec. where he Tpeaks of the Peace with 4ntalcidas. (e] Prod. Sic, I. 36. C. 61. 


(7) See hereafterinB.8,c.9.C\.6, 
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laſting Preference or Prerogative to thoſe that 
are ſtronger, and engage themſelves in unequal 
Alliances (a). Laſtly, if ſome particular Man 
invade the Sovereign Command; through the 
Favour of the Souldiers, the Eſteem of the 
Commonalty, or the Strength of a prevailing 
Faction. 

XXII. To conclude; The laſt Diſpute upon 
this Head commonly 1s, concerning the Ex- 
cellency of particular Forms of Government, 
and which ought to be preferr'd to another: 
whether that under ohich the publick Welfare 
may, with more Expedition, and more Certainty 
be procured, or that, where the ſovereign Au- 
thority is leſs expoſed to Corruption and Abuſe. 
Now as to the Point of Compariſon, thus much, 
in the firſt place, is evident, that no Frame of 
Civil Conſtitution can be fo exactly model'd, 
and fo well guarded by Laws, but that, either 
through the Negligence or the Wickedneſs of 
thoſe who bear Rule, the ſame Government, 
which was inſtituted for the Security of the 
Subjects, may turn to their Prejudice and 
Miſchief The Reaſon of which 1s, becauſe 
Government was firſt eſtabliſh'd as a Defence 
againſt thoſe Evils, which Men were capable of 
bringing on each other. But at the ſame time, 
they who were to be inveſted with this Go- 
vernment were likewiſe Men, and conſequently 
not free from thoſe Vices which are the Spurs 
to mutual Injury. Vitia erunt donec homes (1), 
Whilf there are Men mm the World, there mu 
be Faults : and therefore we cannot but, ſome- 
times, ſuffer from their Hands the very Evils 
from which they ought to protect us. Hence 
the old Remark is ſo often true, 


Sauicquid delirant reges, plectuntur Acbhivi (2). 
The Kings grow frantick, and the People ſmart. 


As therefore the Condition of Human Affairs 
will not bear an abſolute Perfection; ſo tis 
controverted, between many Perſons, what 
Form of Government ſeems to have the feweſt 
Impe rfections (3): and the Generality of Judges 
pronounce in Favour of Monarchy (b). It is 
not our Deſign to examine the particular Alle- 
gations of each Party. Only thus much we 
would obſerve, that Arguments of this kind 
are by no means fo very ſtrong and concluſive, 
as that the Inferences, drawn from them, muſt 
neceſſarily fall out in all places and at all times: 
and that the Actions of one or two Governors 
are no manner of Proof, that all others of the 
ſame Order, or Title muſt needs follow their 
Example. And in our Judgment, the wiſe 
Speech of Marcellus, in Tacitus (c), is what 
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every good and uſeful Subject ought to me- 
ditate upon: He ſaid, He could not but re- 
* member that happy Age, under which he 
* himſelf came into the World, and that Form 
* of Government which had been inſtituted 
* by their Forefathers ; yer 'twas his Principle, 
Ulteriora mirari, 1 bonos [mpe- 
ratores voto expetere, eſcunque tolerare : 
To admire what was pa#?, but to follow what 
was preſent ; to wiſh for good Emperonrs, but 
to bear with any. 

It may not ſeem improper, on this Occaſion, 
to ſhew briefly the Reaſon why, amongſt the 
ancient Greczans, ſuch Perſons, as under a 
Democratical, or Ariftocratical State, aſſumed 
a Monarchical Power, met with fo univerſal 
Hatred and Cenſure: and what Moti ves induc'd 
them to maintain their Authority by ſuch 
evil Arts as we find deſcribed in Ariflotle and 
other Authors; on account of which, the Name 
of Tyrant hath been branded with an indelible 
Mark of Deteſtation. Now the Grecian States 
ſeldom ſtretched their Dominion beyond the 
Compaſs of a lingle Town. And to ſuch, the 
molt agreeable Government was, either a De- 
mocracy, or an Ariſtocracy moderately exer- 
cis d; or, laſtly, what Ariftotle terms an He- 
roical Kingdom, a princely Sway, founded rather 
upon the Authority of Perſwaſion, and upon 
the general Character of extraordinary Vertue, 
than upon any proper Sovereignty, or Force 
of Command. Beſides, the Crecian Nation, 
being of a haughty Spirit, and of a ſtirring and 
reſtleſs Temper, was molt in love with ſuch 
a Conſtitution, under which every Man might 
bear a part in the Government. Wherefore in 
a State of this kind, he who had taken on him- 
ſelf a Regal Authority, a thing ſc odious to 
the People, againſt their Conſent, was obliged, 
for his own Security, to awe the Town with 
a Caſtle or Cittadel, and to place a ſtron 
Guard round his Perſon; and then this Guar 
was to Confiſt of Foreigners, becauſe it had 
not been ſafe to truſt his own Subjects, and 
becauſe he had not the means of bridling one 
Province by another, by interchanging the 
Native Forces. Farther, the Truth and Loy- 
alty of the Guard was not otherwiſe to be pur- 
chaſed than by the Largeneſs of their Pay: and 
hence, for the 8 of ſufficient Funds, the 
Subjects were to be drain'd by conſtant Impo- 
ſitions. Again, it was no leſs neceſſary, that 
the Natives ſhould be diſarm d, and render d 
as weak and {zz as poſſible; that he Heads 
of the Poppies ſhould be cat off; that all Meet- 
ings of the wealthier Subjects ſhould be ſup- 
preſs'd ; and that Informers and Court-Spies 
ſhould be maintain'd and encouraged. So that 


(a) Vid. Grot. I. 1. c. 3. . 21. n. 10. circa fin. 


(1) Tacit. Hiſt. 1. 4. c. 74. 


(2) Herat. L. r. Ep. 2. v. 14. 


(3) Mr. Montaign ſays, that Democracy is the moſt Natural and moſt Equitable Government. See S:4ney's Diſ- 


courſe upon Government, Chap. 2. S. 16. 


(b) Vid. Iſecrat. (in Nicocl.) Herodot. (Thalia) where the Perſian Nobles 


debate about eſtabliſhing a Form of Government, after the Magi had been kill d. Eur:ipid. (Supplicibus, verſ. 405, Cc. 


Bodin de Rep. 1.6. c. 4. Arniſzus, Releck. Polit. I. 2. c. 7. ſ. 2.) and many Others. On the other 
Datch Writer of the Political Balance, ſeems to have omitted nothin 


Monarchy. 


c. 10. & Leviath. c. 19. (c) Hiſt, I. 4. c. 8. 


the 
chat Malice or Envy could ſuggeſt againſt 


A great part of whoſe Arguments may be turn'd — by what Mr. Hobbes obſerves, De Cive, 


*twas 
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'twas not Injuſtice only, but down-right Ma J- 
neſs, in theſe Tyrants, to affect ſuch a Govern- 
ment as was to be preſerv'd by evil Arts, which 
could not be laſting, and under which 'twas 
impollible for them to gain the Love of their 
Subjects. And it is equally abſurd to inſtitute 
a Monarchy in a State, confin'd to a fingle 
Town; and a Democracy 1n larger Territories, 
and vaſtly extended Dominions. But fince 
Princes who ſtand poſſeſs d of wide and ſpa- 
tious Realms, have no need to make uſe of 
theſe Arts ſor their Support, inaſmuch as they 
may be able to poize and balance one Province 
with another; thoſe Perſons are guilty of no 


Great, and Potent Monarchs, than thoſe who 
make it their Endeavour to turn the Odium of 
the old Greczan Tyrants upon Monarchy in 
general. And hence likewiſe it is evident that 


Princes live much more ſecurely in ample 
Dominions; becauſe there, the diſobedient and 
rebellious cannot ſo eaſily communicate their 
Deſigns, unite their Strength, or touch and 
taint the Loyalty of others. Whereas when a 
whole State is confin'd within the ſame Walls; 
the way lies ready for a handful of Mutineers 
to ſpread the infectious Madneſs, and to cor- 


. rupt the whole Body of the Subjects, before 


the Government can either prevent, or appre- 


leſs Baſeneſs and Wickedneſs who ſuggeſt any hend the ſurprizing Danger. 
ſuch Practices of Tyranny, to the Imitation of 
CHaP. VI. 


Of the Affections or Properties belonging to Sovereignty. 


W Hen we would enquire into the Afed?:ons 
and Properties of the Supreme Power, 
the firſt Point, which falls under Examination, 
is how it comes to obtain that Name and Title. 
And the chief reaſon ſeems to be this; becauſe 
*tis impoſſible, that one Man ſhould bear a 
greater Sway over another, than that the latter 
{hall be obliged to imploy his Strength, and his 
Fortunes for the Advancement of the Publick 
Good, as the ruling Party direQts, and ſhall far- 
ther be obnox1ous to Capital Puniſhment, upon 
Default. To which may be added this Conſi- 
deration, that as ſetting aſide the Divine Sove- 
reignty, particular Men cannot enjoy a higher 
Degree of Liberty, than the Power of guiding 
and applying, by their own judgment, their 
Actions, Perſons, and Goods; ſo the Freedom 
of a Community or Body of Men conſiſts in 
their being able, by their own joint Diſcretion, 
independent of the Will of any Superior (1), to 
reſolve and decree ſuch Matters as appear con- 
ducive to the general Benefit and Safety. And 
hence, likewiſe it follows by neceſſary Conſe- 
quence, that ſuch a Power being Supreme, or, 
not acknowledging any Superior upon Eart 

the Acts which proceed from it, cannot be di 


annull'd at the Pleaſure of any other Mortal (2). 


But that a Perſon or a State ſhould be able to 
alter the Decrees and Reſolutions of their own 
Will, is fo far from abridging, that it really 
inhanceth their Liberty. 


II. For the ſame Reaſon mult the Svereigu 
be acknowledg'd Unaccountable : that is, not 


obnoxious to Human Judgment, or Human 
Puniſhment (3). For both theſe ſuppoſe a Su- 
perior ; but a Superior to the Supreme, in the 
ſame Order of Men, and the ſame Notion of 


Government, is a Contradiction. But it will 
be proper here to obſerve, that I may give an 
Account two ways, either to a Superzor, who, 
npon his Diſlike, may reverſe all my Acts, and 
farther inflict a Puniſhment upon me: or elſe 
to an Equal, whoſe bare Approbation of my 
Proceedings I am willing to obtain; only to 
keep up * fair Character with him, and to 
juſtify my Integrity and Honour. In the for- 
mer manner, Supreme Rulers are not account- 
able to any Earchl) power. But in the latter 
way, Princes, who are tender of their Repu- 


tation, commonly endeavour to lay open their 


Actions and Counſels to the View of the whole 
World: which being done only to ſecure the 
Credit of their Reign, cannot imply the leaſt 
Shadow of Subjection. In the ſame manner, 
I may expend my Money and Fortunes at my 
own Pleaſure, and as I fee Occaſion; and yet 
I am willing to keep Books of my Accoun 

to ſatisfy my Friends, that I am no ill Huſ- 


And then as for the other Point, the being 
obnoxious: to Puniſhment, this cannot affect 
Him, who owns no Court that can give him 
his Tryal, no Judge, that can pronounce or 
execute Sentence upon him. For the Courts of 
Juſtice, in a Common-wealth, reach no far- 
ther than the Subjects, and are beholden to 
the Sovereign for all their Authority and 
Power. But if, as it frequently happens, Prin- 
ces condeſcend to anſwer an Aon in their 
own Courts, in Matters of Debt and the like 
Caſes; this is not done, a: if they acknow- 
ledged any Superior Force, that could oblige 
and compel them, but only expreſſeth their 
Deſire of ſeeing the Plaintiff's Pretenſions 


(1) If this be true, then Princes, whoſe Power is limited, are not Sovereigns ; ſince They can't do any thing 
Lffectually without always conſulting an Aſſembly of the People, or of thoſe who repreſent them: But our Au- 


thor, in the Tenth Section of this 


pter, aſſerts the contrary. 


(2) Vid. Groe, I. 1. c. 3. f. 7. n. 1. 


(3) See Sir George Mackenzie's Jus Regium, and Areh-Bp. Uſher of the Obedience of Subjects to their Princes, 


and the Homily of the Church of England againſt 
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clearly made out; which if they once appear 
juſt, they are ready to ſatisfy and diſcharge, in 
a voluntary manner. Yet we ſpeak here of 
Human Puniſhment only, inflifted by a Supe- 
rior Earthly Judge. For the Divine Juſtice 
finds many ways of ſhewing it felt on thoſe 
high and potent Sinners, who violate the Laws 
of Nature, in Contempt of all Earthly Tri- 
bunals. Heges in pſos imperium eſt ſovis (a). 
Princes are but the Subjects of Heaven. As to 
what Hiltory (b) tells us of the Egyptians, 
that when their Kings had been ill Governours, 
they denied them the uſual Honours of Burial : 
this piece of Diſreſpect can ſcarce fall under 
the proper Notion of Puniſhment. 

III. Farther, when a Civil Power is con- 
ſtituted Supreme, it mult, on this very Score, 
be ſuppoſed, exempt from Human Laws, or, to 
ſpeak more properly, above them. As for the 
Laws of GO D and Nature, to bring them into 
the Queſtion, would be no lefs abſurd than 
impious (c). Now Human Laws are nothing 
elſe, but the Decrees of the Supreme Power, 
concerning Matters to be obſerv'd by the Sub- 
jects, for the publick Good of the State (1). That 
no ſuch Edicts can directly oblige the Sovereign 
15 manifeſt; becauſe his very Name and Title 
ſuppoſeth that no Bond or Engagement can be 
laid on him, by any other Mortal Hand: And 
for a Perſon to ob/jge himſelf under the Notion 
of a Lawgiver, or of a Superior, is an impoſſi- 
bility (d) (2). Let, in an indirect manner and 
by way of Reflection, the Force of his own 
Ordinance frequently reacheth the Legiſlator, 
on account of natural Equity, and publick 
Decorum ; to excite and encourage Obedience 
in the Subject, by acting that himſelf which 
he preſcribes to others, as expedient for the 
eommon [Intereſt ; and leaſt, by forbidding ſuch 
Practices, as he is himſelf obſerv'd paſſionately 
to purſue, he ſhould ſeem to envy others the 
Sweetneſs of Vice, and engrols it all for his 
own poſſeſſion and Prerogative. The Life 
of Prince (ſays Pliny (e)) 15 a tual Cen- 
ſorſhip: by this, we are turn d and directed in all 
our Proceedings ; and, to ſecure our Obeatence, 
we have ever more need of his Pattern than of bit 
Preſcriptions. For, Fear is a moſt unfaithful 
Guide to Vertue. Men are much better influ- 
enced into Goodneſs by the Power of Examples : 
which, at firſt ſight, diſcover this Advantage in 


559 
themſelue t, above all other Methods of Instruction 
that they ſhew the Poſſwility of ah en. wha! 
they adviſe us to purſue. There is a Remark, 
not unworthy the Majeſly of Kings, which 
Athenzus (f)] hath made from the Reports of 
more ancient Hiſtories, that of the two great 
Monarchs in India and in Perſia, the former 
was abſolutely forbid to exceed the moderate 
Bounds of Drinking ; and the latter allow'd his 
Liberty in this Reſpect, but one Day in a Year, 
at a ſolemn Sacrifice and Feſtival. Claudian's 
Admonition to the Young Emperour was wiſe 


and proper; | 


[n commune jubes ſi quid cenſeſque tenendum, 
Primus juſſa ſub: : tunc — qui 
Fit Populus, nec ferre negat, cum viderit ipſum 
Authorem parere /ibi : Componitur orbis 

Regis ad exemplum ; nec ſic infleere ſenſus 
FTumanos editta valent, ac vita regentis (g). 


Would You Your Publick Laws ſhould ſacred ſtand ? 
Lead firſt the way, and a& what You command. 
The Crowd grow mild and tractabie to ſee 

The Author govern'd by his own Decree. 

The World turns round, as its Great Maſter draws, 
And Princes Lives bind ſtronger than their Laws (h). 


IV. For the better aſſerting and vindicating 
the juſt Pre-eminence of the Supreme Power, 
eſpecially in Monarchical Governments, it will 
be proper to take under our Cenſure that vul- 
gar Diſtinction of Sovereignty into Real and 
Perſonal ; which ſeems, in our Judgment, to 
be not only very abſurd, but of very pernicious 
Conſequence, if applied to this Senſe, that 
there {hall be ſuppoſed, at the ſame time, in 
the ſame Monarchy, a Real and a Perſonal SH. 
vereiguty; the latter to be lodg'd in the King, 
the former 1n the People, as oppoſed to the 
King; and that in this, as in moſt other Caſes, 
the Real Authority and Right ſhall have the 
Aſcendant of the Perſonal. Nothing can be 
more evident, than that ſuch a Notion con- 
tradicts it ſelf, turning every Kingdom into 
a Monſter with two Heads, and expoſing it to 
utter Convulſion and Ruine. The Neceſſity 
of this Diſtinction doth by no means appear 
from the Reaſon commonly alledg'd, that the 
King, or the Royal Family 1 extinct, the 
people ſo far return to their firſt Right and 
Freedom, as that they may, at their Pleaſure, 


(a) Hor. Ode 1. v. 5, 6. L. 3. 


( b ) Vid. Diodor. Sic. JI. 1. c. 72. 
5. 780. C. Who then ſbali govern the Prince? That Law which Pindar calls the Supreme Direttreſt of Gods a 
written in Books, or exgraven in Tables, but imprint ed in a lively Senſe upon the Reaſon, ever reſiding and keeping a conſtant 


Indo&. 


( c ) Plutarch. Ad Princip, 
Men : not 


Watch, nor ſuffering the Mind to be one Moment without @ Guide and Ruler. Senec. Thyeſt. v. 610. 


Omne ſub regno graviore regnum eſt. 


( 1 ) Sce Mr. Barbeyrac's Second Note upon this Section. | g 
(2) V. Grot. L. 2. c. 4. f. 12. n. 1. See Mr. Barbeyrac's Fourth Note upon this Section. 
( g ) De VV. Conſul. Honorii, v. 296, Cc. 
Inferior ? The moſt lively means to engage his Obedience, will be to apply Tour ſelf, and theſe 


c. 45. 1. 56. (f) IL. 10. ex Oteſ. 


You la) an Injundion on an 


Monarchs muſt anſwer to a higher Throne. 


(d) Nia. Hobbes De Cive, c. 6. . 14. 
(e) In Panegyy. 


Ch) Liv. I. 26 c. 36. Would 


about Wa, to the ſame Practice. Plin. 1. V. Epiſt. 22. towards the End At in 4 Body, ſo in 4 Government, the moft 
4anzorons Diſcaſe is that which flows from the Head. Vid. Juſtin. J. III. c. 2. s. 8. The Old Perſian Proverbs to this 


Purpoſe, carry much good Senſe in a very odd Dreſs: 
will root up the Tree, 
the Camp with Hens. Roſar. Perſic. c. 1. 


a King pluck but an Apple in a Subject Garden, his Servants 
If a King allow his Soldiers the ſtealing of half a Dozen Eggs; their next Exploit will be to vittua: 


either 
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either chooſe a new King, or ſet up another form 
of Government. It may as well be affirm'd, 
that we ought to ſuppoſe a Real Power in a 
Servant, conttadiſtinct to the Perſonal Power 
of his Malter, meerly becauſe, it the Maſter 
dies without Heirs, the Servant 1s at his own 
Diſpoſal. Nor can any better Argument be 
drawn from the Poſition of Crotius (a) and 
others, that there is a twofold Subject in which 
the Supreme Power reſides, one Common, the 
other Proper ; the former, the whole State or 
Kingdom, the latter, a ſingle Perſon, or a Coun- 
cil, whether conſiſting of many, or of few. 
For the Senſe of that Obſervation can be only 
this, if we ask in a general and confuſed man- 
ner, Where the Supreme Power 1s lodg'd ? The 
Anſwer will be, In the whole Common- wealth: 
but if we propoſe the ſame Queſtion diſtinctly, 
and enquire W hat Perſon bears the Sovereignty 
in the State? It will be anſwer d, The King, or, 
the Senate, or the People. But who will hence 
infer, two diſtinct Sovereign Powers, one Real 
in the People, another Perſonal in the Prince? 
This would be no leſs ridiculous, than to con- 
ceive two diſtin Sg in a Man; one reſiding 
in a Common Subject, the Perſon; the other in 
a Proper Subject, the Eye. 

V. Many have taken the Liberty to aſſert, 
that the Power of the Prince neither can, nor 
ought to be Superior to that of all the People. 
Ariſtotlè ſeems very much to countenance thiz 
Opinion, in the ſixteenth Chapter of his third 
Book of Politicks (1). And in the fifteenth 
Chapter of the ſame Book, he diſcourſeth to 
this purpoſe (2), . ought indeed to be in- 
veſted with 27 Power ; but in ſuch a 
Degree, as that be greater indeed than 
/ingle Perſons, and than many in Conj unct᷑ in; yet 
ſtill inferior to the whole Body of the People. Ero- 
71us (b) hath undertaken the Controverſy with 
theſe Men; and the firſt Argument he urgeth 
againſt them 1s, that as each particular Man 
may give up himſelf in perſonal Servitude to 
Another; ſo a whole People or Nation may 
transfer on a ſingle Governour all their Right 
and Power over themſelves, without Limita- 
tion or Reſtriction (c). Tho' indeed, in other 
reſpects, it ſeems by no means fair to compare 
the Condition of Subjects, under an abſolute 
Monarch, with that of Slaves. For as Clau- 
dian (3) well obſerves. 


Fallitur egregio quiſquts ſub Principe credit ; 
Servitium : nunquam libertas gratior extat, 
Ruam ſub Rege pio. 


They groſly err, that think a ſlaviſh Chain 

Binds them beneath a vertuous Monarch's Reign. 
When Juſtice, Piety and Goodneſs ſway 

The Regal Power, tis Freedom to obey (d]. 


Crotius proceeds to reckon up ſeveral Cauſes 
and Occaſions, which may induce a People to 
renounce all their Right in this manner, and 
yield it up into the Hands of an abſolute Lord, 
Many of theſe we find put together by Tally (e). 
Men, ſays he, ſubjef? themſelves to the Power 
and Command of Another, for ſeveral Reaſons, 
They are led by Kindneſs and Good Will, by ex. 
traordinary Benefits, by ſuperior Worth and Ex. 
cellency, by the Hopes of Advantage, and by the 
Fears of Compulſion ; large Promiſes of Bounty 
and Favour ; and laſtly, as we have ſeen it often 
happen in our Common wealth, by downright 
Wages and Hire. But thoſe Caſes which Gro. 
tius chooſeth to inſiſt upon, are; if a People 
ſhould chance to lie under manifeſt Danger of 
Ruine from an Enemy, and have no other 
means of being deliver'd, than to put them- 
ſelves, without any reſerve, under the Com- 
mand of their Protector (f): Or, if being 
in Diſtreſs with violent Want, they cannot 
otherwiſe procure Suſtenance and Support (g): 
It a Father of a Family, having large Terri- 
tories, ſhould refuſe to admit any Perſon into 
his Lands, but upon Covenants of abſolute 
Subjection: Or, if a Maſter, who poſſeſſeth a 
vaſt Number of Slaves, ſhould give them their 


Freedom on the ſame Condition. Beſides, it's 


poſſible, that ſuch a Form of Government 
may ſuit with the Genius of ſome particular 
People. Nor ought the Deſire of living under 
an abſolute Monarchy, be always judg'd a 
Token of a low and abject Spirit, tho? it hath 
uſually lain under this Cenſure, in the Opi- 
nions of Perſons born in Democracies; who, 
on that Score, will never pardon the Cappadb- 
cians for refuſing Liberty, when offer'd them 
by their Roman Conquerours (h). But on the 
contrary to any People, amongſt whom there 
are a Number of proud, infolent, aſpiring Men, 
impatient of Equality, a popular Liberty mult 
be the moſt pernicious thing in the World; and 


GIT. . e 3. 1 7. 


( 1 ) In the Beginning. 
upon this Section. 


(b] Ibid. ſ. 8. 


2) Towards the End. See Mr. Barbeyrac's Firſt Note 


(e) Yid. Exod. XXI. 6. Levitic. XXV. 39. Aad. Selden. De J. N. & G. 


Sec, Heb. J. 6. c. 7. V. L. 40. t. 12. 1. 37. D. De liberali cauſa, & C. L. 7. f. 16. J. 10. B. d. t. 1. 7. & 1.33. & D. Quib. 
ad Libert. proclam. non licet. L. 40. f. 13. J. 4. & L. 28.7. 3.1.6. ſ. 5. D. De injuſt. Teſtam. Cc. Novell Leonir, 
LIX. Caeſar reports of the Ancient Gault, that amongſt them, moſt of the inferior Populacy, when oppreſs d, either 
5 Debts, or Laxes, or the Injuries of too powerful Neighbours, fix'd themſelves, as Vaſſals, on ſome of the 

obility, who enjoy'd all thoſe Rights over them, which Maſters ordinarily bear over their Slaves. De B. G. 


I. VI. c. 13. n. 2. 


( 3 ) De laudibus Stilicon. L. 3. v. 113, Cc. 


(d) There is an excellent Say ing to the ſame purpoſe in Philoſtrat. De Vit. Apollon. 1. 5. c 12. p. 245. B. Ed. 
Morel. As ſome one Man in a Common-wealth, highly ſurpaſſing others in Wiſdom and Vertue, ſeems by his goud Manage- 
ment to turn the Popular Government into the Command of a ſingle Perſon ; ſo a ſingle Perſon reigning Sovereign in 4 State, 
he diredt all, his Counſel: to the Public Good, ſeems to expreſs, in his Authority, the Freedom of A Popular Government. 


nad. Hobbes De Cive, c. 10. [ 8. (e) Offic. II. c. 6. 


(f) Vid. Liv. J. 7. c. 31. (g) /i4. Geneſ. XLVIL 19. 


Ch) Vid. Strabo, I. 12 273. & Juſtin. J. 38.c. 2. Tis a Saying of Euripides, in (Helen. v 283.) and 'ris no 


more than what was the current Notion of the Grecian: ; 
Ts Bapfapoy Sig νν ThIv iss. 


* 


In Barbarous Kingdoms All are Slaves but One. 


yet 
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yet the ſame Men will very contentedly ſubmit 
to a Monarchical Government. For they had 
rather ſerve One, and lord it over all others in 
the State, than, live on the common Level ; 
and, as Auſonius ſays (1), For the Sake of Com- 
manding, they are willing to Obey. The Eaſtern 
Nations have been of old, and are ſtill fo ac- 
cuſtom'd to Monarchy, that we are told the 
Chineſe could not form any Notion of the Hate. 
of Holland, having heard of no Government, 
but that by Kings (a). And a Venetian Tra- 
veller (b) reports, that the King of Pega, when 
he was inform'd, that the Sovereign Power, at 
Venice, was lodg'd in the Senate, burſt out 
into a Fit of Laughter, taking it for a meer 
Teſt in Politicks. On the other ſide, ſuch Men 
are fit only to live in a porous State, as have 
moderate Spirits and eaſy Paſſions, and know 
how to reſt ſatisfied with the ſame humble 
Condition as their Neighbours. Laſtly, it 
often falls out, that free States are, by inteſtine 
' Diviſions, brought into ſuch Circumſtances, 
as that they cannot be ſafe otherwiſe than 
under the abſolute Command of a fingle Per- 
ſon; and, as Lacan obſerves, 


Cum Domino Pax ifta venit (c). 
They gain a Maſter when they gain a Peace. 


VI. It may, perhaps, ſeem more to the pur- 
poſe, to examine the Reaſons of thoſe Men, 
who are ſo fond of exalting, above Kings, that 
Real Sovereignty of the People, which they 
have fram'd 1n their own Fancy. They tell us, 
then, that all Kings are Conſtituted by the 
People, and that 'tis Natural the Parties, who 
Confer the Dignity, ſhould be Superior to the 
Parties who Receive it (2). Now, as to this 
Point, it muſt be obſerv'd, that altho', in the 
Conſtituting of all Kings, the People interpoſe 
their Conſent, yet there is a great Difference 
in the manner how ſuch Conſent is obtain'd 
and applied. Some Nations take a King, upon 
their own free and voluntary Motion : others 
under the Diſtreſs of Wax, or ſome other great 
Neceſſity, receive the ſame kind of Govern- 
ment ; which they would have been very far 
from deſiring, had they not been driven to it 
by theſe Misfortunes. It is agreeable to the 
common Uſage of Speech, to ſay, that thoſe 
Princes only are Conſtituted by the People, 
whom the People appoint by their own free 
Act. On the other hand, thoſe who extort 
the People's Conſent, by Arms, or the like 
means, are not ſaid to have been made by the 
People's Appointment, but to have ſubjected 
the People to their Command. But, farther, 
then only the Parties who conſtitute Another 
are properly Superior to Him, when it is al- 


1— 


> 1 in their Power to determine how long he 
ſhall poſſeſs the Dignity with which they have 
once inveſted Him. Whereas, in many Caſes, it 
is at firſt a Matter of free Pleaſure and Choice to 
appoint the Perſon, and yet the Appointment, 
being once made, becomes neceſſary and irre- 
verſible. Others anſwer the ſame Argument, 
with this Diſtinction; a Man may Conſtitute 
Another, either over a third Perſon, or over 
himſelf. In the former Caſe, the Conſtituting 
Party is Superior to him whom he thus Con- 
ſtitutes. For tis ſuppoſed, before - hand, that 
the third man, both was, and ſtill is, under 
the Power of Him, who thus ſets a new Nuler 
over Him. Whenee it follows, that this new 
Ruler muſt depend on the Will and Pleaſure of 
the old. For ſince n one can ſerve two Maſters, 
unleſs in Subordination; I cannot appoint an- 
other Lord over my proper Subject, without 
making him accountable to my ſelf: and con- 
ſequently, he is no more than a ſubordinate 
Governour. Thus a free State, when it gives 
a General, the full Command of its Souldiers, 
was, and (till is Superior to him, and them. 
But he, who Conſtitutes Another with Autho- 
rity over himſelf, can no more be ſuppoſed to 
continue Superior to him, than he can, at the 
ſame time, and in reſpect of the ſame Perſon, 
Command and Obey. 

But tis farther urged on the other ſide (3), 
that ſince all Government is inſtituted for the 
ſake of thoſe who Obey, not of thoſe who Rule; 
or, ſince the King is made for the People, not 
the People for the King; on that ſcore, the 
People mult be Superior te the Prince: In as 
much as, that for which another thing is or- 
daind, Rom more Noble and Excellent, than 
what 1s thus framed on 1ts account. Here the 
Aſſertion, if held in General, is falſe; for all 
Government or Command, is not inſtituted for 
the ſake of thoſe who Obey ; as is clear in the 
Authority of Maſters over their Servants: al- 
tho' the Maſter cannot, indeed, well enjoy the 
Fruits of his Sovereignty, unleſs he take ſome 
Care of thoſe, who are thus placed in Sub- 
jection under him. Beſides, the Queſtion is 
not, whether the Perſon of the Prince be of 
more value than the whole People; as is in 
caſe, either He or They were neceſſarily to 
periſh: but, whether, ſince Civil Government 
1s ſet up for the Benefit of the Community, 
the means of procuring this End, ſhould be de- 
termin'd by the Judgment of thoſe who have 
ſubmitted their Wills to the Will of the 
Prince, or by Him, to whoſe Prudence and 
Conſcience the Adminiſtration of Affairs hath 
been given in Charge. 

Some, becauſe we read of the People's be- 
ing puniſh'd for their Prince's Sins, thence in- 
fer, that the People had a Power to reſtrain 


——_— 


(1) — Et domina | 
Ut poſſint, ſervire wolunt, Idyll. 15. v. 37, 38. 
( a) Neuhof. in Legat. (b) Caſpar Balbi, in [tinerar. (e) Lib, 1. Pharſal. v. 670 (2) V. Gree, L. 1. 
d. 3. ſ. 8. n. 13. (3) V. Grot. ubi ſuprs, [. 14. Bbbb 8 
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them from ſinning, which cannot be ſuppoſed, 
without a Right Superior to the Regal Autho- 
rity (t). For Lam not chargeable with the Guilt 
of another Man's Action, when I contributed 
nothing to it. But tis impoſſible to concei ve 
how the People can partake in the Sin of their 
Prince, at which they are heartily diſpleas d, 
unleſs by neglecting to uſe ſome puns Method 
of Correction. In anſwer to what is thus ur- 
ged, we take it for a certain Truth, that the 
Sins of the Princes do not, directly, and on 
their own account, derive any Guilt on the 
Subject, unleſs the Subjects themſelves have 
contributed ſome poſitive Aſſiſtance to them(a). 
But they cannot contract a Guilt from the 
Omiſſion of any Reſtraint or Puniſhment : be- 
cauſe being inferior to the Prince, they had 
neither Power nor Obligation to apply ſuch 
means of reclaiming Him. For as our Ability, 
{o our Duty of hindring another Man's Sins 

ariſeth from our Power over him, or,from ſuch 

an Authority as implies our Right of directing, 

and controlling his Proceedings. Therefore, 

what the Prince AQs, before he receives that 
Dignity, certainly cannot affect the reſt of the 
People; fince Zqnals have no Command one 
over the other. No more can the Subjects be 
charged with what He commits after his ac- 
ceſſion to the Crown: ſince tis ridiculous to 
ſay, that thoſe, who during his private Station, 
had noCommand over him to reſtrain him from 
oftending, whilſt he was in all Points their 
Equal, ſhould then at laſt obtain ſuch a Com- 
mand, when they gave up themſelves to his 
Direction and Sway. Nor doth that Act or 
Covenant, by which Subjects inveſt a Prince 
with Abſolute Power, by any means make them 
partakers of His Sins. For by ſuch a Covenant 
the People do not indulge an Impunity to the 
King, but only leave him in Poſſeſſion of that 
which he before en joy d by virtue of his Natu- 
ral Liberty: ſince he could not exerciſe the 
Supreme Authority, were he not exempt from 
Human Puniſhment (b). 

What ſome urge, that, as he who hath 
given himſelf up for a Slave, ſtill keeps a Right 
of recovering himſelf from that State; fo a 
People, who have ſubmitted to the Yoak of 
Monarchy, retain an equal Right of reaſſumin 
their Freedom : This no Man in his Wits wil 
allow for Truth, unleſs it be added, as a ne- 
ceſſary Condition, that ſuch a return to Liberty 
be made, with the Conſent of the Maſter or 
the Prince, by their voluntary receding , 
from that juſt Right and Authority which they 
had before obtain'd, over the Servant, or over 
the Subject (c). Beſides, tis a groundleſs 


—  . 
— 


Aſſertion, to 1 a People, to whoſe Tem- 
per and Diſpoſition, an abſolute Monarchy 
was once agreeable, when they have, in Courſe 
of Time, worn off their ſervile Genius, may 
re-eſtabliſh themſelves in a Free Common. 


wealth. For if ſuch a Caſe ſhould happen, 


1t will be incumbent on the Prince, fo far as 
Prudence permits, to humour this Change of 
Inclination in the Subject, by ſoftening the 
Rigour, and varying the Meaſures of his Reign. 
No leſs ridicuJous is it to infer, that becauſe a 
Maſter or Proprietor, who abuſeth his own 
Poſſeſſions, may be puniſh'd, or deprived of his 
Goods, therefore a Prince too, who makes ill 
uſe of his Power, may be corrected and reduced 
to Reaſon. For that which makes ſuch a Pro- 
ceeding Lawful in the former Caſe, is the 
Prince s ſuperior Right over the Goods of the. 
Subjects, which tis the Intereſt of the whole 
Community to preſerve from being thrown 
away to no purpoſe. But who will pretend, 
that the People have a kind of Prerogative, or 
a more eminent Right over the Rights of their 
King; or, that they are Maſters to their own 
Maſter ? | | 


As for the Sayings of ſome Princes, pro- 
duced in favour of the oppoſite Opinion, it 
cannot be denied but that many ſuch fine 
Speeches have been uſed, out of a principle of 
Oſtentation. But they wall all fall under this 
| 1 Anſwer, that a Prince ought indeed to 

ire& every thing to the Good and Safety of 
his People : but the People are not thereupon 
inveſted with a Power of puniſhing Him, as 
often as they ſhall judge that He applies wrong 
Means, towards the obtaining of that End. 
Alike ſenſleſs and trifling it is to argue, that, 
in as much as the People have not a Right of 
deſtroying themſelves, or of practiſing any 
grievous La__ on their own Body, therefore 
they can transfer no ſuch Right on the King. 
For who ever maintain'd, that Princes had a 
Right of deſtroying their People? We ſhall 
hereafter make it appear, that Abſolute Go- 
vernment is by no means ſo formidable a thing, 
as theſe Men are willing to fancy : And how 
far a People may proceed, in caſe the Prince 
manifeſtly ſeeks their Ruine, will be likewiſe 
con{ider'd in its proper place (2). When we are 


told of the ancient Conſauls, and other Ma- 


giſtrates, ſaid to be placed over the People, and 
yet frequently re form'd by the People's Cen- 
ſure and Puniſhment; theſe Allegations are 
vain and idle, the Inſtances not coming up to 
the Queſtion (3). ; 
Laſtly, as to what is objected from Scripture 
Hiſtory, that the Jews threw off the Yoak of 


( 1 ) Y. Grot. ubi ſupra, ſ. 16. 


—_— 


( a) Euripid. Suppl. v. 879, 880. 
be State which ſuffers in its Fame 


For a Bad Prince, it ſelf is Innocent. 


(o) The Argument urged from the 2 Sam. XXIV. is ſufficiently anſwer'd by Gretins, in the place above quoted. 
Sec a remarkable Paſſage in Martinius s Hiſtory of China, (1. 3, c. 1.) applicable to the ſame Chapter, v. 17. 


( c ) Vid. Xenophon Cyrop. J. 3. printip. 
Sovereigns, but the meer Miniſters of the People. 


(2) Chap. 8. 


(3) For thoſe Conſuls and Magiſtrates were not 
= the 
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the Nations, when they ſeem'd to have 
wg bow Chaſtiſed 2 Rebellion 
againſt & OD; we thus reply, that either the 
ſtill continued in a ſtate of War with thoſe 
Nations, never engaging their Faith, or ſub- 
mitting as true Subjects; and ſo they had a 
Right of treating their Oppreſſors as Enemies: 
or elſe, they ated in theſe extraordinary pro- 
ceedings by expreſs Command from Heaven ; 
which 1f it ſeem to intrench on the common 
Meaſures of Rz#4t, is no Precedent for the Imi- 
tation of Others (a). 

VII. To proceed, nothing 1s more apparent, 
than that in ſome States the ruling Power, 
(eſpecially, if Monarchical,) is free in its Pro- 
ceedings ; in others, it is reſtrain d to a par- 
ticular manner of acting: which Difference 
gave Occaſion to the Diſtinction of 3 
into Abſolute and Limited. And here we thin 
our ſelves obliged, in the firſt place, to ex- 
plain, with what Accuracy we can, the proper 
Signification of this Term Abſolute ; which 
bears a hateful Sound in the Ears of Perſon 
born under Free Governments. Indeed the 
Word, if Falſly applied and underſtood, may 
encourage ill Princes to grieve and oppreſs the 
State, and to commit the worlt of Diſorders. 
Eſpecially fince there will be ſeldom wanting 
a Tribe of Flatterers, to ſecond the Motion, 
and, under this Fair Pretence, to feed and in- 
flame the Ambition, and other Vices of their 
Maſter. * Ton are Abſolute , will they ſay, 
© therefore your Pleaſure is your Law: there- 
© fore, — your Subjects and your Neigh- 
© bours with Unneceſſary Wars, to procure 
© your ſelf the Name of a great Commander: 
© therefore, take the Liberty of treating with 
© Inſolence and Abuſe, whomſoever you think 
fit: therefore, drain your People with Ra- 
© pines and Exactions, to ſupply your Luxury, 
© gr your Pride. A high Strain of this Para- 
fitical Rhetorick was that which Anaxarchas 
uſed to Alexander, when under Diſcontent for his 
Murther of Clytus ; he told him, That Juſtice 
© was therefore feign'd, by the Poets, to fit on 
© the ſame Throne as the Gods, or to ſtand be- 
© hind Jupiter's Chair, that Men might appre- 
hend and acknowledge, whatever a King acts, 
© to be Good and Right (b). 

Nay, there are Authors, who upon profeſs'd 
Principles maintain the Abſolute Right of 
Kings, by ſuch Arguments and Reaſons, as if 
they meaſured it only by a general 41 
and a Licence to oppreſs and ſpoil the People. 
The true State of the Point, then, is this: As 
we cannot conceive, in ſingle Perſons, a higher 
and more ablolute Liberty, than that they ſhall 
determine and diſpoſe of their Goods, and 
Actions, not by the Will of another, but b 
their own Judgment and Pleaſure, yer ſtill 


with a full Obedience to the Law of Nature ; 
and as this Liberty Naturally belongs to all 


Perſons, who are not ſubje& to the Command 


of Others: fo, where many Men cleave toge- 
ther in an eſtabliſh'd Sate, there too, as in a 
Common Subjet?, muſt neceſſarily reſide the 
ſame Liberty, or the Power of chooſing by their 
own Judgment, all Means and Methods tend- 
ing to the Preſervation of the whole Society. 
And this Liberty is attended with an Abſolute 
Command, or a Right of preſcribing thoſe Means 
to the particular Members, and of compelling 
them to a due Obedience and Conformity. 
Therefore in every Sate, properly ſo call'd, 
there mult always be ſuch an Abſolute Autho- 
rity, at lealt in Habit and Power, if not always 
in Exerciſe and AF. For tis a Contradiction 
to ſay, that ſuch a Community is obnoxious 
or ſubject to none, but purely free and inde- 
pendent, and yet that it hath not a Right of 
adminiſtring its proper Affairs by its own In- 
clination and Judgment. And that this . 


5 ſolute Sovereignty implies nothing that can be 


term'd unjuſt or intolerable, we may eaſily ap- 
prehend from the End of Civil Eſtabliſhments 
and Communities. For theſe publick Bodies 
were never inſtituted with a Deſign, that Men 
ſhould throw off the Reſtraints and Commands 
of Nature, and run into all the Extravagancies 
of evil Luſts; but that, by the united Strength 
of a Multitude, a better Proviſion might be 
made, for the Intereſt and Security of each 
Member; and, conſequently, that we might be 
put into an eaſier, and ſafer Courſe of obſerying 
the Edicts of Natural Law. 
VIII. But when we conſider the Supreme 
Power, as it inheres in one Man or in a Council, 
whether of all, or of few, as in its proper and 
culiar Subject; it is not every where thus 
ree and abſolute, but in ſome places we find 
it under the Reſtraint of certain Rules and 
Laws. Indeed, as for Democracies, the Di- 
ſtinction between Abſolate and Limited Sove- 
reignty is not in them fo eafily diſcoverable. 
For although, in every ſuch free State, there 
muſt be ſome ſettled Rules, founded either upon 
Cuſtom, or upon written Law, determining at 
what Time, and by. what Perſons, the People 
ſhall be call'd together, publick Affairs pro- 
poſed, and the Reſolutions executed; (for we 
can form no Notion of a Civil Community, 
without theſe conſtant Methods of proceed- 
ing :) yet ſince the Council, in which the So- 
vereignty reſides, conſiſts of all the People, 
and conſequently every Man is there who 
obtains any Right by ſuch Rules or Orders ; 
therefore nothing hinders, but that the People 
thus aſſembled, may, at any time, alter or 
repeal them (c). Anachar/ts, in Plutarch (d), 
laugh'd at Solon for hoping that he ſhould be 


( a) Aud. Sanderſon. De Obligat. Conſcient. Præleck. IX. S. 


16, &c. & Pralect. X. S. 13, 16, 22, 23. 


(b) Plutarch. ad Princip. Indo#. p. 780. And ſo in Sophocles, Anti gon. p. 234. Ed. H. Steph. 


Kings have large Privileges; and, in chief, 
The Power to act or ſpeak whate're they pleaſe. 


(e) Add. Mavroceni Hiſt, Yenet, I. 13. p. 517, 8 5 1 * Selen, p. 81, A. D. 
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able to curb the Injuſtice, and the other Vices 
of his Country-men, by Written Ordinances, 


things of no more Strength than Cobwebs : Solon . 


wilely anſwered, that Men commonly ſtand to 
Bargains and Agreements, when it is the In- 
teteſt of neither Farty to break them: and that 
he would lo frame and temper his Preſcriptions, 
as to make it evident to all Perſons in the State, 
that it would be much more for their Benefit 
and Advantage to obey the Laws than to 
tranſgreſs them. But the Event of Things con- 
firm'd the Judgment of Auacharſis rather than 
the Hopes of Solon. The moit likely Means, 
that can be ghought of, for the enſuring and 
perpetuating theſe Decrees, is for the People 
to bind themſelves, by a ſolemn Act of Reli- 
gion, that they will ever obſerve them: as was 
practiſed in Rome, with regard to the Law 
prohibiting Regal Government. Yet whether 
tuch an Oath is any longer Obligatory, when 
none of the Perlons ſurvive who firſt engaged 
in it, hath been the Subject of a former En- 
quiry (a). Cæſar found an eaſy piece of So- 
phiſtry to elude ſuch a publick Conſtitution. 
The Zoman People had laid up a certain Sum 
in the Treaſury, with a folemn Execration of 
any one that ſhould dare to touch it, unleſs in 
cale of an Invaſion from the Gauls : Ce/ar laid 
Hands on the Money, and ſolv'd all Scruples 
with this Zravaao, that by ſubduing the Ga/ick 
Nation, he had, at once, freed the Common- 
wealth from their Oath, and from their Enemy 
(b). Herodotus c) informs us, that the FAthe- 
nian Lawgiver but now mention d, made his 
Feople ſwear, that they would not reverſe one 
of his Ordinances within the Space of Ten 
Years. Others have endeavoured to preſerve 
ſuch publick Rules, by decrecing a Penalty 
againlt any Perſon, who ſhould move to have 
nem repeal'd ; tho' the Penalty, in this Cale, 
may as well be abrogated as the Laws. Thus 
the 7 ba/tans made it Death for any Man to 
propole a League with the Athenians (d). And 
the Albemans themlelves denounced a Fine 
againſt him who ſhould prefer a Bill for the 
Recovery oi the Iſland Salamis (e). Chatonaas 
decreed amonglt the Tharians, that whoever 
attempted to correct, or alter the ſettled Laws, 
ſhould come into the publick Aſſembly with 2 
Halter about his Neck (f). In the ſame manner 
Xenophon (g) reports, that by an Order of War, 
in Oruss Expedition, it was declared Capital 
for any Perſon to ſpeak of dividing the Army. 
Bur in Ariſtocracies and Monarchies, where 
the Perſons governing are different from thoſe 
who are govern'd, and, conſequently, where 
the latter may obtain a Right by the Pats 
and Promiſes of the former, the Diſtinction 
between abſolute and limited Sovereignty 1s 
clearly diſcernible. He then, under fuch 


States or Kingdoms, is properly Ab/olute, who 
exerciſeth the publick Adminiſtration by his 
Judgment, not according to any ſettled Rules 
or perpetual Decrees, but as the various Con. 
ditions of Affairs ſeem to require: or, in ſhort, 
who procures the Safety of the Common- 
wealth, by ſuch means as his own Prudence 
ſuggelts, 1n every Exigency of Things and 
Times. And in this Senſe the Term Abo. 
lute is ſo far from implying any thing chat 
looks Odious and Tyrannical, that it lays on 
Princes a Neceſſity of applying a ſtricter Care 
and Caution, than thole who proceed in all 
Buſineſs by conſtant Forms; if they would fully 
ſatisfy their Conſcience and their Duty. Dia 
the Orator (h) ſpeaks admirably to this pur. 
poſe : A good Prince, lays he, covets nothing, 
becauſe he thinks himſelf to poſſeſs all things : be 
abſtains from Pleaſures, becauſe he knows they 
are all within his reach, if he ſhould be inclined 
to make uſe of them be is juſter than all Others, 
becauſe he knows himſelf io be the Fountain of 
Juſtice to the whole State : be takes a Delight im 
Buſineſs and Labour, bhecauſe be engageth in it 
by bis own free Motion; and he loves the Laws, 
becauſe be doth not fear them. And in this way 
of arguing, he proceeds truly and rationally. For 
who hath need of greater Prudence, Iban one who 
7s to fleer and direct ſuch important Affairs? 
who of a ſtricter and more accurate Juſtice, than 
one who is above the Laws? who of a mare tender 
e Modeſty, thaw one who hath a Licence to ap all 
things ? and who of a more reſolute Courage, than 
one who is, by his Office, the Common Guardian 
and Protector? 

IX. But fince, in N the publick 
Safety, the Judgment of a = e Perſon may 
ealily be deceiv'd ; and ſince all Men are not 
arrived at ſuch a Strength of Soul, as to be 
able to rule their Paſſions under fo vaſt and fo 


tempting a Liberty (1); many Nations have 


thought it the more ſecure and prudent Courſe, 
not to put ſo unbounded a Power entire ly into 
the Hands of one Man; who can neither be 
infallible in his Underſtanding, nor inflexible 
in his Will; but rather to preſcribe to him a 
certain Method of Governing: it having been 
firſt diſcover d, that theſe fixt Rules and Forms 
of publick Buſineſs, are agreeable to the Ge- 
nius of the People, and the Conſtitution of 
the State, Nor 1s this Limitation of Power 
an Injury to thoſe Princes, who owe their 
Crown to the free Gift of the People. For if 
they thought it hard to receive an Authority, 
which they could not exerciſe at their own 
Pleaſure, they were at Liberty to have refuſed 
it. But when they have once accepted of the 
Sovereignty, undet theſe Conditions, the ſo- 
lemn Oath, by which they engage to oblerve 
the Conditions, utterly forbids them to uſe any 


— — 


(e) Plutarch. Solon. p. $2. B. 


de Regno & Tyranno, p. 588. 4. B. Ed. Morell (1) This is what M, Antoninus acknowledges in Herodian, 
Edit. Oxon. Kanu ure u, x; der bm97urer Imfopiare, Smgarions iE. See M 


N Means, 


Firſt Note upon this Seſtion. 


— 


(a) B. 4. c. 2. f. 17. (b) Appian. Alexand. de Bell. Civ, I. 2. (c) Clio. (d) Polyzn. Scrateg. I. 2 Cc. 33. 
(f) Diodor. Sic. I. 12. c. 17. 


( h ) Orat. 63. 
B. 1. c. 8. 
r. Barbeyrac's 


(g) Nie draßde, 1.6. 
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Means, whether of ſecret Contrivance, or of 
open Violence, in order to ſubverting the Laws 
of the Kingdom, and rendring themſelves 
Abſolute. Becauſe, as Pliny (a) obſerves, 
No one ought more religiouſly to obſerve his Oath, 
than he who hath the greateſt Intereſt in not being 
for ſworn (1). 


Tis a very poor Argument which ſome make 


uſe of, when they tell us, that ſince Princes 
are ordain'd by God, and ſince He hath com- 
manded them fully to diſcharge their Duty, 
which cannot be done without the Exerciſe of 
the Sovereign Power ; therefore we ovght to 
ſuppoſe, that God, by the iame Act, gives 
them ſuch a certain Meaſure of Authority ; 
of which as they ought not to ſuffer them- 
ſelves to be, in the leaſt, abridg'd ; ſo the People 
cannot, with any Juſtice, defire to make an En- 
croachment upon it; nor, if they did, could 
they be able to bind the Prince, by a Con- 
tract fo prejudicial to his Right, and to the 
Truſt which he receiv'd from God. At the 
{ame rate, ſay they, a Wife might engage her 
Husband, by Covenant, to wink at her ſtoln 
Amours : ſo as to anſwer the Poet's Cha- 


rafter (2 ). 


—— Dot&tus ſpectare lacunar, 
Docrus & ad calices vigilanti ſtertere naſo. 


Who his taught Eyes up to the Ceiling throws, 
And ſleeps all over but his wakeful Noſe. 


Mr. Dryden. 
Or the Bargain might be mutual ; 


Ut faceres tu velles; nes non ego poſiem 
Indulgere mihi (3): © 


The Parties ſhould be pleas'd on either fide ; 
And both may for their private Needs provide. 
Mr. Dryden. 


But, as we have already evinced (4) the Ori- 
gine of Sovereignty to be from God, fo we take 
it for a certain Truth, that it was left to the 
Pleaſure, and Judgment of Men to chooſe what 
particular Form of Government they thought 
moſt convenient: except where Civil Laws 
have been divinely inſtituted, by the extra- 


ordinary Taterpolition and Appointment of 


Heaven. 'T was a wiſe Saying of Melancf ban (b), 
Slates and Kingdoms differ in their Frame, ſome 
admitting Liberty in aue Degree, ſome in auotber. 
But God approves of all Forms of Government! , 
which are agreeable io Nature, and io Reaſon. 
None will pretend, that when a Free People 
are about to elect a King, one Candidate can 
plead the Divine Deſignation more than ano- 
ther : or that there 1s any peculiar Form of 
Words eſtabliſhd by GOD Himſelf, under 


1 


which the Inveſtiture of Sovereignty mult ne- 
ceſſarily be made. 

Nor will the famous Deſcription of a King 
by Samuel (c), do theſe Authors any Service, 
which they expound as a general Right belong- 
ing to every Monarch; whilſt others will have 
it io be a bare account of Matter of Fact, what 
ſome Kings wid do, tho' none may juſtly do it. 
Crotius (d] takes the middle way, between 
thele 4— Interpretations, and tells us, 
that the Prophet's Words do neither expreſs 2 
Matter of Rig, nor yet a bare Fab, ſuppaſed 
to be wrong and injurious; but ſuch a Fact as 
carries in it the Force or Conſequence of a Right, 
tho" it hath not the Foundation ; and this Force 
or Conſequence is, that it obligeth the Subject 
to Non-reliltance : In other words, that how- 
ever the Prince may, in ſuch Actions, violate 
his Duty, yet the People have no more Licence 
to oppole his Proceedings, than if he did no- 
thing but what was highly juſt and equal. 
And on this Account he obſerves it to be, that 
Samuel foretels the People, they ſhould cry ts. 
GOD under theſe Oppreſſions; intimating, 
that the Things were above Human Relief or 
Remedy. In fine, he ſays, ſuch Acts as the ſe 
in Kings may be termd igt, by the ſame 
way of Speech, as when the Civil Law (e) 
affirms the Prætor us reddere, to ds Right, 
even when his Sentence is unjuſt. But the 
true Import of that place of Scripture may 
perhaps better appear, if we take this plain 
and eaſy Method of explaining it. The Jewiſh 
Nation had hitherto liv'd under a Democracy, 
but ſuch a one, as often bore the Semblance 
of that kind of Government, on which .. 
flotle beſtows the Title of Feroical. Their 
Judges, rais d up for the moſt part by Divine 
Impulſe, either deliver d them from their 
Oppreſſors by War, or adminifter'd Juſtice in 
Peace: Yet, in ordinary Caſes, they had more 
Authority to perſwade, than Power to command : 
and no Taxes were allow'd them beyond the 
{ſtanding Revenues, to encreaſe their Strength, 
or to adorn their Dignity (f). Ar length the 
People grown weary of this Conſtitution, defar'd 
a King, after the manaer of other Nations; that 
is, one who ſhould ſhine wich external Pomp 
and Grandeur, and ſhould either keep a con- 
{tant Body of regular Forces, or at leaſt ſhould 
train up the Zubjects to Arms, that 2 might 
be ready to make Head again(t ſudden In- 
vaſion (g). . ſt Tan in the 
People's Opinion, to put them upon 2 
— hs ras Jan before the thing was paſt 
Recovery, ſets out to them, in lively Colour, 
the Rights of ſuch a Sovereign, and the In- 
con venienc ies which would attend the Govern- 
ment. You would have a King, ſays he, who 
ſhould appear with State and nificence : 
why, to compaſs this End, he muſt be attended 


— 


—— 


(a) Paneg. c. 65. See $1, Government, C. 3. S. 14. (2) Juvenal. Satyr. 1. v. 55, 57 
EFF of this 

(e) L. 1. t. 1. IL 14. D. De J. & Jure. 

(g) See 1 Sam, XIII. 2. XIX. 48, 52. 


(3) Juvenal Satyy. 6. v. 281, 282. 


( I Sam. VIII 11, &c. d) L. 1. c. 4 f. 3. 
(f Add. Set. ad Judic. c. 1. 
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(b) i Epitom. Meral. Phily. 
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with a numerous Train of Guards (1); there- 
fore, He will take your ſons and appoint them for 
himſelf, for bis chariots, and to be his horſemen, 
and ſome ſhall run before bis chariots. You would 
have a King, who ſhould be furniſh'd with a 
ſtanding Military Force: it will be neceſſary, 
therefore, for him, to appornt captains over 
thouſands, and captains over fifties, out of your 
Sons, who might otherwiſe have been employ'd 
in the Improvement of your private Eſtates. 
Again, the Care of publick Affairs will not allow 
ſuch a King to undertake the Culture of his 
own Lands; therefore he will take your Sons 
t0 ear his Ground, and to reap his Harveits ; as 
likewiſe, to make hrs inſtruments of war, and 
inflruments of his chariots. Beſides, ſince his 
Court will be large and full, and fince it will 
be beneath the Dignity of his Waves, or 
Daughters to govern the Kitchin, and to pro- 
vide Suſtenance for ſo vaſt a Houſhold ; be will 
rate your daughters to be conſectionar ies, and to 
be cooks, and to be bakers. He will have Occa- 
ſion for a Multitude of Officers, to inſpect and 
regulate the Aﬀairs of War and Peace; and all 
theſe muſt have their fix d Salaries to reward 
their Service; for which purpoſe, he will rake 
your fields and your vineyards, even the bet 0 


them, and give them to his Servants and for 
the ſame ute, he will require the fenth of your 
Cattel. And, after all if need be, he will not 
ſtick 10 take your ſervants, and your bea, and 
put them to his work. In a word, it You re- 
ſolve to have a King, You mult maintain him 
like a King, and fettle a large Revenue for 
his Support ; and ſhould You afterwards grow 
weary of the Burthen, You cannot lay him 
alide at Your pleaſure; Your Election having 
given him ſuch a Right to the Crown, as may 
not be taken from him without his Conſent. 
It is plain then, on the whole, that this Paſſage 
in the Scripture Hiſtory, doth by no means 
patronize ill Princes, nor doth contain any 
certain Meaſure and Standard of Regal Power, 
there preſcribed by God in the manner of a 
Law, ſo as to be incapable of receiving Addi- 
tion, or Diminution from any Human Agree- 
ment ; but that the Prophet barely enumerates 
the Burthen and Charges of a Monarchical 
State, whether Abſolute or Limited. Tis 
certainly therefore left to the Judgment of a 
Free People to determine, whether they ſhall 
confer the Sovereignty on a Prince in an ab- 
ſolute manner, or whether they ſhall bind him 
to certain Conditions; provided theſe Condi- 
tions imply nothing, which is either impious 
towards GOD, or deſtructive of the proper 
End of Government. For although it be true, 
that Men firſt entred 1nto regular Bodies and 
States, upon their own free Choice, yet in as 
much as they were always under the Command 
of the Law of Nature, they ought, on all 
accounts, to inſtitute ſuch Rules of Sove- 


reignty and of Civil Obedience, as ſhould be 
conformable to that Law, and to the juſt De. 
ſign of Political Societies. 

X. But that we may rightly apprehend what 
Promiſe or Engagement, (for all have not the 
ſame Force,) is required to the rendring a Mo- 
narchy not Abſolute, (and the ſame will hold of 
an Ariſtocracy;) we mult obſerve that a King, 
at his undertaking the chief Government, 
binds himſelf to the due Diſcharge of it, either 
by a general, or by a particular Promiſe, to 
which 1s uſually added the Confirmation of an 
Oath. A general Promiſe may be made either 
tacitly or expreſiy. A King, by the very Ad 
of accepting the Adminiſtration, is ſuppoſed 
tacitly to engage, that he will conſcientiouſly 
pros his Truſt ; altho' no expreſs Promiſe 

given (a). But the moſt common way is 
to make this Promiſe in expreſs Words, with 
the Addition of an Oath, and the Solemnity of 
certain Rights and Forms. And nothing is 
more frequent, than to have the Princes Duty 
deſcribed, in theſe ſet Speeches, by way of 
Periphraſts, or an Enumeration of its principal 
Parts : As, ſuppoſe, that he will be diligent and 
watchful in promoting the publick Security, 


that he will protect the good, and puniſh the 


bad, that he will faithfully adminiſter Juſtice, 
will not oppreſs the Subject, and the like. 
Now Promiſes of this kind, do not in the leaſt 

rejudice the Abſo/uteneſs of a Sovereignty. 

he King is, indeed, obliged by them to go. 
vern well; but they leave it to his Judgment 
and Pleaſure, to chooſe and apply the Means in 
order to the obtaining this End. A particular 
Promiſe, which wor: A the manner and means 
of Governing, may be divided according to its 
different Force and Effect. For ſometimes it 
only binds the Conſcience of the Prince; ſome- 
times 1t makes his due Performance the Con- 
dition of his Subject's Obedience. The former 
1s done, when the Prince engageth, (for In- 


{tance,) that he will confine the Offices and Pla. 


ces of Truſt to Men of ſuch Rank, or of ſuch 
Qualifications; that he will inveſt no Perſon 
with Privileges and Immunities, burthenſome 
or prejudicial to others; that he will enact 
no new Laws, impoſe no new Taxes or Tri- 
butes, imploy no Foreign Souldiers, and the 
like. But then we ſuppoſe the People to de- 
mand all this of the Prince, without conſti- 
tuting any certain Ouncil, to which he ſhall 
be bound to apply himſelf, in cafe the Ne- 
ceſſities of tae Common-wealth require a Di- 
greſſion from ſuch Promiſes and Engagements; 
which are always to be underſtood with this 
tacit Expreſlion, anleſs the Publick Safety (the 
Supreme Law,) command the contrary. Such 
a Council, we mean, as might proceed, not 
precariouſly, but by its own proper Right, in 
determining theſe Affairs, and without the 
Conſent of which, the Subjects ſhould not be 


I.) See Algern. Sidney's Diſcourſe upon Government, C. 3. S. 3, 4, 5, 7 


* 


(2) GGrotius on the 2 Kings XI. 17. 


The People promis d to take the King's Safety under their Care. So ſays Jeſephut; For that the King ſhould p: omiſe any 
thing to the People, was not the Cuſtom amongt the Jews: That is, by an expreſs Promiſe, and ſuch as ſhould be 


made at the Coronation. 
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obliged to obey the Prince's Orders, in Points 
of this Nature. Now 1n ſuch a State as we 
have been here deſcribing, the Adminiſtration 
of the Government is bounded and confined b 
certain Laws ; and the Prince, who ſhall a 
otherwiſe, except in Caſes of Neceſſity, hath 
no doubt, violated his Word and Faith. And 
yet the Subjects are not impower d to reject 
his Commands, or to reverſe his Proceedings, 
upon this Pretence. For whilſt he declares, 
that the Safety of the People, or ſome extra- 
ordinary Benefit to the Publick, is the Cauſe and 
Motive of what he does, as indeed this Pre- 
ſumption always attends the Acts of Sovereign 
Princes ; the Subjects are cut off from all far- 
ther Anſwer or Plea: inaſmuch as they have 
no Authority to take 4. ey of thoſe 
Matters, and to judge whether the Neceſſities 
of the Common-wealth require them or not. 
Whence tis eaſy to draw this Obſervation, 
That a People do not ſufficiently guard and 
ſecure their Liberties, when they create a 
King only with a Limited Sovereignty, and 
yet do not appoint a Council, without the 
Approbation of which, thoſe Acts, excepted in 
the Limited Grant, ſhall not be perform'd : or 
unleſs they oblige the King to hold an Aﬀem- 
bly, in which thoſe extraordinary Affairs may 
be debated. For this 1s a much better Expe- 
dient, than if the King ſhould be only bound, 
in theſe Caſes, to follow the Opinion of a 
ſmaller Council: fince ĩt might ſo happen, that 
the private Intereſt of thoſe few Members, 
who compoſed ſuch a Meeting, ſhould interfere 
with the publick Good ; whence they might be 


prevail'd on by the Motive of particular Ad- 


vantage, to with-hold their Conſent from 
the ſalutary Propoſals and Intentions of the 
Prince. : 

But Monarchy is brought into much nar. 
rower Bounds, and under much ſtricter Ties, 
if, at the firſt conferring of Sovereignty, it 
be expreſly covenanted between the People and 
the Prince, that the latter ſhall govern accord- 
ing to certain Fundamental Laws, and in all 
ſuch Aﬀairs as are not left to his abſolute Diſ- 
poſal, ſhall have Recourſe to a Council of the 
Commons, or of the Nobles, and determine 
nothing without their Conſent : that, in caſe 
he do otherwiſe, the Subjects ſhall not be ob- 
liged, by any of thoſe illegal Commands. A 
People, who conſtitute a King over them in 
this manner, are ſuppoſed to have promiſed 
him Obedience, not abſolutely and in all Points, 
but ſo far as his Government is agreeable to 
the Original Contract and the Fundamental 
Laws : — which, whatever Acts of his re- 
cede, are thereby rendred void, and loſe all 
Force of engaging the Subjects to a Com- 
pliance. Nor yet can it be truly faid, that 


ͤ»„— 


1 


theſe Fundamental Laws render the Supreme 
Power lame and imperfe&. For all the Ads of 
Government = be exercis'd here, as well as 
in an abſolute Kingdom: only, that whereas 
in the latter, the Prince proceeds by his own 
ſole Judgment, at leaſt, as to the final Deter- 
mination of things, in the former, there is a 
Council eſtabliſh'd, which doth, as it were, 
bear him Company in the adjuſting of Affairs; 
and on the Authority of its Deciſions the Sove- 
reignty depends; not as on the proper Source 
of Power, but as on a Neceſſary Condition. 
Neither are there in ſuch a State two Govern- 
ing Milli; ſince whatever the Common Body 
acts, it acts by the & ill of the Prince: The 
Limitation of the Original Grant, only pro- 
ducing this Effect, That (unleſs under ſuch a 
Condition) the Prince ſhall not incline his 
Will to ſome particular Deſigns, or that ſuch 
Acts of his Will ſhall have no Force or Vertue. 
No more can it be pretended, that the King, in 
a Realm thus conſtituted, loſeth his Sovereign 
Power, or that the Council is Superior to him. 
For theſe are very faulty Conſequences, © The 
* Prince cannot 40 in every thing according to 
© his own Pleaſure; therefore he hath not the 
Supreme Authority: I am not oblig'd to obey 
* him in all things; therefore I am his Supe- 
© rior, or, at leaſt, his Equal: I can't command 
© a Subject in an Arbitrary manner; and there- 
* fore he mult have his Turn of peremptorily 
* commanding me who am hisPrince. There is a 
great deal of Difference (1) between theſe two 
Propoſitions, I am bound to act with this per- 
* ſon's Approbation, becauſe I have engaged my 
© ſelf to it by Covenant: and, I am bound to 
© follow this Perſon's Will and Pleaſure, be- 
* cauſe, by virtue of his Sovereignty, he hath 
© a Right of laying theſe Injunftions on me. 
Supreme and Abſolute are by no means one and 
the ſame Term. For the former, only denies a 
Superior or an Equal 1n the ſame Order : the 
latter, farther imports a Power of exerciſing 
any Kind of Right, according to one's own 
Judgment and Inclination. 

But what ſhall we ſay, if in the Original 
Agreement it was expreſly (a) (2) made a Con- 
dition, that if the Prince ated otherwiſe, he 
ſhould forfeit his Sovereignty. We have many 
Inſtances of this Practice in Hiſtory. Diodoras 
Siculus (b) reports, that amongſt the Sabcans 
the King, though in all other Reſpects Unac- 
countable, yet if he ſet a Foot beyond his own 
Palace, was to be {toned by the People. And 
this, he ſays, was ordain'd by the Advice of 
an ancient Oracle. The People of Arragor 
heretofore, when the King had taken an Oath 
to preſerve their Privileges, engaged their 
Allegiance to him in this Form, Ve, who have 
as much Power as Tou, make Tou our Sovereign 


(1) Vid. Grot. L. 1. c. 3. 5. 16, 


Lex Commiſſoris. (2) Vid. Grot. 4. J. 


(b) L. 3. c. 47. Aud. A 
pag. 488. Edit. Genev. Caſaub. tells us of a Cuſtom much 


(a) We ſay expre/y, for if the Clauſe run only thus, In caſe the King a# 
ot herwiſe, the Subject ſhall not be obliged ; it will not amount to fi 


uch a Peremptory Condition, as the Ci viliant call 
id. de Mari Rubro, c. 50. Strebo, I. 15. 


like this; that in ui, if the Prince hap 


to drink to 
exceſs, the very Women have Liberty co kill him; and ſhe that doth the Fear, for her Reward, may claim his 


Succeſſor in Marriage. | 


Lord, 
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Lord, upon Condition Tou keep inviolably our Laws 
aud Rights, and not otherwiſe (a). Severus, 
when he entred upon his Reign, not only {wore 
that no Senator ſhould be ever put to Death by 
his Orders; but likewiſe publiſh'd a Decree to 
this Effect, That whatever Emperor ſhould take 
off one of the Senatorian Rank, be bimſelf, his 
Children, and the Agents he made aſe of, with 
their Children, 
the Common-wealth (b). Though Julius Solon, 
who, by the Emperor's Command wrote this 
Decree, in a little time after, loſt his Life. To 
come, then, to a Reſolution of the Queſtion 
before us, 'tis plain, that no Abſo/ute Prince 
can receive his Authority under ſuch a Clauſe 
or Conditioa as we have now deſcribed. Yet 
nothing ſeems to hinder, why a limited Go- 
vernment, and yet a true and proper Mo- 
narchy, may not be confer'd on a Perſon under 
the Terms of Reſtraint. For though we ſhould 
allow, That a Temporary Authority cannot 
rightly be term'd Supreme, yet we mult not 
call that Authority Temporary, which depends 
on a Condition 1n the Power of the Prince to 
perform. Nor do we by this means ſubject the 
Prince to the Judgment of the People, as if they 
were, in a ſolemn manner, to determine whe- 
ther he hath broken his Engagement, or not. 
For beſides, that the Condition we ſpeak of, 
uſually conſiſts of ſuch Matters as are clear and 
obvious to Senſe, and therefore not eafily liable 
to Doubt or Diſpute ; ſuch an Act of the People, 
whereby they take Notice of the Prince's Mil- 
carriage and Forfeiture, doth not carry in it 
the Semblance of a judicial Proceeding, for the 
taking Cognizance of a Subject's Offence : but 
is no more than a bare Declaration, by which 
the one Party obſerves and proteſts, that it's 
manifeſt Rights have been violated by the other 
Party : and ſuch a Declaration may be made by 
an Iuferior (ce). | 

Crotius (1) fl N ſomewhat obſcurely, when 
he obſerves, that the Obligation, ariſing from 
the Promiſes of Kings, may reſtrain either the 
Exerciſe of the Af, or directly the very Power. 
That an Act, contrary to Promiſes of the for- 
mer kind, is Unjuft, and yet Valid; but an Act, 
repugnant to Engagements of the latter ſort, 
is not only Unjuſi, but void and ineffectual. 
As if he had ſaid, ſometimes a King promiſeth 
that he will uſe ſuch a part of his Sovereignty 


only in a certain manner: ſometimes he plain- 


ly abridgeth himſelf of ſuch a part of his Power. 
Concerning which Diſtinction we may offer 
theſe two Remarks: Firſt, that an Act com- 
mitted againſt Promiſes of the former kind, 
may likewiſe be Void. for Inſtance, ſuppoſe a 
Prince hath engaged, that he will not levy new 


ſhould be declared Enemies of 
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Taxes without conſulting the States of the 
Realm, we conceive that the Levies, which he 
{hall make in this Arbitrary manner, are null 
and unbinding. And, Secondly, that as to 
the latter part of the Diſtinction, what Grotius 
there ſuppoſeth, cannot but maim and diſmem. 
ber the Sovereign Power. 

XI. But to give us a deeper Inſight into the 
Nature of Limited Monarchies, it will be uſe. 
ful to remark, that the Affairs, which offer 
themſelves in the publick Adminiſtration, are 
chiefly of two kinds Some may be ſettled and 
regulated before hand ; becauſe, whenever 
they happen, they have the ſame conſtant Na- 
ture. Others there are, on which, Judgment 
cannot be given, whether or no they are ex- 
pedient to the publick Welfare, but at the 
very time when they appear : becauſe the Cir. 
cumitances which attend them, are not to be 
foreſeen, Now a People, who have ſettled 
themſelves in a Limited A may pro- 
vide, that in neither of theſe kinds of Affairs, 
any Prejudice ſhall ariſe to the Good and Safety 
of the Common-wealth. As to the former, by 
ordaining perpetual Laws, which the King 
ſhall be bound to obſerve : and as to the latter, 
by appointing a Council of Peers, or of Com- 
moners, who ſhall always be conſulted on ſuch 
Emergencies. Thus a People, who are fully 
ſatisfied of the Truth of the Religion they 
profeſs, and likewiſe of the Decency of their 
External Rites, and their Ecclefiaſtical Polity, 
may oblige a Prince, when they 1nvelt him 
with the Government, to make no Alteration 
in the Eſtabliſh'd Worſhip, by his own ſole 
Judgment and Authority. Again, no Man is 
ignorant how much the Juſtice of a Nation 

uffers, when Cauſes are determin'd, not ac- 
cording to written Laws, but by the bare Sen- 
tence of the Prince, and by what they term 
Equity ſince in this way of proceeding, 
Paſſion, or Ignorance mult frequently get the 
Advantage over Reaſon (d). To avoid which 
Inconvenience, a People may engage the Prince 
whom they create, that he ſhall either obſerve 
the Laws already extant, or enact new and 
reaſonable Statutes; and that according to theſe 
Conſtitutions, Juſtice ſhall be given by certain 
Colleges, or ſtanding Courts; no Cauſes, except 
of very weighty Concern, or by way of Appeal, 
being allow'd to come before the King. Let, 
as to this Point, Kings themſelves are often 
fond of referring invidious Caules to the De- 
cifion of Others (e). And this Excuſe 1s 
often ſerviceable, in putting off the impor- 
tunate Interceſſions of Great Perſons on the 
Behalf of Criminals. Twas a brave Saying 
of the Emperor Auaronicus Commenius (f), 


(a) See Huttomann. Franco-Gall. c. 12. 


(b) Xiphilin. Epit. Dion. in Sever. (c) Comp. Baccler. 44 Grot. 


. I. c. 3. 5.16. (1) Ubi ſupra. (d) Vid. Tacit. Annal. 13. C. 4 & 42. (e) Ovid. Metam. (I 12. v. 626, c.) 
makes Agamemnon uſe this wife Conduct in diſpoſing of Ahiles's Arms. 


A ſe Tantalides odium invidiamque removit ; 
Argolicoſque duces mediis conſidere caſtris 
Juſt, & arbitrium litis trajecit in omnes. 


'f) Niceras Acominat. J. 1. De Imper. Andronic 


The King throws off the Odium, and denies 
To fit ſole Judge upon fo vaſt a Prize : 

Bur cites a Council of the Martial Peers, 

And to the General Vote the mighty Cauſe refers. 
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That the Severity, aud Authority of the Laws 
ought fo be of more Force — 7 Will 
and [uclination ; and, that 'twas fit the Sentence 

the Judges ſhould over. rule the Opinion of the 


ince. No leſs obvious is it to remark, how 


eaſily Luxury or Ambition may ſquander away fr 


what hath been got by the Indultry and Sweat 
of other Men. On this Score therefore, leaſt 
the Riches of the SubjeR ſhould ſerve only for 
Fuel to the Vices of the Sovereign, many Na- 
tions have wiſely aflign'd their Kings ſuch fixt 
Revenues, as they thought ſufficient for his 
ordinary Expences on the Common-wealth ; 
and left the raiſing of larger Suma, when there 
ſhould be Occafion for them, to the Conſide - 
ration of a Council or Aſſembly. In like man- 
ner, ſince ſome Princes, out of too great a 
Fondneſs for Martial Glory, hazard themſelves 
and their Realms by engaging in unneceſſa 

Wars; it was à prudent Caution in thoſe 
People, who, when they confer'd the Sove- 
reignty on their Kings, obliged them not to 
enter upon a War, at leaſt not on the offenſive 
{ide, without the Advice and Concurrence of 
a proper Council. We are told of the Inha- 
bitants of the Iſland PBorzeo (a), that they 
have ſuch a Natural Averſion to War, and to 
Martial Princes, that when they find their 
Monarch to be of a fiercer Diſpoſition, they 
oblige him to fight at the Head of his Army, 
where he may meet with the greateſt Danger. 
In theſe therefore, and in all Inſtances of Buſi- 
neſs, which a People find to be of publick Uſe 
and Benefit, they may provide for their own 
Security, by ſettled Conſtitutions and Decrees : 
leaſt if they ſhould leave the abſolute Diſpoſal 
of ſuch irs in the Hands of the Prince, 


the Common Intereſt might poſſibly ſometimes the 


ſuffer. 


From what hath been obſerv'd on this Head, 
it appears in what Senſe we ought to explain, 
that Common Aſſertion of the Grecian Poli- 
ticians, and others who follow them, when they 
tell us, That the Government of a State ought 
rather to be committed to Laws, than to 
For the only rational Interpretation of ſuch a 
Maxim mult be this, that it is more expedient 
the Rulers of Common-wealths ſhould govern 
according to the ſtanding Preſcriptions of the 
Laws, than according to their own private and 
unconfined Pleaſure. For, otherwiſe bare Laws 

are no fitter to govern a State, than the bare 
Needle to govern a Ship, without the Aſſiſtance 
and Direction of a Pilot. 
Many Examples and many Methods we find 
in Hiſtory, how the Regal Power hath been 
limited and reſtrain d 5 (1). Zut perhaps 
no Relation is ſo extraordinary as that which 


— —— 


Salinas (e) gives us of the People of the Iſlands 
Hebrides in Scotland : Their , lays he, 
hath nothing of bis own ; all Pofſeſſhons lie in 
Common : He 1s lied to Equity, by eflabliſh'd 
Laws. And leaf Covetouſneſs | 

is 1 


Wife, but makes free with any of his Subject 
Beds, as 7 _ 3 thus be bath 
no s of a Fam: Children, to engage or 
to enſnare him. |; Rhodins (d) telly us 2 
lamentable Story of the Kings of the Moſtynæci, 
that if at any time they pronounced an unjuſt 
Sentence, oy were immediately ſhut up in 2 
Tower, and there ſtarv'd to Death. 

XII. But whereas, as hath been already 
ſhown, Princes, in a Limited Monarchy, are 
for the molt part obliged in ſuch Affairs as the 
People thought fit not to leave to their ab- 
ſolute Diſpoſal, to apply themſelves to a Coun- 
eil, either of all the Subjects in general, or of 
Deputies, repreſenting the particular Claſſes 
and Orders; it is farther to be obſerved, that 
the Power of ſuch Councils is not in all places 
alike. For there are Realms, where the 
King, being in other reſpects Abſolute, ap- 
points a Council or Senate, the —_ of 
which he makes eſſential to the Validity of his 
Decrees (e] (2). Now a Senate of this ki — 
as to its Authority, no more than a Board o 
Counſellors; and when it proceeds to take the 
Royal Edicts under Examination and Cenſure, 
— to rejecł ſuch as ſeem leſs expedient to the 
Common wealth, it does this, not by its own 
proper Right, but by a power delegated from 
rince; who makes this prudent Proviſion, 
that nothi wy be enacted prejudicial to the 

rt 
e 


Publick, 4 rough his own Inadvertency, 
or through th gation of Flatterers. PI. 
tarch (f] reports it as © A Law of the Egyptian 
©Kings, which they conſtantly obſerved, to 
© bind the] by Oath, that 22 
© obey the Prince himſelf, if he deſired them 
© to paſs an unjult Sentence. And on the ſame 
Occaſion, he tells us, that Auſigenus the Third, 
gave Notice to the States, * That 1n caſe he 
ſhould, by any Letter to them, command any 
© thing contrary to the Laws, they ſhould not 
* perform ſuch an Injunction, but ſhould take 
© it for granted that he had forgot himſelf (g. 
By this means too, Princes often get rid of bold 
Petitioners, whilſt in Appearance they grant 
the Requeſt, but at the ſame time know, chat 
the Senate will cancel and reverſe it (G) 
Yet, under this Conſtitution, if, at any time, 
the Prince poſitively inſiſts in having his Will 


(a) Franc. Lopez de Gomara Hif. Ind. Occidental. c. 95. 
fined, ſee Dialer. Sic. I. 1. c. 71. Add. Plin. Net. Hiſt. I. 7. c. 22. in fs. & Solin. C. 66. P 
Conftizues 


Thyan, I. 3. c. 10.) that the aneĩent 
them but a ſingle Day at once. 
Places juſt mention d. 
Deſcript. Sin. C. 1. (2) 

Precib. Imperat. 


Gramond. H:f. Gall. I. 5. 5. 277, Cc. Joh. 


425 (1) 25 B. * 9 16. is more worthy 
See A9 9; 18. (F) Aled. p. 174. B. 183. F. (g) Vid. C. L. 1. f. 19. . 1. 
erend. (h) Vid. L. 10. t. 12.1. 1. C. De Petit. Bonor. 8 

Labarde, Hif. Gall. I. 3. p. 132, 133. Ed. Poriſ. 1671, 


Cccc 


(b) How the Power of the an Kings was con- 

tted the 888 
of the wiſe Indians, permi ing to ſtay amon 
ba to be conſulted upon this, than 
Empire of China, 


(e) See what Nexbof relates of the 
ſublat, Bodin. de Repwbl. I. 3. c. 4. p. 455. 


take 
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take place, and doth not own the Reaſons, ur- 
ged by the Senate, to be of Strength enough to 
perſwade the contrary; the Senate cannot pro- 
ceed farther ig oppoſing the Prince's Power. 
For it is not Fete that he, in appointing 
ſuch a Counecfl, intended to give up irrevo- 
cably his abſolute Right of governing, and of 
his own accord to make his SubjeR's Obedience 
only conditional, when he might have claim'd 
it without any ſuch Terms of Reſtraint. The 
Senate therefore, in this Cafe, hath its Autho- 
rity only by Commiſſion from the Prince, who 
may conſequently put a Stop to it, when he 
thinks fit: tho' M os he ought not to think 
fit, unleſs on very extraordinary Occaſions. 
But thus much may be done on the People's fide; 
when one King hath, by his own free Act, 
conſlituted ſuch a Senate, they may oblige his 
Succeſſors, (by an Oath, at their Admiſſion to 
the Government,) not to diſſolve it. | 
A Senate thus form'd, and eſpecially if it be 
left in the King's Power to ſuppreſs it, doth 
not hinder the King from being Abſolute. 
For when we apply this Denomination to a 
Prince, we do not preſume that he acts whatever 
he pleaſeth, according as he is led by the Blind- 
neſs of Luſt, or the Raſhneſs and Inadvertency 
of Paſſion; but only that he determines, by 
his own final Judgment, all Matters belonging 
to the Common-wealth: which is very far 
from being Inconſiſtent, with a Neceſſity of 
hearing good Reaſon and ſound Advice. Hence, 
altho? the Council, which ſuch a Senate offers 
the Prince, doth not oblige him by its own 
Force, or by any Authority inherent in it ſelf, 
yet, it affords the Ground and Occaſion of an 
Obligation, by repreſenting to the Prince after 
what manner he may truly diſcharge his Duty, 
in the Buſineſs at prefent under Debate (a). For 
ſo, a Phyſician cannot be ſaid to ob/jge a Patient 
by his own Power and Authority ; yet when 
he ſhews him what will conduce to his Health, 
the Patient 1s bound to follow his Preſcriptions, 
by the Law of Nature, which enjoins every 
one to take care of his own Health and Safety. 


The ſame muſt be ſaid of the Aſſemblies of 


the Eſtates in a Realm; which ſerve only 
for a larger Council of the Prince, by means 
of which, the Complaints of the People, which 
are often neglected or ſu sd in private 
Councils, may be brought to the Prince's Ear; 
who hath the Liberty of taking what Method 
he pleaſeth for their Redreſs (5). It is well 


oblerv'd by Mr. Hobbes (c), that unleſs we 


would rob the King of his Sovereignty, and 


make a State with two Heads, ſuch an Aſſembly 


cannot undertake more Buſineſs than the Ki 
hath propounded to them : Since 
cannat chooſe their Deputies to otber I 
1s, in the Writing directed to them from the So. 


vereign, expreſs'd. For the ſame Reaſon, when 


Peophe 


tban 


the Sovereign ſhall declare, that nothing more 
at preſent remains to be propounded to their 
Debate, the Body is diſſolved. Vet they are 
allow'd, of their own accord, to inform the 
King of ſome Matters in the way of Addreſs 
and Petition. - | 
But the Sovereignty may then properly be 
term'd Limitea, when the People at firſt con- 
fer'd it on the Prince, under this Conditio 
that before he proceeded to the Exerciſe o 
certain Acts, he ſhould conſult the Aſſembly of 
the Eſtates, and that without their Conſent his 
Decrees ſhould be of no Force. Vet {till we ought 
to leave it in the King's Power, to call this 
Aſſembly, and to diſſolve it (1): as likewiſe to 
propoſe the Matters which are to be debated in 
it; unleſs we would give him the Name only 
and Shadow of a King, or would throw the 
Common- wealth into an irregular Shape. And 
altho it be granted, that the Eſtates aſſembled 
may, of their own accord, lay before the King 
Conſiderations relating to the publick Safety, 
yet the Decrees, which they form on ſuch heads, 
ſhall derive their Force from the Royal Aſſent 
and Ratification. The Difference between ſuch 
a Body of Repreſentatives, and Caunſellors pro- 
perly ſo eallfd, is this, that although, in their 
Applications to the Sovereign, they both act in 
the ſame manner, by Reafons and Advice; yet 
the Sovereign may rejet the Reaſons of the 
latter, but not of the former. Nor ought the 
Prince to think it hard, if the Eſtates do ſome- 
times deny their Concurrence to what he offers. 
For he hath engaged himſelf by his Promiſe, 
to have always an Eye, and — to the 
common Welfare, which in all Probability, 
mult be better underſtood, and more ſurely con- 
fulted by a Number of ſelect Judges, than b 
a ſingle Man. The Prince, therefore, in caſe 
his Eſtates ſhould thus happen to diſſent from 
his Opinion, muſt attribute the Misfortune to 


his own Inadvertency or Paſſions, or to the 


ill Fate of the Kingdom. Tis an idle Fear, 
which poſſeſſeth ſome Men, that by this means 
we ſhall put it in the Power of the Eſtates, to 
preſerve, or to deſtroy the Common- wealth, as 
they think fit. For tis ridiculous to ſuppoſe 
ſo much Imprudence, either in the King, as 
that he ſhall be unable to repreſent to the 
Aſſembly the real Neceſſities of the Kingdom; 


or in the Aſſembly, as that, when they ce the» 


Buſineſs thus clearly laid before them, they 
ſhall obſtinately betray their own Security. But 
this is certain, ſince the Perſons who firſt in- 
veſted the Prince with a Limited Sovereignty, 
cannot be preſumed to have been Deſirous, 
either of overturning and deſtroying the Go- 
vernment, or of hindring, by their Acts and 
Covenants, the true End of Civil Communities 
from being obtain d; it may hence be gather d, 
that theſe original Covenants and Agreements 


(a) Add r.Kings XII 7, 8. Martinis in his Hiſtory of Chins (1. 5. c. 37. p 
Princes amongſt that People, made it a Cuſtom, when they were admoniſh 
and Goodneſs, of ſhunning Vice, or of purſuing Vertue, or of any Affair relating to the Publick Welfare, to re- 


cave the Advice with bended Knee. Ad. 1. 6. c. r. p. 20. (b) See Gret, L. 1. c. 3. . 10. (c) Leviathan, c. 22. 


(1) See Sidney's Diſtourſe upon Government, C. 3. -. 38, Cr 
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122) relates, that the better ſort of 
d, bo Ls celebrared for Wiſdom 
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Te always ſo to be interpreted, as that the 
Go conſiſt with the publick Safety, and — 
no account contradict and oppoſe it: And, 
conſequently, that the Perſons thus Covenant. 
ing, muſt be ſuppoſed to have done all, with 
this Reſerve in their Mind, that the Terms 
and Conditions, which 2 now ſettled, 
ſhould not, in the leaſt, prejudice the General 
Intereſt or Security, or cauſe a Convulſion or 
2 Diſſolution in the Common-wealth. If then, 
ſach a Caſe ſhould happen, that the Covenants, 
firſt entred upon by the People, ſhould after- 
wards, in any Inſtance, appear prejudicial or 
deſtructive to the publick Welfare, it will be 
convenient, if the Matters ſhall admit of De- 
lay, to propoſe them in an Aſſembly of Eſtates. 
When this cannot well be done, the King hath 
it in his own Power to correct, by Wiſdom 
and Art, thoſe dangerous Eſtabliſhments, And 
the ſame Rule will hold, with regard to the 
ſtanding Laws ; which are now and then en- 
join'd Silence, by the Supreme Law, the Safety 
of the People. Thus Aeſilaus commanded 
the Laws to Sep one Day ; that thoſe who 
had fled in the Battle at Leuct᷑ra, might have 
Leave to return, without the uſual Penalty and 
Diſgrace. In the ſame manner, the ordinary 
Courſe of Judicial Proceedings 1s often hin- 


dred, either by the Neceſſity of the Times, or 


by the Condition of the Parties offending; who 
perhaps, were they to be formally Arraign'd, 
muſt firſt be yanquiſh'd as Enemies, before they 
can be Try'd as Criminals. Therefore Mr. 
Hobbes's Poſition will not ſtand, without ſome 
Grains of Allowance, when he aſſerts (a), 
That the Evil inſticred by Publick Condemnation, 
is not to be Hyl d by the Name of Puniſhment, 
but of an Hoſtile 4. He ſpeaks Truth, in 
caſe there was no precedent Crime: but when 
the Offence is evidently proved, the Evil in- 
flicted will be truly and pro 2 a Puniſhment, 
tho' the preſent poſture o irs hinder the 
Offender from being Condemn'd in the Com- 
mon Method of Juſtice. ; 

XIII. But Mr. Zobbes ſeems inclin'd to 
allow no Diſtinction between Supreme and Ab- 
ſolute Power; or rather to make all Power Ab- 
ſolute, that is, Supreme. To whoſe Notions 
this general Remark may be applied, that 
what he ſo crudely delivers, ſhould be limited 
with this Condition, So far as the End of Cruil 
Government will admit: As, for Inſtance, 
when he ſays, that He, to whorn the Right of 
Puniſhing belongs in 4 Commuon-wealth , may 
juſtly compel all Men to all things that he plea- 
ſeth (b). And indeed he himſelf inſerts this 
Reſtriction ; for he tells us, that by all things, 
he means, all things that are neceſſary to the 
Common Peace and Security (e). And ſo again, 
he obſerves, that There is connected, with the 
Right of the Sovereign, ſo much Obedience in 
the Subject, as the Government of a State ne- 
ceſſarily requires. By the ſame Rule therefore, 


when he affirms (d), that Ze, who bard mn Jach 
« manner ſubjected bis Will to the Will of a 
Prince, as that the Prince m 


„ without Re- 


firaint , do what he liſts; make Laws 


c 
Cauſes, 2 Puniſhment, uſe the Strem 5x 
Riches of the People at his Pleaſure, and all this 
by Right ; hath certainly granted the higheſt 
Power of Sovereignty that can be given: we are 
to conſider, with what Purpoſe and Intention 
Men firſt applied their Minds to the conſti- 
tuting of Civil States: And then we ſhall ſup- 
poſe no Perſon to have voluntarily transferr'd 
on the Prince any farther Degree of Power, 
than appears conducive to that End, in the 
Judgment of any Wiſe Man: tho' to determine 
what 1s thus conducive according to particular 
Circumſtances and Occaſions, doth not belong 
to thoſe who transfer their Right, but to Him, 
on whom it is transferr'd. The Sovereign 
therefore hath a Right of compelling the Sub- 
jects to all ſuch things as he judgeth to be of 
any Conſequence to the publicl. Good. But to 
conſtrain them, to that which is inconſiſtent 
with the Safety of the Common-wealth, or 
with the Laws of Nature, is what he ought 
not to entertain, even in Thought and Inclina- 
tion. And if he ſhould engage in any ſuch 
Attempt, no doubt he — the proper 
Bounds of his Authority. 

It may not be amiſs, if we here examine the 
Arguments alledg'd by the ſame Author (e), 
by which he endeavours to make out, that 
it would be a vain Deſign to introduce a Li- 
mited Sovereignty. For, in this Caſe, ſays he, 
© The Aſſembly, which preſcribed Laws to the 
© future Prince, had certainly an Abſolute 
© Power, at leaſt actually, or virtually. If 
then, che Aſſembly continues; or, proroguing 
© it ſelf from time to time, meets again at a fixt 
Day, and a certain Place; this Abſolute 
© Power remains ever as it was firſt ſeated; and 
* ſo the Prince will not have the Supreme Au- 
© thority, but will be a bare Magiſtrate. (And 
thus much we grant, if the Aſſembly thus 
meets by its own Right, and hath the Power 
of determining all kinds of publick Buſineſs, 
and of calling the King himſelf, to an account.) 
© But if the Aﬀſembly diſſolves it ſelf, unleſs 
© the State be diffolv'd with it, there mult be 
* left ſomewhere a Power of puniſhing thoſe 
who tranſgreſs the Law; which cannot be done 
without Abſolute Authority : This Clauſe we 
deny, as utterly falſe ; and we have no better 
Opinion of the Reaſon, on which he builds it: 
4 A Prince (ſays he) who hath ſo much Strength 
c 2 him in a rightful manner, as to enable 
him to puniſh any Subject whatſoever, enjoys 
© the greateſt Power, that a People can give. 
For the Weakneſs of this Argument will eafily 
be diſcover'd by any one, who reflects on the 
Deſign of Civil Eſtabliſhments, and conſiders, 
that by ſubmitting their Will, and their 
Strength, Men do not turn themſelves into 


( a ) Leviath. c. 28. (b) De Cive, c. 6. /. 6. 
| 


) 
e ) Du Ci ve, c. 6. /. 17. 
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(e] c. 5. J. 6. & ſ. 9. in fn. d , c G. I. 13. 
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meer Engines, to move no otherwiſe than as 
they are drawn; but that they only grant to 
Another the Uſe of their Powers under a Con- 
dition; ſo as that they themſelves are to judge 
whether this Condition be made good, and if 
it be not, are at Liberty to retract what they 
gave. Alike abſurd 1s it to pretend, that there 
1s not more Security againſt the Abuſe of 
Power in a Limited, than in an Abſolute Go- 
vernment (x). He who hath Strength enough to 
defend his People, (as all Wiſe Subjects muſt 
allow their Prince) hath not always Strength 
enough to Oppreſs or to Deſtroy them. The 
Commands of a General may work with good 
Force upon his Souldiers, when heorders them 
— to attack the Enemy: and yet 
they would be found very inſignificant, ſnould 
he bid them turn their Swords againſt each 
other. On the whole, he is a prudent Prince, 
who tho' intruſted with an Abſolute Sove- 
reignty, yet in ſome Inſtances waves his own 
particular Advantage, when he finds the Sub- 
jects are not to be brought to a Compliance, 
without ey the publick Welfare. 
But they are no leſs a prudent People, who, well 
knowing what things would be inexpedient to 
their Conſtitution, have, by the means of Fun- 
damental Laws, put it out of the Power of 
Princes to conſtrain them, in thoſe Inſtances. 
XIV. Laſtly, It is incident to the Supreme 
Power, that it may be enjoy'd, either fully, or 
under more or leſs Degrees of Diminution: 


and this chiefly belongs to Monarchical Go- /. 


vernment. For ſome Kings poſſeſs their 
Realm in the way of Patrimony, Others in 
the way of Uſe only, not of Property; and 
this is either for the Term of their own Life, 
or with the Power of tranſmitting it to their 
Polterity under certain Conditions: and others 
are commiſſion'd to hold their 2 
only for ſuch a fix d period of Time, whic 
being once elapſed, their Power paſſeth away 
with it, and they return to the Condition of 
private Men. Indeed Mr. FZobbes (a) will have 
thoſe Monarchs likewiſe to be call'd Tempo- 
rary, who receive their power for Life, and 
affirms them to be properly no Monarchs, but 
only the Miniſters (b) of the People. But it is 
contrary to the Common Cuſtom of Speech to 
call im a Temporary Prince, who doth not 
lay down his Dignity, but with his Life : this 
Term being properly applied to thoſe, whoſe 
Authority expires at ſuch a certain and definite 
point of Time, not by Chance, but by Right. 
XV. But Learned Men are not agreed to ac- 
knowledge any ſuch Thing, as a Temporary 
Monarch. Grotzss (c) will have the Dictator , 
amongſt the Romans, whole Power laſted but 
{ix Months, to have been truly a Monarch: 
Becauſe (lays he) whil/t this Period lafted, be 


exercis'd all the As of the Supreme Author; 7 
with the ſame Right, as thoſe who are maſt 
juſtly and properly Sovereign Princes; neither 
could his Atts be revers'd by other Power. 
But we underſtand the Nature of Moral 7. hings 
by their Operations ; and, conſequently , thoſe 
Powers, which produce the ſame Effet?s, ought to 
go under the ſame Name. Tho' the continuance 
of a Thing doth not change the nature of it 
(2), yet there is no doubt to be made, but that 
a Temporary Command is in Dignity much in- 
ferior to one Perpetual; ſince Men are wont to 
reſpe&t thoſe with a much more ſolid Venera- 
tion, whom they apprehend to be incapable of 
returning to a private Condition, than thoſe 
whom, in a little time, they are again like to 
ſee on the ſame Level with themſelves. Bur 
indeed, Buainus (d) before Grotins, and many 
good Authors ſince him, have ſhown, that the 
Dictator was by no means a Monarch, but on] 
an Extraordinary Magiſtrate. Nor doth that 
Axiom ſtand on very ſure Ground, T hoſe are 
the ſame Powers which produce the ſame Effects: 
for it muſt be farther conſider d, whether the 
Perſon exerciſeth this Power as properly 515 
0187, or as delegated to him by Others, to uſe 
in their ſtead. On which account, it is a 
Miſtake likewiſe in Crotius (e), to rank thoſe 
Perſons in the Claſs of Temporary Monarchs, 
Who, during the Minority of Kings, or in the 
time of their Captivity, or are appom. 
ted Protector. in as much as they are neither 
ref? to the People, nor it their Power revo. 
cable, before the time fix d by Law For theſe 
Governours exerciſe the Supreme Authority, 
not in their own Name, but in Another's; and 
therefore can no more be term'd Monarchs, 
than we call a Guardian the Proprietor of the 
Goods of his Yard. And then, no Man, who 
is vers'd in the Roman Hiſtory , will allow, 
that the Dictator, had all, and each preciſe 
rt (3) of the Sovereignty ſo committed to 
im together, as that during the ſix Months 
Space, he might exerciſe it as he pleas'd. And 
as for what is urged, that His As could not 
be revers'd by any other Power ; it is not abſurd 
to ſuppoſe a iſtrate, ſo Commiſſion d and 
Impower'd, that, at leaſt, in ſome certain 
Affairs, there ſhall lie no Appeal from his 
Sentence; and yet he ſhall be no more than a 
Magiſtrate (f). 

It is worth obſerving on this Head, that the 
Power of the DiQtators, and of all other Ma- 
giſtrates, appointed for a certain time, doth at 
that very Inſtance expire, and the Perſons do, 
by Right, return to a private Station: And 
that Cree, what-ever they do, after this 
preciſe point of Time, is look'd on as a pri- 
vate AR, to which any Man may refuſe Obe- 
dience (4); tho', perhaps they (till bear the Ex- 


mnie 
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(1) F. Hobbes, c. 6. [. 13. ibiq. Aunstat. (a) De Cive, ubi ſupra, c. 7. . 16. (b) C. 9. f. 11. (c) L. 1. c. 3. f. 11. 


(2) Ser a Treatiſe of Mr. Budde's, intitul d, 
the 48. (d) De Republ.l. 1. c. 8. (e) Bid. 


Juriſprudentia Hiſtoricæ Specimen, . 47. See His 43d Section co 
(3) See Roſin. Antiq. Rom. L. 7. c. 17. 


(f) ED Geneſ. XLL 


40, 44. L. 7.t. 62.1, 19. C. De Appell. & Conſultat. L. 1. f. 4. 1. 8. C. De Epiſcop audient. Etiam 1. 42. C. De 
Sentent. Præf. præt. & L 4. *. 4. J. 17, 18. D. De Minoribus Add. Livy, I. V 
Valer. Max. J. 2. c. 7. /. 8. in fiu. 


(4) See Sidney upon Government, c. 2.f. 24. 
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ternal Enfigns of Power. Hence to abrogate 
the Command of ſuch Repreſentatives, there 
is no need of a new Decree of the People; but, 
if they refuſe to reſign, the old Decree is ſuffi- 
cient to be immediately put in Execution 
againſt them. For thoſe Rights, the Validity 
of which depends on a certain Space of Time, 
as on a neceſſary Condition, do ceaſe with the 
elapſed Time, without farther Proceſs: But 
in Controverſies about Rights, when the Qua- 
lity of certain Actions is to be proved, there is 
need of long Debate, and of a formal Sentence. 
The reaſon of which Difference is this; there 
can be no Diſpute whether ſuch a point of 
Time is paſsd; but whether an Action was 
good or bad, may be argued with Probability 
on both ſides (a). 

But it is by many Men thought impoſſible to 
give an Inſtance of Temporary Sovereignty, 
if we ſpeak of ſuch Power as is properly Su- 
preme, and not conferr'd by Deputation. For 
what we read of Auguſtus (b), that he would 
ſuffer his Empire to be granted him only for 
ten Years, and, upon the expiring of that Term, 
renew'd it again for ten Years more; was a 
meer [eſt * a popular Cheat. Nabar ane s, 
in N Curtius (c), hid the vileſt Treachery 
under the ſame ſpecious Propoſal: Put Tour 
Government (lays he to Darius) into the Hands 
of Another, who ſhall bear the Name of a King, 
"till ſuch time as he ſhall have driven the 
out of Alia; and when his Victory hath ſecured t 
Kingdom, let him reſtore it to its proper Maſter. 
Let Beſſus enjoy the —__ Command, during 
this Juncture; and when things are ſetiled, let 
him deliver to Tou, the lawful Prince, that 
Power which be recery'd only in Truſt(d). In 
Nicephorus (e) we find Michael Palzologus ob- 
liged by Oath, to adminiſter the Government, 
all che lawful Heir and Succeſſor ſhould be 
grown up, and then to reſign freely to him the 
Throne and all the Enfigns of Majeſty. Tho' 
indeed his Oath was never kept. As for the 
Compact between Zzeocles and Polynices, that 
they ſhould Reign each a Year by Turns, this 
Inſtance may eafily be Anſwered, by ſaying, 
that it was contrived only as an Expedient to 
keep the Kingdom undivided; each Brother 
thus poſſeſſing the entire Command, tho'1n an 
alternate Courſe (f). 

XVI. As for that way of poſlefling King- 
doms, by which they are ſaid to be in he Pa- 
trimony of the Prince, we are firit of all to ob- 
ſerve, that a Man's Patrimony is not, ſtrictly 
ſpcaking, ſo much what he derives by Inhe- 
ritance from his Parents, as what he enjoys 
with full Property or Dominion, by what-ever 
Means 1t came into his Hands. Hence, as 


„„ 


Property is chiefly applied to Things; ſo they 
too are eſpecially term'd Patrimonial; in as 
much as they have no inherent Right, which 
might hinder the Poſſeſſor, either from em- 
ploying, or from abuſing them at his Pleaſure. 
Afterwards Slaves came to be added to the 
Things or Goods, * compoſed the Patri- 
mony of their Lords; who challeng'd ſo ab- 
ſolute a Right and Title over them, as to 
make the Servant not at all concern'd in his 
own Safety or Deſtruction, affirming the 
one and the other to be entirely the Maſter's 
Advantage and the Maſter's Loſs. And within 
theſe Bounds did the Fathers of Families con- 
fine their Patrimonies in the early Times. For 
as to the Right of governing their Wives and 
Children, tho' this indeed belong'd to them, 
and to them alone; yet in as much as theſe 
near Relations were Perſons conſiderable on 
their own account, they did not pretend to 
put them amongſt their boſſeſſions, or, to 
reckon them part of their Wealth and Eſtate(g). 
Nor are Men wont to ſet down their Learning 
and their Skill in the Liſt of their Fortunes, 
however 2 to them (h): tho' many 
a Perſon, by theſe Accompliſhments, ſupplies 
the want of real Poſſeſſions, and comes under 
that Character in Ovid (i); 


Ars ill: ſua cenſus erat. —— 


His Art was his Eltate. 


But when the Ambition of Princes began to 
rank amongſt the chief Goods, a Power and 
Command over other Men; and many of them 
brought it into a Cuſtom, to maintain their 
own Pleaſures and Vices at the Subject's Colt; 
thoſe Kingdoms came to be look'd on as Patri- 
monies, which the Sovereign had receiv'd a 


Power of alienating, as he ſhould think fir: 


this being eſteem'd the utmoſt Force of Pro- 
periy, and the very Eſſence, in which a real 
poſſeſſion did conſiſt (1). Whereas other Mo- 
narchs, who had not obtain'd fo vaſt a Privi- 
lege, and ſo unbounded a Power over their 
Realms, were ſaid to hold them in the manner 
of Perſonal Poſſeſſions, and rather to have the 
Uſe of them than the Property. Which Di- 
ſtinction ſeems to have taken its Riſe from the 
different ways of acquiring Government, eſpe - 
cially Monarchical. For altho' no Prince can 
be lawfully Conſtituted, without the Conſent 
of the Subjects, yet there are different manners 
of exerting and applying this Conſent. So 
that, in ſome Caſes, the King confers a Benefit 
on the People, in taking them under his Sove- 
reignty : in others, the King is highly obliged 
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( a) Yid. Livy, I. III. c. 38, &. Ib) Dio. 1 53. 


(1 IV. c. 23, &. 33-) may be produced, with better Colour, for an Inſtance of a Kingdom in Truſt. 


(f) Via. Euripid. in Phæniſs. Statius Theb. J. 1. 


© ibi Jac. Godofred. & L. 9. f. 2. J. 33. D. ad L. Aquil. 


— — 


(d) What we meet with in Diod, Sic. 
'e) L. IV. 
(g) Vid. L. 50. t. 17. J. 126. 1. D. De diverſ. Reg. Jur. 

Ch) Philo Jud. De Plant atione Noe, p. 224. C. Ed. 


(c) IL. V. c. 9. 


Parif. The Painter reckons his Art, and every Mechanick the Myſtery of his Calling, @ kind of Inheritance or Fortune to 
im ; not as an Earthly Poſſeſſion, but as a free Reward. For theſe Advantages, tho' they do not fall under Property, yet 


are hizhly Beneficial to the Perſons who enjoy them. 
and B. 8. c. 5. ſ. 9, Cc. 


(i) Metam. I. 3. v. 588. 


and 


( 1 ) See the next Chapter, 
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and indebted to the —_ for advancing him 
to the Throne. Thoſe, who have given a 
Prince juſt Cauſe of proceeding to Hoſtility 
againſt them, in caſe they loſe the Day, may 
by the Right of War, be deprived of all their 
poſſeſſions, and of their perſonal Liberty it 
ſelf. Therefore, if Men under theſe Circum- 
ſtances are admitted to any Terms or Con- 
ditions, they are to acknowledge it as the pure 
Favour and Mercy of the Conquerour : who, 
tho' he leaves them to enjoy their Life and 
perſonal Liberty, and private Eſtates; yet 1s 
ſuppoſed to challenge the Sovereigaty over 
them in the fulleſt and moſt irrevocable man- 
ner, for himſelf and his Poſterity. The ſame 
Claim is preſum'd to be made by a Prince, who 
receives 2 People into his Protection, when 
they had otherwiſe been inevitably ruin d (a). 
Now the Effect, reſulting from a Sovereignty 
thus obtain'd, is chiefly ſeen in this, that not 
only the Condition of the Subjects depends en- 
tirely on the Pleaſure of the Prince; but that 
the Prince may transfer his Right of govern- 
ing ſuch a Realm, on any Perſon whom he ſhall 
chooſe; and conſequently _ appoint any 
Method of Succeſſion, that ſhall be agreeable 
to his Judgment or Inclination. 

XVII. But where the King receives his 
Crown from the Grant of the People, there, 
each Perſon, thus concurring , is ſuppoſed to 
have reſerv'd and ſecured to himſelf fo much 
of his former Rights and Privileges, as 1s con- 
fiſtent with the Nature of a Civil State. And 
therefore, the Conditionof the Subjects, under 
ſuch a Conſtitution, rather depends on their 
own Choice, than on the Prince's Pleaſure. 
Yet they could not but find it neceſſary, to 
abridge . — of their Natural Liberty in 
ſuch a Degree, as the Form of Government 
required which they are now about to intro- 
duce. Farther, 8 in conferring Sove- 
reignty by a voluntary Act, Men are uſually 
prevail'd upon, by the Conſideration of ſome 
peculiar Merit or Advantage in the Perſon, aud 
therefore would not perhaps ſubmit to the 
Authority of Anozher, as they are willing to 
yield to %s; it follows, that according to the 
regular Courſe, the People are to determine on 
whom the Crown ſhall devolve, after the De- 
ceaſe of the King now elefed. And here, if 
the People ſhould not think 1t proper to con- 
{titute every new King by a particular Election, 
it ſhall be in their Power to ſettle the Method 
of Succeſſion; and the Prince's Nomination ſhall, 
in this point, by no means hold good againſt 
their Act. Upon this account chiefly it is, that 
many Authors have affirm'd theſe Monarchs to 
hold their Realms jure aſufructuario, by the 
Right of Uſe and Profit ; as we have already 
hinted : 1n as much as by their own Pleaſure, 
and without the Conſent of the People, they 
can ſettle nothing, either in regard to the in- 


ward Frame and Conſtitution of the Srate, or 
to the alienating and transferring it on any 
Perſon (b) (1). We are by no means for extend. 
ing the Compariſon farther, between Princes, 
conſtituted by the free Grant of the People 
and thoſe Perſons, whom the Civil Law terms 
Uſufrut7uarii, Poſſeſſors of things with a Title 
only to the Uſe. And therefore we utterly 


diſlike the Aﬀertion of Mr. Hobbes, which we 


meet with in his Book De Cive (c) 1f, ſays 
he, the People, c er they departed om the 
Election of a Temporary Monarch, (that is, in 
his Notion, a Prince who receives the Govern. 
ment for Life,) made a Decree to meet again at 
a certam T ime and Place after his Death ; then, 


% ſoon as he ſhall happen to deceaſe, the Se- 


reignty returns in full to the People, not by any © 
new Act of theirs; but by the Right which ap 


before enjoy d. For during that whole Interval, 
the Supreme Dominion was in the People, as to 
the Property,and only as to the Uſe and Exerciſe, 
in that Temporary «Monarch, This Notion, if 
taken in the groſs Senſe in which it is deliver d, 
we cannot but look upon as highly dangerous 
and pre judicial to all thoſe Limited Princes, 
who are ordain'd by the voluntary Donation of 
the People, and bound up to certain funda- 
mental Laws. And the rather, becauſe, ſince 
he hath taken the Liberty to call a King for 
Life, a Temporary Monarch, others may with 
as much reaſon extend the Name to thoſe who 
receive the Sovereignty, with the Privilege of 
tranſmitting it by Inheritance, yet fo as to 
keep it within their own Line and Family. 
Beſides, ſince Mr. Hobbes bath not determin d 
how far he would ſtretch the Parallel which 
he uſeth, he may eaſily be intangled in a Train 
of very pernzcious Conſequences. For ſince 
Property confider'd in it ſelf, is a much more 
noble Right, than that of Temporary Uſe; 
ſome Men may on theſe Principles, conclude 

that the People are Superior to the Prince, and 

have a Power of bringing him to Correction, 

in caſe he doth not govern according to their 
Pleaſure and Humour. On the like Score, we 
ought to reject what the ſame Author lays 
down in his Leviathan (d), that Zlective Kings 
have not the Supreme Power ; that T hey, 

have the Privilege of appointing a Succeſſor after 
the Death of the preſent King, do really hold the 
Sovereignty even in his Life time: ſince none 
have Right to give that which they have no Right 
Zo poſſeſs. For as to the Power of a Sovereign 
over his Subjects, it matters little what Pro- 
viſion is ſettled, or what Method agreed on, in 
Caſe of an Inter. regnum. And even when 
this Point is {tated and determin'd by Law, the 
Subjects may nevertheleſs yield a molt ſtr ict 
Obedience to the Prince, and be far from in- 
vading any part of the Sovereignty, or from 
thinking of a Succeſſor, or of a new Form of 
Government, during the Life of their preſent 


(2) The reaſons urged againſt Patrimonial 
Grotius, I. 1 c. 3. ſ. 12. (b) Comp. L. 7. t. 1. 
F. Grot, ubi ſupra, ſ. 13. 40 V 


r. J. 13. 
C. VII. ſ. 16. 


by Franc. Huttomann. Queſt. Illuftr. 1. are anſwered by 


. nit. J. 15. f. 1. D. De UſufruR. & L. 3. 5. 33. , 9 C. 


lh Bo Maſter. 
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Maſter. And then, beſides, tis a very weak 
Conſequence to ſay, that becauſe an Elective 
prince cannot appoint a Succeſſor at his 1 
ſure, therefore he hath the Uſe only, and not 
the Property of the ſupreme Command, and is 
no more than the Miniſter of a Power which 


reſides in others. For all the Power which, in. 


this Caſe, continues in others, 1s, that upon 
the Deceafe of the Prince, the Liberty of con- 
ſulting their own Security, and of governin 

their Actions by their own Judgment, ſhal 

return to them. But for the — of 
this Power, 'tis by no means neceſſary, ſo to 
break and divide the Sovereignty, as to ſay 
that the d , the Property or real Poſſeſſion 


4 ” 3 


refides in the People, and the 2 only, or 
the Ce, in the Prince. Since even is ihe 
Caſe of an Aſolute Lord or Governour, when 
he 2 the Perſon who was under his 
Dominion, falls again into the Liberty which 
Nature gave him, and the Force of which 
ſeems now to revive in him. Thus, who, for 
Inſtance, will pretend, that a Father hath 
only the of paternal Authority, becauſe, 
upon his Death, the Children are at their 
own Diſpoſal? Or that a Maſter hath only the 
gon of the Deſpotical Power, becauſe in caſe 


e die without Heirs, the Slaye recovers his 
Liberty? 


CHAP. 


VIL 


Of the Ways of acquiring Sovereignty, eſpecially Monarchical. 


INCE in examining how Sovereignty 1s 
acquired, it mult n be ſuppoſed 
before hand, that the Perſon who acquires it, 
is different from thoſe over whom he acquires 
it; 'tis manifeſt, that the Queſtion before us, 1s 
but little concern'd with Democracies; under 
which thoſe who command, and thoſe who 
obey, are diſtinguiſh'd by a Moral reſpect only 
and not a Phyſical. And though this Form of 
popular Government is ſometimes ſet up, upon 
the Expulſion of a King, or of the Ruling 
Members in an Ariſtocracy ; yet ſince ſtill the 
governing and the govern'd Parties are the 
{ame, tis abſurd to ſay, that the People have ob- 
tain'd the chief Command by a violent Courſe; 
or that the People have, by ſuch Force as pro- 
perly belongs to Subjects, erected a Sovereignty 
over themſelves. In Democracies, therefore, 
(coatrary to what we ſee in Monarchies,) the 
way of holding Sovereignty is ever one and 
the ſame. Yet theſe, as well as other States, 
may ſometimes owe their /xcreaſe and /mprove- 
ment to the Force of Arms, tho never properly 
their Original. i 
IL In Ariftecractes there appears ſome Diffe- 
rence, with regard to the manner of obtaining 
the Sovereign Power. Not only becauſe, in 
ſome places, this Form of Government was in- 
troduced by the voluntary AQ of the People, 
and in others by Violence ; but likewiſe be- 
cauſe, upon the Deceaſe of any Member in theſe 
Ruling Councils, the vacant Seat is fill'd up in 
ſome jc by Election; and in ſome, again, 
Birth and Inheritance give a Title to the Ho- 
nour. But in Monarchies, this Difference of 
Acquiſition molt viſibly diſcloſeth it ſelf. For 
tho' all Princes in order to the Legal Eſtabliſh- 
ment of their Authority have need of the 
People's Conſent, yet this Conſent 1s obtain'd 


1 


ſeveral ways; and even when the Sovereignty 
is confer'd by the free Motion and Grant of the 
People, there is ſtill this Diſtinction, that ſome 
Princes are advanced to the Crown by Election, 
others by Succeſſion (x). 

III. The way of acquiring Sovereignty by 
Violence, is uſually term'd Occapatio, or 
Seifure (2) : which yet we muſt obſerve to be 
difterent from that by which we lay hold on 
things that want a Proprietor, and thus make 
them our own. For fince, in things of this 
kind, there 1s no inherent Right, which might 
cauſe them to belong rather to one Man than to 
another, (excepting the Determination of Civil 
Laws,) h 
there is no need of a particular Title, but it is 
ſufficient barely to lay our Hands upon them, 


with a Deſire of poſſeſſing them. But ſince 


every Man 1s, by Nature, equal to every Man, 
and conſequently not ſubje& to the Dominion 
of Others, therefore this bare ſeiſing by Force, 
is not enough to found a Lawful Sovereignty 
over Men, but muſt be attended with ſome 


other Title. When Grozzas (a) therefore tells 


us, That of Things which properly belong to no 
„Tus are Capable of Ser — Jodie 
Property; we mult not underſtand the word 
Soverezgnty in the ſtri& ſenſe, for ſuch as is 
exercis d over Men; but for a Sovereignty over 
Lands, the Effects and Vertue of which amounts 
to this; That no Perſon ought to fix in ſuch a 
Lordſhip, or Diſtrict of ours, againſt our Con- 
ſent, or unleſs he will yield himſelf a Subje& 
to us. For Men cannot be ſaid to belong to no 
Body; he is bis own Man, who is not Anothers. 
(b) And on this account the ſame Author (c) 
truly remarks, That in caſe a Perſon dyes with- 
out Heirs, bis Servants regam their Freedom, 
and his Subjects are left to their own Judgment 


7s 


ence to obtain the Property of them, 


(1) This manner of acquiring Sovereignty by the Right of Succeſſion, takes place likewiſe in Kingdoms origi- 


— — 


nally Eſtabliſh'd by a forc'd Conſent of the People, as will be ſhown hereafter in the 11th Section. 
(2) Sce above in B. 4. c. 6. the laſt Section. (a) L. 2. c. 3. C4. (b) Xenophon. Cyrop. I. 4. p. 59. Ed. H. Steph. 


Nothing is ſu much our own as our ſel usr. (c) L. 2. c. 9. f. 


and 
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and Diſpoſal ; inaſmuch as neither of theſe 
{all under the Right of Seiſure. But as for the 
Limitation which he adds, anleſs they volunta- 
rily relinquiſh therr —_ it might perhaps 
have been better omitted. For where can we 
find a Man, who will thus utterly wave and 
abdicate his Freedom? He may perhaps think 
it convenient always to be under ſome Maſter ; 
but he will likewiſe claim it as his Privilege to 
chooſe one Service rather than 11 ow 
Oc then, is a proper Means for the 
on of Sovereign 44 preſuppoſeth a juſt 
Cauſe of the Invaſion (i), and is confirm'd, by 
the Conſent of the SubjeR, and by ſubſequent 
Articles and Covenants (a). For without theſe 
mutual Ties, the State of Far continues; and 
there can be no Fidelity or Obligation, and 
therefare no true Authority or Command. On 
which Score Hornius (b) ought to fall under 
Cenſure when he aſſerts, That be who ſubalue t 
Another, upon precedent Injuries and juft Pro- 
vocation, immediately obtains a Lauſul Dominion 
over the Conquer'd Party, and needs not to wait 
for his Conſent. For how is it poſſible to deſcend 
from the Condition of War to that of Peace, 
without ſome intervening Compact? Or how 
can Allegiance be owed to him, who hath not 
purchas'd and receiv'd it by ſome certain 
Terms of Agreement? All the Advantage which 
the Conqueror in a Juſt War, gains in this re- 
ſpe& is, that he lies under no Neceſſity of ca- 
reſſing thoſe whom he hath ſubdued, and of 
winning their Conſent by Flatteries or Intrea- 
ties, but may extort it by denouncing the ſeye- 
reſt Evils. And therefore Fornins's Argument 
comes to nothing, when he ſays (c), That if the 
Conſent of the Conguer'd were, in this Caſe, ne- 
ceſiary, a lawful Congueror could never gain Do- 
mmion by oy 7 Pp in as _— ug 
ancy won of no force ſhould this ent 
Lhe — be with-held. For ſince ſuch Oc- 
cupancy ſuppoſeth the Victor to be ſuperior in 
Strength to the Vanquiſh'd, and therefore able 
to ſet hefore them any Pains or Puniſhments ; 
it cannot but have ſo much Effect, as to hinder 
them from with-holding their Compliance. 
Becauſe, as there is no Man, who would not 
rather Conquer than be Conquer'd,. ſo every 
wiſe Man, when he finds himſelf worſted, will 
be glad to come off as cheap as he can; and 
will by no means think himſelf prejudiced in 
yielding a Conſent to the Victor's Sway (2), 
w_ yr this he muſt have inevitably 
riſh'd. 
IV: But what ſhall we ſay in caſe the Do- 
minion be ſeiſed by Unjuf? Force? As to this 
Queſtion, it is firſt acknowledg'd on all hands, 
that a popular State, or the Majority in ſuch a 
State, may for the avoiding any grievous Evi 
(whatever be the occaſion which threatneth ih 


relinquiſh their preſent Liberty, and put th 
ſelves under the Command of, a ſingle Pers -4 
or of a ſelect Council. And ſor the ſame Rea. 
ſon, that à People, ſubje& to Kingly Govern. 
ment, may to eſcape Deſtruction, and when 
their Prince can no longer aſſiſt or protect 
them, ſubmit themſelves to another. But all 
the ſtreſs of the difficulty lies in this, that ſince 
Fear, unjuſtly * invalidates a Covenant, 
and fince he who by his injuriqus Proceedi 
hath endamaged another, is * to — 
Reſtitution, how ſuch a Conſent of the Subject 
as is extorted by unjuſt Force, can confer 
the Sovereignty in fo lawful a manner upon 
the Invader as to give him Quiet of Conſcience 
in the Foſſeſſion. For what Hornius ſays (3) is 
meer Trifling, T hat ſince the Sovereignty which 
the Invader receid d by the Conſent of the People, 
he did not take from the People, but was inveſted 
with it by GOD, therefore, were it to be re. 
for d, it muſt? be reſtor d to GOD, not te the 
People. But we ſhould rather conclude, thar 
fince the People, as Aornius himſelf allows, 
have the Power of appointing the Perſon in 
whom the Majeſty ſhould be infuſed by God; 
therefore, it is ſufficient, if the Oppreſſor re- 
ſtores this Power only to the People. For 
if the People do but recover the Privilege of 
marking out the Perſon who is to govern them 
by their own free Choice, they will not think 
themſelves much concern'd whether the In. 
vader retains the pretended Majeſty he hath 
ſeiſed, or reftores it to Heaven. Our Jud 
ment on this Point is, that we ought fi 
to confider, whether the Forcible Invader, 
hath turn'd a Democracy into a Monarchy, or 
whether, he hath driven out a Monarch, and 
ſettled himſelf in his room, In the latter 
Caſe, the Obligation to. Reſtitution doth not 
expire, till the Expel'd Prince and his Heirs, 
who had a Right of ſucceeding, are all deceas d; 
or, till ſuch an unfortunate Prince hath quite 
abdicated, or relinquiſh'd his Claim to the 
Kingdom: and this he is preſumed to have 
done, as by other Indications, fo if in a lon 
courſe of time he hath made no Effort towa 
the recovering of his Crown (d).. And in the 
mean time, even whilſt the Invader's Title 
and Conſcience are both unſettled, the Allegi- 
ance promis d by the Subjects to him, holds 
ſtrong and binding; — they did not give 
it, till they had done all that could be requir'd 
of them towards ſerving their old Maſter (4). 
As for the former Cafe, this ſeems the molt 
probable way of determining it, to fay, that 
ſince a Nation may live, in all reſpects, as hap- 
y under a Monarchy, as under a Democracy 
twill be eaſy for them to digeſt the Loſs o 
their popular Liberty, if their new Sovereign 
proves a good Governor. And we may pre- 


(:) Of this we ſhall treat in the Sixth Chapter of the Eighth 
, by the ſloweſt and moſt inſenſible 
them by Arms and Violence. Vid. Garcil. de la Vega, Com. Reg. 


J. 2. c. 19. (b) De Civitate, |. 2. c. 9. . 2. (e) Ibid. (:) See our Author's Abridgment, De Offic. Hom, & Ci vis, 


Tucas of Peru, to advance the Empire 
jects by Clemency and Kin to 


Book, S. 21. (a) It was a wiſe Rule with rhe 
and rather to invite new Sub- 


l. 2. c. 10. f. 2. (3) Ubi ſuprs. (d) Nd. Juſtin. I. 4. c. 2. 1. 3. Ed. rev. (4) Comp. Gror. J. 2. c. 4. J. 14- 


& 1.1, c. 4. . 19. 


ſume 
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ſame they are thus ſatisfied, when their quiet 
Deportment and long Uſe ſeems to have recon- 
ciled them to the Alteration. As for the few 
Murmurers and Malecontents which remain, 
they are not worthy to fall under regard: ſince 
there will not want ſome of this uneaſy Tem- 
per, in every Form of Government, however 
freely and fairly conſtituted by the Commu. 
nity. But in caſe the Invader, after having 
made this Change and Revolution in the 
State, ſhould treat his Subjects in a wicked 
and injurious manner, we can ſcarce conceive, 
that they are by any intrinſical Obligation en- 
gaged to obey him. We muſt not therefore grant 
Hornius (a) what he aſſerts without Proof, That 
it doth not belong to the Nature of Sovereignty, 
to conſider what way it was obtain d. inaſmuch 
as at all times, and in all places, it demands 
the ſame Correſpondent Obedience. For indeed, 
when a Perſon hath not only intruded into the 
Throne by Force or Fraud, but likewiſe ſtili 
grie vouſly oppreſſeth the People, and ſeems to 
make open and arbitrary Violence the Standard 
of his Reign; this is a Guilt which ſeems inca- 
pable of being purg'd by any Courſe of Years, 
tho' Time in other Caſes be thought ſufficient 
to found a Right of Preſcription. For long 
poſſeſſion is here nothing elſe but a long con- 
tinued Injury (b) (1). 

V. To theſe Enquiries another may be added, 
By what means and at what times a Community 
which hath thrown off Monarchical Govern- 
ment, 1s confirm'd in its new Democratical 
Frame? In reſclving which Doubt different 
Judgments muſt be given, according to the 
difference of the Caſes that may ariſe. Fir, 
then, if a City or Country hath on any Occa- 
ſion whatſoever diſcarded the Sovereignty it 
once ſtood under, and ſet it ſelf up for a Free 
Inde pendentState, upon ſuppoſition that it hath 
tranſacted the Affair in a friendly manner with 
its former Lord, and hath by him been ac- 
knowledg'd for a Free Common- wealth, it im- 
mediately commenceth ſuch, with the fulleſt 
Right of Liberty, and need not wait for the 
tedious Confirmation of Preſcription and Uſe. 
Secondly, if a Sovereign hath upon juſt Reaſons 
been diveſted of his Power, the Liberty is pre- 
ſently valid ſo ſoon as it is actually aſſerted; 
Nor is there any Neceſſity of its being either 
confirm'd by long Poſſeſſion, or * 
for lawful by the former Lord; except ſo far 
as this laſt Circumſtance may be a means of 
preventing all unjuſt Claims and N 
Pretenſions for the future (c). Thirdly, if 
the Conſtitution be alter d by an unjuſt Re- 
bellion, the Liberty thus uſurp'd fo long con- 
tinues Unlawful, as the Rightful Prince ſhall 
labour to reduce the Rebels to Obedience, 
or at leaſt by ſolemn Declaration ſhall proteſt 
and preſerve his Right over them; till by 
long Acquieſcence and Silence he may be pre- 
ſum'd to have given up his Claim. Fourthly, 
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if it ſo happen that a City or Country being in 
great Diſtreſs and Danger from an Enemy, ſhall 
in vain beg the Aſſiſtance of its Sovereign, who 
1s unable to- afford any Shelter or Support, ſo 
as to be put on its own Defence, and oblig'd 
to {eek for Safety from its own Strength and 
Counſel; we are of Opinion that the Right of 
the ſaid Sovereign doth expire, when for a 
conſide rable time the People have manag'd 
their own Affairs in a ſeparate manner, and 
have no Intercourſe, or Communication with 
their former Governour : inaſmuch as this 
manifeſtly argues a Dereliction or Deſertion on 
the part of the Sovereign. For tho' a King, 
or a Common. wealth ſhould be fore d, by the 
molt preſſing Neceſſity, thus to abandon a City, 
or a Country under their Dominion, to its own 
Care and Defence (d); yet ſo ſoon as they re- 
cover out of that Neceſſity, they ought imme- 
diately to return to the Exerciſe of their for- 
mer Sovereignty. Otherwiſe how can he pre- 
tend to be my Prince, who, for a long time, 
hath negleRed every part of his Princely Office, 
towards me, when 'twas in his power to have 
perform'd it (e)? 

VL The manner of acquiring Sovereignty b 
Election is, when a People already incorporate 
or now about to incorporate, do, by their own 
free Choice and Judgment, de/ign or nominate a 
certain Perſon for the ſupreme Command; who, 
upon receiving ſuch a Decree of the People, 
or of their Repreſentatives, together with the 
Promiſe of their Obedience, and having ac- 
cepted the Offer, is thereby inveſted with the 


governing Power. Zlection is uſually divided 


into Free and Limited. By the former, an 
Perſon, without Exception, may be de/izned, 
who either is, at preſent or probably will be 
hereafter, in all natural reſpe&s, fit for Em- 
pire. By the latter, no Perſon can rightly be 
pitch'd upon who 1s not of ſuch a Nation, or 
of ſuch a Family, or indued with ſuch a par- 
ticular Qualification. But indeed, if we con- 
ſider the 4 of Electing, as it radically and 
fundamentally inheres in the People, every 
Election will appear to be, in it felt, Free. 
For tho' an Order may have been once ma 


excluding ſuch a certain kind of Men from the 


Crown ; yet nothing hinders but that this 
Order may be repeald and diſannul'd. But if 
the People devolve their Right of Electing on 
a few Deputies, they commonly tie them u 

to certain Laws, defining the Conditions an 

Requiſites to be confider'd in thoſe who are 
Candidates for the Sovereignty. In ſome 
Places the Government is — 2 by a kind of 
Mixture of Election and Succeſſion: when the 
Crown deſcends, in courſe, to the Sons of the 
deceas'd Prince, yet ſo as that the Conſent of 
the People, or of the Nobles, ſhall firſt inter- 
vene. Which Conſent 1s not a bare Ceremony, 
like that of Inauguration, or of doing Homage, 
but hath the Force and Vertue of a Negative 


(a ) De Civitare, I. 2. c. 9. .. 4. (b) N. Juſtin. I. 3. c. 5. (1) Com Gre. I. 2. c. A f 14. & U 1. c. 4. ig. 


( c ) Vid. Baudium de Induciis Belli Belgici, I. 3. p. 178. 


(e Vid. Liv. 1.35. c. 16. 


(d) Ji. Liv. 1.3.6.6, l. 23. c. 21. 
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Vote. As ſuppoſing a People to have firſt con- 
fer'd the Government on the Author and 
Founder of the preſent Royal Family, under 
this Condition, that he ſhould tranſmit it to 
his Deſcendents, provided they appear d fit 
to receive it: in ſuch Kingdoms, the People, 
or the Nobles aſſemble on the Vacancy of the 
Throne, not properly to chooſe a new Prince, 
but only to declare, that they find no Objection 
in the Son to hinder him from inheriting his 
Father's Crown. 

VII. An Election may be made, either in a 
ri/eng State, now about to be ſet up, or in one 
formerly erected and eſtabliſh'd. In the former, 
after the Original Compact between the Mem- 
bers thus uniting, and after a Decree paſs d for 
the introducing of ſuch a Form of Govern- 
ment; the Community or the deputed Repre- 
ſentatives proceed to Election. Which being 
finiſn'd, and the Grant accepted, and a Cove- 
nant thereupon ratified between the Prince 
Elect, and the People, there immediately com- 
menceth a State perfectly Monarchical. But, in 
a Kingdom already eſtabliſh'd, it may happen, 
that the Monarch deceaſeth before his Suc- 
ceſſor is appointed; and then the Nation is 
{aid to ſuffer an /nter-reguum (1) Now what 
Frame a State falls into during ſuch an Inter- 
val, may eaſily be apprehended, if we conſider 
what thoſe Bonds were which held it together, 
in its former more regular and perfect Con- 
dition. Since then the Intrinſick Perfection 
of the State, and the actual Exiſtence of the 
Sovereign Power, were both owing to the 
latter Compact between the Prince and People; 
it follows, that the Perſon, in whom the So- 
vereignty properly reſided being extinct, the 
Kingdom finks into an inperfect Form, and is 
united only by the fir antecedent Pact, by 
which we conceive the particular Members of 
the Community to have agreed to incorporate 
in one Society, Not but that this primitive Pact 
uniting the general Body, 1s during the time 
of an /n;er-reguum conſiderably ſtrengthen d 
and alliſted, by the Endearment of a Common 
Country, and that kind of Relation or Affinity 
which reſults from thence : together with this 
Conſideration, that the Fortunes of moſt Men 
are fix d and rooted in that particular Soil, and 
the Effects of others not eaſily to be tranſ- 
ported or removed (a). And this too is the 
reaſon why a Common-wealth, under an /nter- 
reg uum, holds more firmly together than an 
Army, (eſpecially if compos'd of Mercenaries, ) 
when it hath loſt its General: inaſmuch as the 


Perſons, who compoſe the latter Body, are 
ſuch as either have no proper Country, or elſe 
a Country at a Diſtance. But now the wealthy 
part of a Nation, to preſerve and ſecure what 
they poſſeſs, will be ever moſt forward in main. 
taining a good Agreement, and molt induſtrious 
in re-eſtabliſhing and ſettling the Government. 
Tho' we may, with Li (b), call a Nation, 
during an Inter. regnum, A State without Co- 
vernment, and as it were, an Army without a 
General; yet becauſe Communines, at their 
firſt uniting, before the Sovereignty hath been 
confer'd, either on a ſingle Man, or on a Council, 
ſeem to bear the Semblance of Democracies (2); 
and farther, fince it is Natural, that all Per. 
ſons, upon the Deceaſe of Him to whom they 
committed their Guidance and Safety, ſhould 
take Care of 41 en Inter- 
regnum, regularly ſpeaking, hat ppear- 
ance of 2 o Temporary Democracy : at 
leaſt ſo far, as that the Content of the whole 
People is to determine all Points, both in re- 
gard to the Adminiſtration of publick Affairs, 
and to the Creation of a new Prince ; unleſs 
they are more inclin'd to introduce ſome other 
Frame and Conſtitution. And yet 1t 1s not 
properly a perfect Democracy; in as much as 
no Decree hath yet paſs d to fix the Sovereignty 
in a Council of the whole People, by perpetual 
Right; and becauſe the Laws and publick In- 
ſtitutions are ſtill adapted to Monarchical Go- 
vernment. Tho' it may likewiſe happen, that 
when a Kingdom conſiſts of very large Integral 
Parts, as ſuppoſe of diverſe Nations, Provinces 
or great Cities, it ſhall, in caſe of an /wer- 
regnum, appear like ſome Collective or Mie. 
matical Form (3). | 
Hence tis evident in what ſenſe we are to ex- 
pound that Aſſertion, laid down by Crotius (c) 
and others, That when a King dyes without 4 
Succeſſor, the Sovereignty returns to the People. 
That is, altho', during an Inter. reguum, the 
Sovereign Authority may ſo far be ſaid not to 
be 2 in the People, as that they have 
not receiv d it in a formal manner, or by a per- 
petual Decree; yet they may in the mean time, 
either by themſelves, or their Delegates, exer- 
eiſe all thoſe Acts of Sovereignty, which appear 
conducive to their Safety and Preſervation. 
For thoſe Authors are manifeſtly in an Error, 
who aſlert, that upon the Extinction of the 
Royal Family, the Sovereignty doth not return 
to the 4 but only the Power of deſign- 
ing and chooling a new King. As if, in the 
Caſe of an Inter. reguum, the People were Ne- 


( 1 ) See a Diſcourſe of our Author's, De Inter- reguis, which is amongſt his Academical Diſſertations. 

(a) Lyſias contra Philon. Orat. 30. c. 2. p. 471. Thoſe who are Natural Subject, but yet of ſuch an Opinion, as to efteem 
any Country ther own where they can promote their own Intereft and Gain, muft certainly negle# the Common Good of the 
State, to ſerve their own private Advantage : ſince tis not the Place where they were born, but the Fortunes and Riches they 


poſſeſs, which they look upon at their Country 


, and their deareft Concern. Livy, 1. 2. c. 1. well obſerves, That the Minds 


of Subjefis are engaged and united by the dear Pledges of Wives and Children, and by a kind of Natural Affection to the 


Sai! where they have ſo long taken Root. 


Antiphon, Orar. 16. Nor was it an eaſy thing for him to deſert the City; his Children and his Wealth being ſufficient 
Pledges for his Stay. Hence, as Plutarch remarks, (in Mario, p. 410. A.) the Remans choſe Men in their Army aC- 
cording to their Eſtates ; theſe being Pledges and Securities for Fidelity, whilft they ſeem'd now to have pawn'd or ſtaked 


all they were worth, (b) 


L. I. c. 17. (2) See above in 


h. 3. 8S 6. (3 ] Upon this, ſee above in Ch. 5. S. 16. 


See a Nr of cup Author's, De Syſtematibus Civitetum, which is amongſt his Academical Diſſertations. 
ce Le. LC 7. | 
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ceſſarily obliged to conſtitute another Mo- 
narch! And as if they could not confer the 
ruling Power on a ſele& Council, and ſo make 
an Ariſtocracy ; or, eſtabliſh the preſent De- 
mocracy, for a regular and ſtanding Govern- 
ment 

VIII. But thoſe States have conſulted their 
own Peace in the ſafeſt manner, which, to 
avoid the Inconveniences uſually arifing from 
an /nter-regnum, have ordain'd, before-hand, 
on what Perſons the chief Adminiſtration ſhall 
fall, when there happens to be a Vacancy in 
the Throne. And theſe, by whatever Names 
or Titles they paſs, whether of Z/nter-reges, 
protectors, Regents, or the like, are Tempo- 
rary, (or, as we may ſay, Provi/tonal) Magi- 
{trates, who, by the Authority of the whole 
People, are to perform, during the preſent Exi- 
gency, the Acts of the Supreme Power, at leaſt 
ſuch as are neceſſary to hold the Community 
together; yet ſo as to be accountable for 
their Management to the People; which ac- 
count the new King doth, as in the Name 
of the People, de mand. The Power of theſe 
Officers, upon the Election of another Prince, 
or the ſetting up another Form of Government, 
preſently expires. 

In thoſe Kingdoms where there are conſtant 
and perpetual Senazes, yet ſuch as, in the Life- 
time of the Prince, do not hold the Sovereign 
Authority; upon the Prince's Death, the Se- 
nate cannot, by any proper Right, claim that 
Authority, which before they wanted. Yet 
tis moſt convenient, that in caſe of an 7nter- 
regnum, the chief Adminiſtration of Affairs 
ſhall, for that time, be delegated to them; as 
they were before employ'd by the King to 
aſſiſt him in his Counſels and his Cares. But 
then, the Power which they exerciſe on this 
Occaſion, ſhall be ſuppoſed to be confer'd on 
them by the Grant of the whole People. For 
whatever Authority they receiv'd from the 
King, as a Body of Magiſtrates, expires upon 
his dying without a Succeſſor (a); and if they 
are allow'd to proceed in the Exerciſe of their 
former Function, the Privilege is not owing to 
the Commiſſion of the Prince, but to the Fa- 
vour of the People (b). And therefore they 
can hold their Power no longer than the Com- 
munity pleaſeth ; much leſs can they challenge 
a perpetual Sovereignty, or, by their own Au- 
thority, ere& themſelves into an Ariftocratical 
Body, or a ſelect governing Council. For ' tis 
the Prerqgative of the Community, to eſtabliſh 
what Frame of Government they think fit; 
unleſs they have, by Oath, obliged themſelves 
io avoid ſome particular Conſtitution. Dio. 
uyſius FHalicarnaſſeus (c) reports, that when 
the frequent Changes of the /nter-reges diſ- 
pleas'd the Romans, who ſeem'd thus to have 
brought a hundred Kings upon themſelves by 
getting rid of one, the Senate refer'd 1t to the 


= of the People to put the Common- 
wealth into the hands, either of Kings or of An- 
nual Magiſtrates ; as ſhould ſuit beſt with their 
Inclinatzons. Tho! indeed we find the People 
returning the Complement and leaving this 
Option to the Senate (d). 

IX. To give farther Light to this Enquiry, 
it may be worth our while to examine the Caſe 
which Mr. Hobbes (e) puts, and the Iſſue of 
his Opinion upon 1t. 7 lays he, the People 
aſſembled, delryer the Sovereignty to one particular 
Man to hold, only during his Life; and when 
they bave ſo done, depart, without ordering any 
thing about the Place where they ſhall meet to 
oy = Election after 3 they will 

10 er one Compound Perſon, but a looſe in- 
dependent Multitude in which it ſhall be lawful 
for any Man to meet and conſult with any others, 
at any Time, and at any Place. Whence he con- 
cludes, that ſuch a Monarch is, by the Law of 
Gratitude, obliged to take Care that the State 
be not diffolv'd upon his Deceaſe: either by 
fixing a certain Time and Place, when and 
where as many of the People, as think fit, 
may meet and form an Aſſembly ; or elſe by 
nominating a Succeſſor, according as the In- 
tereſt of the Common-wealth ſhall ſeem to re- 
quire. Now here Mr. ZZobbes is in a Miltake, 
whilſt he thinks, That the People by depart- 
© ing from one Aſſembly, without appointing the 
© Time and Place for another, do disband and 
© ſeparate into a diſorderly Multitude ; applying 
it, as he doth, to thoſe, who in chooſing a 
King, have eſtabliſh'd themſelves into a regular 
and perfect State; and not to thoſe who have 
it ſtill under Doubt and Conſultation, what 
State or political Syſtem they ſhall introduce. 


For when a Multitude come together on the 


laſt account, and depart without agreeing to 
meet again, tis plain they are diſſolv'd re in- 
fea, and conſequently remain in the ſame di- 
vided independent Condition in which they 
were before. But they who have once incor- 
porated themſelves into a _—_ Common- 
wealth, have ſubjected themſelves to a King, 
and have fix d all their Fortunes in this Seat, 
cannot be preſumed guilty of ſuch a Folly, as 
to defire, that upon the King's Deceaſe, the 
State ſhall likewiſe be extinct, and themſelves 
thrown 1nto the natural Condition of Anarchy, 
not without manifeſt Danger of loſing the Se- 
curity, which they enjoy under the preſent 
Eſtabliſhment. Therefore, if they have not 
conferr'd the Sovereignty on the Prince, with 
the Right of Inheritance, or with a Power to 
diſpoſe of the Succeſſion, as he ſhall think fit, 
they mult be ſuppoſed, at leaſt, to have tacitly 
agreed, that immediately, N the Prince's 
Death, they will hold an Aſſembly, either at 
the uſual Place, or where the Prince kept his 
Court. Nor will there be wanting, in a whole 
People, ſome Perſons of great Authority and 


(a) V. Conneſtag. de Unions Luſitan. I. 3. p. 116. (b) Add. Bodin. de Republ. I. 3. c. 2. p. 417. (e) d. I. 2. 


Liv. I. 1. c. 11. (d) See the Hiſtory of the Inter- regnum in Poland, upon the 
Piaſec. ad Ann. Chriſti, 1632. (e) De Cive, c. 7.1. 52 16. 
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Worth, whoſe Influence will be able to keep 
the Multitude in good order, and to bring them, 
as ſoon as poſlible, to a general Conſultation, 
for ſettling the Common- wealth. Hence too 
it is evident, how far we are to admit of a 
another Aſſertion of Mr. Hobbes (a), that 
When a Monarch renounceth and abdicates the 
Government, for himſelf and his Heirs, the Sub- 


obtain'd or receiv'd, is continued to his Poſte. 
rity. This Succeſſion (i) is appointed, either at 
the Pleaſure of the Prince, or at the Pleaſure 
of the People (2). Thoſe Princes, who poſleſs 
their Realms after the manner of Patrimonzes 
have a Right to diſpoſe of the Succeſſion, 25 
cording to their own Inclinations; and when 
they have once declared their Pleaſure in this 


jets return to their Abſolute and Natural Li. Point, it ought no leſs ſtrictly to be obſerv d, 
berty. For it can never be true in this Senſe, than the laſt Will of any Teſtator. And in 
that the People, on ſuch an Occaſion, relaple this Caſe, a =—_ may divide his Dominions 
into a confuſed Multitude, without any Tye amongit his Children by equal Portions, and 
or Relation to each other; but only that ny without regarding the Difference of Sex. Or 
receive an abſolute Right of liſting and diſ- if his Legitimate Iſſue fail, he may tranſmit 
poſing themſelves a-new, under any Frame and the Crown to his Natural (e), or to his 
Conltitution. Adopted Son; nay, if he thinks fit, to one no 
X. In Hereditary Realms, there ariſeth ſome way related to his Family (f). But when ſuch 
Semblance of an Inter. regnum, when the King a Monarch hath made no Proviſion about the 
dyes leaving his Queen with Child, or, at leaſt, Succeſſion, it mult then be conſider d, what 
under probable Hopes of Breeding. Now by Perſon the common Courle and Order of Nature 
the Conſent of molt Nations, a Right may be calls to inherit the Throne. For though the 
transfer'd even on un-born Heirs, 10 as to give Prince, in his Life-time, did neither by Teſta- 
them the juſt Title and Property, tho', as yet, ment, nor any other way, ſignify his Reſolu- 
incapable of the Uſe or Exerciſe (). But now, tion in this Affair; yet we mult preſume, that 
whereas there is a proper Subject, in which he did by no means defire the State, ſhould, 
the Supreme Authority reſides, there cannot upon his Deceaſe, fall into Anarchy: Common 
really be an /uter-regnum. On which account, Humanity not ſuffering him to leave his Sub. 
neither the Minority, nor the Captivity of jets in a Condition of Miſery and Ruine. Eſpe- 
Princes create an Znter-regnum, in the ſtrict cially ſince, if he purpoſely declin'd to make 
Senſe of the Word. Yet as to the latter Caſe, a future Settlement, 1t had been eaſy for him 
it hath been a frequent Practice in the World, to have given the People Notice; ſo that, 
for the Relations of a Captive Prince, to hold upon this Intimation, they might have agreed 
him for dead, and to proceed accordingly; on ſome Expedient for their own Security. 
whereas they ought rather to adminiſter the Beſides, we ought in Reaſon to ſuppoſe, that 
Government in his Name, till he ſhall return Princes, as well as other Perſons, are unwilling 
from his Impriſonment, or dye under it (c). that the Rights or the Poſſeſſions, which they 
Now ſaltho', before the Royal Iſſue be brought have acquired, ſhould, at their Deceaſe, either 
into the World, 1t cannot certainly be known be imbezel'd, or lefr, as it were, to the firſt 
whether the Child will prove alive or dead, a Taker; but that they would have them de- 
Son or a Daughter, (in Nations where the Fair volve entire to their deareſt Friends. Therefore 
Sex is excluded from the Crown :) yet till this when ſuch an Omiſhon happens in Patrimonial 
point is clearly determin'd by time, the People Kingdoms, the ſame Order is to be obſerv'd as 
can by no means challenge ſuch a Right, as they in Private Inheritances ; except fo far as the 
obtain in a proper /uter-regnum; but the King- Diſpoſition and the Safety of the Nation make 
dom mult, in the mean while, be govern'd in it adviſable to recede from that Method. For 
the ſame Method as is wont to be obſerv d, du- although tis very likely, that a Father bears an 
ring the Minority of a Prince (d). equal Affection towards all his Children, yet if 
Xl. By the way of Succeſſion or Inheritance, he be wiſe, he will ſo far moderate and reſtrain 
the Sovereign Right, which one Perſon hath it, as not to weaken the Hereditary Eltate, 


— — — — — —ů— 


(a) Leviati c. zt. (b) Hence the Perſfans, when their Prince Hormiſdas died, leaving his Queen with Child, 


proclaim'd the unborn King, and crown'd Him too, by fixing the Diadem on the Royal Burthen: nay, they voted 


the Infant a particular Name, firmly believing it would be a Son. And this proved the Great Sapores, fo renown'd 
in Story. Agathias, I. 4. c. 10. (c ) Vid. Juſtin. 1. 36. c. 1. Trebell. Poll. in Gallien. c. 1. We have a Story to 
this Purpoſe in Dien Caſſius, 1. 36. Tygranes, the Armenian Prince, had vaſt Treaſures, laid up in the fortiſied 
Places of Sophene. When Pompey demanded all his Wealth to be delivered up to him, by thoſe who had it in 
Charge, their Anſwer was, That they would do nothing without expreſs Orders from their Maſter. And when Tygranes, 
though againſt his Will, commanded them to open the Caſtles, they ſtill refuſed ro comply, urging that the King 
laid this Injun&tion on them, not voluntarily, but through Compulſion. Yer they afrerwards were oblig'd to de- 
liver all up, when they found their Prince was ſeverely uſed, and throw n into Chains upon their Refuſal. Demetrias, 
being made a Priſoner by Seleucus, commanded his Son, with his Captains and Friends that were at Athens and 
Corinth, not to believe his own Writing, or Seal when they ſhould be ſhown to them: but ro keep for 4ntigonus 
his Towns, and the Remains of his Kingdom, as if he were actually dead. Plutarch. in Demet. p. 914 D. 


(d) Va. Serran. Hift. Gall. in Philipp. Valeſ. ab init. (1) Vid. Gror. |. x. c. 7. 5. 12, 13. (+5 See Mr. Budde's 


Dillertation, De T:ſtamentis ſummorum Imperantium, & ſpeciatim Caroli Iii Hiſpan. Reg. c. 1. ſ. 21, Cc. See like- 
wiſe Siuncy upon Government, C. 3. 5. 18. (e) Thus Alphonſus, King of Arragon, gave the Kingdom of Naples, 
which he had conquer'd, to his Baſe Son Ferdinand: whereas others pretended, that it ought to have been united 
to 4rragon, by the Arms and Wealth of which Nation, it had been ſubdued. GCuiccfardin. I. 5. 

(f, Add Juſtin, J. 41. c. 5. u. 10. | * ä 
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on which the Security and Honour of the Fa- 
mily in a great meaſure depend : and he ſhall 
be preſumed to have taken this Reſolution, if 
he hath not expreſly declar'd any thing to the 
contrary. From theſe Confiderations it follows, 
that ſuch a Prince as we are now ſpeaking of, 
is deſirous to have the Monarchical Frame of 
Government preſerved after his Death; in as 
much as he ſhew'd his Approbation of it by 
his own Example, and did not afterwards re- 
verſe or alter it, by his Word or Deed. And 
farther, ſince Men are naturally inclin'd to 
wiſh beſt to thoſe, from whoſe Succeſs, ſome 
Honour and Glory is reflected on themſelves, 
rather than on others; and ſince the Power of 
Children caſts the brighteſt Glory on Parents, 
after their Deceaſe; it muſt be concluded, 
that a Father is more heartily concern'd for 
the Happineſs and Greatneſs of his own Iſſue, 
than of Strangers. If he had any other De- 
ſign, he ought in expreſs manner to have de- 
clared it: ſince, commonly ſpeaking, we do 
not ſuppoſe a Man to have been fo little Maſter 
of his Wits, as to deprive his Children of ſo 
fair an Advantage, and to leave it, as it were, 
on purpoſe to create Quarrels and Diſputes. 
But Mr. Hobbes is in the wrong, when, amongſt 
the Tokens which a Reigning Prince may give 
of his Reſolution not to tranſmit the Crown 
to his Family, he reckons (a) for one, long 
Cuftom, In as much as he who ſays nothing 
© about his Succeſſor, is ſuppoſed to conſent to 
© the ordinary Cuſtom of the Kingdom: Which 
© Cuſtom, whether it derives its Original from 
© the primitive Founder of the Race, or from 
© any of his Poſterity, hath in time, paſs'd 
© into the Force and Authority of a Funda- 
© mental Law. But the Enquiry which we are 
now upon is, What Order is to be obſery'd in 
the Succeſſion, when it is neither determin'd 
by the Appointment of the laſt Prince, nor by 
the Law or Cuſtom of the Nation. To pro- 
ceed then, our Sent Monarch mult be pre- 
ſumed to deſire, not only that the Kingdom 
ſhall preſerve its regular Frame, that is, that 
the Sovereignty ſhall not be divided into Shares 
amongſt his Sons, or near Relations, nor yet 
held in Common by them All, with equal 

Power; but likewiſe that the State ſhall not be 
parted into diſtint Governments, and many 
Kingdoms introduced inſtead of one : Iu as 
much as either of theſe Alterations would 
draw after it, not only the exceeding great 
Hazard and Detriment of the Realm, bur alſo 
the utter Convulſion of the Royal Family. 
The next thing which, in this Caſe, mult be 
preſumed to have been the Will of the Mo- 
narch is, that notwithſtanding the Prerogative 
of Age, his Sons ſhould be prefer'd before his 
Daughters; becauſe Men are, for the moſt 
part, much fitter to command, and the Go- 
vernment of Women 1s generally attended with 
a long Train of Inconvemiences, which muſt 
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ſuppoſed, unleſs the Father hath made 


needs be 1increas'd, if the Brothers are to be ſet 
alide to make room for a Female Sovereign. 
Another thing to be taken for granted on theſe 
Occaſions mult be, that amongſt Children of 
the ſame Sex, the Eldeſt is to be advanced ra- 
ther than any of the reſt: and this not only, 
becauſe he is judg'd to excel the Younger in 
Wiſdom, as well as in Years, but becauſe, if 
we conſider them with Relation to the Father, 
all Brothers are equal :' And were the Crown 
to be beſtow'd on the moſt Worthy of them, 
they could not avoid falling into Irrecon- 
cileable Differences and Contentions. A fa- 
mous Inſtance of which Truth we have in the 
Revolutions, that not long ſince happen'd in 
the Empire of the Qſagul, deſcribed at large 
by Monſieur Bernzer. To prevent therefore 

ſuch Confuſtons, it is the beſt and ſafeſt 
Method to follow the Order of Birth, which 
is embraced by the univerſal Agreement of all 
Nations, as a Rule which Nature her ſelf ſeems 
to have preſcribed (b). Yet here it will be ne- 
ceſſary, that the Eldeſt Son, who is thus pre- 
ferr'd to the Crown, take effectual Care for 
the honourable Subſiſtence and Support of his 
Younger Brothers. But that he ſhould be obli- 
ged to make their Fortunes as large, as if the 
Kingdom were to have been divided into equal 


Shares, is both needleſs and indeed impoſſible. 


For let us ſuppoſe four Brothers ; whence can 
the Elder, who is to fill the Throne, procure 
ſo much Treaſure, to pay the Portions of the 
reſt, as ſhall be equal in Value to three Parts 
of the Realm (che If, in Monarchies of 
this kind, the Prince dies without Iſſue, his 
Brothers or Siſters are to ſucceed; and upon 
Failure of theſe, the next in Blood to the De- 
ceas d 1 with due regard ſtill to the Pre- 
rogative of Sex, and of Age. Nay the Govern- 
ment may, at length, devol ve to thoſe who 
were accidentally related to the laſt Poſſeſſor, 
tho? of a different Blood from the Author of 
the Regal Line. And this, not only, if the 
Deceas'd Prince thus declared his Will, but if, 
by the Cuſtom of the Country, the fame Me- 
thod of Succeſſion obtains 1n private Inheri- 
tances : for then, we mult ſuppoſe, that the 
Prince would have the Cuſtom hold in regard 
to his own Patrimony (1), as well as to thoſe 
of others, when he hath made no expreſs Diſ- 

ſal to the contrary. 

Mr. Hobbes ſeems to have carried this Point 
a little too far, when he tells us (d), Zy he 


ſame way as the 28222 deſcends, the Right 


of Succeſſion likewiſe deſcends : For in caſe the 
Eldef# Son dies before his Father, be ell be 
oer 
Settlement, 10 tranſmit the Right of Succeſſion 
to his own Children : and therefore the Nephews 
and Nieces ſhall ſooner come into the Succeſſun, 
than their Uncles by the Mather's (he means by 
the Father's) ie. It cannot indeed but be 
acknowledg'd, that this Right of the Children 


( a ) De Cive, e. 9. f. 15. (b) Add. X. 


1. Cyroped. 1. 8. p. 139. Ed. H. Steph. in Cyruss laſt Speech. 
(c) Add. Bœcler ad Grot. J. 2. c. 7. J. 13. (1) V. d. L. 2. LC I. n. 2. 


d) De Cie, c. 9. . ig. 
to 
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to repreſent their Father, and come into his 
place, looks very fair and equitable (1); and 
that his untimely Death ſhould not be the 
Cauſe of a new Loſs and Prejudice to them, 
ſeems to be but a reaſonable Favour. And yet, 
ſince the Son, during the Father's Life, hath 
not a full Right to the Inheritance, but onl 
a juſt Hope and Expectation; and ſince it dot 
not appear, that this bare Hope can be ſo well 
tranſmitted to Children, as the Right it ſelf 
might be; we may with more Probability con- 
clude, that, by the meer Right of Nature, the 
Nephews have not the Precedency of their 
Uncles ; unleſs their Title is ſtrengthen d and 
ſupported by the Laws, or Cuſtoms of the 
Kingdom (a). 

XII. But, in Kingdoms which were firſt con- 
ſtituted by the voluntary Act of the People, the 
Order of the Succeſhon doth likewiſe, origt- 
nally, depend on the People's Will. And, if 
they expreſly confer on the Prince, not only 
the Sovereignty, but likewiſe the Right of 
nominating his Succeſſor (which is teldom 
done, unleſs upon a very extraordinary ac- 
count,) then he ſhall leave his Crown to whom 
he pleaſeth. But, if the People themſelves 
ſettled the Succeſlion, they either were willing 
to have it paſs in the uſual way of other Inhe- 
ritances, ſo far as that Method can conve- 
niently be applied to Kingdoms: or elſe they 
appointed a particular Courſe, by which it 
ſhould be regulated and determin'd. Now the 
Safety of the State requires, that the Succeſſion 


of a Kingdom, imp Hereditary, (or where it 


15 barely appointed that the Crown ſhall paſs 
from each Prince to the next of his Kin, ) 
ſhould vary from the Order and Method of pri- 
vate Inheritances (2), chiefly 1n the following 
reſpects. Fir, That the Kingdom ſhall not 
be divided amongſt ſeveral Brothers, or other 
Joint-heirs (b), equally diſtant in Blood from 
the deceas'd Prince. In as much as this Pro- 
hibition is highly conducive to the Agreement 
of the Subjects, and to the Support of the 
Nation and Government, Secondly, That the 
Succeſſion ſhall ſtop at thoſe Perſons who are 
deſcended directly from the Monarch; and not 
paſs to the Collateral Line, much leſs to the 


Degrees of Affinity (c). For the People, by their 


primitive Grant, deſign'd only to confer the 
Kingdom on ſuch a Perfon and his Poſterity; 
upon Failure of which, they again recover 
the Right of ſettling the Common-wealth as 
they judge convenient. Th:rdly, That no Per- 
ſons {hall be capable of ſucceeding, but ſuch as 
are born according to the Laws of the Country. 
By which Caution are excluded Natural or 


Baſe Sons, however they ſtand in the Father's 
Affection, who may Jongg equal them to his 
Legitimate Iſſue. For, in thoſe Nations at 
leaſt which have any Honour or Spirit, ſuch 
Men muſt lie open to Contempt, whole Mothers 
were not thought worthy of Legal Matrimony 

and were uſed rather for occaſional Inſtru- 
ments of Pleaſure, than for agreeable Com- 
panions of Life. Beſides, ſince the Ladies of 
that Profeſſion are ſeldom famous for Con- 
ſtancy and Fidelity, and fince they want the 
Advantage of a fix'd Cohabitation, 1t cannot 
ſo very certainly be known, whether the 
Prince be really the Father of this unworthy 
Progeny, which they charge upon him. But 
now 'tis highly expedient, that the Perſon of 
a King ſhould be Awful and Venerable, and as 
little as poſſible, expoſed to Controverſy and 
Doubt (d). For which reaſon, 'tis the Cuſtom, 
in ſome Nations, for the Queens to be deliver a 
in an open Chamber, to take off all Suſpicion 
of a ſuppoſititious Birth. And we read that 
Queen Conſtance, Mother of Ferdinand the 
Second, was brought to Bed of him, when ſhe 
was paſt Fifty Years old, in a Pavilion erected 
in the moſt publick Part of the City, before a 
large Aſſembly of the Nobility of both Sexes (e). 
Adopted Sons come likewiſe under this Rule of 
Excluſion : as well becauſe to be deſcended from 
the true Regal Line makes a Prince more re- 
ſpeed, and fills the Subjects with better Hopes, 
that he will reſemble his great Anceſtors, no 
leſs in Virtue than in Blood: as becauſe the 
People originally conferr'd the Crown on the 
immediate Race of the firſt Poſſeſſor; deſign- 
ing, when that ſhould prove extinct, to reſume 
the Power of ſettling the Government for the 
future. But allowing Adoption to give a Right 
to the Kingdom, this Power of theirs might 


be for ever foreſtall d and eluded. Fourthly, 


That in the ſame Degree of Kindred, whether 
amongſt the Children or the Grand-Children of 
the laſt Monarch, the Males ſhall be preferr'd 
to the Females, tho the latter happen to be 
their Superiors in Age (f). Fifth, That in 
the ſame Degree, and the ſame Sex, the Ad- 
vantage ſhall be given to the Elder (g). Lafth, 
The Succeſſion of ſuch Realms differs from 
the Courſe of vulgar Inheritances in this, 
that altho' they are deliver'd, as it were, from 
hand to hand, and do not devolve to a new 
poſſeſſor, till the Death of the former; yet 
of theſe Perions, the one is the Occa/ton only, 


and not the proper Cauſe, of tranſmitting them 


to the other: whereas common Inheritances 
paſs to a new Proprietor by the Right, the Will 
and the Favour of the /aZ. For tis not the 


—— 


(1) See above in B. 4. c. 11. f. 12. (a) Add, Bodin. de Repub. I. 6. c. 5. p. 144, Cc. (2) V Grot. d. J. f. 14, Cc. 


'b) Yid. Juſtin. !. 21. c. 1, 2. 


(c Aud. Bœcler ad Grot. I. 2. c. 7 f 15. 


d) See a famous Inſtance of 


this in Martinius's Hiſtory of China, I. 6. c. 1. p. 202. When Perſeus and Demetrius diſputed which ſhould ſucceed 
Phil:p, it was urged on behalf of the latter, that although he was the Younger of the Two, yet he was Born in 
honeſt Wedlock, whereas Perſeus's Mother was only a Miſtreſs of the King's: and that, for Evidence of this Di- 
ſtinction, Perſeus had no Mark of Philip in his Body, whilſt Demetrius exactly reſembled his Royal Father. Liv), 
. 39. c. 53. Add the Story of Ferdinand King of Naples in Paul. Jeu. Hiſt. Neapol. I. 2. (e) Pandulf. Collenut. Rer 


N- pol. I. 4. (f) Add. Bacler ad d. 1. Grot. 5. 17. 


D-metriusr, Competitor with him for the Crown, That he 


(g) Thus Perſeus urgerh againſt his Younger Brother 
endeavour d to inyert the Order of Age, of Nature, of 


the Cuſtoms of Maceden, and of the Laws of Nations. Livy, I. 40. c. 11, 


pleaſure 
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Pleaſure. of the Prince, undet theſe Govern- 
ments, which beſtows the Crown on the next 
Wearer : but it deſcends in the Royal Line, 
by virtue of the original AR and Conſtitution 
of the People. And, for the ſame reaſon, it 
is not neceſſary, that the Prince who ſucceeds, 
though the neareſt in Blood, ſhould take upon 
himſelf the private Aﬀairs, Incumbrances, 
and Debts of the Deceas'd. But, if he thinks 
fit, he may take Poſſeſſion of the Kingdom, and 
refuſe the Inheritance of the private Patri- 
mony (1), to which that nobler Right of the 
Crown is by no means inſeparably united; 
but is of it ſelf an entire, diſtin, and tran- 
ſcendental Inheritance. For the People mult 
be ſuppoſed _ to have the Crown de- 
ſcend by a clear and unqueſtion d Title: but 
as for Ns peculiar Eſtate and Fortune of the 
Prince, they are not in the leaſt concern'd or 
affected with it. Beſides, it might prove a 
Burthen to the Nation, were the Royal Heir, 
at his Entrance on the Government, obliged 
to diſcharge ſuch Debts as his Predeceſſor per- 
ſonally contracted : fince in Caſe the private 
Patrimony would not hold out, the ncy 
mult be ſupplied by the publick Stock. To 
conclude, the chief Reaſons, which move any 
People to eſtabliſh ſuch an Order of Succeſſion 
as we have been all along deſcribing, ſeem to 
be theſe: That the Throne may be fill'd with- 
out any Controverſy or Doubt; and the In- 
conveniences of new Elections avoided: that 
the Splendor of the Prince's Birth may increaſe 
his ReſpeR, and his Race and Education give 
the Promiſe of more illuſtrious Vertue ; and 
that the Reigning Monarch may {till govern 
the Kingdom with more Vigilance, and defend 
it with more Courage, whilſt he is to deliver 
it dowa to thoſe Perſons, who on the Score of 
Natural Affection, are the deareſt to him in the 
World (a). : 

XIII. But fince, in this way of Succeſſion, 
which we call /imply Hereditary, it may eaſily 
happen amongſt Perſons, far remov'd from the 
—— of the Race, that it ſhall not be clearly 
known which of many ought to be pre- 
ferr'd, if the Crown fell thus Abſolutely to 
him who was next in Blood to the Deceas'd 
prince; eſpecially ſince the Favour of Repre- 
ſentation, (or of letting the Children repreſent 
their Parents in R7z67,) quite vaniſheth in 
theſe diſtant Degrees : to prevent any ſuch 
Controverſy, many Nations have introduced 
2 more accurate Succeſſion, which they term 
Lineal (2). Now according to this, all the De- 
ſcendents of the Royal Founder, are concei vd 
to form a Number of perpendicular Lanes, each 
of which approacheth nearer to the Throne, 
according as the Perſons, in the ſame Degree, 
ſtand polſeſs d of thoſe Natural Advantages, 


Dr — 
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the Preragatires of Sex and of Years. And 
the Ki {hall not paſs into another Line, 
till the former is quite exhauſted and extinct. 
It 1s needleſs therefore for Perſons, in this 
Liſt of Succeſſion, to ſhew in what Degree they 
are related to the laſt Poſleſſor, or to appeal to 
the Right of Repreſentation; but, accordi 
as they are Born, the Law gives them a perf 
Right of inheriting, in their proper Order: 
which Right, tho they ſhould happen them- 
ſelves not to wear the Crown, they tranſmit, in 
the ſame Order, to their Children. Here then, 
the firſt Regard is to be paid to the Children 
of the Deceas'd Prince, and not to the Living 
only, but to the Dead, in caſe they have letr 
Iſſue in any Degree whatſoever : for ſuch Iſſue 
ſhall exclude all others, if their Parents were 
the neareſt Lineal Heirs : yet ſo as ſtill to allow 
in the ſame Degree of the ſame Line, a due 


Preference, firſt, to the Advantage of Sex, and 


then to that of y your that the bare Pre- 

ative of Age Id out-weigh and over 
rule the Prerogative of Sex, can R be 
inſtanc'd in no Example of Hiſtory. ) the 
laſt Pofleflor dyed Childleſs, the Account 
back to the next Line above him, and 
on; {till aſcending from the Deceas'd; and 
not deſcending, from the firſt Progenitor : with 
the ſame Allowance as before to the two Pre. 
_ of Nature. 

_ 46 3 ny ana com- 
monly aſſign'd, are what they term Cui, 
and Auatica (3): The former kind, which on 
account of its being receiv'd in thaKingdom of 
Caflile, goes likewiſe by the Name of Cafftilien, 
hath this 2 it, that in the fame 
Degree, of the {ame Line, the Younger Males 
are preferr'd to the elder Females; yet ſo as 
that no Tranſition is made from one Line to 
another on the bare Obſtacle of Sex. Thus it 
doth not exclude the Women, but poſtpones 
them to the Men : and runs back to the Fe- 
males again, in caſe the who were ſu- 
— or equal to them in other reſpects, ſhall 

ppen to fail, together with their Iſſue. B 
Conſequence, therefore, a Grand- daughter by 
a Son comes before a Grand-ſon by a Daughter, 
a Niece by a Brother, before a ew by a 
Siſter. e other kind of Lineal Succeſlion, 
or the Aenatica/, differs from this, in that it 


r 


excludes, from the Crown, the Females and 


their Deſcendents for ever. A Cuſtom which 
ng — 1 have been ** up, to hinder 

e King rom paſſin Marriage, to 
Strangers; and to 2— tbe Ancient Stock 
in its due Veneration, which might be in dan- 
ger of growing weak and _ le, by ſuffer- 
ing ſo many Foreign Gra This is com- 
monly known by the Name of French Succeſſion, 
having long obtained in that Nation. Ia 


(1) See Gro. B. 2. c. 7. . 19. with Grezovi«s's Note upon it. See Mr. 
(a) The Perſians had a very extraordinary Cuſtom, | A 


any other Corporal Blemiſh, were excluded from the 
(2) See Grot. B. 2. c. 7, ſ. 22, 23. 
whereof, ſignifies the Kindred 


inherit the Crown by an Agnaticel 


Mother's ſide; 


( 3 ) Theſe Names come from the Words Cogneri and 


"—_ 


Barbeyrac's 4th Note upon this Section. 
1 Perſons, and thoſe who labour d under 
wn. J. Perſ. I. 1. c. 11. 


Agnsti, the former 


latter, the Kindred by the Facher's ſide. The latter only 
but one or other may obtain it by a Cogneticel Succelſien, 


ſome 
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ſome places the Agnatical Method is tem- 
per'd with this Relerve, that, in caſe all the 
Male-Line fails, the Right returns to the Fe- 
males (a). | 

We may remark in general of Lineal Suc- 
ceſſion, that ſince tis fo very = and eaſy, 
it might be a principal means of deciding Con- 
troverſies in Kingdoms, to e firſt of all, 
what kind of Succeſſion been there by 
Cuſtom eſtabliſh d. A remarkable Inſtance of this 
the Hiſtory of the laſt Age preſents us with, in 
the Diſpute about the Succeſſion to the Crown 
of Portugal; when Taynutiut of Parma ſtood 
on the Right of Lineal, the other Competitors 
on the Right of Simple Inheritance (o). 

XIV. Another Method of Succeſſion (1) ma 
be introduc'd, by Virtue of which he ſhall al- 
ways ſtand aha By to the Crown, who is neareſt 
to the Founder of the Royal Family. Thus, 
then, the Founder's Sons are the firſt in the Liſt, 
according to their Age; next to them his Ne- 
phews, with regard {till to their Father's Age, 
and to their own: upon Failure of all theſe, 
the Founder's Grand-Sons come in, then his 
Grand-Nephews, and ſo on. This was the 
Courſe oblery'd of old in Numidia, as we may 
gather from Zivp (c). The like is practis'd 
in the Kingdom of Sam (d); and hath been 
in Fez and Morocco (e): as it was heretofore 
amongſt the Caracs or petty Kings in Peru, 
under the Empire of the Tucas (f). Thus, in 
many Parts of the Eaſt Indies, eſpecially on 
the Coaſts of Malabar, tis the Cuſtom for the 
Father to be ſucceeded not by his own Son, 
but his Siſter's Son : the People fancying them- 
ſelves to have more evident Proof, that the 
latter is of the Royal Blood than the former (g). 


In Hispaniola, the Nephews by the Siſter are 


admitted for the ſame reaſon; tho not till the 
direct Line fails (h). And amongſt other In- 
dian Nations, in that Neighbourhood, even in 
private Inhetitances, the preſent Poſſeſſor pre- 
fers his Siſter's Children to his own : excepting 
the Family of the 7ucas, where the Son con- 
ſtantly ſucceeds the Father (i). The ſame 
Rule is follow'd in Canada, with regard to 
Honours as well as to Eſtates (k). Szrabo (1) 
reports a very ſtrange way of Sueceſſion m_ 
the Chatramotite, a People of Arabia. T be 
Crown paſſeth, ſays he, from the preſent Poſſeſvor, 
not to his Son, but to the Noble man that 


was Born in his "_ For ſo ſoon as every 
d in 


new Monarch is ſett the Government, 4 
Liſt is taken of all the Wines of the Nobility, 
who appear then to be with Child; and Keepers 
are ſet over them, to obſerve which Laay 1s firſt 
brought to Bed of a Son : and the Child, which 


thus gets the ſtart, 1s declared lawful Heir, and 
educated in a Royal Manner, againft the next 
Pacancy in the T hrone. © * = To! 
XV. Tis a Queſtion uſually canvaſy'd, who 
ſhall be Judge of the Controverſy between two 
or more Competitors for a Crown; eſpecial] 
if the Kingdom be not Patrimonial (2)? For 
to try out an uncertain Title by the Sword, 
is a manifold Breach of the Law of Nature. 
Here then it is evident, in the firſt place, that 
Diſputes of this kind cannot poſſibly be de. 
termin d in the way of JurifdiQion, of proper 
Sovereignty : and that therefore they muſt be 
left to that Method of Decifion, which holds 
amongſt Perfons, living ina State of natural Li. 
berty, in ſubjection to no Judicial Authority (3). 
In which Senſe we ought to underſtand what 
Grotius (m) hath deliver'd on this Point. Now 
thoſe are ſaid to live in a State of Nature, 
who are neither ſubject one to the other, nor 
both to a common Lord. And tho' the Par- 
ties themſelves — rhaps, whilſt they are 
contending, acknowledge a Sovereign; yet the 
Canſe is of ſuch a Nature, as not to bear the 
Sentence of any Perſon under the Notion of a 
Superior. Firlt, a Foreigner cannot pretend 
to interpoſe as a Judge. Nor, Secondly, is 
the King himſelf, 1f the Controverſy happen'd 
to be ſtarted in his Life-time, a Callicien Ar- 
bitrator: in as much as the — in theſe 
Monarchies which we now ſpeak of, are not 
ſuppos d to have left the Method of Succeſſion 
to the Pleaſure of the Prince. Not but that 
we have many Examples, in Hiſtory, of 
Kings, who relying on their own Authority 
and Worth have — greater Power in this 
reſpect, than the Conſtitution of Free King- 
doms would otherwiſe allow. Thus Darius, 
in Ferodotus (n), decides the Quarrel between 
his own Sons: and, in Plutarch (o), Arſicas 
and Cyrus ſubmit to their Father's Determina- 
tion (p). And, Laſtly, it may be maintain d, 
that neither the People themſelves can have 
ſuch a Competition in an Authoritative manner. 
Yet not for the Reaſon aſſign d by Crotius, Ge- 
cauſe the People have transferr'd all their Juriſ- 
dition to the King and Royal Family, and there- 


fore can claim no Reliques of it for themſelves, 


whilſt any of that Line ſurvive. For Succeſhon 
in ſuch a Caſe doth not belong to that Juril- 
diction, which the People conferr'd on the 
King : and if a Quarrel of this kind ſhould 
ariſe, during an Znter-re „ the People 
cannot be debar'd, at lealt, from a Temporary 
Juriſdiction. But the true Reaſon muſt be 
drawn from the Nature of theſe Diſputes. 
For the Effect of Judicial Power, as exercis'd 


5 


(a) La. Guicciardin. 1. 12. p. 367. (b) Vid. Conneſtag. de Unione Luſitan. 1. 3. (1) Yd. Grot. /. 2. c 7. . 24- 

(c) L. 29. c. 29. (4) Jodoc. Schouten in Deſcript. Regn. Siam. (e) Thuanus 
de Unime Luſitan 1. 1. the laſt of which Authors ſeems to hint, that this proceeded from a particular Compact 
between the Brothers. (f) Garcilaſſ. de la Vega, I. 4. c. 10. (g) Petrus de Valle, Hin. Par. III. Epiſt. 6. & 
ch) Franc. Lopez de Gomara. Hiſt. Ind. Occidental. c. 28. 5 
(i) Idem, c. 12. (k) Franc. Creuxius Hift. Canad. I i. (1) L. rs. p. 528. Ed. Genev. Caſaub. (2) The be 


Hlicron, Oſor:us, in ſeveral Places of his Work. 


way is to refer it to an Arbitrator that is of the ſame Royal * De Offic. Hom. & Civ. L 2. c. 10.f, 12. 


(3) See Mr. Barbeyrac's Second Note upon this Section. (m) 
J. 3. c 10. n. 9, 10. ) reports that the Cauſe was referr'd by the 


as to a Domeſtical Judge, (o) Artaxerx. init, (p Add 1 Kings I. 5, Ce. 


over 


1. 65. ad Ann. 1578. &> Conneſtag. 


2. C. . f 27. (n) Polymnia, init. Vet Juſtin 
ſent of the Brothers to their Uncle 4r:aphernes, 
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over l is, that they ſhall be obliged to 
acquieſce in the Sentence given, and upon Re- 
fuſal, ſhall by virtue of the Sovereign Autho- 
rity be compell'd to ſubmit. And this, becauſe 
'tis one part of Civil Subjection, to expect 
from their Superior, the Deciſion of any Con- 
troverſy that may happen between them and 
their Fellows. But now, if we run over all 
the various Doubts which may be rais d on the 
point of Succeſſion, we ſhall find that not one 
of them is capable of — folv'd by the 
People, in the ſame commanding manner, as 
the Cauſes of private Perſons are ended by the 
Ordinary Judge. For ſuppoſe a Prince, already 
ſettled in the Throne, with the Approbation 
of the People, ſhould have a Claim put in 
againſt him by another of the Royal Family, 
who pretends to be the nearer Heir : In this 
Caſe, the People having acknowledged the 
Prince in Poſſeſſion, it cannot be imagin d, that 
the new Claimant will appear, or ſtand to their 
Verdict. Nor, on the other fide, will the 
Poſſeflor of the Throne ſubmit to be judg'd by 
thoſe, who have already own'd him for their 
Sovereign. Much leſs have the People a ſuffi- 
cient Power to give Judgment, when they 
refuſe to own the Perſon, who puts in his 
Pretenſions. But if, upon a Vacancy in the 
Throne, Two Competitors offer themſelves, 
and en in a Diſpute about their Title, and 
the People only ſtand ready to receive him for 
their Prince, who ſhall have the better Right; 
there is here no need of Juagment properly fo 
call'd, or ſuch as 1s given by the Sentence of 
the Court, to compoſe Matters between pri- 
vate Men. For 1n this Caſe the controverted 
Point muſt be one of theſe two; Either barely, 
which of the Rivals ſtands in the neareſt De- 
gree, or elſe, which Degree ought to have the 
Preference? When the former happens to be 
the Queſtion, the contending Parties are to 
clear their Deſcent as well as they are able; and 


he who ſhall & pox to the People to make out 
his Claim m 


evidently, ought to carry the 


— — — 
Day. Now tho', in this Method of proceedi 
the People's Vote weighs conſiderably towards 
turning the Scale, yet it is not pronounced 
like a Sentence from the Tribunal, but only in 
the way of a bare Approbation : as a Debtor 
who is ready to pay, deſires only to ſee the Bill, 
and to ſatisfy himſelf in the Truth of what he 
is charged with. 

But if the Diſpute be, which Degree, or 
which Line ought to have the Preference, this 
ſhall be adjuſted by the Common Declaration 
of the People; fince every one is preſumed to 
underſtand what wa he likes beſt; and ſiuce 
the People is {till to be reckon'd the ſame as it 
was heretofore, when the Order of Succeſſion 
was originally eſtabliſn d. Thus the Contro- 
verſy between Zaward King of England, and 
Philip Valois, as likewiſe that which happen d 
before, between aue, Daughter to Tomis 
Flutm, and Philip the , was diſcuſs'd be- 
fore an Aſſembly of the Eltates of France (a). 
Thus we find in Mariana (b) nine ſelect Judges 
ſettling the Succeſſion in the Kingdom of Ar- 
ragon. And in Drony/ius Halicarnaſſeus (c), 
the People end the Differences between Sy/vins 
and Talus, in favour of the latter; chiefly on 
this Argument, Tat he was born of a (Mo- 
ther, who been the True Heireſs of the 
whole Kingdom. And yet, when this Decla- 
ration hath no more of the Nature of a judi- 
cial Sentence in it, than when a Perſon who 
hath firſt conferr'd a Grant, afterwards ex- 
plains ſome Terms that were thought ambi- 
guous, or obſcure in the Inſtrument of Do- 
nation. 

In Cafe either of the Competitors ſhall re- 
preſent it as a Grievance, that the Affections 
of the People ſeem prejudiced in favour of his 
Rival, it may be the molt ready Expedient to 
refer the Conteſt to proper Arbitrators ; fuch 
as are neither inclin'd to one Party more than 
to the other, and, in regard to whole intereſt, 
'tis an indifferent Matter which of the Two 
gets the Victory (d). 


(2) See the French Hiſtorians, and Polydor. Virg. Hiſt. of Exgl. I. 19. ab init, (b) Hiſt. Hiſpen. I. 20. c. 2, 3 


(c) L. I. (d) ii. Conneſtag. de Unione Luſitan. 1.3 & 5. The moſt uſual Controverſies that occur on chis 
Head, fee in Grotius, 1. 2. c. 7. 28, Cc. Arniſæus Rele#. Polit. I. 2. c. 2. f. te, Cc. and in other Authors. 
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CA. VIII. 
The Supreme Power is to be held Sacred in Civil States. 


S Civil Empire, or Sovereignty, was firſt 

L introduced to guard the Safety of Man- 
kind, and to take off the almoſt infinite Miſeries 
of a State of Nature, fo that it be held ſacred 
and inviolable by all Men, is highly the In- 
tereſt of the whole World (a) (1). And thus 
much indeed every Man, in his Wits, will 
confeſs, that 'tis a Sin to oppoſe a lawful Ru- 
ler, whilſt acting within the Limits of his 


rms 


Authority. In as much as it appears evidently 
from the Nature and Defign of Government, 
that there muſt of Neceſſity be join d with it 
an Obligation to Non-reſiſtance ; or to a ready 
Obedience in performing or omitting any thing, 
which it ſhall command or forbid. The main 
Queſtion therefore muſt be, whether in caſe 
the Sovereign ſhould enjoin the Subjects what 


is unlawful, or treat them in an injurious 


(a) Aud. Diodor, Sic. I. 1.c. go, (1) V. Gre. 


manner, 
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manner, He is then alſo to be eſteem'd Sa- 
cred; and ſo, that the Subjects ought not, 
in a violent way, to refilt and repel the In- 
jury ? 

Il. Mr. Hobbes (a) indeed maintains, that 
A State cannot do Injury to a Subject, as neither 
can a Maſter to his Slave. And he builds his 
Notion on this Argument, That no Cove- 
*nant hath paſs'd between the State and the 
Subject, (all Injury, according to him, con- 
ſiſting in the Violation of a Covenant; ) and 
*that the Will of the Subject 1s entirely ſub- 
*mitted to the Will of the State, fo that what- 
© ſoever the State acts, is ſuppoſed to be done 
with the Subject's Conſent. But now that 
* what a Man willingly conſents to receive, can 
*be no Injury to him, 1s a Maxim that every 
© Body 1s acquainted with. But we have al- 
ready evinced (1), both that Injury doth not 
barely conſiſt in the Violation of a Covenant, 
and that there doth really a Covenant (2) paſs 
between the Monarch and his Subjects. And as 
for Subjects ſubmitting their Will to the Will 
of the State, this muſt be interpreted, and re- 
ſtrain'd according to the true End and De- 
ſign of Civil Communities; and then the 


whole Matter will come to this Iſſue: every 


Subject fubmits his Will to the Will of the 
State, in all thoſe Affairs, which reſpect the 
Common Intereſt and Safety; and, in any 
Buſineſs of this kind, a private Member 
cannot complain of Injury , tho' he ſhould 
happen to diſlike the publick Proceedings. But 
{ince it is very poſſible, that the Sovereign 
Power may enjoin the Subject ſuch Perfor- 
mances, or inflict on him ſuch Evils, as bear 
no regard to the publick Welfare, but intrench 
on the particular Perſon's Right, whether ac- 
quired by Covenant, or by the univerſal Law 
of Humanity; there appears no reaſon why 
we ſhould not affirm, that a private Member is 
capable of being wur d by the State to which 
he belongs. 

III. But here it ought well to be conſider'd, 
that turbulent and querulous Subjects, are 
wont to cenſure many Actions of their Prince, 
as Injuries, which are by no means ſuch. 
Every thing 1s by them condemn'd for Op- 
— * or Miſmanagement, that doth not 
exactly ſuit with their private Judgment. 
Now as the great Variety of Men's Incli- 
nations, and the Irregularity of their Aims 
and Wiſhes, make it impoſſible that the pub- 
lick Adminiſtration ſhould be equally grateful 
to all Perſons ; ſo he who exclaims againſt all 
Proceedings as injurious, which do not hit 
his particular Humour, 1s either contriving to 
overthrow the Conſtitution, or hath a Mind to 


be tampering in the Government himſelf. The 


laſt is the Caſe with many Murmurers ; who are 
diſcontented only becauſe the Common- wealth 
is not in their own Hands. Of this Number was 


Avidius Caſſins (b), who boaſted that he took 
up Arms againſt Marcas Antoninus, becauſe he 
was diſpleas'd at the Prince's Greatneſs, and 


could not bear the Name of an 24 
ſame Pretence was _— of by Pe * 
Niger (c), and by Clodins Albinus (d), in their 
Rebellions againſt S t Many complain 
of their Prince for employing bad Miniſters: 
when if we ſearch into the Bottom of their 
Diſcontent, we ſhall find it to be, only that 
they are not themſelves prefer'd to a Share in 
the Miniſtry. The Common People often 
grumble at the Hardſhip of Taxes, when no 
more is demanded than what the preſent Occa- 
ſions of the Fublick, or ſuch Neceflities as are 
likely to arife hereafter, feem to require. 
And what Anſwer they ought to receive, Mr. 
Hobbes (e) will inform us. As for the ſtrict 
and ſevere Execution of the Laws, no Perſon 
can make this the Ground of his Diſſatis faction. 
but ſuch an one as deſires a Liberty of com. 
mitting Wickedneſs. After all, in caſe an 
Man looks on thoſe Bvrthens as intolerable. 
which the Affairs of the Common-wealth make 
neceſſary, he hath the Privilege of quitting the 
State. And if he is not inchned to make uſe 
of that Privilege, he hath nothing to blame 
but the Common Condition of Mankind, who 
are not to expect in this World any Degree of 
pure and untainted Felicity. But ſhould he 
think it allowable for him, on this account, 
to rid himſelf of the lawful Government by 
violent means; twere the ſame thing, as if he 
ſhould reſolve to improve his Fortune by Ra- 
pine and Theft, becauſe he thinks it a Hardſhip, 
to maintain himſelf by his own Induſtry and 
Labour. | 

IV. Tho' all this muſt be acknowledg'd to 
be true; yet there is no doubt, but that a 
State, or the Sovereign Ruler of it, may do an 
Injury to a private Subject: ſince here the par- 
ties are both under the ſame common Law of 
Nature, at leaſt, which 1s ſufficient to make 
them capable of being injared one by the other. 
Now a Sovereign may be conceiv'd to injure 
his Subjects two ways, if, in his Dealings with 
them, he violates either the Duty of a Prince, 
or the Duty of a Man; that is, if he either 
treats them no? as Subject, or not as Men. 
The Duty of a Prince reſpects either the whole 
People, or particular Perſons. Thus much a 
Prince owes to the whole People, that he pro- 
cure the Good and Safety, of the Community, 
either by his own Judgment, in caſe he be Ab- 
ſolute, or if his Power be limited by Laws, 
according as thoſe Laws ſhall direct and pre- 
ſcribe. Therefore he injures the whole People, 
if he quite throws off all Care of the Govern- 
ment, in his own Perſon, and doth not ſo much 
as ſee that the publick Buſineſs be diſpatch'd 
by his Miniſters. As for Inſtance, if he ſhould 
neither undertake the Defence of the Kingdom 
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(x) De Cive, c. 2. 14. e. £7. ( 1) In the Seventh Chapter of the firſt Book, Se. 13. (2 ) See above 


in the Second Chapter of this Book, Se#. 8, Cc. 
(d) In ful. Capitelin. (e] De Cive, c. 12. f. 2. 


(b) In Yukcat. Gallen. 6. b. 


(c) In lian Spartian. 


againſt 
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againſt Foreign Enemies, nor, by a due Exe- 
cation of the Laws, ſecure its inward Peace; 
and yet in the midſt of all this Neglect, ſhould 
continue to enjoy the Titles and Revenues, 
and ſhould judge the Greatneſs of a Prince to 
conſiſt in the unbounded Extent of his vicious 
Pleaſures. For if, together with the Admi- 
niſtration, he lays aſide the Honours and Profits 
of the Regal Office, he ſhall be ſuppoſed to 
have plainly abdicated the Government. 
Which Privilege of reſigning the Crown, 
ought to be allow'd him, unleſs he hath firſt, 
by Evil Counſels, put the State under great 
Difficulties, and then would deſert it in the 
midſt of its Danger. And this muſt be own'd 
for a manifeſt Injury, thus to diſcharge no part 
of a Duty, and yet to deſire the Reward and 
Ad vantage of it. But it will be a much greater 
Injury, ſhould he, with Hoſtile Intentions, 
directly endeavour to overthrow the Common 
Safety; and put on the Perſon of an Enemy, 

which cannot polhibly conſiſt with the Perſon 
of a Sovereign (1). But ſuch a Caſe as this can 
never happen, where a Prince 1s Maſter of his 
own Reaſon. For who, in his Wits, would 
ruine wh. belongs to himſelf (2)? Or where 
will he meet with Subjefs, who uſeth them as 
Enemies? Let indeed, if he happens to enjoy 
two Kingdoms at once, tis poſſible that he 
may ſeek the Deſtruction of the one, to advance 
the Intereſt and Greatneſs of the other (3). 
But we have an Inſtance even of the former 
Madneſs, in the Story of a certain King of 
Peru, in the laſt Age, who by the Practice, as 
twas reported, of ſome Magicians, was poſſeſs d 
with ſo utter an Averſion to his SubjeQs, 
that he took up a Reſolution to make them all 
away; and in order to this, commanded that 
no Perſon, under Pain of Death, ſhould Till 
the Ground, for the ſpace of Three Years. 
Which occafion'd ſo grievous a Famine, that 
the People murther'd each other for Food (4 ). 
Again, a Prince injures the Community, if he 
ſubverts the Fundamental Laws, without the 
Conſent of the People, and upon no urgent 
Neceflity : or if he go about to change the 
manner of hy the Government. As like- 
wiſe, if he ſhould ruine the publick Patri- 
mony ; or if, by impoſing greater Tributes, 
than the Occaſions of the State require, he 
ſhould firſt imploy the SubjeR's Purſes, and 


then ſquander away the Money in Extrava- 


gance, or ſend it out of the Realm: with many 
Acts of the ſame Nature. To all which may 
well be applied the ſmart Concluſion of the 
Old Greek Epigram (b). 


Ad auxus Beyer” Ti ö 73 N, is 70 guaey fer 
O, , Vern Axe, if dm 77 Nang; 
But he keeps off the Wolf: we own the Deed ; 8 


But where's the Difference, if the Sheep muſt bleed, 
Whether the Keeper, or the Wolf they feed * 


The Duty which a Prince owes to his par- 
ticular Subjects, is, that he permit them to 
enjoy the ſame Rights with others of their 
Rank and Order; that he protect and defend 
them, and adminiſter Juſtice to every one, ſo 
far as his regard to the publick Safety will 
allow him. If he fails in any of theſe Per- 
formances towards particular Perſons, when 
the Condition of the Common-wealth would 
give him leave to diſcharge them, he certainly 
does the reſpective Perſons an Injury (c. An 
Old Woman, who came with a Petition to the 
Emperor Aar ian, and was told by him that he 
had no leiſure, at preſent, to hear her, in a 
very angry mood made Him this ſmart Reply, 
Ergo noli imperare, Therefore don't pretend 10 


: 
Govern (d). 

That Duty which the Prince ſtands under as 
a Man, he may violate ſeveral ways, in his 
Tranſactions with particular Subjects. As ſup- 
pole he ſhould undeſervedly brand an honeſt 
Perſon with Diſgrace and Ignominy ; if he 
ſhould with-hold the Reward promis'd to his 
Service; if he ſhould refuſe to diſcharge his 
Debts, or to fulfil his other Contracts or En- 
gagements, or to repair a Damage, which he 
hath occaſion d by ſome extravagant Humour; 
if he ſhould aſſault the Honour of chalt Virgins, 
ſhould defile his Subje&'s Beds by Adultery, 


ſhould hurt their Bodies, ſeize or deſtroy their 


Goods; laſtly, if he ſhould take away the Life 
of an innocent Perſon, either by direct and 
28 Violence, or by ſuborning falſe 
Witneſſes againſt him, or by compelling the 
Judges, through Threats or Promiſes, to paſs 
an unjuſt Sentence of Death : Ammianus Mar- 
cellinus (e] hath made a very ſenſible Re- 
flexion on the Grievances laſt mentioned. 
Among ft Arms and T any ſays he, the Equa- 
lity of Condition makes the Danger ſeem lighter ; 
and the Power of Martial Valbur, either paſſæſe th 
it ſelf of what it wp wy or, if taken off by 
the Surprise of unexpetted Fate, carries no Mark 
of Infam along with it, but concludes Life and 
Pain together. But when the Pretence of Rights 
and Laws ſerves to cover and diſguiſe wicked 
Counſels, when the Judges fit maſqu a, in the 
ſevere Gravity of Cato or Caſſius, but af every 
thing according to the Arbitrary Pleaſure of their 
inſolent Maſter, and the whole * of Life and 
Death is weigh'd and determin'd by his Fumour, 
nothing elſe can enſue but Capital Deſtruct᷑ion and 
preciputate Ruine. | 

V. Burt *tis a Point of greater Difficulty, to 
explain whether Subjects are obliged to en- 
dure all thoſe Injuries without reſiſting, or 
whether, in ſome certain Caſes, they may not 
repel them by Force? Our Judgment on the 
Matter is this: Since ſuch is the Candition of 
Human Life, that it cannot be exempt from all 
Inconveniences, and ſince tis not eaſy to find a 


5 (1) As the Emperor Caligula, who wiſh'd that the Roman People were but one Head, that he might daſh its 


— 


rains out, as we have it related in Sueten. c. 30. (2) V. Grot.L 1. c. 4. f. 11. (3) This is what Philip King 
of Macedonia formerly did, as is related in Livy, B. 40. c. 3, e. (a) Joan. Moquer. 1tiner. 1. 


(b) Antipater in Antholog. (c) V. Juſtin. I. 9. c. 6. near the end. Tho' indeed Pauſania;'s Action is by no 


means to be commended. 


(d] Xiphilin, Epir, Dion. & Zonar, T,11, (e) L. 26. c. 13. 
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Man in the whole World, who is ſo nicely 
exact in his Behaviour, as to give a compleat 
and univerſal Satisfaction; twould be equal 
Folly and Impudence, to oppoſe a Prince for 
every Fault: eſpecially ſince we our ſelves, on 
the other hand, are not fo very punctual in 
the Diſcharge of our Duty towards Him, and 
ſince even in private Perſons, the Laws are 
wont to paſs over {light Miſcarriages. The re- 
fore how much more juſt and reaſonable muſt 
it be, to overlook the pardonable Failings of a 
Prince, on whole Care the Tranquility of the 
whole Nation, and the Security of every Man's 
Life and Fortune depends? And ſo much the 
rather, fince Experience informs us, with how 
fatal a Deſtruction of the People, and how 
miſerable a Convulſion of the State, the very 
worſt of Princes have been dethron'd. We 
are to forgive, then, the lighter Injuries of 
Rulers; as well in regard to their high and 
noble Office, and to the many Benefits we con- 
{tantly derive from them in other reſpects, as 
out of a due Concern for our Fellow-SubjeQs, 
and for the whole Common-wealth (a) (1). 
We onght to bear, ſays Tacitus (b), with f 

Tempers of Princes ; ſince frequent Alterations 
can never turn to the Advantage of a State. Tis 
a ſenſible Argument, that which Cerialis (in 
the ſame Author (c),) uſeth to the Rebellious 
Treviri. As you would endure, ſays he, the 


we adviſed by ſound Reaſon, patiently to ſuffe 
the Moroſeneſs and Severity of br Parencs 
and Maſters (g) (3). 

Nay farther, this too is moſt certain, That 
when a Prince with plain Hoſtile Intentions, 
threatens the worſt and moſt cruel of Injuries, 
it is better, if we can, to withdraw our ſelves 
from the Stroke, and either to ſecure our ſelves 
by Flight and Concealment, or to remove into 
another Country and Government, for Pro- 
tection. But what if a Prince ſhould with 
this Hoſtile Fury, attempt to deſtroy an inno- 
cent Subject, without leaving any Poſſibility of 


Eſcape? Many, as to this Caſe, are not able to 


conceive how the ſame Man can thus bear the 
Perſon of a Prince, and of an Enemy toge. 
ther, in reſpect of the poor Sufferer; or with 
what Face he can claim the Privilege of being 
held inviolable, who thus is bent on ſacrificin 

a guiltleſs Member of the State, as a miſerable 
Victim to his Luſts. But they are of Opinion, 
that if he who owes another his Protection 
and Patronage, ſhall upon no Cauſe at all, or 
upon an unjuſt one, aſſume the Mind of an 
Enemy towards him, he releaſeth the other 
Party from his Duty of a Client or Dependent; 
ſo far at leaſt, as that it ſhall be lawful for the 
latter to make uſe of Force in defending him- 
ſelf from the unreaſonable Cruelties of the 
former. Which Defence may the better plead 


Barrenneſs of a Soil, the immoderate Force of for Favour, the greater the Number is of thoſe 
Rain, and the other Inconveniencies of Nature, whom the Prince endeavours thus injuriouſl 
ſo endure the Luxury or the Avarice of Tour Ru- to deſtroy. But ſince tis hardly poſſible to 


lers. There will be Vices in the World ſo long 
as there are Men ; but then theſe are not per- 
petual, and are amply recompenſed by the 
Intermixture of better Qualities. Plato (4) 
ſpeaks admirably to the ſame purpoſe. A wiſe 
Man will take up this Reſolution in regard to his 
Country ; then only to reprehend the Miſcarriages 
in the State, when his 7, up 4 is likely to meet 
with good Effect, and not to draw down certain 
Ruine on himſelf: but when a Reformation cannot 
be wrought without the Expulſiom and Slaughter 
of many Perſons, he will never attempt to miro- 
duce a Change in the Government by violent 
meant; but will gtue himſelf up to Quiet and 

etirement, and pray for bis own and the Pub- 
lick Happmeſs (e). ſides, a Man conſults 
his own Safety, when he chooſeth rather to 
diſſemble the Affronts of too powerful an Op- 
preſſor, than to draw on himſelf ſome greater 
Miſchief, by unreaſonable Reſentments and 
Complaints (f). Add to this, that as we are 
commanded by the Holy Scriptures (2 ), fo are 


any Examples of Princes, who entertain a De- 
ſign againſt the Lives of innocent Men, and 
openly profeſs that they do it out of meer Ar- 
bitrary Pleaſure ; a greater Doubt ariſeth, 
what Courſe can be lawfully taken, when 2 
Prince goes about to exerciſe Cruelty under the 
Pretence and Colour of Right ; as {uppoſe, in 
way of Puniſhment, for the Negle& of an un- 


Juſt Command. Now here we, firſt of all, 


take it for granted, that ſince in conferring 
any Power, there is a Salvo made to the Right 
of all Superiors, therefore the Subjects, upon 
the eſtabliſhing a Sovereign Civil Authority, 
neither could nor would, by that Act, re- 
nounce the Subjection which they before {tood 
under to Almighty GOD; and conſequently 
that they are not bound, by any Injunctions 
of the Civil Power, plainly repugnant to the 
Divine Commands, What a Subje& ought to 
do, in this Caſe, if threatned with Violence 
on the account of his Chriſtian Profeſſion, it 
is not our Buſineſs to determine (4): in as 


— 


(a ) V. Juſtin. 1. 3 i V. Gros. I. 1. c. 4. . 4. See Mr. Barbeyrac's Second Note upon this Section. 
c 


(b) Anu. 12. c. 11. . 
our of Plato in the Ninth Epiſtle of his 
Grotius, «bi ſupra. Æſchy lus Prometh. Yin. 


—  r rr, Or. 


* . 25. (d) Epiſt. 7. p. 1281. D. Ed. Wech. (e) Cicero produceth this Paſſage 
irſt Book ad Familiares, (f) See the Sentences cited to this purpoſe by 


When a ſelf-will'd Lord 

Too big to be controul'd, and fiercely bent 
On Cruelty and Rage, aſcends the Throne; 
Strive not in vain, nor kick againſt the 


(2) r Ep. Per. II. 17, 18. (g) Pliny, AN 14. ſpeaking of Maſters being murther d by their Slaves, ſays, 
are 


Von judicio ſed ſcelcre perimunt ur, 


(3) Ut Parentum Sevitiam, ſic Patris, patiendo ac ferendo, liomieudam eſſe, Livy, J. 27. c. 34 
iactenxies Jus Regium, p. 113, &c. | 


not in the Method of Judgment, but of Villany. 


( 3) See Sir George 


much 
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much as the ſame Scriptures, in which that 
holy Doctrine is deliver d, may fully inform any 
perſon, how infinitely it concerns him, not 
really, nor ſo much as ſeemingly, to act any 
thing contrary to his Religion (a), and at how 
great a Price, if Occaſion be, he ought to pur- 
chaſe his Innocence. But that, upon the Ap- 

rehenſion of certain Death, a Man may un- 
dertake the Performance of an Action, in it 
ſelf repugnant to the Law of Nature, without 
any Sin on his part, we ſhall by and by make 
out (1). Let if the Action enjoin'd be ſuch, as 
I cannot perform without deriving Guilt on 
my ſelf, or ſuch as I eſteem to be, in its own 
Nature, more bitter than Death, and at the 
ſame time no reaſon 1s ſhown, nor fo much as 
Probability pretended, either from ſome Fault 
of mine, or from the publick Good, why I 
ſhould be put under this Neceſſity of doing what 
might either have been done by another, or 
ought not to be done at all; it is manifeſt, that 
the whole Deſign of ſuch a Command, is, that 
I may be deſtroy'd, who have committed no 
Offence, purely to gratify the Will of the En- 
Joiner, and his cruel Diſpoſition towards me. 
By which Act, ſince he lays aſide the Prince to 
put on the Enemy, he is ſuppos d at the ſame 
time, to have remitted the Obligation, which 
lay on the part of the Subject. But ſtill, as far 
as tis poſſible, we are to avoid this Danger by 
Flight, and to ſeek the Patronage of ſome third 
Perſon, who is not by any Ties engaged to the 
ſame Prince. Nay, if all means of eſcaping 
are cut off, we ought rather to be kill'd than to 
kill (2): yet not ſo much out of Veneration to 
the Perſon of ſuch a Ruler, as out of regard to 
the Commonwealth, which, on ſuch an occaſion, 
cannot but be imbroil'd in the moſt unhappy 
Troubles. But when a Ruler proceeds againſt a 
SubjeR, in way of puniſhment, for a real Crime, 
altho' here the Subject is not bound to meet the 
Miſchief, by voluntarily appearing and offering 
up himſelf; yet the Reaſon why he cannot, in 
this Caſe, defend himſelf by Force is, that the 
Prince acts nothing here but what is conſiſtent 
with his Right; and therefore it would be 
highly injurious, whatever the Pretence might 
be, to offer him any Hurt on ſuch an account. 
It ought farther to be obſerv'd, that altho we 
ſhould grant never fo fully, that a particular 
Subject may, in ſome Caſes, guard his Safety, 
by Violence, againſt the injurious Aſſaults of 
his Superior, and this without Sin; yet it doth 
not hereby become lawful for the other Sub- 
jects to throw off their Allegiance, or protect 
the innocent Party by forcible means. For be- 
ſides, that they ought not to make Inquiſition 
into theſe Acts of the Prince, which he exer- 
ciſeth as it were by Virtue of his Judiciary 
Power, and that many guilty Perſons to draw 
Odium on the Government, make high Pre- 
tenſions to Innocence ; tho' the Perſon ſhould 
happen to be really injured, the reſt of the 


People are not at all releas'd from their Obli- 


| to Obedience. And that for this Reaſon, 


cauſe, in the firſt Contract, every particular 
Subject engageth the Prince's Care and Pro- 
tection only tor himſelf, and doth not ſuppoſe 
it as a Condition of his own Obedience, that 
all and each of his Fellows ſhall be juſtly treated. 
Nor 1s the Fear of being hereafter uſed in the 
{ame manner, ſufficient to break off this Obli- 
gation in the other Subjects; Firſt, becauſe 
it is uncertain; and, Secondly, becauſe tis 
poſſible the Prince's Hatred, to this Perſon, 
might be founded on ſome particular Reaſons, 
which do not appear in others. But whilſt 
the Subject's Obligation towards the Prince 
remains 1n Force, it ſhall not be lawful for him 


on what Pretence ſoever, to make any violent 


Reſiſtance. 

VI. Now, as what hath been hitherto de- 
hver'd is, in the Opinion of many Men, not 
at all derogatory from the Sacredneſs of 
Princes : fo, on the other hand, thoſe Perſons 
are not to be endured, who aſſert in groſs, that 
a King, when he degenerates into a Tyrant, 
may be deprived of his Crown, and brought 
to Puniſhment by the People. For ſince the 
Acts of Civil Government are, for the moſt 
part fo obſcure, that the Multitude (3) cannot 
apprehend the Equity or the Neceſſity of them, 
and often, through Prejudice or Pathon, will 
not apply their Minds to a Diſcovery of the 
Truth; and fince, generally ſpeaking, it makes 
for the Intereſt of the Common-wealth to let 
the Reaſons of the State and the Grounds of 
4 Counſels and Proceedings, be known 

ut by a very Few; it will be a moſt difficult 
Task, to point out exactly thoſe ſeveral Actions, 
on the Performance of which, a Prince may 
juſtly be call'd a Tyrant, and as _ be op- 
poſed by the People, with any Violence what- 
ſoever (h). Whence it may eaſily come to pals, 
that an Oaium of this Nature ſhall be brought 
even on a good Prince, by ſuch as either diſlike 
his Perſon, or the preſent Conſtitution : fince 
Men have been now long accuſtom'd in the Uſe 
and Signification of Words, to make them ſtand 
not only for the real Nature of Things, but 
for their own Humour or Aﬀections. Thus 
much is acknowledg'd by general Opinion, that 
neither private and perſonal Vices, nor ſmaller 
Neglects in the publick Adminiſtration, are 
ſufficient to denominate a Tyrant. Are heavy 
Taxes impoſed ? The Subjects, who are not 
admitted to Council, cannot poſſibly judge 
whether the Neceſlity of the State requires 
this Proviſion or not. Are ſevere Penalties 
executed? Why, if this be done upon ſome 
precedent Offence, and according to the Laws, 
no Man can with Juſtice — un, tho' per- 
haps the Caſe would better have allow'd of 
Mercy and Pardon. Are ſome great Men 
innocently taken off, on the account of pri- 


vate Hatred or Suſpicion ; which, in vulgar - 


— 


(a) See Matt b. X. 31, &c. (1) B. 8. c. 1. 6. 
(3) See Mr, Barbeyrac's Firſt Note upon this Section. 


(2) V. Gree. L 2.6. 1. ſ. 9. cum ut, Gronoy. | 
P „ . 6. J. 14. 2 
(b) Comp, Bœcler. d Grot. 4. I 
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Eſtimation, paſſeth for the higheſt and moſt 
provoking Grievance? Yet, if Plots againſt the 
Prince's Government, or other Crimes are, in 
pretence at leaſt, laid to their Charge, or the 
ordinary Courſe of Judgment obſervd in con- 
demning them; although perhaps the Perſons 
themſelves, and ſome few others may be 
throughly ſatisfied of their Innocency; Yet how 
is it poſſible that the reſt of the People ſhould 
have the ſame Certainty and Afſurance ? Eſpe- 
cially ſince the Preſumption of Juſtice always 
lies on the Prince's fide. Well, but perhaps, 
Promiſes are broken, or Privileges formerly 
granted, retrench'd. Still, if the Prince be 
Abſolute, 'tis but to alledge ſome Offence 1n 
the Parties, or ſome ſignal Advantage to the 
Common - wealth, and then he ſhall be ſuppoſed 
to have ated according to his Sovereign Right; 
and whether theſe Pretences be real or no, the 
Subjects are not able clearly to judge. And all 
Privileges maſt be conſtrued with this Limi- 
tation and Exception, Unleſs the Safety or 
Neceſſity of the Publick forbid them to hold any 
langer. No {mall part of the Arguments uſually 
brought for the oppoſite Opinion, fall of their 
own accord, if it be well conſider d, that theſe 
are two very different things, a People have 
power of applying Force to their Rulers, and 
of reducing them to Amendment, when ey 
do not govern according to their Will; and, 
there is in the People, or in particular Perſons, 
a Right of defending their Lite and Safety 
againſt their Prince, upon the Approach of 
extreme Danger, and when the Prince is mani- 
feſtly turn'd an Enemy towards them (1). For 
the Reaſons which prove the latter of theſe 
Poſitions, do not in the like manner evince the 
former: and yet many Men confound the one 
with the other. And thus too when it is ſaid, 
that a People, who have given themſelves up 
to Slavery, have not thereby loſt all Right of 
reſcuing themſelves into Liberty and Security; 
the Aſſertion will hold true only in this Senſe, 
that a People may defend themſelves againſt the 
extreme and unjuſt Violence of their Prince: 
which Defence, if it ſucceeds proſperouſly, 
brings Liberty along with it, as a neceſſary 
Attendant. In as much as the Lord, by thus 
changing himſelf into an Enemy, ſeems to ab- 
ſolve the Subjects from their Obligation to- 
wards him: ſo that they are not bound to re- 
turn under his Yoak, tho' he ſhould alter his 
cruel Reſolutions. Excepting in this Caſe, 
a People who have given themſelves up for 


Slaves, or rather, who have put themſelves 


under the Command of an abſolute Sovereign, 
have no more a Right of regaining their L1- 
berty by Force, than I have of recovering a 
thing by Force, which I have already, upon 
Bargain, deliver'd to another Man. For this 
Civil Servitude is not ſo abhorrent from Na- 
ture, as ſome imagine; as that a Perſon who 
at one time, to avoid a greater Evil, finds it 


neceſſary for him to conſent to it, may after. 


wards, when Occaſion favours him, throw it 


off again, by the Right and Privilege wh; 
Nature allows him. And altho' the rye 
Slavery, ſhould be contrary to the Inclinations 
of a particular People, either from the be. 
ginning, or upon the changing of their Minds: 
yet 'tis by no means Lawful barely on this ac. 
count, to deprive the Prince of that Right 
which he hath already obtain'd : no more 
than it is lawful for the Seller to take awa 
from his Chapman what he before deliver'd to 
him upon Contract; tho he ſhould happen to 
find that the Sale did not prove to his Ad. 
vantage. | 

VII. Grozzas (a), in adjuſting theſe Matters 
hath taken a Courſe, not very different from 
that which we have here follow'd. Amongſt 
other things, he well obſerves, that whether 
or no the extreme Injuries of Sovereigns may 
be forcibly reſiſted, is beſt to be underſtood 
by conlidering, as well the Nature of Sove- 
reignty, as the preſumed Deſign of thoſe who 
firſt incorporated themſelves in a Civil State. 
As for the former, tis not in the leaſt, re. 
pugnant to the Nature of Sovereignty, that all 
the Actions of the Subjects ſhould by it be 
directed towards the publick Good, and that 
thoſe, who oppoſe its Decrees, ſhould undergo 
the ſevereſt Puniſhment ; without allowing it 
the Power to murther Men out of meer Hu- 
mour, ſo as on no account to be reſiſted. Nor 
is there any Natural Connexion beween an 
abſolute Power of procuring a Man's Safety, 
and an abſolute Power of deſtroying a Man 
at pleaſure, And 'tis impoſſible to make out, 
what ſuch a Power in the Sovereign, or ſuch 
an Obligation in the Subject, can contribute 
to the Peace and Security of the Common- 
wealth. On which Score it is evident, how 
falſe that Inference is which ſome Men make; 
the Supreme Authority 1s accountable only 
to God, therefore we have ſufficient Reaſon 
to conclude, that the Perſons, who firſt 
united in a Community, deſign'd to reſerve 
to themſelves no Degree of Right, which 
ſhould hold good againſt the * Power. 
As if to de fend ones Life againſt an 1njurious 
Aſſailant, were to proceed againſt him in a 
judicial manner (5)! Nor is their Scruple of 
any Moment, who diſallow the Liberty of 
reſiſting Governours, in Caſes of Barbarous 
Cruelty, on this Argument, Zecauſe we cannot 


frame to our ſelues any lawful Call, that the 


Subjec r have to take 4 Arms againfi the chief 
Magiſtrate ; ſince no Mortal can pretend to have 
any Juriſdiftion over a Perſon of that Character. 
As if Defence were the Effect of Juriſdiction! 
Or, as if he who ſets himſelf to keep off an 
unjuſt Violence, which threatens his Life, 
had any more need a particular Call, than he 
who is about to fence againſt Hunger and 
Thirſt with Meet and Drink (c)! 


* 


— 


„ 


(1) See Mr. Barbeyrac's ad Note upon this Sect. See the Homily of the Ch. of England againſt Rebellion, the 


Second Patt. (2) L. I. c. 4. 7 (b) Comp. Bacler ad Gior. d. l. (c) Comp. Ziegler ad Grot d. J. As 
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As to the latter Conſideration propoſed by 
Grotizs, about the Deſign of Societies, he 
rightly judgeth, that if thoſe Perſons, who by 
incorporating themſelves in States, gave the 
firſt Riſe to Sovereign Power, had been ask'd, 
whether they intended to lay this Burthen on 
all their Conſciences, that they ſhould rather 
chooſe to die, than in any Caſe to oppoſe, by 
Arms, the unjuſt Violence of their Superiors ; 
they ſhould certainly have anſwer'd, that it 
was never in their Thoughts to enjoin ſuch a 
Hardſhip. For this would indeed have been a 
greater Inconvenience, than that which the 
endeavour'd to avoid by entring into a Civ1l 
Community. For before, they lay open to the 
Injuries of many, but ſtill with the Ri ht and 
Power of reſiſting them: whereas, by this 
means, they muſt have bound themſelves quiet- 
ly to ſuffer any Injuries from Him whom they 
had arm'd with their own Strength. And no 
doubt Fighting and Contention is a leſs Evil 
than certain Death. | 
VIII. But this Sacredneſs, which we have 
been hitherto touching upon, doth not belon 
to any Kings, but thoſe who are really an 
ſtrictly ſuch. It cannot therefore be chim'd 
by thoſe, who though they bear the Title of 
Kings (1), are yet ſubject to the Power of the 
People; as were the Ancient Kings of Spara, 
and many elſewhere; 1nveſted rather with 


Authority to perſwade, than with Power to 


command (2). Such a King was Qſezentius, 
in Virgil (a), againſt whom 


—fariis ſurrexit Eiruria juſtis, 
Regem ad ſupplicium præſenti morte repoſcens. 


By juſt Revenge the Tuſcans ſet on fire, 
With Arms their King to Puniſhment require. 


Thoſe Princes do likewiſe forfeit this Sacred- 
neſs, who have either laid down their Dig- 
nity (3), or have utterly deſerted and abandon'd 
the Kingdom ; _— whom, in caſe of grie- 
vous Injuries offerd by them to others, it is 
lawful to proceed altogether in the ſame man- 
ner, as we might againſt private Perſons. Not 
though, as Semiramzis, who having prevail'd 
with her Husband to reſign the Sovereignty to 
her for Five Days, made uſe of the Grant to 
take away the Life of the Giver; this Story 
proves nothing elſe, but the great Wicked- 
neſs of the Wife, and the no leſs Folly of the 
Husband (5). Yet it ſometimes happens, that 
thoſe who have either voluntarily laid down 
their Authority, or have been deprived of it 
by ſome Misfortune, are ſtill permitted to en- 
Joy that formal Veneration of the People, 
which uſed to be paid to Princes, and all other 
external Badges of Majeſty. Which Privilege, 
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791 
as it is to be look d on as meer Imagery, made 
up of nothing but the Regal Trappings and 
Ornaments ; fo unleſs it hath been confirm d 
by ſome Pact and Agreement, it muſt be con- 
ceiv'd to depend entirely on the Favour and 
Complaiſance of others (c). Thus Labardee, 
in his Hiſtory of France (d), rightly obſerves, 
that whilſt Sedan, and the Territories depend- 
ing on 1t, was neither Feudatary to the Em- 
perour, nor to the King of France, nor to any 
other Monarch or State, the Lords and Pro- 
prietors were truly Sovereign Princes. But 
after that Frederic Maurice, Duke of Bovillion, 
had relign'd this City, with its Dependencies, 
to Lewrs the Thirteenth of France, receiving 
in lieu of it, certain Lands belonging to the 
French Crown ; he required Security to be 
given him, that he and his Poſterity ſhould 
retain the Title and Character of the former 


Dignity : which could not be afterwards 


reckoned a true independent Honour, ſuch as 
accompanies Sovereign Power, but only a nicer 
Shadow of Princely Greatneſs, having no far- 
ther Effect, than the obtaining ſuch a certain 
place among the Noble Families of France, 
and {ome other ornamental Privileges. And 
the Truth of this appears evidently from that 
Act of the Duke, in deſiring Security for his 
Titles, when he gave up his Dominions. Since 
thoſe, who truly and properly poſſeſs the So- 
vereign Dignity, have no wa | own to bargain 
for the ſafe Enjoyment of it. 

Another way by which a King falls back (4) 
into the Condition of a private Man, is in caſe 
his Kingdom be ſerz'd upon as forfeited ; either 
by Felony, committed againſt him whoſe Fief 
it is; or by vertue of ſome Clauſe inſerted in 


the Donation of the Crown, importing that, if 


the King ſhould act thus or thus, the Subjects 
ſhould be immediately releas'd from all Obli- 
gation to Obedience. So likewiſe if, in con- 
terring the Sovereignty, it were exprefly 
agreed, that the Prince, in ſome particular De- 
ſigns or Practices, might be reliſted ; ſuch a 
Covenant may no doubt be put in Execution. 
Laſtly, if a Prince conſtituted by the People, 
ſhall go about to alienate his Kingdom, or to 
change the manner of holding the Govert- 
ment, tis manifeſt, not only, that any ſuck 
Act of his is null and void, but likewiſe that in 
caſe he endeavour to compaſs his Deſign by 
Force, the People may oppoſe him in the ſame 
manner (e). 

IX. It 1s another difficult Queſtion, what 
may lawfully be done, and what not, againſt 
Invaders and Uſurpers of Sovereignty; and 
this, not after that long Poſſeſſion, or ſome ſub- 
ſequent Pact, hath given them a proper Right 
to govern, but ſo — as the unjuſt Cauſe of 
their poſſeſſing the Throne continues, and 


(i) V. Gros. 1. 1. c. 4. ſ. 8. 


— — 


(2) This is what Tacitus relates of the Ancient Kings of Germany; Mox Rex vel 


Prince pe, prout Decus bellorum, prout facundis ft, audiuntur, aut horitate magis ſuadendi, quam jubendi poteſtat e. De Morts. 


Germanor. c. 11. Vid. etiam, c. 7. 
(b) Diodorus Sic, 1. 2. c. 18. 


(a) x. 8. v. 494, 495- 
(c) An Inftance of which we have in Dairo of Japan. 


(3) Yid. Grot. d. 1. Co 3 


(4) Hd, Grot. abi ſupra, Se ct. 12. See our Author in the Sixth Chapter of this Book, Se#. 10, 11. 


(c) Add. Bacler ad Grot. 1. 1. c. 4. ſ. 10. 
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whilſt they ſeem to be ſupported only b 

Strength. on this Head, we are firſt of al 
to enquire, whether the Commands of ſuch 
Uſurpers, whilſt in Poſſeſſion, have the Power 
of obliging? And here we muſt recollect, 
from what hath been formerly obſerv'd, that 
no Obligation to Obedience can be produced 
in me, unleſs the other Party had a lawful 
Authority over me. Meer Violence may 1n- 
deed lay on a Man ſome extrinſecal Neceſſit 
of doing this or that; but it cannot impoſe 
an Obligation; which is an intrinſecal En- 
gagement, ſo _— to the Mind, as to make 
the Neglect or Omiſſion of it, ſinful. When 
therefore a Man is threatned with Violence 
from a ſtronger Hand, he is perhaps compel d 
to perform thoſe things, to which he hath no 
Obligation, and which he really hates and 
abhors. But if he afterwards find Opportu- 
nity, no Man will cenſure him for breaking 
his way through theſe unjuſt Impoſitions. But 
what is to be done, if a Perſon, who at firſt in- 
deed ſeiz d upon the Government by Violence 
and evil Arts, would yet be thought to obtain it 
by Right, and tho he repoſeth his Confidence 
in Arms, yet profeſſeth to be no Enemy, but a 
true and proper Prince? as to ſuch Caſes, this 
ſeems in general to be the molt probable So- 
lution, that he who actually poſſeſſeth the So- 
vereignty, by whatſoever means he acquires it, 
is ſo long to be acknowledg'd by the Subjects, 
for their lawful Prince, as there appears no 
one who can claim the Crown by a better 
Right. For then it 1s conſonant to Reaſon, 
that the Poſſeſſor's Power ſhall hold good, pro- 
vided he act like a Legal Governour : it being 
the Common Intereſt of the People, that the 
Care and Direction of the State ſhould rather 
lie in any one Perſon, than that, on the ac- 
count of having no certain Head, it ſhould be 
involv'd in endleſs Diſputes and Diſturbances. 
Since therefore the Subjects mult be, in this 
Caſe, ſuppoſed to have, at leaſt tacitly, con- 
ſented to the Authority of their new Maſter, 
they ſhall be truly oblig'd to yield Obedience to 
him (a). Thus tis well known by what means 
the Family of the Czſars rais'd themſelves to 
the Imperial Dignity : and yet St. Pau (1) 
aſcribes the i ia, the proper Power to them, as 
thoſe who were to be obey'd for Conſcience ſake. 
And 'twas our Bleſſed Saviour's Command, 
Render unto Cæſar the things that are Czfar's 
(2). For, at that time, there was no particular 
Perſon who had a better Title to challenge the 
Supreme Authority; and as for the Sexaze and 
People of Rome, they had receded from their 


Ancient Right, though more out of Fear, and 
for want of Strength to make O poſition, than 
becauſe they approved of this Alteration in the 
Government, It was a remarkable Law of 
Henry VII of England, which enacted, that 
no Perſon, who had follow'd the Party of the 
Prince then reigning, ſhould be ever impleaded 
or condemn'd for that Act as Criminal, either 
by legal Proceſs, or by Act of Parliament. The 
Reaſons of which are diſcuſs'd by my Lord 
Bacon, in his Hiſtory of that Reign (b). After 
the ſame manner in an Hereditary Kingdo 
when the Right ſeems to lie doubtfully be. 
tween two or more Competitors ; whilſt the 
Controverſy is yet in Agitation, and till ſuch 
time as it may be determin'd, either by an 
amicable Accommodation, or by Arms, tis the 
ſafeſt Courſe to obey him who Lach the actual 
Poſſeſſion (c). And much more will this Con- 
duct be juſtifiable in Strangers, whom it doth 
not concern to examine the Titles by which 
the Sovereignty hath been obtain'd, but who 
barely go along with the Poſſeſſion; eſpecially 
when the Poſſeſſor is ſupported by Great 
Strength and Power, 

X. But when a Perſon, driving out the 
lawful Prince, ſeizeth the Government, and 
ſets himſelf up for King, tho' he be really the 
Uſurper of another Man's Right; what Courſe 
ſhall an honeſt Subject take under this Diffi- 
culty ; in as much as he ſeems {till to owe 
Allegiance to his rightful Sovereign during his 
Life? On which Point it appears reaſonable to 
affirm, that things may often come to ſuch an 
Iſſue, as ſhall make it not only allowable, but 
good and neceſſary to obey the Ruler in 
Poſſeſſion, by what means ſoever the Poſſeſſion 
was gain'd. As, if the Lawful Sovereign be 
reduced to ſuch Streights, that he can no longer 
exerciſe any part of the Regal Office towards 
his People. For then, tho' the Commands of 
the Uſurper, being deſtitute of Legal Power, 
are not, in themſelves, obligatory ; yet it be- 
comes a wile Man tc conſult the Welfare of 
himſelf and his Affairs, to make Proviſion 
againſt the Future, and with Warineſs and 
Caution to reflect on his preſent Condition; 
that he may not raſhly thruſt his Life and For- 
tunes into Danger: As he would do, ſhould he, 
by vain Obſtinacy and Oppoſition, draw the 
Ulurper's Rage upon his own Head, without 
procuring the leaſt Advantage, either to his 
Country, or to the Ejected Prince. Some are 
willing to deduce this Doctrine from the 131. 
Chapter of the Epiſtle to the Romans, where 
the Apoltle ſays we ought to obey, « wire Het mv 


(2) Ariftophanes (in Ranis, Act. 5. Sc. 4. v. 21, 22, 23.) hath a notable Remark to this Purpoſe : * Men ſhould 
* not breed up a Lion's Whelp in their — * but if he be once bred up, his Temper muſt be complicd with. 
2 


(1) Rom. XIII. 1, 5. 
Nec Imperatorem qui abſit, 
che Crown, nor to diſturb a Prince who poſſeſſeth it. 


2) Matt, X K 


(b) 'Tis IFie's Advice in the Hiſtorian, (Vert Chon/ar.) 
querendum, nec qui adſit, pellendum eſſe; Neither to ſeek after a Prince, who hach deſerted 


(c) Caſſius Clena, who had ſtuck to the Party of N:ger, 


againſt Severus, thus makes his Defence to the latter: I own'd neither You nor Niger for my proper Maſter ; and 
* tho" I appear'd on the other fide, yet my Aim and Endeavour was, not to oppole You, but to vanquiſh J. 
Since then my Deſign was the ſame with Yours, I am, in this reſpe&, certainly Guilry of no Fault. Nor am I 
more worthy of Blame, for not revolting afterwards ro Your Parry. For You would not Your felt have been 
willing. that any Friend of Yours, ſhould have relinquiſh'd Your Cauſe, and gone over as a Delerter to N. ger. 
Xiphilin. Epic. Dion. d Ann, 194. & Zonar, Tom. 2. - 
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zer, not only for wrath ; as if he fhould have 
told us, it was not the part of a prudent Per- 
ſon to provoke the Anger of him who bears 
the Sword, by an unneceſſary Stubbornneſs ; 
and that therefore, out of regard to our own 
Safety, we ſhould be ſubject mis vous IEvolars, 
to the Powers which are in being, that is, which 
have the preſent Poſſeſſion. Since then a State 
cannot ſubſiſt without ſome Government, and 
ſince he who actually wears the Crown, doth, 
at leaſt in ſome tolerable Meaſure, maintain 
the publick Security; an Honeſt Man and a 
Lover of his Country ought not, when the 
Poſture of Aﬀairs requares this Proceeding, by 
an uſcleſs Reſiſtance give Occaſion to farther 
Troubles. But what ſeems hardeſt of all to 
be refolv'd is, how the Subjects can, at the 
ſame time, keep up two contrary Obligations, 
one to the Lawful Prince now expel'd, and the 
other to the Poſſeſſor, who hath conſtrain'd 
them to {wear Allegiance to him, and for the 
preſent executes the Regal Office. For how 
can a Man pay Fidelity to two together, who 
are bent upon mutual Deſtruction? And yer, 
on the other Hand, the Covenant made with 
the Uſurper by the Subjects, and the Faith, 
which they have engaged to him, ſeem utterly 
unable to take away the Rights and Pre- 
tenſions of the Lawful Sovereign: as the 
Compoſition which a Country-Man makes 
with Robbers, to hinder them from: waſting 
his Eſtate, is incapable of extinguiſhing his 
Landlord's Right and Property, Crofius's 
Opinion on the Caſe is this, that #bifft the 
Uſurper is in Poſſefſun, the Atts of Sovereignty 
awhich he exerciſeth have a Power of obligmsg ; 
uot by Virtue of his Right, ( for Right be hath 
noxe) but becauſe 'tis in the higheſt ee pro- 
bable, that he who hath the jut Right to the 
Throne, had rather, as things now ſtand, that 
the Command's of him, who 1s thus in Paſſeſſion, 
ſhould hold good, than that by the ceaſing of al 
Laws and Fuftice, the Common-wealth be 
throws into utter Confuſion (a). 

And indeed, we ought by all means to pre- 
{ame, that every Prince hath ſo much Huma- 
nity, as to defire that his Subjects ſhould be 
preſerv'd by any Method whatſoever, rather 


3 Sn 


than by _— in vain with their ill Fortune, 
and unſeaſonably expreſſing an Affection with- 
out Strength to ſupport it, they ſhould give 
themſelves up for a fruitleſs Sacrifice > ). 
When the Romans, being themſelves in 
Diltreſs, were petition d by their Allies, the 
Petilini, for Relief, their Anſwer was, They 
* confeſs'd themſelves to be no longer in a Con- 
* dition of ſupporting their diſtant Dependents, 
* and therefore deſired the Petitioners to return 
Home, and, fince they had already given the 
* utmolt Specimen of their Fidelity, to conſult 
* amongſt themſelves, for the Future, how to 
make the belt of their Affairs (1) (e). There 
appears nothing therefore, that can with more 
Probability be affirm'd, in the Point before us, 
than this, that if the Lawful Prince be brought 
into ſuch Streights, as that neither he himſelf 
is able to afford his Subjects due protection, 
nor they, on the other hand, able to reſiſt the 
Uſurper, without their imminent Ruine; it 
muſt be taken for granted, that he hath for 2 
while releas d his Subjects from their Obliga- 
tion towards him, till ſuch Time as Providence 
ſhall open a way to his Reſtauration ; fo far as 
is neceſſary to ſecure them from Deſtruction 
and Danger. And thus too, the Fealty pro- 
mis d to the Uſurper, ſeems ſo far only to be 
binding, as that it ſhall be a kind of temporar 

Engagement, to expire ſo ſoon as the expel'd 
Prince {hall recover his Dominions; and con- 
liſting not ſo much in any internal Neceſſity 
laid upon the Conſcience, as in the Force of 
that Terrour under which they now ſtand. 


Erotius (d), in another Caſe, allows of an 


External Right and Property; and we ſee no 
Reaſon why there may not be admitted ſome 
kind of External Obligation, not affecting the 
Conſcience (e). If we put all theſe Con- 
ſiderations together, we ſhall find, that there 
is ſcarce any Caſe in which a private Perſon 
may, by his own Authority, diſturb an unjuſt 
Poſſeſſor of the Sovereign Dignity: eſpecially 
ſince Experience witneſſeth, that ſuch Conſpi- 
racies do commonly exaſperate the uſurping 
Powers, to greater Violence and Oppreſſion 


(f)(2) 


. — TR 


(a Lee n. Als c + £ is 
() Vid. Livy, L. 23. c. 20. (c 
Guicciardine, Book I. near the End. 


* 


(b) r XV. 25, 26. 1 King: II. 26. 
Add the Speech 
(d) L. 3. c. 7. ſ. 6. 


King Ferdinand, when he fled from Naples, in 


(e) See 2 Kings XI. 2 Chron. XXIII on which Place Mr. Hobbes —_ obſerves, that Arhaliab was dethron d. 


not by any Right which the High Prieſt had in that Capacity, but by the 


ight of the Young King. Leviach, c. 44. 


What Opinion we ought to entertain of thoſe Laws, which permit or reward the killing of Tyrants, fee in 


Pocler on Grot. I. 1. c. 4. f. 27. 


( 2 ) See Mr, Barbeyrac's Second Note upon this 


Ffff 


(f) Vid. Jaſtin. I. XVI. c. 5. ſub. fin. 
Section. 
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C HAP. IX. 
Of the Duty Sovereigns. 
T remains that we take a View of the Duty And all the Offices of that Eſtate 


of Supreme Governours ; which onght to 
be explain'd with eſpecial Care and Diligence : 
as well in regard, that the Neglect of this Duty 
is the Ovealion of ſo many Miſchiefs in the 
World (1), as becauſe to deliver the Rules and 
Meaſures of it, is the proper Bufineſs of this 
general Part of Civil Knowledge, 1t being 
laced beyond the Bounds of Municipal Laws. 
et in as much as others have frequently 
inculcated theſe Points, we ſhall reckon our 
Task diſcharg'd, in barely repeating the chief 
Heads (2). The Precepts, then, which unite 
in the making up of this Duty, may eaſily be 
gather'd, by examining the Nature and End of 
Civil Communities, and the proper Offices be- 
longing to the Sovereign Power. 

II. Here, then, it is, before all things, ne- 
ceſſary, that Governours induſtriouſly apply 
themſelves to the Underſtanding of every 
thing, that falls under the compleat Diſcharge 
of their Truſt (3); fince no Man can manage, 
with Commendation, what he hath not firſt 
rightly learn'd and conſider'd (a]. This was 
Firgil's Advice, 


Tu regere imperio populos, Romane, memento, 
He ſibi erunt artes 1 we imponere morem, 
Parcere ſubjectis & aebellare ſuperbos ( 4). 


Thee Heaven, Brave Roman, form'd for High Command, 
Be theſe thy Arts; form thy Victorious Hand 

To make glad Nations own their Peace beſtow'd ; 

To ſpare the Suppliant, and pull down the Proud. 


Tſacrates (b) bath a wiſe Remark on the ſame 
Subject: IJ certain, ſays he, bat according as 
Princes cultivate their own Minds, ſo they muſt 
expe? to find their Kingdom. therefore no 
Champion, at the Games, hath ſo much need 10 
exerciſe his Body, as a Governour hath to exer- 
ciſe and improve bis Mit. And the Admonition 
of the Satyriſt, as it belongs to all Mankind, fo 
eſpecially it affects Princes. 


Diſce 


— —— —j—ũ— 


quem te Deus eſe 
Juſſu, & humana qna parte locatus es in re (c). 


Study Thy ſelf, what Rank or what Degree 
The Wile Creator hath Ordain'd for Thee, 


rn 


Perform,and with thy Prudence guide thy Fate. 


Mr. Dryden. 


That thoſe things, which appear neceſſary to 
be known, in order to the well-governing of a 
State, are not fo very trite and vulgar, ſo ob- 
vious to all Capacities, may be gather'd from 
what Mr. Hobbes hath particularly deliver'd 
on this Point (d). /ſocrates (e) calls a Kingdom, 
The Greateſt of Human 2 and ſuch as re. 
quires more than ordinary Degrees of Prudence 
and Foreſigbt being not like the Offices about 
the Por within the Power 


any Perſon to Diſcharge. And Xenophon rightly 
concludes, that Man is able more eaſily to 
any other Animals than thoſe of his own kind (H. 
Tho' there are many who think the Tala 
Proverb not altogether groundleſs. Pochi/ſumo 
cervells baſta a governar tutto le mondo ; T here 
needs but a very little Brains to rule the whole 
Wor ld. | 

From theſe Conſiderations it follows, that 
a Prince ought to abridge himſelf of all thoſe 
Studies and Purſuits which contribute nothing 
towards this good End: in as much as the Art 
of Governing 1s ſo very difficult, as to require 
the whole Man, tho' of the greateſt Parts and 
Abilities (5); who therefore muſt, as it were, 
forget his own Per/on, and live for the Sake of 
the People. Much more are Governours con- 
cern'd to retrench their Pleaſures and uſeleſs 
Diverſions, ſo far as they intercept their main 
Employment. For the ſame Reaſon, they 
ought to admit into their Familiarity Men of 
Wiſdom and Experience (6); and on the con- 
trary, to Diſcountenance and Chaſe away all 
flattering () Paraſites, all trifling Genius's, 
and ſuch as are Skill'd in nothing but what is 
Empty and Inſignificant. Recerve into Tour 
Friendſbip (ſays {ſocrates (g)] not every Body, 
but ſuch only as are worthy of Your High Birth 
and Station; nor thoſe with whom Non might 
paſs Tour Life moi? pleaſantly, but thoſe by 
whoſe AMiſtance Jou may beſt govern the Common- 
wealth. Uſe Tour ſelf to take Delight in ſuch 
Company, as may both increaſe the Stock of Tour 
Wiſdom, and raiſe the Character of Tour Vertuc 
among i Others. Let it were to be wilh'd, 
that Carneades's Obſervation were not too 


( 1 ) Sec Mr. Barb:yrac's Note upon this Section. 
Scrm. fd. c. 19. 
( a ) See 1 Kings, III. 9. 
Add, Phil: de Comines, I. 1. p. 342. J. 3. p. 388. 
(e) Ad Nicoclem. in the Beginning. 
"onaphon's Arcus, J. 3. 


(4) En. 6. v. 852, Cc. 


( 2 ) See Charron upon Wiſdom, B. 3. c. 2. L. Bacon's 


(3) V. Virgil. En. 6. v. 848, &c. and Mr. — — Second Note upon this Section. 
i 


(b) Ad Nicoclem (c) Perſius, Sat. 3. v. 71, 72. 


(d) De Cire, c. X. ſ. 10. 5 | 
(f) Cyroped. I. 1. init, Add Socrates's Diſpute with Cle in 
( 5 ) See Mr. Barbeyrac's Firſt Note upon this Section. | 


5 7) See Me. B2rbeyrac's Third Note upon this Section. ( See Mr. abs Fourth Nate upon this Sec 
gy 7: Nicoclem 9. 34. SA, Pariſ. 
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often found true, that The Sons of Princes, and 
other (a) Wealthy and Great «Men, learn no Art 
well, but that of Horſemanſhip ; becauſe their 
Has e cannot Flatter them (bl. 

III. The 1 Rule, which Sovereigns 
are to proceed by, is, Salus ema lex 
efto (1); Let the Safe of the the Su- 

eme Law. Tis Plato's Deſcription of a 
Prince (e), that He neither thmks nor commands 
what advance his own private Intereſt, but 
what may promote the Benefit of bis Subjects 
and whatever he ſays or does, is ſaid or done for 
their Advantage, and for their Ornament and 
Grace (2). For the Authority which Gover- 
nours bear, was firſt conferr'd on them with 
this Intention, that it might prove a Means of 
procuring that End, for which Civil Societies 
were Eſtabliſn d. And therefore they ought to 
elteem _—_ as contributing to their own 
private or perſonal Good, which is not, at the 
ſame time, profitable to the Common-wealth 
(3). Fould it not ſeem a Wonder to Tou, (lays 
Socrates in (d)) be ſhould be own'd 
for a good Herdſman, who lefiens the Number, 
or multiplics the Ill Qualities of bis Drove ? 'Tis 
a much greater Wonder, if he who hath the Com- 
mand * State, and both waſts the Strength, 
and corrupts the Manners of bit Subjects, doth 
not Hay at his Miſmanagement , and confeſs 
hanuſelf an Il Governour. 

IV. Ia order to the internal Tranquillity of 
States, it is neceſſary, that the Wills and In- 
clinations -! _ — ſo 4 — 
directed, as ſhall a conducive to the Safety 
of the whole Bode. - Hence it is the Duty of 
Supreme Rulers, not only to preſcribe Laws 
fit for the obtaining of this End, but likewiſe 
ſo to keep up the Strictneſs of publick Diſci- 

line, as that the Subjects may conform to the 

ws, not ſo much out of fear of Puniſhment, 
as out of Habit and Cuſtom : In as much as 
bare Penalties are not ſo apt to produce a Care 
of doing well, (this being the proper Effect of 
Reaſon and Inſtitution, ) as a Sollicitude to 
avoid Diſcovery in doing ill. 'Tis Ariflotk's (e) 
Maxim, that T7 he beſt Laws can operate with no 
Succeſs, unleſs the Subjef#s be well Train d and 
Educated from their Tonth. So Horace (f), 


Quid leges ſine moribus 
Fane profictunt ? 


Lawswithout Manners are but Words and Wind. 


There's one Part of the Character given the 
Ancient Athenians by [ſocrates (g) which 
1s admirable to this purpoſe : They cenſured 
thoſe (ſays he) as guilty of extreme [gnorance, 


who imagin'd, that where there were the moſt 
accurate Laws, there muſt needs be the mot 
excellent Men; when 'tis evidently ſo very eaſy 
a Matter 10 borrow and tranſcribe the good 
Regulations of other States. Therefore they con- 
cluded, that Virtue did not derive ſo much Ad. 
e in 11s Growth, from good 
good Cuitom Practice. 


accurate 
EFabliſhment of Laws was really a Sign of the 
ill Condition of a Common-wealth : Edits and 
Ordinances being then heap'd one another, 
when Covernments find themſelues obliged to en- 
deavour the refiraming of Vice, as it were, by 
Banks and Mounds. T hat, it became wiſe Ma- 
giftrates, not to fill the public Places with Pro- 
clamations and Decrees, but t9 take care, that 
ihe Subject ſhould have the Love of Juſtice 
and Flone Ny firmly rooted in their Minds. That, 
not the Orders of the Senate, or People, but good 
and generous ation, was the thing which 
made a Government Happy In as much as 
e Men wonld venture to break through the nice ft 
Exattneſi of Political Cunftitutions, if they had 
not been bred up under a ftrict Obedience to them: 
qwhereas, thoſe who had been form'd to Virtue, 
ar and con tant Diſcipline, were the 
only Perſons, who, by their juſt Conformity, could 
make good Laws ob tain a good Effect. 

Towards the accompliſhing of ſo good an 
End, in States, where „ is proleſs'd, 
this Religion it ſelf doth in a high manner 
contribute ; provided it be ſuch as is preſerv'd 
in its primitive Sincerity , purg'd from Hu- 
man Corruptions, and inculcated, both by 
the Doctrine and Example of a Learned and 
Pious Clergy : In as much as that Holy Inſti- 
tution, doth not only comprize all the Points 
conducing to Eternal Salvation, but likewiſe 
the moſt perfect Scheme of Moral Precepts, 
which are admirably uſeful in diſpoſing the 
Minds of Men to a Compliance with Cavil 
Life, and yet which cannot ſo conveniently be 
eſtabliſh d by the bare Force of Civil Laws (4). 
For this reaſon, in all Chriſtian Governments, 
which we are acquainted with, the Exhorta- 
tory part of the Law of Nature is given in 
Charge to the Miniſters of the Chureh, to be 
by them preſs'd and enforced upon the Con- 
ſcience; tho' the atical part belongs ra- 
ther to thoſe who have made this Science their 
peculiar Profeſſion (h). Of great Advantage 
to the ſame Deſign are publick Schools; if em- 
ploy'd for the teaching not of uſeleſs Trifles, 


——_— 


ä 


Inſtitutions, order d an Actien 
this Action, ſhould be convicted. 
( 1 ) Cicer, De Legib. L. 3. c. 3. 
be3rac's Firſt Note upon this SeQi 

(d) Arche, L 3. ( e) Polit. I. V. c. 9. 
Fl. Parif. 
Circa Sacra, 6. 


( a ) Add. Diodor. Sic. J. 1. c. 71. 


1. n. 13. 


The ſame Author (I. 12. c. 12. ) reports 


ill Company, and ſet a v 
(b) Plutarch. De Diſcrim. Amic. & Adular. 


(e) De Republ. I. 1. 
( 3 ) See his Second Note upon this Section. 


(Ff) L. 3. Od. 24. v. 35, 36. 
(4) See Montaign's Eſſays, B. r. c. 22. towards the End- 


F fifa 


that Charondas, amongſt his orhe: 
ſevere Penalry on thoſe who, being p upon 


(2) See M. Antonin. B. 4.c. 12. See Mr. Bar- 


(g) Freopagitic. p. 254, 255. 
(h) Add. Grot De Jure Sum. Poteſtat 


and 
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and the Inventions of idle Brains, the Re- 
liques of the Kingdow of Darkneſs (a); but 
ſolid Learning and Knowledge, the Uſe of 
which, diffuſeth it ſelf through all the Buſineſs 
of Life. Amongſt theſe Studies, the chief is 
that which, upon ſound and rational Princi- 
ples, explains the Right of Sovereigns, and the 
Obligations correſpondent to it in the Sub- 
jects (b). Another thing which adds Strength 
and Vigour to publick Diſcipline, is the Ex- 
ample of thoſe who hold the Supreme Autho- 
rity. The Manners of the whole State (as 
Tſocrates ( c ) well obſerves) are drawn and ex. 
% from the Pattern of the Prince. And 
therefore Spartian (1) had reaſon to ſay of Ca- 
racalla, when he married his Mother-1n-Law, 
He engaged in ſuch Nuptials, as, had he under- 
flood himſelf to be a true Law-giver, he, of all 
Men, ought to have prohibited. To ſee, then, 
that all theſe Particulars are duly regulated in 
a Common-wealth, ſhould be the Care of the 
Supreme Directors. EY 
V. Of great Service and Benefit it is, in 
order to the ſame End, to have a Syſtem of juſt, 
plain, and perſpicuous Laws, for the ſettling 
of ſuch Affairs, as the Subjects are molt fre- 
quently concern d in with one another. Tis 
the Advice of Zſocrates (d) to a Young Prince, 
As for Laws, ſeek thoſe in 7 which are 
equitable and uſeful, and ſuch as may render the 
Differences amongſt the Subject t, as few as poſfi- 
ble, and the Accommodation of them no leſs eaſy 
and expeditions. The Marks which the ſame 
Orator hath ſet (e), to diſtinguiſh good Laws, 
are, that they be Few in Number (2), yet 
ſatisfaftory and intelligible to thoſe who are 70 


uſe them ; juft and profitable, and conſonant to 


each other; and rather directed towards keeping 
up the public Inſtitutions, than towards pre- 
venting the petty Frauds of private Dealings (t). 
It ought to be a ſettled Rule in this Point, 
not to Enact more Laws than conduce to the 
Good of the Subjects and of the State. For 
fince Men, 1n their Deliberations about what 
they ought or ought not to do, are more fre- 
quently guided by their Natural Reaſon, than 
by reflecting on the publick Conſtitutions (g); 


where-ever there are more Laws than can 
eaſily come within the Compaſs of their Me- 
mory, and thoſe prohibiting ſuch things as 
Reaſon, of it ſelf, doth not prohibit, here the 
Subjects muſt through meer Ignorance, with. 
out any ill Intention, fall into the Laws as 


into ſo many Snares. And by this means, the 


Government brings the People under an un. 

ry Inconvenience; which 1s contra 
to the original 
over, the ordinary Form and Courſe of Juſtice 
ought to be fix'd in ſuch à manner, as that 
every Subject may recover his Right, by as 
ſhort and as cheap a Procefs as can be con- 
trived. The Per/ians have a proverb, that 
Short Injaſtice is better than tardy and tedions 
Juſtice. 

VI. And becauſe tis in vain to enact Laws, 
it Governours ſuffer them to be tranſgreſs'd 
with Security; it is therefore their Part care. 
fully to put their own Decrees in Execution, 
and to inflit due Puniſhments (3), according 
to the Nature and Circumſtances of the Fact, 
and the Intention and the Malice of the Of. 
fender. In which Affair, they ought fo to 
proceed, as that the true Force of the Laws 
may be exercis'd, not only upon the Subjects of 
moderate Fortune and Condition, but upon the 
Wealthy and Powerful; whoſe Riches and 
Honours ought on no account to give them 
the Privilege of inſulting over their Inferiors 
with Impunity; eſpecially fince Common- 
wealths are never in more Danger, than from 
the Fury of the Populacy, exaſperated by Un- 
reaſonable Oppreſſions ( h Nor ought In- 
dulgencies or Pardons to be allow'd without 
very ſufficient Cauſe: fince not to treat alike 
thoſe who, ceteris paribus, have deſery'd alike, 


is not only unjuſt, but hath alſo a peculiar 


— towards inflaming the Minds of the 
Subje 


(1). 

VII. But as nothing is to be guarded with 
penal Sanctions, which doth not contribute to 
the Advantage of the State, fo in the annexing 
of thoſe Puniſhments, ſuch Moderation is to be 
uſed, as that they my bear a juſt Proportion 
to the ſame End; and conſequently, that they 


( a ) Vid. Hobbes Leviath. c. 46. & Lucret. I. VI. v. g8r. 


mous Paſſage , relating to the Inſtruction of Vouth 
Add the Diſpute abour ſup the Univerſity of C 


(b) V. Hobbes Leviath. c. 30. There is a fa- 


in Dis Caſſius, (I. 52.) in Mecenas's Speech to Auguſtus. 
onimbra, in Conneſtag. De Unione Luſitan, I. 8. Nor is that to 


be diſregarded which Gramond in his Hiſtory of France, (1. 3.) offers concerning the Number of Schools. 


(c A Nicoclem. p. 36. (1) C. 10. 


[ (d) Mid. c 31. 
Republica plurime Leges, dicit, Tacit. Aunal. L. 3. c. 27. 


(e) In Panathen. p. 453. (2) Corruptiſſims 


(f) Lycurgus (Orr. contra Leocrat.) ſays that Laws, 
Ly reaſon of their Brevity do not teach ( as is done in the Science : » ays 


and Study of Law) but command Mex how to 


«#4. RQuintil. Declam. 264. Where's the Difference, whether there be no Laws, or ſuch ar are ambiguous and uncertain ? 


( g ) Hubbes De Cive, c. 13. f. 15. Leviath. c. 
Third Chapter of the next Book. 


30 
(ch) Leviath. ibid. 
Kirouie e me, Ofc. 


Good Law, the Baſis of a State, 
Here with her Siſters takes her Seat ; 
Strict Juſtice, with unſhaken Mind 3 
to be kind. 


Through their hu * 
Whic 


( 3 ) We ſhall treat more largely of Puniſhments in che 


(i) Pindar. O/zmp O 13, v, 6, Cc. 


ds the Treaſure flows, 
Heaven on craving Men beſtows ; 
Daughter of Tbemit, who preſides 


| in Councils, and wiſe Motiens guides. 


may 


of Civil States. More. 


t 
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may be no more to the Grieyance of the Sub- 
ject, than to the Benefit of the Publick. In 
general, if it be defired, that Puniſhments 
ſhould obtain their due Effect, they ought to 
be rais d to ſuch a Degree of Severity, as that 
the Pain and Sharpneſs of them may out- weigh 
the Profit or Pleaſure, which might ariſe from 
the Tranſgreſſion (a). 

VIII. Farther, fince Men firſt incorporated 
themſelves in Communities, to obtain Secu- 
rity againſt the Injuries of Others (1): it con- 
cerns every Government to forbid the mutual 
Injuries of Subjects, fo much the more ſtrictly 
and ſeverely, as their perpetual living toge- 
ther affords more eaſy Opportunities of Hurt 
and Miſchief. Neither ought the Diſtinction of 
Orders, or Dignities to be allow'd ſuch a Force, 
as to encourage the Great and Powerful in 
tyrannizing over thoſe of meaner Condition. 
The way to purchaſe an Honeſt P ity, is, 
(in /ſocrates his Words (b)) Neither to let the 
Commonalty grow extravagant and aba/ſiye, nor 
to let them ſuffer from the Inſolence of the Su- 
perior Order; but to beftow Flonours always on 
Perſons of the greateſt Merit, and to ſee that the 
reſt are not urong d and trampled upon. Tis a 
good Saying of the Hiſtorian (c), T it be 
enongh for Private Men to do no Injury them. 
ſelves ; yet 'tis the Duty of Princes to take care 
farther, that others do none. It is likewiſe re- 
pugnant to the End of Goverament, to allow 
Subjects in revenging, by their own private 
Force, the Injuries w they think them- 
ſelves to have ſuffer'd. 

IX. Beſides, altho' a ſingle Ruler cannot, in 
Perſon, diſcharge all the Affairs of an extended 
Realm, ſo that he muſt, of Neceſſity, aſſume 
Miniſters into the Partnerſhip of his Cares; 
yet theſe, as they derive all their Authority 
trom their Maſter's Commiſſion ; fo whatever 
they act, whether well or ill, muſt, finally be 
ſet to his Account. And therefore /ſocrates (2) 
pradently adviſeth ; So appoint others over the 
Buſmeſs which You can't execute Tour ſelf, as 
conſidering that whatever they perform, will be 
aſcribed to Nun. And again, f Du happen 70 
obtars a Magiſtracy, never uſe the Service of 4 
wicked Perſon in exerciſing Tour e: For in 
whatſoever Point he Offends, the Guilt will be 
laid to Your Charge (d). For which reaſon 
and becauſe as the Miniſters are, ſo the Buſineſs 
will be well or ill managed (e), Governours 
are obliged to employ, in publick Truſts, Men 
of Integrity and Ability; often to inſpect their 


2 


Proceedings (3), and to reward or puniſh them, 
according as they find them deſerve; to the 
_ Au reſt may underſtand 322 

engaged, to no leſs Fidelity 
and Diligence to the A of the State, than 
they would to their own perſonal Concerns. 
The Chineſe, to avoid all Inconveniences that 
might ariſe from Favour on the one hand, and 
from Reſentment on the other, allow no Man 
to bear an Office in the place where he was 
Born: it being moſt likely that he ſhould there 
meet with Perſons whom he particularly loves 
or hates. Thus too, ſince wicked Men are 
tempted to the Commiſhon of the greateſt Sins, 
through Hopes of Impunity, which they eaſily 
entertain, where the Judges lie open to Bri- 
bery and Corruption; it's the Duty of Sove- 
reigns ſeverely to puniſh ſuch Judges, as the 
Patrons of all thoſe Villanies which diſturb 
the publick Security (f, and to revoke their 
unjuſt Sentences and Proceedings. For the 
PraQtice ſaid to be obſerv'd in Aragon leems 
unreaſonable; to puniſh the Judges tor a falſe 
Sentence, and yet to put the ſame Sentence in 
Execution. fides, tho' the ordinary Ma- 
nage ment of Affairs is entruſted in the Hands 
of Miniſters, yet the Supreme Rulers them- 
ſelves, ought never to diſdain the lending a 
patient Ear to the Complaints, or Requeſts of 
their Subjects. 

What Qualifications Soyereigns ought to re- 
gard in thoſe, whoſe Advice they would uſe (4) 
in the diſpatch of publick Buſineſs, and what 
ſeems the molt convenient way of getting out 
their Opinion, Mr. Hobbes (g) hath ſhewn at 
large. As to the latter Point, there's a re- 
markable Inſtance in Devila's Hiſtory of the 
Civil Wars of France (h), where the Pope 
conſults the Cardinals, not in a ry, but 
each a-part, about the Abſolution to be granted 
King Henry. 7focrates (i] calls a Counſellor, 
The moſt uſeful of all Treaſures or Poſſeſſuns, 
aud the moſt worthy of « King. Nenubof (k), in 
his Deſcription of China, reports many things 
very worthy of Obſervation, concerning the 
Magiſtrates of that wiſe People. Nor ought 
we to under value the Directions of King James 
the Firſt of England, in his Bann acer il); 
that a Prince ſhould chooſe his Counſellors 
chiefly by his r 48 not at the Plea- 
ſure of Others; and that he ſhould take them 
indifferently out of all Orders of the People, 
in as much as he is the Common Father of All. 
In the ſame piece, the King hath aſſign d the 


2) Add. Hobbes Leviath. c. 30. 
(b) Ad Nicoclem. p. 31. 


(1) See Mr. de la Brzyere's Charateres Ou Mœurs de ce Siecle, p. 334. 
(e] Xiphilin. Epir. Dion. is Galba. 


( 2) Ad Nicoclem. p. 35. 


(d) Themiſt. Orar. 8. p. 117. When Satiberzanes petition'd his Maſter Artaxerxes for the Government of a cer- 


tain Province, of which he was very i 
King granted the latter part of his Req 


le, together with the Sum of three Thouſand Pieces of Gold; the 
but denied the former: for, ſay he, to give You ſo much Money 


will not make me more indigent, but to give You ſuch a Government, would make me more unjuſt. Euripides 
(in RH. v. 626.) Every Man ought to be aſſign d that Part in which he is capable of doing moſt Service. Libaniw 
(Legat. ad Julian.) According as the Man is, whom You place in the Box, accordingly the Chariot will be 


guided. (e) Ada. Xenophon. Cyroped. J. 8. 
{ 3 ) See Charren, de la Sageſſe, B. 3. c. 2 
b en c. 25, 30. (h) L. 14. p. 966. 

) to. 2. 


* 
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Princip. 


. 
Vid. Diodor. Sic. J. 1. c. 75, 76. 


( 4 ) Charron, d.i 
Deſcripr. gen. Sinic. C. 1. 


(i)] dd Nicoclem K 


Res- 
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Reaſons, why Men of moderate Condition 
ſhould be pitch'd on, for the Offices relating to 
the publick Money (a). 

X Since the Subjects are obliged to the bear- 
ing of Taxes, and the like Burthens, on no 
other account, but as they are neceſſary to de- 
fray the publick Expences in War or Peace ; 
it is the Duty of Sovereigns, in this reſpect, to 
draw no farther Supplies ( 1 ), than either the 
meer Neceſſity, or the ſignal Benefit and In- 
tereſt of the State ſhall require (bl. And then 
they are to ſee that theſe Impoſitions be levied 
according to the juſteſt Proportion; and that 
no Immunities or Exemptions be granted to 
certain Perſons, to the Defrauding or Op- 
preſſing of the reſt (c) (2). Farther, that the way 
of gathering them, be with as little Charges as 
polſible, and that much do not ſtick to the 
Collector's Fingers: Leaſt it ſhould happen to 
the Treaſury, as it fares with Buckets in 2 
Fire; they are fill'd to throw upon the Flam 
but by paſſing through ſo many Hands, an 
being frequently ſhook from fide to fide, they 
are ſcarce full, when they reach the 
place, which requires their Service. "Twas a 
notable Anſwer, that which ybreat the Ora- 
tor gave Mark Antony the Triumvir, when 
order'd by him to double the Tribute in /za ; 
Tou 4, at the ſame time, © 15 
(ſays he) to have a double Summer; and a double 
Autumn this Tear (3). Care ought likewiſe to be 
taken, that what is collected, be laid out on the 
Occaſions of the Common-wealth, and not 
waſted in Luxury, Donatives (d), fu 
Magnificence, or idle Vanities. Laſtly, Mat- 
ters are to be ſo order d, as that the Expences, 
as near as poſſible, keep a proportion to the 
Revenues ; or where they fail, the Defect mult 
be made up by frugal Management, and by re- 
trenching unneceſſary Charges. Tis of per- 
nicious Conſequence to ad more Pomp and 
State than the ordinary Income will ſupport: 
and he doth, in Reality, live Great enough, 
who gives every one their Due. Nor ought 
we to be moved with that Sentence of Tally (e), 
"Tis no great Commendation in a Prince to be re- 
puted a frugal Man : Which Mr. Hobbes (f] thus 
explains; Frugality, 1bo in poor Men a Virtue, 
maketh a Man unapt to achieve ſuch Actions, as 


perfluous 


gather d, rather by 4 


it weakens their Endeavour g, which are 10 be 
— and kept in N gour, by Reward. 

Tho Rulers are not bound to afford Suſte. 
nance to their Subjects, ( only, ſo far as Cha- 
rity commands them to have a particular re. 
gard to thoſe, who, by ſome undeſeryed Cala. 
mity, are rendred inſufficient for their own 
— (g) z) yet, in as much as the Sums, ne- 
ceſſary to the Common Safety, are Collected 
from the Ability of private Perſons; farther 
ſince the Strength of a State conſilts in the 
Valour, and the Wealth of the Subjects; and 
becauſe, | 


gravis eſt domino que ſervit egeftas (4) ; 
Poor Vaſlals are a Burthen to their Lord; 


Therefore, ſo far as in them lies, they are to 


take care, that the Eſtates and Poſſeſſions of 


their People be well cultivated and improved. 


Tfocrates (h) is admirable in his Advice to this 
purpoſe; Azep a ftri Eye, ſays he, over the 
Fortunes of private Men ; believe the Prodigal 
zo ſpend out of Your Stock, and the good Finſ- 
bands to excreaſe Your Wealth. For all the Sub. 
ſtance of the People is (as it were) the Do- 
meſtick Treaſure of a good Prince. It will con- 
tribute much towards this End, if the Suh. 
jecls be „ to take as plentiful Sup- 
plies as poſſible, from the Land, and from the 
Water; to improve induſtriouſly the Mate rials 
of their own native Growth, and never to hire 
other Hands, for thoſe Works which they can 
conveniently perform themſelves : and this is 
done by furthering, and promoting Manual 
Arts 01 And, in purſuance of the ſame Deſign, 
it will be of mighty Uſe, to advance the Exer- 
ciſe of Merchandiſe, and Navigation, in Mari- 
time Countries (i). Nor is it enough to baniſh 
Idleneſs, but Men are to be brought to a frugal 
Method of living by Sumpiuary Laws ( 6), 
which may forbid all unneceſſary Expences; 
eſepecially, thoſe by which the Wealth of the 
Natives 1s transferr'd to Foreigners. "Twas 
a Saying of «Mecenas, that Great Riches arc 
ending little, than by re- 
et, in this reſpect, the 


cerving much (k). 


(2) Add. Liban. Orat. 5. De Aﬀeſſorib. 
( b ) Yid. Phil. De Comines, I 5. c. 18. circa 


( r ) See Mr. Barbeyrac's Firſt Note upon this Section. 
Grozius on Luke III. 13. Tis the Duty of Princes to adjuſt 


the publick Burthens, according to the publick Neceſſities ; ſo as that they may lawfully provide for their own 
Support, in a way agreeable to their Quality ; but not to make the Luxury and the Luſt of themſelves, and their 


Court-Slaves, the Meaſure of what they 
| (c) Add. Tho. Mori Utop. I. 1. 
p. 936. B. (d] Drepan 


demand, which are indeed without meaſure 
(2) V. Hobbes De Cive, c. 13. ſ. 10. 
Panegyr. c. 27. 1t is the laſt Defence and Refuge of Wicked Princes, to take away from ſome, 


( 3 ) Plutarch. in Marc. Antonin. 


what they may beſtom on others, Add. Montaigne Ef. 1. 3. c. 6. p175. Add. Machiavel Princ. c. 16. Plin. Panegyr. 


r. 41. ( e ) Orat. pro Rege Deierare, c. 9. (f) Leviath. c. 11. (g) The rucas of old in Pers, 
amongſt all their Titles, delighted chiefly to be ſtyl'd Lowers of the Poor, as de la BY... Soak 5 1 ( 8 Reg. 


/ 2.c. 14.) who likewiſe reports, (I. 4. c. 7.) that the Lands o® Widows, in that Kingdom, had more Privileges 


than thoſe of their Tuca himſelf. 


(k) V Dion Caſſ. J. 52, 


* wy 
— * 


(4) Lucan. Pharſal. L. f. v. 12. 

(4) Upon this Subject ſee Parrbaſana, Tom. 1. p. 264, Cc. & Tom. 2. p. 291, Cc. 
of this, in the Diligence of Seſeſtris, by which he rendred 
munication of Goods and Products. Diodor. Sic. I. . c. 57. 
c. 30.) to be oblerved in Relation to the Companies of Merchants. 


(h) 4d. Nicocl-m. p. 33. 
(i] See an Inſtance 
pe capable of Trade, and convenient for the Com- 


(6) See the next Book, c. 5 ; 


Er- 


Book VII. 
require the Strength of many Men at once : für 
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the Rules laid down by Mr. H245er, (Leviath. 
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Example of Sovereigns hath more Efficacy , 
than the Force and Authority of any Laws (a). 
But if a Country abound with Men and Money, 
it is there convenient to tolerate ſome unne- 
ceſſary Conſumptions, and ſuch as may ſeem to 
border upon Luxury; that the Common People 
may hence be furniſh'd with Opportunities of 
maintaining Themſelves, and that the vaſt 
Stock of Money may not lie dead and uſeleſs. 
Provided, that no Encouragement be given to 
Extravagance and Exceſs, and that thoſe Com- 
modities be not 1dly waſted at Home, which 
might be exported with Advantage to Foreign 
Parts. 

XII. Farther, ſince the internal Health, and 
the Firm and Robuſt Habit of a Common- 
wealth depends on the Unity of the Subjects 
(1), the more exactly which Unity is obſerved, 
the more — the Force and Anthority 

of Government diftuſeth it ſelf through the 
whole Body of the State; it is, for this Rea- 
ſon, incumbent on Sovereigns, to prevent all 
Factions amongſt the People ( 2), from which 
'tis but an eaſy Slip into Sedition, and Civil 
War; a Condition ſo much worſe than a War 
carried on, with univerſal Conſent, againſt 
Foreigners, as War is, in general, leſs amicable 
than Peace (b). As likewiſe to take care, that 
the Subjects do not bandy and affociate them- 
ſelves by particular Covenants and Engage- 
ments (c); and that neither the whole People, 
nor any part of them, place a greater Depen- 
dence, or rely more for Defence and Succour 
on any other Perſon, within or without the 
Realm, under any Pretence whatſoever, whe- 
ther Sacred or Civil, than on their Lawful 


ms 


Prince. And that, on the contrary, there be 
no Perſon to whom Senecas Deſcription may 
be applied, 


——Stat ingens arbor, atque umbra gra: 
Sylvas minores urget (d). 


— He ſtands a mighty Tree, 
The Underwood oppreſſing with his Shade (3). 


XIII. Laſtly, fince the Condition, under 
which different Nations and Kingdoms ſtand, 
in regard to each other, is but a deceitful 
kind of Peace, and ſuch as cannot be relied on 
with any Security; it is a part of the Office 
of Supreme Governours to take care, that as 
well the Courage of the Subjects, as their Skill 
in Arms, be kept up and improved (4); and 
that all things, neceſſary to be employ'd againſt 
an invading Enemy, as Fortified Places, Arms, 
and Men, be provided beti mes; for, to uſe the 
Old Proverb in Plautus (e): Tia a lamentable 
Work to begin digging a Well , when we are 
almoſt Dead with Thirſt. But to be the Ag- 
greſſor in a War, how juſt ſoe ver the Occaſion 
of it may be, is what ought not to be practis d 
( 5), unleſs a very fair Opportunity offer it 

elf, and when the State of : 4 Common-wealth 
may, with Convenience, bear ſuch an Under- 
taking. To the ſame End, the Counſels and 
Motions of the Neighbouring Governments 
are nicely to be dived into, and obſerv'd; (in 
which reſpect, the Perpetual Reſidence now 
fix d in moſt Courts, are of very great Uſe; ) 
and der wr yy and Alliances prudently to be 
Contracted (f). 


— 


(a ) Tacitus Ann. L. 3. c. 55. Veſpaſuan was the principal Author of theſe ſtrict and grave Faſhions ; himſelf 


nſing the Ancient Habit, and the Ancient Diet: hence there aroſe in Men a deſire of exprefling, by ſuch Obſer- 
vances, their Duty to their Prince, accompanied with a Love of Emulation, ſtronger than any Fear of Law orc 
Puniſhment. Add Bermer's Deſcription of the Empire of the Magul, near the End; where he ſpeaks of the Cauſes 
contributing to the great Conſumption of Gold in that Kingdom. 

( 1) See Parrhaſiane, Tom. 1. p. 289, Cc. (2) See Hobbes De Cive, c. 13.ſ. 12. (b] Herodor. (Uran) 
init. Add Evagrius (H. E. I. 4. c. 13.) concerning Juſtinian's Favour to the Fafio Veneta, with the Miſchiefs that 
aroſe from it; as likewiſe Procop. Hiſt. Arcan. & De Bell. Perf. I. 1. c. 24. & Bacon / Serm. fia. 6. 15. & 49. 

(c Vi. Diodor. Sic. I. 1. c. 21. ( d ) i Oedip. v. 542, 543. (3 ) Vid. Bacon's Serm fd. c. 35. 

( 4 ) See Charren, de la Sageſſe, B. 13. c. 3. ſ. 18, Ce. (5) See Mr. Barbeyrac's Second Note upon this Section 

(e] in Moſtillar. 48. II. Sc. 1. v. 32, 33. (f) 7id. Marſelaer Legat. I. 2 c. 11. Aid. Hobbes De Civ, 
e. 13. J. 7,8. and Bacon's Serm. fid. u. 29. | 
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Of the Power to direct the Actions of the Subject. 


I. 8 what related to 


the Nature of Sovereign Power in 
general ; I come now to conſider 
the moſt material Difficulties that 
ariſe upon the particular Parts of it. And ſince 
I at ficit ſuppoſed, that the Power to direct the 
Actions of the Subject, was that from which all 
Civil Laws were derived; to what I have al- 
ready ſaid of Laws in general, (1) I ſhall now 
add what more particularly relates to Laws Ci- 
vil, and the Commands of the Sovereign Power. 
A Law therefore is call'd Civil either with re- 
ſpe& to its Authority or to its Original. In the 
former Senſe, all Laws may be call d Civil, 
which are the Rules for the Adminiſtration of 
Juſtice, in Civil Courts, from whatever Original 
they ariſe (a). The Laws of God and Nature, it 
mult be own'd,are of univerſal Obligation, and 
they that break them mult expect to be puniſh'd 
by Divine Juſtice. But it is the Civil Power 
that gives them the force of Laws in Civil 
Courts. And the ſame Power muſt determine, 
what Crimes are to be puniſhed by the Civil 
Fuſtice, and what ſhall be left to the Divine; as 
alſo, upon what natural Obligations an Action 
may commence in the Civil Court; and what 
will not bear an 44ion, but muſt be left to 
the Common Ingenuity and Probity of Man- 
kind. Hence under Civil Governments no Man 
is call'd to account, or can properly ſpeaking 
be Puniſhed, for the Violation of thoſe Laws 
of Nature which have not the Authority of 
Civil Laws ſtamp'd upon them. For the Evils 
that attend ſuch Crimes are only ſuch as are 
uſually called Natural Puniſhments. (2) Thoſe 
Laws of Nature indeed, upon the Obſervation 
of which, the common Quiet of Mankind en- 
tirely depends, have in all Commonwealths the 
Force of Civil Laws. But there are others that 
have no ſuch force allow'd them, either in ex- 
preſs Terms, or in any Practice of Civil Courts; 
as well becauſe the Controverſies about the Vi- 
olation of them would be very perplex'd and 


intricate , as to prevent the Multiplication ct 
litigious Suits ; and alſo that the Good and Vir- 
tuous might not be deprived of the moſt va- 
luable part of their Character, the doing well 
out of Reverence to their Creator, without re- 
gard to the Fears of Human Penalties ; for chis 
they muſt neceſlarily loſe, when there is no 
Diſtinction made whether a Man doth well 
out of Love to Virtue, or out of Fear of Pu- 
niſnment. And indeed, as Seneca faith, how 
* cheap a thing is it to be good only as far 2s 
the Law obligeth us, when the Rule of our 
© Duty is of fo much wider Extent? For how 
many things do Piety , Humanity, Juſtice, 
© and Fidelity require of us, which yet are 
without the Reach of the Law (5) (3)? 
Civil Laws with reſpect to their Original, 
are ſuch as flow entirely from the Will 
of the Supream Civil Power, and reſpe& only 
ſuch things as are left indifferent by the Laws 
of God and Nature, and which particularly 
conduce to the Benefit and Advantage of the 
Commonwealth. And theſe demand the 
ſame Obedience from the Subject as other 
Laws do. Since it muſt evidently be more for 
the Good of Society, that in indifferent things 
the Determination of the Government ſhould 
take place, and the Subjects ſhould look upon 
that to be good which is thought ſo by their 
Governors, than that there ſhould be endleſs 
Diſputes between them about it, which do not 
uſually end but in War and Bloodſhed, certain 
and undeniable Evils. The Publick Good, 
* ſaith Cicero, ought to be the End of all Laws, 
* and is the beſt Comment upon, and Interpre- 
* tation of them; and we do not deſire the 
Preſervation of our Laws merely for the 
* ſake of the Laws themſelves, but for the com- 
* monIntereſt and Advantage . And hence the 
Conſtitutions of particular Commonwealths, 
made for the Publick Good, are call d by fome 
Appendages to the Law of Nature (d). But it 
muſt be obſerv d, that tho all theſe Laws put 


—_ 


(a) Vid. Grot. de Imper ſummar. Poreſt. circa ſacra. c. 
(e) Cie. de Invent. I. 2. c. K 
(1) B. r. chap. 6. (2 
Sence, Troad. v. 332. V. Gre. L. J. C. 10. 5. 1. 


3.0 eG 11 UC . 


(a) Philo Judæus de Foſcpho, p. 531. B. EA. Pare. 


3$. 2 (3) Quod non verar Lex, loc vetat fori Puder. 
Ice like wilt whit Fas been ſaid abeveinB. ;.c. 4.5.6. 


togethet 


See above in B. 2. cbap. 3:$. 21. 
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(5) Sen. de Ira, I. 2. c. 25, 
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together are commonly call d the Civil Law, 
yet, that there are ſeveral Particulars contain d 
in the Bodies and Codes of the Civil Lan, which 
are not properly and ſtrictly Laws. For be- 
lides e Commands which the Severeign Power 
ſays upon the Subject for the particular Utih- 
ty of the Commonwealth, there are many 
other things inſerted, which ſhould be reduc'd 
properly to the Law of Nature. What belongs 
more particularly to the Civil Ln, i) may be 
reduc'd to theſe two Heads. Firit, to certain 
Forms preſcribed, and certain Methods to be 
cblerv'd in Civil Affairs, either in transferring 
, or elſe in laying Obligations upon 
us, Which ſhall be look'd upon to be va- 
lid in the Civil Court: And Secondly, To 
the feveral Ways how a Man is to proſecute 
his Rights in the fame Courts. So that, if we 
give the Law of Nature all that belongs to it, 
and take away from the Civilians what they 
have hicherto engroſs'd and promiſcuouſly 
treated of; we ſhall bring the Civil Law to a 
much narrower Compals ; not to ſay at pre- 
ſent, that whenever x 2 Civil Law is deficient, 
we muſt have recourſe to the Law of Nature; 
and that therefore in ali Commonwealths the 
Natural Laws ſupply the Defects of the Civil. 


For which reaſon Hobbes calls the Law of Na- 


ture the unwritten Civil Law (a. 

II. But notwithſtanding, Hobbes de Cive c. 14. 
9. 10, will maintain this ſtrange ſort of Opi- 
nion, That it is impoſſible atty Civil Law 
ſhould be made repugnant to that of Nature, 
© except it be to the Liſhonour of God. The 
Argument he uſes to prove it, is this: Men, 
© faich he, 2)when they enter intoCivi/Socteries, 
© oblige themſelves by Compact, to obey bis 
Commands who hath the Suwverezgy Power, 
that is, to obey the Civil Laws; and this 
© Compact they are obliged by the Law of Na- 
ure to obſerve. But iince the Compact it ſelf, 
and conſequently the Obligation to obey the 
Civil Laws, was antecedent to the Promulga- 
© tion of the Laws themſelves ; by the Force 
of the ſame Law of Nature,which commands 
not to violate our Compacts, we are obliged 
allo to obey every Civil Law. For where 
we are obliged to Obedience before we know 
what will be commanded, there we are obli- 
ged to obey univer/ally and in every Reſpect. 
But the Truth is, it muſt be preſum'd, that 
when Men enter into Civil Societies, they 
have already a competent Knowlegde of the 
Law of Nture ; and that one of the chief Ends 
of grecting Civil Governments was, that the 
L ws of Nature, upon which the common 
Peace of Mankind is eſtabliſhed, might be 
obey*d without danger. And in ſhore, that 
there 15 noching in the Laws of Nature which 


. 
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is any way repugnant to the Nature and End 
of Civil Society, but on the contrary that they 
are entirely neceſſary to aſſiſt and promote it. 
And therefore when Men form'd themſelves 
into Civil Sccicties, and oblig d one another by 
Compact to obey the Civil Laws, we muſt 
ſuppoſe that they took ic for granted, that no- 
thing would be eſtabliſhed by the Civil Law, 
which was contrary to the Natural; and that 
the particular Advantages of the Common. 
wealth could not be contrary to the common 
End of all Government. Ic is poſſible indeed 
that a Civil Liw might be made in Oppolition 
to the Natural; but no Man in his Wits would 
ever attempt to make ſuch a Law, unleſs he 
refolvd to ruin and overturn the whole Com- 
monwealth. And therefore Stratocles Was ve- 
ry juſtly taken for a Madman when he pub- 
liſh'd his Law at Athens,that whatever (b)King 
Demetrius commanded, ſhculd be Law to Gods 
and Men. + And Paryſatis was guilty of deteſta- 
ble Flattery, when ſhe perlwaded Artaxerxes 
to marry his own Daughter and deſpiſe the Greek 
Laws ; adding, that Heaven had made him the 
Perſian Law, and the proper Fudge of Good and 
Evil (c). 

III. The ſame Author argues further in de- 
fence of his Opinion, de Cive c. 6. 9. 16. c. 14. 
§. 9, 10. That tho Theft, Murther, Adultery, 
* and all kinds of Injuries, are forbidden by 
* the Law of Nature ; yet that what is to be 
© call'd Theft in a Subject, what Murter, what 
* Adul;ery, and what an 1njury, is not to be de- 
termin d by the Law of Nature, but by the 
Civil Law. For barely the raking away what 
another Man is in Poſſeſlion ot, is not Theft, 
but only to take away that which of g 
* belongs to another. But what ot right be- 
* longs to me and what to another, is a Lue- 
* [tion of the Civil Law. And in the fame man- 
ner, barely to RI a Au is not Murt her, but 
to Kill him the Civil Lam forbids. And fo 
alſo, no At of Oeneretion is Adultery, but that 
which the Civil Law declares luch; and 
laſtly, Breach of Promiſe is indeed an Injury 
where the Promiſe it ſelf is lawtul; but where 
there is no Right ro make an Agreement, there 
no Right is transferr d, and conſequently no 
Injury follows; but what we may make A- 
* greements about, and what we may not, de- 
* pends upon the Civil Law. To which Ian- 
ſwer, that all that believe the Scriptures, as 
to ſeveral ſorts of Crimes, are ſufficiently aſ- 
ſured, both from the Laws of the Fews which 
were of Divine Inſtitution, and from other 
Parts of the Holy Books, how God the Au- 
thor of the Luw of Nature would have them 
dend? So that tho the Civil Government 
ſhould de fade, make ſome particular Acts not 
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(a) De Civ? c. 14. S. 14. Vid. Quintil. Decl. 252. Actio inſcripti Maleficii ; upon which Law Quintilian ſays, That the Old 
P mms ſcem d to have made it with the greateſt Wiſdom poſſible : For ſince, faith the Declaimer, they knew that 
no Prudence or Foreſight could be cautious enough to prevent all the ſeveral Ways of Miſchief that bad Men de- 
viſe, they made this Law for an univerſal Security, that what Crimes efcap'd the others might fall under the reach 


ci this. (5) Plut. Demetrius. p. yoo, 901. 


(c) Plut. Artaxerxes. p. 1022. B. 


(1) See our Author's Abridgment, De Offic. Hom, & Civ. B. 2. c. 12. Se&. 6, 7, 8. (:) Ibid. Sect. 9. ; 
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Criminal, yet they would nevertheleſs be con- 
trary to the Law of God. Eſpecially fince 
there can be no ſufficient Reaſon given, why 
God in his Laws ſhould give ſuch Definitions 
of ſuch Actions, unleſs they ought equally to 
be obſerv'd in all Nations. The Spartans al- 
low'd the Frigid and Impotent to ſupply their 
Deficiency in the Conjugal Duties, by the Aſ- 
ſitance of the Young and Vigorous (1): And 
this was done-at Sparta, without any bad Im- 
putation on the Husband , the Wife, or the 
Gallant, when they had no Hopes of Chil- 
dren otherwiſe : Becauſe the Civil Laws of 
that State did not comprehend that Method 
of anſwering the Husband s Part at his own 
Requeſt, under the Name of Adultery. And 
yer, ſince it is evident from the Laws of God, 
that by the Law relating to Adultery, any Fa- 
miliarity of the Bed with a Woman actually 
married to another is forbidden; it is evident, 
that thoſe Aſſiſtances alſo were contrary to 
the Law of Nature. Bur if it be reply d, 
that the Definitions of particular Acts in the 
Scriptures were intended for, and only belong'd 
to the Few/ſh Commonwealth, and fo are of 
poſitire Inſtitution; yet thus much however 
maſt be allowed, that the Civil Law ought to 
have ſo cautious a Regard to the Definitions of 
As forbidden by the Law of Nature, as not 
to defeat the Incention and End of it, the Pre- 
ſervation of a Peaceable Society and Honoura- 
ble Corre/pondence among Men. And therefore 
if any Definition of the Civil Law be oppoſite 
to this End, it muſt be granted, that it is alſo 
contrary to the Law of Nature, For Exam- 
ple; If the Civil Law ſhould define Adultery 
to me, by telling me that it is when a Man in- 
vades another's Bed againit his IWife's Conſent; 
or of Theft, that it is when a Man takes away 
ſumething from another by Night ; or of Mucther, 
that it is when a Man openly aſſaults another and 
Kills him : Ir is manifeſt, that the Publick 
Quiet and Sscurity of the Commonwealth 
could not long ſubſiſt under ſuch Methods of 
Government, For we are not to imagine, that 
the Univer/ality of ſuch Definitions would ſuffi- 
ciently {zcure the Publick Peace; that is, that 
tho particular Perſons might perhaps ſome- 
times be ſenſible of Inconveniencies from them, 
yet that at other times they might not find 
Advaatages proportionable ; and that the E- 
| quality of Right which ſuch Laws would ſettle 
among the Subjects, would take off all occa- 
ſion of ' Complaint : For tho' perhaps a Man 
might deſire that ſome particular things might 
be lawful only for himſelf; yet it others 
ſhould have as large Immunities granted them 
in Oppoſition to him, he would foon be wil 
ling to throw up his Privilege. And ſhould 
the Civil Laws make any ſuch Eſtabliſhments, 
it muſt be impoſſible that the Peace andOrder, 
which Nature intended, ſhould be preſerv'd. 
And if the Fquality of ſuch Laws alone were 


Reaſon enough to introduce them, why mull 
we any longer be confin'd by any Laws at all, 
ſince by taking them wholly away, we ſhould 
make the greateſt Equality; which it is im- 
poſſible any Man in his Wits ſhould think of 
doing? In ſome Accounts of the Tirtars (a) 
we are told, that they are utter Strangers ro 
all Juſtice ; and that when any of them 
wants any thing, he may take it without fear 
of Puniſhment whereever he finds it: (2) And 
when the Party robb'd, complains to the Ma- 
giſtrate of the Injury done him, the Other 
doth not deny the Fact; but pleads only 
that he wanted what he took; and then tis 
uſual for the Magiſtrate to give Sentence, That 
the Party who complains, may if he pleaſes, 
right himſelf in the fame manner upon others. 
There are Others indeed (5) who give a more 
favourable Account ; telling us only that the 
Tarrars are very free in communicating what 
they have to Strangers; but that they will 
expect a Return of the ſame kind, or elf: 
will take it by force, A Tartar's Definition 
therefore of Theft would be, When ſomething 
is taken away without the Conſent of the 
Proprietor, which the other had need of; 
a Defmition evidently imperfect, and which 
manifeſtly ſubverts the Law of Nature relating 
to Theft. *Tis certain, none but the worſt of 
Men could wiſh for ſuch a Law, ſince it might 
often happen, that a Man might have the [ll 
Fortune to be robb'd of That which of all 
things he was molt unwilling to loſe, and 
which he either might never find another Man 
poſleſs'd of, or elſe fo ſecured, that he mult 
deſpair of being ever able to take it from him. 
But beſides, the Suppoſition Mr. Hebb; goes 
upon is falſe ; that what belongs of Right to me, 
and what to another Man, is a Queition ot 
the Civil Law ; and that out of Civil Govern- 
ment there is no Prepriety : For tho* Men that 
live under it have a more ſecure Enjoyment 
of their Proprieties, than they that live out of 
it; ſince the ſirſt are defended in their Rights 
and Fortunes by the united Strength of a 
Number of Men, beſides the Aſſiſtance of the 
Magiſtrate ; and the latter can ſupport them- 
ſelves only by their own ſingle Power; yet 
notwithſtanding, there can be no Grounds 0 

Proof to affert that there was no Prepriery be- 
fore the Inſtitution of Civ Government. : For 
all Sovereign Princes and Commonwealchs are 
now actually in a State of Nature, and their 
Preprieties are not determind by any common 
Law or Judge, but ſolely by Compact, and 
the natural means of Acquiſition; and yer I 
believe no Body ever imagin'd that Princes 
might ravage , or ſteal from one another, 
without incurring the Guilt of Rapine or 
Tbeft. So that admitting, that a Man cannot 
make any Compact that will be valid abcur 
what is forbidden by the Cs Law , yet Cer- 
tainly it cannot be denied, but that they who 


(a) Sigiſmund. Baro. Herberſtein de Rebus Moſcov. 


(4) Hayrho de Tartzris. c 48. 


(r) See above in B. 6. c. 1. S. 15. it was ſometimes common amen the Romans to lend ther Hives tn Porline romely 


and well born. See Plutarch in Numa, p. 76. D. & in Catone, v. . A. 


Cholchis ; See Busbequius's 34 Ep. p. 155. 
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live in a Liberty of Nature, may make certain 
Compacts, which it will be an Injury to vio- 
late. And therefore it is falſe to ſay we muſt 
be obliged entirely to the Civi Law, to know 
what an Injury is. Beſides, neither will it. I 
think, be denied, that a Man is guilty of Ho- 
micide, tho' he be only under the Government 
of the Ly of Nature, when he takes away a- 
nother's Life without making War upon him, 
or in his own defence. Nor is it difficult 
to underſtand barely by the Law of Nature, 
without any Aſſiſtance from the Civil, that A- 
dultery is the Violation of Conjugal Faith: But 
that the Civil Laws may ſuperadd certain Ob- 
lig ation to the Matrimonial Contract, for want 
ot which, the Marriage may be look d upon 
to be null and void in the Commonwealth, or 
be deprived of certain Effect, was never de- 
ny'd. But further, it may be neceſſary to 
diftinguiſh between what is commanded by 
the Civil Law, and what is only permitted, (1) 
and not forbidden by the Sanction of any Pe- 
nalty to be inflicted by Civil Fuſtice. For a 
Prohibition of the Law of Nature, and a Per- 
n of the Civil about the ſame thing, are 
not oppoſed to one another; for a Permiſſion 
ef the Civil Law doth not make any Act not 
to be contrary to the Law of Nature, that re- 
ally is ſo, or excuſe the Man that is guilty of 
it from Sin againſt God: But ic only declares, 
that the Civil Power hath laid no reſtraint upon 
the Perſon that will commit ſuch Acts; that 
if a Man doth commit them, he is not to be 
puniſhed on that account; and that Human 
YZuftice alloweth ſuch Acts to have the ſame 
Effe ds with other Ads, that are agreeable to 
the Law of Nature. And therefore the Laws 
of Tartary do not, (tis prefum'd,) command 
Men to ſteal, nor I ſuppoſe, forbid the Pro- 
prietors to defend their own : Only the Perſon 
that robs is not liable to be Puniſh'd, nor obli- 
ged to make Reſticution ; fo that according to 
the common Juflice of that Nation, Robbery 
and Stealing are look'd upon to be lawful ways 
of Acquiſition. And the fame may be laid for 
the Children at Lacedæ mon; for we need not 
tranſlate that Sentence of Plutarch (a) wirray 
rzvouure N midzs, the Children were commanded 
by the Law to ſteal; ſince the Senſe of it may 
as well be, That they were permitted by the Lew. 
Xenophon indeed (%) ſays, That it was ſo far 
from being thought ſcandalous for the Children to 
ſteal at Sparta, that they were under a neceſſity of 
dving it: But this was ſpoken only in a way 
of Raillery, and to mortify Chiro{cphrs the La- 
celegmmi:m Neither was that Practice fo in- 
excuſably bad as ſome believ'd it, or to deferve 
ſo ſevere an lavective as Ifocrates gave it (c). 
For the Truth of the matter was, that the Li- 
berty the Boys were allowed in was only that 
of robbing Orchards, and ſtealing Victuals; 


—— — —— — 


and then too if they were taken, they pay'd 
ſeverely encugh for it /4). We are told too of 
Dionyſius the Tyrant, That tho? he puniſhed o- 
ther Crimes very ſeverely, yet he would often 
ardon them that ſtole Cloaths, in hopes that 
by this Method he might reſtrain the Syracu- 
frans from the Riot and Drunkenneſs they were 
given too. Neither do I think, that the Laws 
of Eparta before-mention'd , laid any Com- 
mand either on the Husband, or Gallantzthætmat- 
ter ſeems to have been no more, than thar if they 
two agreed, the Law did not interpoſe; but 
look'd upon the Children ſo begotten to b: 
Legitimate, and admitted them Heirs to the 
Eſtate of the Family. So alſo, where Daellia 


is Rgrmitted, the Blood which is ſhed in them 


may be excuſed from the Puniſhment of Myr- 
ther at the Bar of Civil Fuſtice, but will not. 
be fo acquitted hereafter at the Divine Tribs- 
nal, That the Civil Power may with Juſtice 
permit things of ſuch a nature, and that nor 
by bare Silence and Connivance only, but by 
expreſs mention made in the Publick Laws, is 


what I dare not affirm ; by ſuch a Method, 


the Civil Power would ſeem almoſt to invite 
the Subjeas to tranſgreſs the Laws of Nature : 
Poſſibly it may be excuſable to diſſemble things, 


where the Times or the Humour and Diſpo- 


ſitions cf the People will not endure a Re for- 
mation by direct Remedies. And fo there 
was good Reaſon why the Roman Law (2) 
call'd that, Actio Rerum amotarum, when there 
was indeed a real Theft committed. 

IV. Our Author allo, de Cive c. 14. $ 9. 
* Affirms, that the Preceprs of the Decalogue are 
* merely Civil, and not Natural Laws, and 
* that they are to be explain'd after this man- 
ner. Yeu ſhall not deny yeur Parents the Honour 
the Civil Law alloweth them. You ſhall nat Lil 
any Man, the Law forbids you to kill. Nu ſhall 
" avoid every unclean Act which the Law forbids, 
© Jen ſhall not take away what belongeth to ancthey 
* Man againſt his Conſent, Yeu ſhall nct fruſtrate 
* the end of Law cnd Judgment, by bearing folſe 
* Witneſs.But it will here be eaſily obſerv'd,thar 
he depends upon an utterly falſe Hyperhc/is, and 
ſuppoſeth what will never be allowed, that 
there's no Propriety, no Marriage, and that 
every thing à lawful for every Man before the 
Inſtitution of Civil Governments. It is certain, 
te Precepts he ſpeaks of, are obligatory, 
and bind even thoſe Perſons to one another, 
who do not live under any common Govern- 
ment, but only in a State of Nature, and ore 
guided purely by the Directions of the Netu— 
ral Lew. For certainly Men could, and 4Gu- 
ally did divide things between one another by 
Compact even in ſuch a State: and therefore 
would have ſinn d as much againſt che Eighth 
Commandment, it they had eicher openly or 
ſecretly robb'd one another, as they do that 


_ 


(% Plut. Apopath Lacon: p. 175. F. (5) Xenop. met Zug l. 4. (:) Ifocr. Panathen. 
(4) Vid. Plut. Lycurgus. Xenophon de Repub. Lacedemon. Busbequius g:vcs much worſe Account of the Li 
Lertierallow'd to Theft amg the Mengtrelians, Ep. 3. p.m. 155. Vid. Lib. 11 t. 5.1. 1. DO. de Alcator. 


{i) ee Mr. Bacbeyrac's 1/t Note nen this Section. 


(2) Lib. 25. t. 2. Digeſt. 
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rob their Fellow Subjects in Civil Govern- 
ments. It may alſo be perhaps denied, that a 
Man, in a State of Nature, 15 guilty ot Adul- 
tery, when he violates his Neighbours Bed: 
But the anſwer may be teen, Gen. 20. c. v. 3. 
26. c. v. 10. And further, ſince Arbitrators 
muſt be often made in a State of Nature, to de- 
cide Diſputes about matters of Fact, by inter- 
vention of Mitnelſes, as Mr. Hobbes admics him- 
ſelf, de Cive c. 3. $ 23. we may hence find che 
uſe and neceſſity of the ninth Commandment. 
In general, the Precepts of the Deczlogue , it is 
evident, may be reduced to the Law of Nature; 
but when they are confider'd as written in t 
Tables, and promulg'd to the Iſraelites by Moſes, 
they may properly enough be call d Civil Laws, 
or rather the general Heads of the 7ewiſh Civil 
Law, which are afterwards divided into par- 
ticular Laws, with penal Sancions added to 
them (a). Upon which Account, Grotius 


ſaith (h) the Decalogue does not in exprels 


Words comprehend every Crime, nor even 
all thoſe which are puniſhabls by the Civil 
Law, but only ſuch in every kind as are moſt 
Heinous and Malignant. For there is no 
mention made of Haunding, but only of Mur- 
ther; not of any other ſort of Gain made 
another's loſs, but that of Theft ; nor of any o- 
ther Falſity, but Filſe Witneſs. 

V. Ic may be proper in the next place to 
conlider, that the fame Author in his Book 4e 
Cive, c. 12. $ 1. among thoſe ſeditious Do- 
& ines he ſuppoſes to be the internal Diſeaſes, 
ard Cauſes of the Diſſolution of a Common- 
wealth, ſets down this for the Firſt, That 
* every private Man is Judge of Good and E- 
© vil. For, (ſaich he,) the Meaſure of Good 


and Evil, Juſt and Unjuſt, is the Civil Law; 


© 4nd whatever the Legiſlator commands muſt 
© be look d upon as juſt and Good, whatever 
© he forbids as Unuſt and Evil; and therefore 
© it is a very ill Maxim that we are to obey our 
Sovereign only when his Commands are juſt. 
© There was nothing Juſt or Unjuſt before Ci- 
© vil Government; their Nature relates to the 
© Commands of the Sovereign: and every A- 
© <tion is in its own Nature indifferent; that it 
© becometh Juſt or Unjuſt, is owing to the 
* Will of the Sovereign. And therefore law- 
© ful Princes make thoſe things juſt, which 
they command, by commanding them; and 
* thoſe things which they forbid, unjuſt, by for- 
bidding them. But while private Men aſ- 
ſume to themſelves the Cognizance of Good 
and Evil, they affect to be like the Sovereign, 
* Which it is impoſſible ſhould be conſiſtent 
* with the Quiet and Peace of any Common- 
wealth. In Anſwer to him, It may be rea- 
Cily allow'd,that Sovereign Princes have indeed 
Lover by annexing or taking away the Penal 
Sion, to give or take from the Laws of Na- 
70, the Force of Civil Laws in Human 
Courts of Fauſtice ; as allo to make many things 
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which do nct belong to the Law of Nature, 
Juſt, by commanding, and Unjuſt,by for bidding 
them. Bur to ſay that before Civit Govern 
ments were erected, there was nothing Juſt or 
Unjuſt, either defnd by Nature, or ov.1ging 
Mens Conſciences, is as falſe, as to alle;r, thac 
Truth it ſelf hath only a precarious Arbitrary 
Dependence upon the Pleaſure of Men, and is 
not founded in the Nature of things; cor that 
Sovereign Princes way faſhion and diſpoſe the 
nature of things as they pleaſe, or that the 
ſame Truth may be different from it ſelf. And 
indeed the thing it ſelf ſufficiently confutes 
Hobbs. For is it at all probable, that thoſe 
Maſters of F:milies, who at firſt united, and 
form'd themſelves intoCommonwealchs, ſhould, 
all the time they liv'd ſeparately, behave them- 
ſelves only like ſo many wild Beaſts; break 
all manner of Compacts they ever made; rob 
one another of Life and Fortune at pleaſure, 
upon every pretence of a Right, and that all 
their Actious were to be thought purely indif- 
ferent? Upon the ſame grounds, Sovereign 
Princes now, who are {till with Reſpect to one 
another in a State of Nature, ſhould not be 
thought Guilty of Injuſtice, when they break 
their Compacts, and invade one another's 
Rights : And yet it is certain, They are not 
ſubject to Civil Laws. But on the contrary, it 
is not to be conceiv'd, that Civil Governments 
could ever have been eſtabliſh'd, or after their 
Eſtabliſhment, preſerv d; if there had not been 
ſomething Juſt or Unj»/t antecedent to their 


exiſtence. For tis certain, Compacts muſt have 


been made ufe of at the firſt forming of Com- 
monwealths. But how could Men perſwade 
themſelves, that ſuch Compacts could be of a- 
ny Force, except they knew before, that it was 
Juſt to obſerve them, and Unjaſt to do other- 
wiſe. And if ic be no Juſtice to ſtand to 
Compacts antecedently to the Definition of the 
Civil Laws, there can be no reaſon why Sub- 
jets may not, when they pleaſe, renounce 
their Obedience. diſſolve Civi! Government, 
and fo utterly aboliſh all the Diſtinction be- 
eween Juſt and Urnjuſt. For it is Extravagant 
to imagine, that ſuch Numbers of Men, as 2 
Commonwealth conſiſts of, will always be 
kept in Subjection, by no other reſtraints, but 
Fear and Power. Nor therefore can I believe 
there was ever any Prince heard of ſo far de- 
priv'd of Reaſon, as to have commanded what 
the General Laws of Nature forbad, or forbid 
what They commanded ; for Inſtance, that it 
ſhould be unlawful to perform Truſt or Promiſe, 
or to give any Man his due; that it ſhould be 4 
Crime to live with any Reſpect to Reaſon or Juſtice, 
that every Man might bawve full Liberty ro do all 
the Miſchief be could, and the like. But now, 
why might not ſuch Laws have been made, if 
there had been nothing Juſt or Unjuſt, ante» 
cedent to the Determinations of the Civil Laws? 
*Tis certain the Command of the Civil Power, 


() Vid. Philo. Judæum, de Decalogo. 


(5) Grot. ad Math. 5. 27 


may 
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may as well make Poiſon it ſelf wholſome, 


and neceſſary Food, as make ſuch Things as 
theſe, 7ſt and Good. And therefore Polybius 
was equally in the wrong, when he ſeems to 
derive the Original of Juſtice and Injuſtice 
from Civil Government (a). In another Senſe in- 
deed, what Mr. Hobbs faith, may be ſafely e- 
nough admitted; that is, ſuppoſing that by 
G:od and Evil, we underſtand no more than 
the advantage, or diſadvantage of the Common- 
wealch. For then it will really appear to be 
a ſediticus Doctrine, That every private Perſon i 
Fudge of Geod and Evil, meaning by it, of 
what is for the Advantage or Diſadvantage of 
the Commonwealth: That is, that every Pri- 
vate Ain is a competent Judge whether thoſe 
are proper Means, which the Prince com- 
mands ſhall be made uſe of in promoting the 
publick good ; and that in Conſequence, every 
Man's Obligation to Obedience may depend 
upon that Judgment. For it is neceſſary that 
Subjects (as Orth in Tacitus told his Souldiers, ) 
ſhould be ignorant of ſome things as well as know 
other:. Fur if every one ſhould bave the Liberty to 
diſpute what he was commanded , Obedience and 
Authority weuld ſoon ſink together (b). It was Ca- 
tos Saying, that the Tenant ought not to think him- 
elf wiſer than bu Landlord ; and of Plato, that 
no Man ſhould pretend to be wiſer than the Laws 
c). 
: VI. Our next Conſideration ſhall be, whe- 
ther a Subject may be guilty of Sin, in execu- 
ting the Commands of his Prince; ſuppoſing 
he pretends, that he barely undertook the Per- 
formance of the Action, and left the Deſign, Con- 
trivance, and the Neceſſity of Account, entirely 
upon him who gave the Command? For there 
is a Difference between the Laws and the Com- 
mand of Princes: The Laws are General Pre- 
cepts, which affect every Subject; the Com- 
»2ands are only occaſionally impoſed, upon 
particular Perſons ; but have the ſame effect 
the Laws have in obliging thoſe they are di- 
rected to. In this Cale it is the known Opi- 
nion, that a Man may ſometimes ſin by obey- 
ing the Commands of the Civil Sovereign, and 
therefore that the Subject may and ought to ex- 
amine ſuch Commands, by his own Conſcience 
rightly inform'd (4). For certainly it ought 
to be ſuppoſed that Good Men promiſe Obe- 
dience, upon Certain conditions only; that, 
lince they are ſure to give an Account of their 
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Actions, at the Divine Tribunal „and ſince all 
the Governments of this World are under an 
intinicely great overruling Power; they are 
always ready to obey the Commands of their 
Sovereign,except when they contradict or inter- 
fere with the Laws of Nature, or the mani fert 
Laws of God. For without Diſpute, ſhould 
a Prince give out any Command contrary to 
the Civil Laws, he may be obey'd without 
Sin. But on the other Hand, Mr. Hybbes 4e 
Cive c. 12. $ 2. declares this for a Seditious 
Doctrine. That Subjects are guilty of Sin 
* when they obey thoſe Commands of theic 
Sovereign, which they think unjuſt. And 


ic may indeed be allowed to be dangerous not 


only to the Commonwealth, but alſo to the 
Conſciences of Private Subjects, to believe 

that upon any Scruple or Doubt, concerning 
the Equity of what is Commanded, Obedience 
may lawfully be refuſed. For ſhould this Do- 
ctrine be admitted, it muſt often neceſſarily 
happen, that a Man muſt be reduced to a Ne- 
ceſſity of Sinning; it he obeyeth, he muſt ac 
contrary to his Conſcierce; and contrary to his 
Allegiance, if he doth not. For I think it is 
on all Hands allowed, that in Caſes where 
the Conſcience is doubtful, the beſt reſolution 
a Man can come to, is to take that Side where 
there will be leaſt danger of Sin. But now 
the danger of Sin is in a much nearer View, 
when upon an uncertain Doubt, a Man quits 
his Allegiance which he hath expreſly ſworn to 
keep ; ſince the Commands of Superiors are 
always attended with the Preſumption of being 
juſt, and are often built upon Reaſons, of 
which private Perſons cannot be allowed to 
be Judges. And therefore what the fame Au- 
thor ſays a little aſter in the fame Book, may 
deſerve to be conſider d. That th is my own 
Sin, which when I coramicr, I chink my own; 
but that which I think is another Man's Sin, 
I may ſometimes commit without deriving 
* any Guilt upon my felf. For if I am com- 
* manded to commit that which muſt be the 
Sin of him that commanded it, ſo he be my 
* lawful Governor, I do not ſin if I obey him, 
So an Ambaſſador is ſuppoſed to ſpeak the Senti- 
ments of bis Maſter 5; and whatever bears an ill 
Senſe in them, is not to be imputed to him that 
ſpeaks, but to him that gave him his Inſtrudi iont. 
Since ſuch Miniſters are under a Neceſſity of Con- 


forming to the Directions of them that ſend them (e). 


„— 


— 
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(a) Polyb. 1 6. where he is tranſcrib d with very little Judgment, by Machiavel Diſc. in Liv. I. 1. c. 2. Vid. R. 
Cumberland, de Leg. Nat. L. 5. c. 5. 

(b) Tacir. t L. Ic. 83. H. L. z. c. 39. It is one part of the Character of a good Souldier, that he had rather put his 
Generals Commands in Execution, than make any Debates upon them. Cato de Repub. c. 5. And ſo far Terentius 
was in therigbt. Tacit Ann. 6. c.8. We are not to examine whom you prefer, or upon what account Heaven hath 
given you the ſupream Diſpoſal of things, and it is our Glory to gbey. 

(c) Plar. Polit p. 555. D. Ed. Mech. Ariſt. Rhetor. I. 1. c. 17 o endeavour to be wiſer than the Laws, is 
what the beſt Laws take care to forbid. | | 

(a) Sophocles, Antigone, v. 458. Ce Nor could I think your Edits of ſuch Force, as to oblige me once to vo- 
late the fix'd unwritten Laws of Heaven. | ; | 

(e] Procop. Hiſt. Goth. I. 1. p. 175. Ed. Auguſt. Vindel. Senec. Tro. v. 868, 869. The Guilt of a Crime forced up- 
on a Man, recoils back upon the Authors of it. Vid. Lib. 3. t. 2. I. 1. D. de his qui infam. nor. Quique ſuo no- 
mine non juſſu ejus. &. M. Senzc. I. 4. Contro. 27. That Woman is not immodeſt that hath beer corrupted in 
her Chaſtity by a Tyrant; neither is he guilty of Sacrilege, that. takes the Offerings of the Gods, aud brings them 
to the Tyrant, or that ſets up his Statue among the Images of the Deities. — 
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Iwill not deny but Man may engage bare- 
ly for the Execution of an Action commanded 
by his Prince, the Guilt of which ſhall be im- 
puted ſolely to him who commanded it, and 
not to him who was the Initrument in the Exe- 
cution of it. (1) But then it will be neceſſary 
for him to take with him theſe Cautions. (2) 
Firſt, that he be commanded barely to execute 
the Aion, that is, only to apply the 
Strength of his Body to the Performance of 
the Action, and neither give Occaſion to it or 
furniſh Pretext, or make uſe of any Excuſe 
for it, but undertake it as an Action that be- 
long'd wholly to another Perſon, and which 
he will not take upon himſelf. Secondly, That 
he ſhould ſhow his unwillingneſs to be em- 
ploy'd, in ſuch a Service, and delire earneſtly 
to be excuſed from it (a). And Laſey, That 
upon declining the Action, he be threatend 
with preſent Danger of Life, or ſome other 
great Evil, which he is not obliged either in 
Juſtice or Charity, to ſuffer for another Man, 
and which the Perſon that commands him hath 
Power to infli& it; and eſpecially if he ſees 
that tho, he refuſeth his Aſſiſtance in the A- 
ction, it will be executed by other Hands. It 
is undoubtedly true indeed, that no Commands 
of Men , contrary to the Law of God, can 
have any binding Force, that is, lay any In- 
trinſick Neceſſity of Obedience on the Con- 
ſcience, and that therefore it can be no Crime 
to refuſe to obey them. But there is a wide 
Difference, between being bound in Conſci- 
ence to do a thing, and being able to do a 
thing without Sin, to avoid ſome very great 
Evil. For there are ſeveral things which We 
are under no manner of Intrinſicł Obligation to 
do; which yet upon preſſing Neceſſity We may 
lawfully undertake. And in this Caſe the 
Queſtion is, not whether We are bound to do 
ſuch a thing, but whether We can do ſuch a 
Thing without any Guilt of our own, when 
We fee we muſt otherwiſe loſe our Lives to 
no purpoſe. Neither is any thing I have here 
ſaid, in the leaſt weaken'd by what Pliny faith, 
Ep. 9. l. 3. Where he tells his Friend of a 
© very ill Cauſe he had been engaged againſt, 
© that he had prov'd before the Senate, that it 
© was Criminal even to have aſſiſted in it. 
* (Mini/terium etiam Crimen eſſe.) For the Per- 
ſons he pleaded againſt, had not been bare- 
ly the Inſtruments of another Mans Crime, 
but had charg'd Innocent Perſons with Falſe 
Crimes, that the Procon/ul might take occation 
to ſeize on their Fortunes and Eſtates; And 
their informing againſt, and wrongfully accu- 


ſing them, was entirely their own Act; the 
Impeachments they made, were all in their own 
Names, and not in the Proconſul's, nor were 
they pretended to have been made at his Com- 
mand ; neither were they forced to be Dela- 
tors, by any immediate fear of Death, if they 
had refuſed to be ſo. They pleaded indeed, 
that they were Provincial Subjects, and there- 
fore were oblig'd by Fear to be abſolutely ac 
the Command of the Proconſul. But what 
look d moſt probable was, that the Expecta- 
tion of the Gain they hoped to make, was their 
greateſt Encouragement ; tho perhaps it 
might be true too, that the Proccn/ul had given 
them reaſon to be afraid, if they refuſed to 
obey him; yet it is not likely he ſhould 
threaten them with Death, and that there was 


no other poſſible Method left for them to e- 


ſcape it (b). And in this Caſe, the Deſires, or 
Intreaties of Superiors muſt not be ſuppoſed to 
have the ſame Force in them as Neceſſty or 
their Commands (c) , though in others it may 
ſometimes be true, that the Intreaties of Tyrants 
are mixt with a ſort of Neceſſity. Neither is 
the Example of Doeg, 1 Sam. 22. v. 18. any 
Objection againſt what has been ſaid. For it 
was expreſly added, that a Man ought to de- 
fire earneſtly to be excuſed , as Sau!s Guards 


very honourably did: (And thus the Midwives 


were commended for defeating the barbarous 
Command of Pharoah , tho it were with an 
Untruth, Exod. 1.) But Doeg on the contrary, 
ſhow'd himſelf ready and willing to put the 
King's Command in Execution upon the 
Prieſts, tho' we do not find that any Threats 
were added to it, when he had himſelf before, 
falſly accuſed them, inſinuating that they had 
entred into a Secret Conſpiracy with David, 
againſt the King: For it is evident from 52 
P/al. that he had brought ſome falſe Accuſa- 
tions againſt them. But notwithſtanding, it 


muſt be confeſs d, that there are ſome Actions, 


the bare execution of which, a Man would 
rather die than undertake : Such as to Murther 
Parents, or Children ; to commit Inceſt with 


2 Mother, or Daughter, or to lie with a Beaſt, 


A ſmall Stock of Courage would make a Man 
prefer Death, to the guilt of being an Inſtru- 
ment in ſuch Actions. And I cannot bur 
think it was a noble Spirit of Conſtancy and 


Bravery in thoſe Romans, © who when ſingled 


out by Hannibal, to fight with one another, 
* Brothers with Brothers, Fathers with their 
© Children, and Kinſmen with their near Re- 
© lations, choſe rather to die under Torture , 
© than be ſtain d with Blood which Nature 


(a) We have a remarkable In ſtance of this Nature in Olearius's Travels into Perf. J. 5. c.32. : 
(5) Vid. Tacit. Ann. L. 13. c. 43. Where Suilius pleads that he had done nothing out of any Deſign of his own, but 


that all was entirely out of Obedience to his Prince. After wards he pretended the Commands of Meſſalina, and wav'd 
his Defence, For why was there no body elſe made choice of that would fell his Voice to oblige that cruel and impu- 
dent Woman? But it is neceſſary the Inſtruments of Oppreſſion and Tyranny ſhould be puniſh'd : For when they 
have receiv'd the Rewards of their Wickedneſs, they ſhift the Crime over upon tome body elle : And therefore Jul. 
Græcinus very well deſerved Commendation, who was commanded to acc he M. Silanus, and was kill'd jr refuſing. Tacit. 
Agricola; and Seneca gives him a very great Encomitim. De Benef. 1 2. 21, (e Haro Epiſt. 7. N 

(1) See Mr. Barbeyrac's 4th Note upon this Sg, 2 See Mr. Barberrac's eth Note upon this Sect. 
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Book VIII. 


had ſo nearly ally'd (a; Neither can I 
think it at all lawful, that to ſave my own 
Life, I may aſſiſt to take away another Man's; 
for that would be to make another's Life the 
Price of my own: And there are many things 
which we cannot do for Price, which upon 
other Conſiderations we may (b). 

VII. But in general, that a Man may not 
at the Command of a Superior undertake an Acti- 
on, as his own, which is repugnant to the 
Dictates of a good Conſcience , is what no 
Man that hath any Senſe of Religion can de- 
ny. The Judges therefore Joſephus ſpeaks of 
(c) (To conſider ſome Examples under this 
Head) refus'd to condemn the Innocent Za- 
charias, tho' they were ſenſible what danger 
threaten d them from the Fury of the Zealots. 
And on the other hand the Judges mention'd 
1 Kings, ch. 21. were certainly guilty of a ve- 
ry great Sin; becauſe they paſs d Sentence 
not by Order from the King, but as the pure 
Reſult of Fudiciary Proceſs upon the Evidence 
of the Crime ; nor can the Witneſſes be excu- 
ſed from an equal ſhare of guilt. Nor were 
the DeteRors Perſons whoſe Buſineſs it was 
to charge falſe Accuſations upon the Great 
and Rich, that ill Princes might have a Pre- 
tence to ruin them in Circumſtances leſs cri- 
minal. Marcellus Eprius was once a Perſon 
very well known by that Character, but more 
particularly infamous , for the Impeachment of 
Thraſeas : tho' Tacitus tells us he pleaded in his 
Excuſe for that, that his Accuſation charged 
no more upon Thraſeas, than what the Judg- 
ment of the whole Senate confirm'd ; which 
was only to ſpread the Crime wider, not to 
clear himſelf. 'Tis true indeed, as the Hiſto- 
rian fays, That Nero endeavour d only to diſguiſe 
his own natural Cruelty, under the Formality of ſet 
Accuſations (d). Bur {till it was the Avarice 
and Ambition of ſuch Auxiliary Villains which 
provoked and encouraged him. Others en- 
gaged in the ſame Practices, excuſed them- 
ſelves by ſaying , that in thoſe Times They 
were under a neceflity to do what they did to 
ſecure their own Honour and themſelves. A kind 
of Defence which means no more than that 
they choſe rather to expoſe others to Danger, 
than hazard themſelves, Neither did Curtius 
Montanas (e), as the ſame Hiſtorian ſays, al- 
low it to be a tolerable Excuſe, becauſe he 
thought the Perſons that uſed it not to be 
Criminal in the Occaſion of it; but in a Ne- 
zorical way he choſe to paſs by ſome things, that 


he might preſs others with more Vehem 
And the Senate ated with great Juſtice, 
* when aſter Nero's Death, they decreed hisIn- 
* ſtruments the Informers ſhould be puniſh'd 
* as a Race of Miſcreants who lived upon pri- 
* vate Ruin (F). The Emperor Titus with the 
ſame Juſtice commanded all ſuch Perſons to 
be publickly whipt and beat in the Forum 
then dragg d through the Amphitheatre, made 
Slaves and Sold; and ſome of them to be 
tranſported to uninhabited Iſlands; and aſter 
him Trajan ſent away Numbers of them in a 
few ſnatter d Veſſels, that they might be left 
to the Mercy of the Sea, and be fhipwrack'd 
whereever the Waves threw them (g). Nei- 
ther could the ſecret Command of Tiberius excuſe 
Piſo from the Guilt of Germanicus's Death, if 
he was really the Cauſe of it: And if he had 
confeſs d ſuch a Command in the Senate, tho 
thac muſt have been enough to have put even 
Tiberius to the bluſh, and depriv'd him of all 
his Shifts, to excuſe himſelf for commanding 
ſo barbarous an Action; yet the Senate had 
{till Power very juſtly to condemn him as the 
Criminal, becauſe he did not pretend any 
Publick Authority for it, but voluntarily un- 
dertook an Action which Tiberias had not the 
leaſt Pretence of Juſtice to command, only 
that he might engage the Emperor to him, 
by ſuch an Act of Villany (Y). Neither doI 
think that Foab was abſolutely free from the 
Guile of Ur;ah's Murther, 2 Sam. c. 11. 14,15, 
16. tho' Chap. 12. 9. David only is mention'd 
as the Principal in it. And it was very brave 
in Papinian to refuſe to defend the Murther of 
Geta, With that noble Saying, That it was eaſier 
to commit Parricide, than to excuſe it. Others 
tell the Story, that he refuſed to ſpeak an O- 
ration for the Emperor, in which he would 
have had him inveigh againſt his Brother ;and 
that he excuſed himſelf by ſaying, That to ac- 
cuſe a mur;her d innocent Perſon would be a ſecond 
Parricide. But Spartianus in his Life of Cara- 
calla, (1) denies this Account, becauſe he ſays, 
Papinian could not, as being Præfect, make any 
ſuch Oration (tho it doth not appear why it 
might not have been extraordinarily com- 
manded him) and only adds, that it was cer- 
tain he was put to Death, for being a Favour- 
er of Geta. However this be, that Man is 
certainly in the right, who refuſes. to proſti- 
tute Wit and Parts to defend Wickedneſs, tho? 
the Defence be publiſh'd afterwards in ano- 
ther's Name. For the Invention of Specious 
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(a) Vid. Diod. Siculum. I. 25. in excerpt. Peireſcianis. Vid. Laonic Chalcondyl. I. 1. where Amurath Empe- 
ror of the Turks, commanded that the Parents of all thoſe who had been in the Infurretion with Sauzes, ſhould 
kill their Sons with their own Hands. There were two Fathers that would not obey ſo cruel a Command, and 
were therefore cut to pieces at the ſame time with their Sons, For Amur h uled to fay, That the Sons would not 
have join d with Sauzes, without the Advice of their Parents. | 

(% Abr. Rogerius, in hu Account of the Bramins, ſaith, That the Bramins believe that the Wife may do any thing, 
tho? never ſo bad, which the Husband commands her, without Sin; for the Sin, they ſay, cannot be imputed to 


her, but is to be charg'd upon the Husband, whom ſhe is oblig'd ro obe). 
(4) Tacit. Hiſt. 4. c 8. 
(4) Suetonjus, Titus C. 8. Plin. Pan. 34. 35. 


3» Arguments 


(c) Joſephus de Bello Judaic. 1. 4. c. 19. 
(f) Tacit. Hiſt. I. 4. c. 42. 
(1) Chap. 8, 


(0 Tacit. Hiſt. 4. c. 42. 
(% Tacit. An I. 3. c. 16. 
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Arguments ſet off with the Art and Dexterity 
of an Eloquent Speaker, can never be ſuppoſed 
to be barely the Execution of another Man's 
Action. In this particular Caſe, the Thing 
would have appear'd otherwiſe indeed, if Ca- 
racalla had only commanded ſome Perſon to 
have recited ſuch an Oration in the Senate, 
as a Piece of his own, or ſome other Man's 
Compoſure, under a Capital Penalty, if he re- 
fus*d it (a). But ſtill it muſt be remember'd, 
that where the Actions of Princes do not plain- 
ly appear to be Unjuſt, Subjects ought to be 
very Cautious, and eſpecially Pablick Mz- 
nifters, how they give them an ill Character; 
becauſe it is their Duty, always to preſume for 
the Juſtice of their Maſter (b). | 
VIII. Upon the ſame grounds we may de- 
termine, whether a Subject may lawfully bear 
Arms in an Cui War, at the Com of his 
Prince. Grotins, L. 2. Cap. 16. FG. 3, 4. is of 
Opinion, that when it manifeſtly appears that 
the War is Unjuft, it is not law ful for a Sub- 
ject to maintain ſo bad a Cauſe: and that when 
the Caſe is doubtful, he ought to take the 
fafeſt fide, which is to fit ſtill, and not engage 
himſelf at all in the War. But I think, a Man 
ought to be very cautious, how he reſolves in 
ſuch a manner, about Things of ſuch Conſe- 
quence as theſe. When according to this O- 
pinion, the Power of the Ciuil Sovereign, and 
the Obedience of the Subject, in a Caſe of ſo 
great Importance, are made to depend upon 
every particular Man's Judgment; and when, 
eſpectally, it would be eaſy for a Man to pre- 
tend ſcruple of Conſcience, only to diſguiſe his 
Fears and Cowardiſe ( 1). "Tis true, where 
a Man is admitted to the Counſels and Debates, 
and hath a Rrght to give his Yozce in them, if 
he is not obliged by the Determination of the 
Majority, without his own Conſent, He cannot 
with Jaſtice, ſo much as undertake any thing 
he doubts of only; and much leſs any thing 
manifeſtly Unjuft. Which will hold true too, 


if it be left to his Choice, whether he will 
take Arms or not: But if he ſhould be com- 
manded {imply to Obey, in this Caſe it muſt 
be confider'd that all Nations, acted by any 
Senſe of Juſtice or Honour, before they en- 
gage in a War, always —_— that the Cauſe 
of it is Juſt; and where They do not, it is to no 
purpoſe to talk of Conſcience. But the Point 
in diſpute, turns chiefly upon this, Whether 
in regard of certain particular Cireumſtances, 
it be convenient for the Government to begin 
a War, notwithſtanding the truth of ſuch a 
Pretence. In this Cale, the Perſon particu. 
lary intruſted with the Government of the 
Common-wealth, entirely acquainted with its 
Strength, muſt be preſumed to ſee better what 
will be for the Advantage of the Publick, than 
any private Man can. And if a Man, admitting 
the 7 ice of the Cauſe, ſhould yet doubt 
whether it might not be better to neglect, or 
forgive, the Injury done the Common-weal 
than Revenge it with a War; it mult be tol 
him , that this is by no means a ſufficient 
Reaſon, for a Subject to refuſe to obey his So- 
vereign, and provoke him to uſe Severity 
upon him, that he ſuppoſeth his Sovereign, 
hath not obſerved a certain Hertue, which 
hath only the Force of an Hs wo ya Obligation. 
And therefore the ſafeſt Method a Subject can 
take, is ſimply to obey, and leave his Soverejgn 
to anſwer for the Juſtice of the War before 
GOD(c). But yet it mult be obſerv'd, that 
what hath been ſaid, affects only Subjects who 
take Arms at the Command of their Sovereign. 
For They that voluntarily put themſelves 
into the Service of a Foreign Prince, ought b 
all means to be ſure of the Juſtice of the Cauſe 
they engage in. And therefore the ſenſible 
part of the World will always juſtly condemn 
Thoſe that ſet their Lives out to hire, with- 


out any manner of Conſideration of the Canſe 
they fight for (d). 


In 


( a ) There are ſeveral. Paſſages in Plato's Defence of Socrates, which might be 
Salluft. J. 43. who he ſays was 
tence of his taking the Adminiſtration of that Province, but in reality only that he might 


refer the Account Dio Caſſius gives of 


nnn 


lied this way : And to this we may 
of Numidia by Ceſar, upon Pre- 
queeze all that he 


Pref 


could from it. Bur after he was come Home he was accus'd of Extortion and Corruption, and of ſeveral Op- 
preflions in the Province; and ſo was look d _ to be more particularly Infamous, becauſe having wrote an 
ev 


Hiſtory, where he very frequently, and 


he was acquitred by Ceſar, yet he ſufficiently 
in his own Writings. 
Gramond. Hiſt. of France, I. 16. 


_ erely reflects upon ſuch as made their Fortunes by 

Rapine in their Governments, he himſelf not made his Actions agreeable ro his Writings, and th 

publiſh'd his Crimes, by the lively Character he had drawn of them, 

(b) See the Soleciſm in Politicks, Aligrius Chancellor of France was guiley of. 
( 1 ) See our Author's Diſſertation De Obligatione erga Patriam. L. 19. 

( c ) Hector in Homer ſaith very well, 1:ad. 12. v. 243. 
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Bis eib der apyricu Oe, Aren. 


In Tacitus Hiſt. L. 3. c. 25. it is call'd a 


Are dato conduct a cohors, & bellica Miles, 
Dona ſequens, pretioq; ſuum mutare faverem 
Suetus, & accepto pariter cum munere bello, 


Hunc habuiſſe, dator pretii quem juſſerit, heſtem. 


publick Crime, when a Son had kill'd his Father in the Fight. Vid. L. 9. 
t. 4. I. 2. f. 1. P. de noxal. a. L. 9. f. 2. 1. 37. D. Ad L. Aguiliam. 


(d) Gunther, Ligurinum, I. 7. 


Lured to the Field by Pay, and hopes of Spoil, 
In ſervile Arms the Mercenaries toil ; 
Inconſtant, Falſe, and Faithleſs to their Truſt ; 
The Cauſe that is moſt Gainful ſeems moſt Juſt : 
He that firſt hires, Commands them co the Wars, 
And thoſe he calls his Enemies are theirs. 
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CH Ap. IL 


Of the Power of the Sovereign, over the Lives of the SubjeF, in 
Defence of the Common-wealth. | 


I. T Ho' the End Men propoſed to themſelves, 
by entring into Civil Societies, was, to 

rovide, not only for the Security of their 
Eſtates, but more eſpecially of their Lives ; 
yet it was found neceſſary to the Preſervation 
of Civil Government, that the Soverezgn ſhould 
have ſome Power over the Lives of his Sub- 
jects; and that for theſe two Ends. Fir, To 
— the Common: wealth from Evils and 
angers; and Secondly, To ſuppreſs Diſobedi- 
ence to the Laws. By the Fri, The Sovereign 
hath Power to hazard the Zzves of his Subjects 
in Defence of the Common-wealth, and to aſſert 
the Agbs that belong to it; fince in War 
Men always propoſe to take away one another's 
Lives. And fince the Art of War it {elf is 
not to be learn'd without Experience, 1t was 
Plato's Opinion (1), that the Lives of the Sub- 
jects might be expoſed to ſome Danger for the 
Attainment only of the Military Accompliſp- 
ments, (tho' I confeſs I am not of his mind) 
and accordingly he propoſes that the Weapons 
uſed in all Military Exerciſes, ſhould differ 
little from the wal and dangerous ones, ſuch 
as might ſtrike ſome Apprehenſions of Fear 
into the Perſons that uſed them; and he after- 
wards adds a Law, 7 hat if any Man happened 
to be kill d in thoſe Exerciſes, that the Perſon 
who kill d him ſhould be acquitted by the Law, 
and be look'd upon as innocent. For, ſaith he, 
the Legi/lator ought to conſider, that tho' perhaps 
he may loſe ſame few of his Subjects by this Method, 
get that the reſt will ſuffer nothing by it ; but 
that if there were no Apprehenſions of Danger 
in theſe Exerciſes, there will be no way to di- 
ſtinguiſb between the Brave, and the Coward ; 
and the want of ſuch a Diftindion would cer- 
tainly be of worſe Conſequence to the Common. 
wealth, than the other Euil. And ſuch Military 
Exerciſes we are told are now in uſe in Japan 
(a). Demoſthenes mentions an Athenian Law 
(b), by which if a Man kill d another acciden- 
tally in any Exerciſe, he was not to be baniſhed : 
© The reaſon of which was, ſaith he, becauſe 
© Law doth not conſider the Event, but the 
© Intention of the Perſon, which was only to 
* overcome his Adverſary, not to kill him: 
© but 1f his Adverſary was too weak to bear 
© the Fatigue a Victor mult expect, the Law 
© thinks him the Cauſe of the Misfortune 
* which befalls him. And indeed there is very 


good Reaſon that even the Exerciſe in Military 
Duties, ſhould be under a ſevere Diſcipline, 
ſince in War the Fate of things may frequent. 
ly turn upon a very ſmall Neglect. And there. 
fore tho' Civil Courts are ſometimes eaſily in. 
duced to make Allowance for thoſe Paſhons, 
that have generally a violent Influence upon 
us, yet a Court Martial hardly will ever afford 
them any Favour. And hence Military Judi. 
cature makes it Capital to deſert the Poſt a Man 
is commanded to, tho' perhaps to avoid preſent 
Death (e). (Though ſome have thought the 
Shame of ſome ignominious Puniſhment might 
be a better Expedient to prevent Cowardiſe.) 
And therefore to refuſe to Liſt into the Mili. 
tary Service, hath in ſome Nations been fe. 
verely puniſhed (d). There was a Law at 
Sparta, which made ir Death for any Man to 
refuſe to hazard himſelf for bis Country,; ſo that 
as the Orator ſpeaks upon it, The Occaſion 
* of their Fear was made their Puniſhment ; 
and there being two ſuch Extremities ia 
© view, there would be wg Tag Man who 
would not ſooner venture the fols of Life 
© among Enemies, than ſuffer it to be taken 
away by the Laws in his own Country (e). 
'Tis true there are few Nations in which there 
are not Numbers of Subjects by their Years 
and Strength of Body fit to bear Arms, who 
have nevertheleſs Immunities from that Ser. 
vice granted them, either out of Reſpe& to 
their way of Life, or upon ſome particulac 
Indulgence of the State ; but it muſt be under- 
ſtood that all ſuch Priuileges are to continue 
no longer in force, than while there are other 
Subjects enough, or elſe Allies, or hired Forces 
in readineſs to defend the Common-wealth ; 
In Caſes of the laſt Extremity, They mult be 
ſuperſeded; and they that enjoy them muſt 
Arm, as well as others, in the common Defence. 
For certainly it is more reaſonable that ſuch 
Privileges ſhould be laid aſide for a time, than 
that by an unſeaſonable Superſtition for them, 
the whole Common- wealth ſhould be ruin d. 
And therefore at Rome, all Exemplious from 
Military Service, allowed to the Ola, and the 
Pries, always ceaſed upon Expectation of a 
Gallick Invaſion (f). It ſhould too be obſerv d 
as was 2 wiſe and good Inſtitution made by Solon 
or Pi/aftratus, (which is mentioned by Plutarch 
in the Life of Sn (2),) That ſuch as were diſ- 


(1) De Leg. I S p. 90. A. B. Ed. Week. (a) Vid. Bern. Varen. Deſer. Japon. c. 19. (b) Orat. adv. Ariſtocrat. 
(c) Vid. Liv. l.5. c.6. Fuſtuarium moratur, qu: ſigna reliquit aut praefidio decedit. He deſerves the Baſtinado that flies 
from his Colours, or deſerts the Poſt he was commanded to. Mich. Nontaigne's Eſſays, J. 3. c. 12. p. 775. Juſtin d. 32. 
c. 3. in fin. Ferdinandus Pinto, c. 16. (d] Lycurgus Orat. contrs Leocrat. (e)] Vid. Leg. Longobardorum, I. 3. 
Tir, 13. . 1. (f/ Appianus de Bells Civili, I. 2. p. 523. Ed. H. Steph. Vid. L. 10. t. 48. I. wit. C. de quibus muneribus. 


Nem. lic. ſe excuſart. Andtæas Maurocenus Hift. Venet. 1. 4. K 147. (2) Pag. 96. C. 
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abled in the Wars ſhould be allowed Penſions out 
of the Publick Treaſure. And indeed if the State 
of the Common-wealth will permit, there is all 
the Reaſon in the World that They ſhould have 
ſome Con/iderarion made them who are upon 
hard Duty, while others lit at eaſe, and are not 
only forced to negleC the Concerns of their 
Families, but to undertake a larger ſhare of 
Service for the Publick than other Subjects 
4). 
N II. And here it may be enquired, whether, if 
a Man detain'd Priſoner by an Enemy, to obtain 
his Freedom, promiſeth hat be will never ſor 
« the future bear Arms againit him, his own 
Country can afterwards oblige him, contrary 
to his Promiſe, to draw his Sword againlt 
the ſame Enemy ? Some, I know, ſuppoſe, that 
ſuch a Compact in it ſelf,is vozd, becauſe it is con- 
trary to the Duty every Subject owes the Com- 
mon- wealth: But, I ſhould not think it ſo 
ſufficient an Anſwer, to ſay that every thing 
contrary to Duty is therefore immediately Yi 
and Null; as to deny that it is contrary to the 
Duty a Subject owes the Common-wealth, to 
procure himſelf Ziberty, by promiſing that 
which is already in the Enemies Power. For 
except the Enemy give the Captive his Liberty, 
he can never bear Arms againſt him. And 
therefore the Common- wealth loſeth nothing 
by ſuch a Compact, for unleſs the Captive re- 
cover his Freedom,he muſt be confidered as loſt 
already. And therefore when the Common- 
wealth receives him again from his Captiuity, 
It is ſuppos'd to receive him upon ſuch Terms, 
as leave him Power to keep his Promiſe with 
his Enemy, eſpecially if he gain'd his Liberty 
by his own Intereſñi only, without any Public 
Aſſiſtance from the Common. wealth. But can- 
not the Tranſcendental Power of the Sovereign 
reſcind ſuch an Obligation, when the common 
Safety requires it; as ſuppoſe the Common- 
wealth be in eminent Danger, except he in 
particular take Arms? In this Caſe, I think, 


that ſince it is next to a Contradict ion for me to 


be a Subject, and yet to be under an Obligation 

which muſt make me unſerviceable to the Com- 
mon- wealth in the greateſt publick Extremi- 
ties; no leſs abſurd is it for me to imagine it 
poſſible, that I ſhould be obliged by a /imple 
Compa#?, not to refiſt the amuſt Violences of a 
Perſon, that attempts the Ruine of my ſelf and 
all that belongs to me: therefore the Force of 
ſuch a mpact extends to the Ofenſiue 72 , 
and not the Defen/zve Wars; eſpecially if the 
hazard of the Common-Safety of the M bole 
State be like to endanger mine too. For to 
what purpoſe did my Enemy grant me my Li- 
berty, if he intended to tie me up fo that I 
ſhould have no power left me to make any op- 
poſition againſt him, if he ſhould ever after, 
deſign any thing againſt my Life and Fortunes. 
And therefore ſuch a Compact is no Objection 


againſt my taking Arms at my Sovereign's Com- 

mand in Defence of the Common-wealth. It 

is a Queſtion ſomething like this, Whether a 

Captrve that hath his Freedom given him by 

his Enemy upon a certain Condition, upon Non- 

performance of it, be obliged to return to his 

Captivity? And it is affirmed of Private Per- 

ſons: But Huſſieres Fiſt. Franc. I. 16. ſpeaking 

of King Francis, doubts whether it may be fo 

of Sovereign Princes. I ſhall not determine the 

Controverſy : But I think it would be the ſafeſt 

and wiſeſt way, not to let a Captive Prince 

have his Liberty, before the Condi7zons ol it are 

actually performed. 

III. From what hath been ſaid it follows, 

That tho' the Neceſſities of the Commonwealth 

do not at preſent require Military Service from 

the Subject, yet that it is a Crime which ought 

to be ſeverely puniſhed, for a Man to make 

himſelf or others unfit for that Service; For 

tho other parts of my Body, as Seneca faith (6), 

are my own, yet my hands belong to the Publick. 

Inſtances of this fort of Cowerdzce are frequent 

to be found even among that Martial People, 

the Romans themſelves. Suetonius tells us 
the reaſon why Tiberius reform'd the Fonſes of 
Correction in 7taly, was, becauſe the Keepers of 
them were ſuſpected, not only to have often taken 
Travellers, but to have conceal d Perſons that 
d to ſuch Holes for fear of being impreſt Souldter s 
(c). And This might perhaps be the reaſon why 
the Emperour Haarian afterwards ſuppreſs d 
all thoſe Honſes (d). C. Yettienus was Known 
to have cut off the Fingers of his left Hand, 


that he might be excuſed from ſerving 1n 


the Italic War: and his Goods were confiſcated 
for it by the —_ and himſelf condemned to 

rpetual Impriſonment. And Auguſtus expoſed 
4 Roman Nuit, with all his Eſtate peg mr 
for cutting off his two young Sons Thumbs, 
that they might not be forced into theWars (e). 
And therefore Ammianus Marcellinus, ſpeaking 
of the Diſpoſitions and Manners of the Gaul:, 
ſaith, That none of them ever cut off their 
T humbs, to make themſelves uncapable of Military 
Duties, as the [taliaus had done. And accord- 
ingly there were ſeveral Laws made among the 
Romans, to reſtrain ſuch practices. Trajan 
made a Law, That the Perſon who diſabled his 
Son, when any Levy was made for War, ſo that 
he could not be fit for Military Service, ſhould be 
bamiſhed(f). And Zbere it another of Conſtan- 
tine , extant to this purpoſe. That the Sons of 
Veteran Souldiers fit for the Service of the War 
(ſome of which bave refuſed to lift themſelves ont 
of Sloth and Lazineſs, and others have been ſo 
Cow 120 4s „ maim Au * only 4 _ the 
neceſſity of that Duty) if they are thought un- 
n+ i ſerve in * Army, ſhall be forced to 
attend the moſt ſervile Offices about the Court (g). 
He that thinks to excuſe himſelf from bearmg 
Arms, by cutting off his own Fimgers, ſhall not 


(a) Vid. Diodorum Siculum, I. 1. c. 73, where he gives an Account of the Egyptian Laws relating to the Souldiery. 


(b) Seneca, I. 1. Controv. 7. 
Marx, J. 6. c. 3. 


(c) Sueronius, Tiberi. c. 8. (d) Spartianus, c. 18. Vide Not. Salmaſ. in loc. Valer. 
(e) Suetoniut, Auguſt. c. 24. Am. Marcellinus, I. 15. ſub fin. (f) L. 49. t. 16. l. 4 f. 12. D. de 


Re Militart, (g] V. Theod. de fil. militar. apparitor, & ITY I. 1. Et de Ticonibus, 1, 4. 10 
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eſcape what he deſigned to avoid by it, but ſhall 
with that Mark of Inſamy be forced to undergo 
the Drudgery of the Service, ſince be refuſed the 
Honour of it And further, Thoſe Provincial 
Subjects that by ſuch Pracrices are forced to make 
therr Levies weaker, ſhall be allowed ſo much 
favonr as to bring two Maim'd Perſons for one 
whole, Bur the ſevereſt Law is that u D. ub: 
ſupra, I 5. de Re Mil. 7f there be any Perſon that 
to avoid being [mpre#t for the War, hath, as he 
thinks /. cured his Body from danger, by cutting 
off his Finger, ; he ſhall be condemm di te be barnt, 
and the Maite that doth not hinder him, ſhall in. 
cur a ſevere Penally. But it is probable that 
this Puniſhment was to be inflicted only on 
Sites, but the Laws before mention'd compre- 
henued the Freemen. For it is very well known, 
that the Romans would not at firſt permit their 
Slaves to bear Arms, but in Caſes of the great- 
elt Extremity. Tho' it is manifeſt That this 
was not obſerv'd in the latter End of the Em- 
pire as appears from J. 16. C. T heodoſ. Tit. eod. 
where there is this Law of the Emperors, Ar- 


cadius and Honorius: Againit the [rruptions of 


the Enemy we command, that not only the Perſons, 
bat their Abilities ſhall be regarded, and tho we 
believe, that Freemen may be moved with a more 
generous Concern for tbeir Country , yet by the 
Authority of this Edict, We command the Slaves 
alſo to Lift themſelves with all ſpeed for the War, 
and if they are found to be fit for the Service, they 
ſhall be rewarded with their Liberty, &c. For 
that Law in the Eleventh Book under the {ame 
Title, which is alſo extant in the 7 welfth Book 
of the Codes of Juſtinian, Tit. 49.1. 2. ſpeaks 
of Slaves that were alieui juris, belong d to other 
Men, that the Perſon that offered ts ſend them 


to the Wars, ſhould be forced to pay a Libra of 


Gold into the Treaſury. But the Eigbtb Law in 
the 7 heado/ian Code under the ſame Tzt/e, doth 
not {imply forbid the levying of Slaves for 
Souldiers, but only commands ht no Slaves 
ſhould be taken into the choice Companies. And 
+ Yegetius complains that either by the Favour 
ar Connit ance of the Officers the new lifted Men 
all paſs'd ihe Muffler, and that ſuch as were not 
fit for their Mater's Service, were taken to ſerve 
tbe Publick. But ſome will have it, that the 
Ttalians and French derive their word Peltrones 
from this cutting off the Thumbs: But I am in- 
clin'd to think Menage is more in the right (a), 
in deriving it from the Italian word Poltro, 
which ſignifies one that always lyes at home 
upon his Conch. 

IV. A Man therefore that is obliged to at- 
tend the War, is bound to defend the Po## his 
Commander appoints him to, tho' perhaps he 
foreſees he mult in all probability loſe his Life 
in it. And tho' in the general, all Zardens 
ought to be laid proportionably on the Sub- 
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jects, ſo that they may aſſiſt one another in the 
bearing them; or where that cannot be, or the re 
is no neceſſity of it, that they may relieve one 
another by Turns, or elſe excuſc themſelves 
by an Equivalent another way, or elſe appoint 
every one his ſhare by Lot, yet the Nature of 
War will not permit, that thoſe dangerous 
Polts ſhould always be appointed by Tot. And 
therefore it mult be lett to the Commander to 
chooſe the Perſons he thinks fitteſt, or if there 
be any Number fit, which of them he pleaſeth. 
Unlets there be any that will Voluntarily un. 
dertake the danger, as Calpurnius Flaccus did 
(5), and before him Decius Mus (c). And no 
Man of Zravery or Spirit will ever complain 
that he is commanded upon ſuch Duty, but 
will rather Commend his General's Judgment 
and Conductin it (4). And beſides, ſince tis 
by the Protection of the Common- wealth that 
we enjoy our Laves for a long ſpace of time, 
which, if we had been expoſed to a State of Na- 
ture, we ſhould ſoon have been deprived of; 
we mull not think it a Severe piece of Duty to 
part with them in defence of the Common. 
wealth, eſpecially ſince we are ſo many other 
ways indebted to it. And therefore it is not 
at all unjuſt, that upon an extraordinary Com- 
mand of the Common-wealth, and in its great- 
eſt extremities, we ſhould hazard that Life in 
its Defence, which it doth in effe& beſtow upon 


us every day; and eſpecially, ſince in a State of 


Nature every Man muſt be forced to defend 
himſelf with his own ſingle Strength, unleſs he 
will chooſe to die, or be enflaved. But now 
in Common-wealths it is much better to hazard 
our ſelves with a Number, not only becauſe 
the hopes of Victory are greater, but becauſe, 
tho a Man be kill d in the fight, yet by the pro- 
tection of the Common. wealth his Goods and 
Fortunes will be preferv'd for his Relations; 
which in a State of Nature there could be no 
hopes of. But however, it ought to be obſery'd, 
that the Deſign of ſuch Commands is not, or 


at leaſt ought not to be, to take away the Lives 
of the Souldiers direZ/y: I ſay, ought not to be; 


for we have an Inſtance in David, that Ge- 


nerals are ſometimes guilty of ſuch Crimes, 
2 Sam. XI. 15. and he is therefore call'd a 
Murtherer, Ch. XII. v. 9. And it is not un- 
common to expoſe ſuch as are leſs beloved 
where they muſt inevitably be cut off by the 
Enemy (e), as Micipſa ſent Jugurtba to Nu- 
manta, that either his own Valour or the 
Enemies might be fatal to him. But the De- 
ſign of ſuch ſevere Commands, ought to be 
either to avert ſome great Evil, or to procure 
ſome great Good to the Common. wealth, and 
then the Souldiers may jultly be engaged in 
ſuch hard Part; of Duty, tho' it may happen, 
that they may fall in the Exterprize. For the 


— 


t Vegetius de Re Militari, I. 1. c. 7. (a) In Origin. Ling. Franc. (b) Hor. I. 2. c. 2. (c) Lip 1.7. c. 34 
(d) S-neca de Provid. c. 4. Why are the Braveſt Men in the Army commanded upon the moſt difficult Enter- 
prizes? lt is the Choice of the Trcops that the General ſends out to Surprize the Enemy by Night, to obſerve 
their Motions, or to force a Varty to diſlodge them; and yet none of them that are ſent, complain that their Com- 
* mander deals hardly with them, Cc. (e) Vide Q. Curtium, I. 7, c. 2. Polyb. I. 1. c. 9. Di Siculum, I. 14. c. 83. 
It J. 19. 48 unn, I 12. Cc. 5. n. 8. Tonar. T. 2. in Maurit. Salluſt B Jugurt /.. 


Con- 


Canar. II. 


Over the Lives of the Subjed, &. 


613 


— — 
282 —— 


Conditions of a deciſive Combat are either, i 
your Enemy, or die with him For this is bet- 
ter than to fall alone. And therefore I think 
thoſe Commanders at Sea may juſtly be quitted 
from the Guilt of Se/f- Murther, or that upon 
the expreſs Order of their Super iors, or at leaſt 
upon a Preſumption of it, from the State of the 
F.ngagement, b/ow themſelves up with their 
Sbip, rather than be made a Prize to the Ene- 
mies. For let us ſuppoſe the Number of Ships 
equal on both ſides; when one of ours 15 taken, 
the Enemy hath an Advantage of 7wo Ships 
more than We: if ours only be loſt, then they 
have but one more; but if ht link together, 
the Strength on both ſides will ſtill be equal. 
And 'tis ſcarce pollible if our SH be blown 
up, but it muſt ruine one or more of the Ene- 
mics with it. For the greateſt Danger of being 
taken, is when the Ships are Grappling, ſide 
by fide; and generally the Enemy mult ſuffer 
more than we by ſuch an A; For tis evident, 
they mult have much the Advantage of us, 
when they force vs to fly to ſo deſperate an 
Expedient. But to 5/ow g only to avoid being 
ſunk, is 1 think a very ill Choice; becauſe a 
Man may have ſome Hopes of eſcaping by 
ſwimming (a). It was an old Law among the 
Chineſe, I hat the General ſhould for feit his head, 
that had the Mis fortune to ſucceed ill in the Fight, 
tho not through his own Fault, by which they 
defign'd to oblige their Commanders, when- 
ever they engazed an Enemy, to think of no- 
thing but Victory, or Death (1). 
V. But what if the Life of a Subject be de- 
manded without the Hazard of a Fight; for 
Inſtance, to appeaſe a powerful Nezghbour, and 
in conſequence to divert fome imminent Zvz/, 
or perhaps prevent the Rue of the Common- 
wealth? In ſuch a Caſe, it muſt be confider'd, 
what Reaſons ſuch a Neighbour may have to 
demand the Subject to be yielded up to him. 
If it be for any Crime he hath been guilty of, 
tho' perhaps there may be ſome eaſy way, or 
other, for him to eſcape, yet he ought to be 
particularly cautious how he expoſes the Com- 
mon- wealth to Danger upon his Account. And 
therefore though we may ſuppoſe, that a Man 
under fuch Circumſtances 1s not obliged to 
deliver himſelf up to his Enemy; yet he is 
bound to diſpoſe of himſelf ſo as to bring no 
Inconveniencies upon them that give him Fe- 
ceptian. And I make no doubt but his own 
Country and Common-wealth may for that 
reaſon eject him againſt his Conſent : For per- 
haps it may be thought leſs Cruelty, to do fo, 
than to ſurrender him « 3 But it may be ſup. 
poſed that the Lives of certam Subjects ma 
be demanded for ſome public Crime of whic 
thoſe particular Perſons are wholly Innocent. 
Such a kind of Calamity is related to have be- 


fallen the State of Athens for the Death of 
Androgeos In Revenge of which Minos, after 
he had ſubdued the Athemans, demanded of 
them by way of Tribate, Seven Young Men, 
and as many Young Women, to be devour'd 
by the Minotaur (b). And in a Caſe like this, 
I do not fee how any Subject can refuſe to take 
the Chance which falls to his Lot, (which is 
the faireſt way of Deciſion between Eyaali) 
unleſs there be a 7Theſens found who will vo- 
luntarily undertake to conquer the Monſter. 
Bur the Difficulty will be greater, if we ſuppoſe 
the Life of an znnocent Perſon to he demanded, 
or ſome other Evil threatned him as great as 
Death, without any pretence of public Cmnilt, 
or private Crime. We have an Inſtance of ſuch 
a Caſe in Zibanins, Tit. 1. Decl. 27. where a 
Tyrant demands a certain beautiful young Man 
of a Neighbouring City, threatning War if he 
was denied. The City chooſeth to hazard a 
Far tather than deliver him up. But when 
It was cloſely beſieged by the Tyrant, the Fa- 
ther of the young Man kills his Son and throws 
him over the Wall; and afterwards when the 
Siege was rais d, he is accuſed of Hurther (e). 
I ſhall not here either accuſe, or defend the 
Father: he might poſſibly make a better De- 
fence for himſelf than — did in Qiu, 
L. 3. c. 50. however, I think it is paſt diſpute, 
that the Common-wealth 1s not obliged to pro- 
tect ſuch a Perſon to its own Ruine: For ſo 
the Common- wealth muſt be deſtroy'd, and the 
innocent Perſon be far from being ſecured by 
it. Neither can any Mau defire that the whole 
Common-wealth ſhould periſh with him, and 
upon his Account. The only Refuge ſuch an 
unhappy Perſon can take, muſt be either to 
22 for himſelf if he can, by fight, or elſe 

y attempting ſome bold and dangerous Euter- 


prize. When all fails, he muſt ſubmit to un- 


avoidable Misfortune, in which it may be 
poſſible at leaſt for him to preſerve his Mind 
innocent (d); ſince it is utterly unlawful for 
a Man to deſtroy himſelf to avoid the moſt 
injurious Uſage. And the Common-wealth, 
after it hath defended ſuch an unfortunate 
Perſon to the utmoſt of its power, and endea- 
vour'd as far as poſſible to aſſiſt his Eſcape 
ſome way or other; and all proves to no pur- 
poſe, and imminent Ruine cannot be well other. 
wiſe avoided; may at the laſt forſake him ; 
that 1s, not hinder his Enemy from taking 
him: For it is a cheap Peace that can be bought 
with the loſs but of one Subject. But that the 
Common-wealth ſhould deliver him up to his 
Enemy, or force him to ſurrender himſelf, is, 
I — neither law ful or neceſſary. We have 
an Example of this Nature in eMegac/es of 
eMeſſana, eMarſelaer Legat. |. 1. c. 33. and of 


fomething greater in the Story of Sperthias 


——— 


(a) Lucan, 1. 3. v. 706, 707. 
Non 2 letum 


Maxima cura fut. 


(1) Ser our Author's Abridgm. De 
Orad. Met. VIII. 170. Plut, Theſens, 
I. 1. . C. D. de Poſtulando. 


Whoſe greateſt Care 
Was not to be depriv'd of Death. 


Off. Hom. & Civ. I. 2. c. 13. f. 2. (b) d. Virg. x. VI 20. Hygin. Fab. qi. 
(e) Fd. Bœcler in Grot. LI. c. 1, . 6. p. 1. 95. 


(d) Ji. L. 3. t. 1. 
and 
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and Hulis, who voluntarily ſurrender'd them- 
ſelves up to Xerxes to ſatisfy him for the In- 
jury the Lacedemontians did him in killing his 
Ambaſſadors (a). But however the Common- 
wealth ought to ſet a greater Value upon the 
Lives of the Subjects, than to ſquander them 
away profuſely upon the Fear of uncertain 
Danger, or upon proſpect of unneceſſary Good; 
neither is any Subject obliged to ſacrifice him- 
ſelf upon ſuch Occaſions. And therefore the 
two Brothers, the Philent, did more for their 
Country than could have been deſired of them 
(b). And Cazaphas made a very ill Applica- 
tion of what was otherwiſe a good Saying, 
John XI. 50. implying that it was lawful to 
take away an innocent Perſon's Life, that the 
Romans might not be jealous of any Revolt 
among the eus, and fo take an Occalion to 
bring a Var upon them; eſpecially ſince it 
would have been eaſy to have prevented ſuch 
Suſpicions by Meaſures much gentler than that 
of the Death of an innocent Man. And I do 
not ſee how the Action of Darius was excu- 
ſable, when he threw away ſo many thouſand 
Lives only to gain Zopyrus Credit among the 
Babylomans (c). 

VI. It is alſo often neceſſary, that for the 
Ratification of publick Compacts, ſome of the 
Subjects be given for Hoge (1). And the 
Ciuil Power may force them to undertake this 
Duty, when there are none that offer them- 
ſelves voluntarily. And if any over-powerful 
Enemy demand certain particular Subjects for 
Helges, they cannot, I think, upon any pre- 
tence refuſe. But where there 1s any Number 
of Perſons proper to be given for Hoſtages, and 
it is indifferent to the Party we make the 
Agreement with, or our ſelves which of them 
be given to take away all Occaſion of Com- 
plaint, or Suſpicion of Partiality; the proper 
Method will be to determine the Matter by 
Lot. And if the Feftages are to be detain'd 
for any long time, it will be reaſonable to re- 
lieve the fir#?, by ſending new in their places. 
As alſo to take Care, that the extraordinary 
Service the Hoflages undertake, more than 
other Subjects ſhall be compenſated to them 
ſome other way. And here it may be enquired, 
Whether the Zzves or only the Liberties of 
Heoftages are engaged? And, I think, it ſuffi- 
ciently appears, by giving up the Ztages, 
that thus much is actually done and intended: 
© We deliver theſe Perſons into your hands as 
© a part of the Common-wealth we particularly 
© value, and if we break the Articles of Com- 
© pact, we leave it entirely to your Mercy to 


© do with them what you think fit. Thus the D 


City of Liege gave FHeoſftages to Charles Duke of 
Burgundy, upon Condition, That if they did any 
thing contrary to the Agreement, he might free- 
give himſelf Satisfattion upon the Heſtages ; 
theo” the Duke afterwards diſmiſs'd them (d). 
And therefore fince the Breach of Compacts of 


this Nature is a juſt Reaſon for levying War 
againſt the Party which is Guilty of it; it is 
manifeſt, that after ſuch Breach of Cumpacr, 
and after the War is begun, that the Fhjtages 
themſelves may be look'd upon to be Enemies 

in the ſame manner, as all the Subjects of that 
Common-wealth, comprehending ſuch as were 
no way acceſvry to the Occaſion of the War. 
And tis certain that Hoſlages have often ſuffer'd 
in the ſame manner as profe/s'd Enemies. Tho' 
on the other hand there have been many 
others, who have thought it barbarous and in- 
human, to revenge the Injuries others have 
done, with the Deaths of ;nnocent and unhappy 
Perſons (2). And it is certainly falſe to tay, 
that the Hlaſlages are given with Intention 
that they ſhould ſuffer Puniſhment for the 
Compacts violated by the Common, wealth. 
For I cannot fee how the End Men ought to 
propoſe to themſelves from puniſhing, can 
poſſibly be obtain'd by the Puniſhment of an 
innocent Hoſtage, who did not properly conſent 
to the Violation of the Compatzs, but only did 
not refuſe to ſuffer Euil in another's /tead, 
which in it ſelf is no Crime. And the Foftages 
will notwithſtanding be a ſufficient Caution, 
tho' by the Zaw of Nature they canaot pro- 
perly be puniſhed for another's Default : For 
it is enough that they are in ſuch a State as 
leaves them at any time expoſed to the Liber- 
ties of War, and that their Security depends 
ſolely upon the pleaſure of an zyured and an- 
gry Enemy. But however, the Truth is, the 
Commonwealth directly engageth only the cor- 
poral Liberty, and not the Lives of its Foftages ; 
becauſe it firmly reſolves, (or at leaſt ought to do 
ſo,) to obſerve its Faith; and therefore morally 
ſuppoſeth no ſuch Cafe by which it ſhall give 
the other Power over the Life of the Hoſtage. 
And without diſpute, the Commonwealth offers 
great Injury to the Hoſtages, either by unjuſtly 
breaking Compacts, and expoſing them to the 
Mercy of the Eenemy ; or by giving them up, 
only with a Deſign to betray him into Securrly, 
and fo make the greater Advantages upon him. 
But on the other hand, let us ſuppoſe the Party 
that receives the Haſtages may take Advantage 
from thence, either to employ them in ſome 
ſecret Treachery againſt us, or to provoke us 
with open Injuries, threatning Death to them, 
if we reſiſt him: In ſuch a Caſe, it mult be 
thought reaſonable that, if the /njurzes are ſo 
great, as to make it more ſupportable, to hazard 
the Lives of innocent Hoſtages, rather than the 
Common. wealth ſhould ſuffer them, we may 
very juſtly neglect the Conſide ration of their 
anger, and make all the Strength we can to 
reſiſt the Enemy. And the Common: wealth, 
in ſuch a Caſe, doth no greater Injury to the 
Hoſtage, than it doth when in War; it ap- 
points particular Subjects to certain Po, in 
a brave Defence of which, They mult either 
Dye or be made Priſoners. And the Foſtages 


(a) Heredot. Polymn. Grot. I. 2. c. 25. f. 3. 
(c) Herodot. Thalia, in fin. 
(d) Pil. de Comines, |. 2. 


(b) 74. Salluft. 4e Belo Jugurth. Pomp. Mela. 


(1) See hereafter in C. 8. [. 6. and Gy I. 3. c. 29. fl. 52, C. 
(2) V. Crot. I. 3. c. 11. 18 
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ought patiently to ſubmit to ſuch fatal, an. 
avoidable Mis fortunes, and not be diſſatisfied 
with their Country, ſince it could not be ſup- 
poſed to foreſee ſo unexpedZed a Caſe (a). Nei- 
ther ought we upon this Account to ſet the 
leſs Value upon a Civil State, ſince ſuch extra- 
ordinary Caſes ſeldom happen in it: when in 
a State of Nature, it 1s impoſlible but ſuch In- 
conveniencies mult be very frequent. And 


(a) V. Ammian., Marcellinum, I. 28. c. 6. 
c. 20. . 52, Cc. Bacler. in Grot. I. 1. c. 1. p. m. 102. 


— 


this Reaſoning muſt determine the Ca/# that 
1 to the People of Utica; ſome of the 
Subjects of which City, Æatbocles intercepted, 
and tied them in certain mes which he 
placed in the Front of the Battle, that ſo their 
Fellow. Subjects might be under a Neceſlity of 
killing them, whenever they attempted to bent 
him back (b). 


(b) V. Diod. Sicul. I. 20. c. 55. Gunther, Ligurinum, I. 10. Grot. I. 3. 


CH Ap. III. 
Of the Power of the Sovereign, over the Lives and Fortunes of 


the Subjeft, in Criminal Caſes. 


I. 53 HE Civil Sovereign hath alſo a Power 


over the Boates, and Lives, as well as 


number of Men, may have a Right reſulting 
from ſuch a Compeſ/itzon, which no one of the 


Fortunes of the Sabjet#s, in criminal Caſes, particulars was formally poſſeſs d of; which 


which is uſually call'd in ſhort, The Power of 
Life and Death, (a Power manifeſtly different 
from that which God hath over his Creatures, 
Pſal. 9o. 3. or that of Men over Beaſts.) And 
the 777 Diſpute that riſeth upon this Subject, 
is, How ſuch a Power could by Compact, from 
particular Men, be transfer d to the Common. 
282 F " _ Pun is an Evil in- 
flicted againſt the Conſens of the Part 

and that which a Man mmfli&Zs RTE; 
cannot be ſaid to befall him againſt his Conſent ; 


it will be ſome Difficulty to account, how a Man 


can have a power to puniſh himſelf, and conſe- 
quently be in a Capacity to transfer ſuch a 
power to another. For the Severitzes of the 
Monaſtick Life, and the Pains Men inflif upon 
themſelves by ZEccleſiaFtical Diſcipline, are 
either no Puniſhments N ſpeaking, but 
are rather applied by way of Phy/ick to ſuppreſs 
the Force of Luſt, or elſe are wholly invo- 
luntary and impoſed by the Prieſts upon the 
Pretenſions of the Divine Authority of their 
Office. And therefore it makes no Alteration 
in the Nature of the Puniſhment, that the 
Stripes are inflicted with their own hands, be- 
cauſe the Fear of a greater Evil threatned to 
the Diſobedient, forces them to execute that 
Rrgour upon themſelves: as we fee Male factor: 
£0 to the place of Execution, who would be 
drag d thither if they refuſed. So it is the 
Cuſtom in ſome Nations for the Condemn d 
Criminals to diſpatch themſelves (a). And there- 
fore as to the matter in Diſpute, it will be 
ealte to conceive, that as in Natural Boates, 
the Mixture and Temperament of ſeveral Sim. 
ples forms a Componnd, in which we often per- 
ceive ſuch Sualities as cannot be found in any 
of the /ngredients that compoſe the Mixture : 
So Bodies Politick which are compounded of a 


Right, derived from the Unzon, is lodged in 
the Governours of ſuch Boazes (b). Thus it 
never was pretended, that every particular 
Man hath a er to make Laws for himſelf, 
and yet when every Man ſubmits his Vill to 
one, tis confeſs d there commences a power to pre- 
ſcribe Laus to all. After the ſame manner the 
Head of a Boay Politick may have a to 
inflict Puniſhments on the particular Members, 
though the Members had no ſuch power before 
themſelves. And this will be wy to account 
for, ſince every particular Man obligeth him- 
ſelf not only not to defend the * that is 
to be puniſhed, but if need be, to the So- 
vereign as far as he is able, againſt him (e) (1). 
And from hence the Reaſon is evident, why 
it does not follow, (as ſome ſuppoſe) that what- 
ever the Sovereign takes away from the Subjet?s 
by way of Puniſhment, is done by their Conſent, 
becauſe they at firſt conſented to allow of, and 
confirm every Action of the Soverezgn : becauſe, 
ſince that particular Caſe which gives the Jo- 
ve reigu a power over the Life of the Sulject, is 
left entirely in the power ot the Subject himſelf, 
ſo as he may for ever prevent it it he 2 
therefore ſuch a Caſe is never confider'd by par- 
ticular Men as ever like to happen. Zobbes 
indeed in the Beginning of his Leviathan, c.28. 
aſſerts, That the Right the Common-wealth has 
to puniſb, is not grounded on any Conceſſion, or 
Gilt of the Subject, but that the Foundation 
of that Right 1s built upon that other, which 
before the Inſtitution of Common-wealths,every 
Man had to every thing, and to do whatevec 
he thought neceſſary to his own Preſervation, 
And therefore that that Right was not given, 
but left to the Common-wealth ; ubich, yet 
ſince it has ſufficient, it may make uſe 
of, as it pleaſes, to the Security of the Subject. 


(a) Died. Siculus, I. 3. c. 5. ſpeaking. of rhe Erhiopians ſays, One of the Officers is ſent to the Criminal co 2 
him the Signal of Death, upon the Sight of which he goes home and kills himſelf. D. 
(e) Conf. Hobbes de Cive, c. 2. ſ. 18. (1) See above in B. 3. c. 7. f. 5. 


4. Jur. rer. domin, 


(b) L. I. t. 3. L 46. 
To 
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To which it may be anſwer'd, That the Right 
of Puniſhing is different from the Right of Se/f- 
preſervation : and by the Exerciſe of it upon 
Subjects, we can never underſtand what a State 
of Nature allowed where there is Subjecrion. 
But I mult further add, That the Puniſhment s 
1 here ſpeak of, are ſuch only as Human Le- 
giſlators arbitrarily * againſt Offenders, 
and as are diſtinguiſh'd from thoſe Zvi/s which 
are the natural Conſequences of Sin. 
IT. But in treating of the Right of puniſhing 
the Subjects, I will premiſe that I intend to 
confine my ſelf to that igt only which one 
Man exerciſes over another, without Regard 
to the Methods and Proceedings of Dzvme 
Juſtice, which it muſt be allowed is in many 
Caſes of a Nature much different from human 
Judicature (a). To begin therefore as high 
as we can; It muſt be obſerved, that, in general, 
in almoſt every Sin, but eſpecially in ſuch as 
bear Relation to another Perſon, there are two 
things conſiderable; Firñ, the Defeet or De- 
vation from the Law; Secondly, the Farm or 
Damage another Perſon ſuſtains, either direly 
or indirecty by it. And fo far we may be 
certain, That every Man is obliged by the 
Law of Nature, to make Satisfaction for the 
Harm or Damage another ſuffers on his Ac- 
count; and in Caſe it proceeded from malicious 
Deſign, to give Caution for his good Behaviour 
for the future. But there is a Difference in- 
deed between ſuch Caution, when it is to be 
given by Men that live in a Liberty of Nature, 
and them that are Subjects of a Common. wealth. 
The Law of Nature ſeems to oblige the Firſt, 
to give no other Caution, than that after they 
have expreſs'd a Concern for what they have,and 
voluntarily offer'd to compenſate the Damage, 
they ſhould either by imple Afeveration, or 
at tartheſt by Oath, oblige themſelves to for- 
bear the like /njurzes for the future. For a 
voluntary Repentance is a ſufficient Evidence 
of an Alteration of Mind, and that their Feſo- 
lution to abſtain from Violence for the future is 
lincere (1). And therefore if the injured Party 
refuſcs to accept of ſuch an Accommodation, and 
is either fo Dithdent, or fo Perverſe as to en- 
deavour to force upon them Articles of larger 
Extent ; ſince the Others are not obliged by 
the Law of Nature to comply ſo far; the 
Blame of Breach of Peace mult lie on his fide, 
and the others may juſtly reſiſt him, And in 
ſuch Circumſtances the Fuftice of the Mar muſt 
be determined for them that offer d the /njary, 
and the IJnjuſtice will be on his fide that receiv d 
it. But when a Man will give no Satis faction, 
unleſs he be forced to it, ſince from thence he 
ſufficiently diſcovers the Obftimacy of his Tem. 
per ; and when no Terms of Compoſition will be 
accepted, unleſs the Party injured has Strength 


enough to overpower the zny#r:o8us ; it mult be 


for the Cure ct Vice, that P 


(2) V. Gree, L. 2. c. 20. l. 1. 


— — — 


(a) And this, Plarareh ſeems in ſome meaſure to be ſenſibl 
hardly cunceive any thing of God with better Aſſurance, 


left to the Pleaſure of the Congueror, to inſiſt 
upon what Propo/itzons he thinks molt likely to 
ſecure his future Quiet. And when the Diffe. 
rence is grown to that height, the Conqueror 
may take the Liberty, not only to diſarm his 
Enemy, to demoliſh and take Poſſeſſion of for- 
tified Places, to condemn him to perpetual Im- 
may and the like; but may alſo put 

im to Death, upon ſufficient Aſſurance, that 
if ever he recovers Liberty, he will renew his 
Ontrages, and there can be no other effectual 
way tound to prevent it. But then, as this 


Caution is demanded rather in a way of Har, 


than Puniſhment properly ſo call d; (though 
tis uſual with ſome to call all manner of Evilt, 
whether ſuch as are the natural Con/equents of 
Sin, or thoſe that are inflicted in a Likery of 


Nature for Injuries committed, by the Name 
of Puniſhments, in a more looſe Senſe of the 
Word) ſo it cannot properly be ſaid that a Man 
is obliged to demand to it. Becauſe it ſuppoſes 
and 1mplies a ſort of Blemiſh and Hain upon 
the Mind, and a Sn againſt the Law of Nature, 
in the Perſon tis eztorted from, vs. his re- 
fuſing to give a voluntary Satisfaction, and a 
violent Defence of his Fault. Nay, ſince the 
Evils that are the Effect, and [/ncidents of 
War, cannot properly be call'd Puniſhments ; 
(as will ſufficiently appear from what follows, 
it is manifeſt, that Human Puniſhments in a 
ſtrict Senſe, or ſuch as are derived from Ha- 
man Authority, cannot affect them that live 
in a Liberty of Nature, though it cannot be 
denied, but that he too are ſubject to thoſe 
Evils which flow by a Natural Connexion 
from Sin. 

III. But in Common-wealihs, if a Man ſuffer 
Harm or Damage, it is not only recovered 
with greater Eaſe, than in a State of Nature, 
by a Far that muſt be ſupported by his own 
ſingle Strength; but there is before hand as 
much Care taken, as the Nature of Human 
Affairs will permit, to prevent Znjuries or 
Harm that be offer d the Subject, by awarding 
Puniſhments to be inflicted by publick Fuſtice 


on all Offenders againſt the Law. For ſince the 


Wills and Tnclinations of Men are fo eaſily 
Byaſs'd either to Good or Ill, it was certainly 
the molt effectual Expedient that could have 
been pitch'd upon, to direct or reſtrain them, 
bo 1 in View, the Dread of ſome preſent 

vil. 

IV. Puniſhment therefore, in general, may 
be thus defined; J. is an Evil of Suffering, 
inflitted for an Evil of Doing. Or, It is ſome 
uneaſy Evil ge by Authority, in a cumpulſtue 
Way, upon View of antecedent Tranſgreſſiua (2). 
For though tis common to enjoin ſeveral forts 
of Labour in lieu of Puniſhment ; as ſuppoſe a 
Man be condemn'd to the Mines, to the Cakes, 
to the York-houſe, to raiſe a Fortification, to 


— — - 


— — — 


ible of, L. 4 Sera Num. vind ick. p. 449. L. A Man can 
than that He is one that exactly knows the proper time 


uniſhment is the uſual Remedy he applies t in, which he d ot al di- 
ſtribute in the ſame Proportion to all, or at the ſame N applies to every Sin, hic oes not always di 


(1} See above in B. 2 c. 5. .. 3. towards the End. 
W cleanſe 
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cleanſe the Common · Scwers, or the like; yet 
theſe are to be look d upon only, as they are hard. 
ſhips, or ſervile laborious Employments, and cauſe 
an Ineaſineſ in the Perſon who is forced to ſub- 
mit to them; and therefore may be reduced to 
Suffermgs. It is ſaid therefore, That Puniſhment 
is mflitted upon view of antecedent Tranſgreſſion ; 
And hence it follows, that none of thoſe /nconve- 
niences a Man ſuffers by an infectiaus Diſtemper 
(1), by an rm or maim'd Body (2), or by 
any Uncleanneſs (3), can properly be call'd Pa- 
niſbments. Many of this Nature are mention'd 


in the Jeuiſb Law; As when the Lepers are 


commanded to be ſeparated from the reſt of the 
People ; and when ſuch as were maim d or ble- 
miſh'd in any Limb, were to be excluded the 
Prieſthood, and the like (4); Which are no 
more Puniſhments, than it is for a Stranger, 
or a Perſon of mean Quality to be made unca- 
pable of certain Offices in the Common-wealth, 
or than it is for a Man to be in pain at the ſet- 
ting a broken Leg. Tho” ſometimes ſuch Miſ- 
fortunes are improperly call'd Paniſhments, by 
the Reſemblance they bear to the real. As 
we ſay in common Diſcourſe of Perſons ex- 
ireamly infirm, or miſerably deform'd, that 
their Life is Puniſhment to them. And hence 
it alſo follows, that /mpriſonment, the Deſign 
of which 1s only the ſafe Cuſtody of the Party 
accuſed, is not proper'y Pumſhment, becauſe 
no Man can be ſuppos d to be z#/t/y puniſhed, 
before he be judicially heard. And therefore 
whatſoever Hurt a Man ſuffers by Fonds or 
Reſt ram, before his Cauſe be heard, and he be 
declar'd Guilty, more than is neceſſary to ſecure 
his Perſon, is againſt the Law of Nature, and 
ought to have Satisfaction, or at leaſt ſome 
ao made gr ig 2 — 8 Pu- 
niſhment (a). I add, Infficte Aut borit 

to diſtinguiſh 3 from Got Zallt a 
Man — either by Wax, — _ 
rels and Self-defence, or by private ce. 
And therefore, there is no real Diſgrace in 
loſing an Ear, fuffering the Blows of a Cudgel, 
or the like, but only in the Cauſe of it. Tis 
Selden's Opinion indeed (+), That the Slaughter 
and Spoils committed in War are a ſort of Puniſh- 
ments; Which may be true enough 1n this 
Senſe, that a juſt War, begun upon juſt Pro- 
vocations, and the Calamities the znjurious 
Party ſuffers by it, may be look'd upon as Ma- 
iural Punt ts, and that a Conſcientious 
Warrier ſhould endeavonr to reduce the Out. 
rages of War to the ſame Calmneſs and pro- 
portion the Cuil Court obſerves in inflicting 
Puniſhments. But tis evident, there are other 
Diſtinctions between the vile of War, and 
Puniſhments ; ſince as Tacitus obſerves, In time 
of Peace the Cauſe and Merits of the Perſon are 
always regarded, when in War the Sword makes 
no Difference between the Criminal and the In- 
nocent. Neither does the Civil Court look upon 


thoſe Zvils to be Puniſhments that are only the 
Natural — of Sin; as when a Man 
loſes his Health by committing any unlawful Ar, 
or by aſ/aultimg another, is beat himſelf; for 
theſe are Evili not inflicted by the Authority 
of the crvil Sovereign. And therefore if a Man 
by ill Courſes happens to weaken his Conlti- 
tution, impair his Eſtate, or loſe the good 
Opinion of his Friends, from whom otherwiſe 
he might poſſibly have expected Favours; this 
does not make him the leſs liable to Puniſb- 
ment. And laſtly, it was neceſſary to ſubjoin, 
that the Penalty was 70 be mflifted in a way of 
Compulſion, or by Force Becauſe otherwile it 
would be 1 ible to attain the End deſign' d 
by puniſhing; which is to deter Men- from 
Offending by the Severity of the Puniſbment. 
And therefore ſome have not thought it pro- 
per to allow the Oiminals the Choice of their 
own Puniſhment ; Becauſe, as the Declaimer 
ſays (c), It might ſeem to give Countenance 
©to Vice; and becauſe it would take off thoſe 
© Fears that are generally the ſtrongeſt Guard 
© upon Men's Innocence, to allow Delinguenta to 
* ſuffer what way they pleas'd. For, (as he rea- 
© ſons,) a Man towed the Liberty before-hand 
to compoſe himſelf to an obſtinate reſolute 
© Temper of Mind, may defie all our Racks 
© and Torzures. "Tis a Miſtake to meaſure the 
© Severity of the Puniſhment by the T errour only 
© of the Name of it, for there can be no Pu. 
© niſhment but that which a Man ſuffers In- 
© willingly and with Regret. And there can 
© be no Pain but that which our own Impa- 
© zence gives us. Tis our Fears only that make 
© Cruelty it ſelf look terrible. How can we call 
© that a Puniſhment which Men will meet half 
way, and which they are ready to demand? 
© Condemned Criminals ſhould be drag'd to 
© Execution, and not left to go as they pleaſe. 
But after all, ſuch a Choice does not always 
make the Paniſhment involuntary, but only 
perhaps mitigates the Degree, or alters the 
Manner of it; ſtill the Paniſbment, whatever 
it be, that at laſt determines the Choice, is cer- 
tainly involuntary and the Effect of Force (d). 
And therefore it may be further inferr d, that 
it is an impreper Expreſſion to ſay, a Man is 
oblig'd to be puniſb a, or that ſuch a one owes 
a Puniſhment ; becauſe, Paniſbment ſignifies 
Harm mfli&ed againſt a Man's Conſent, and im- 
plies an Auerſion of the Will to it. But now 
it is always ſuppoſed, that what we are pro- 
perly obliged to, we ought to be ready and will- 
ing to perform. And therefore the Reaſon 1s 
plain, why, for Inſtance, in working upon a 
Fartification, a Servant at the Command of his 
Maſter, without any particular # ages, and a 
Male factor condemn'd to that Labour, may be 
employ d in the fame Service, and the Hort be 
a Puniſhment to one, and not to the other ; be. 
cauſe the Servant undertakes it upon the Obli- 


1) See Levit, Ch. 13. (2) See Denteron, XXIII. r. 


(3) See Levir. Ch. 15. (4) See Levit. XXI. 17, . 


Ne V. D. J. 48. t. 19. De Panis, I. 8. ſ. 9. (b) De J. N. & G. Sec. Heb. I. 4. c. 11. (c) int. Decl.11, p. 156, 157. 
Edit. Lug, Bat. (d) Seuec. L. 4. Controv. 24. p. 234. Ed. Grozov. Impriſonment was no Puniſhment to me, 
I came thither of my own Accord. Arrian, Epi#. L. 1. c. 12. Where- ever a Man is detain d againſt his Will, chat 


Place is his Priſon. Add. Charron de la Sageſſe, L. t. c. 6.1.8. c. 39. f. 9. 
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gations he is under to his Mafter, and is there- 
fore ſuppoſed to do it voluntarily ; but it is 
impoſed upon the other as a Task, which he 
cannot ſubmit to, but with Unwilmgneſs and 
Reludtance (a). And when we are told that 
in ſome Countries, (as particularly in Japan) 
the Condemn'd Crimznals are their own £xe- 
cutioners, we are not to look upon that as a 
voluntary Action, any more than that with us, 
they uſually go to the place of Execution; or 
than that in Hain, the Executioner ſuffers his 
Priſoner to be unbound, and only commands 
him to follow him; or when (as it was the old 
Cuſtom in Lithuania) the eMalefaftors ate 
forced to ere their own Cibbets, and 
themſelves. For theſe can never be ſuppos'd 
to be properly the A of the Criminals them- 
ſelves, but to be only Compliances they ſubmit 
to, in hopes of avoiding greater Zvz/s that 
might be the Effects of the Refuſal. Thus it 
was very particular when Gracchsus in Liy (b), 
is ſaid to have made ſome of his Souldiers, 
who had not behaved themſelves with the 
{ame Bravery as the reſt of his a take an 
Oath, 7 hat they would not eat or drink in any 
Poſture but ſtanding, as long as they ſhould be m 
the Service. For 2s they could not refuſe the 
Oath, ſo they thought they ought rather to 
bear the Diſgrace than be perjured. But fur- 
ther, neither can a Man properly be ſaid to be 
puniſhed, who is bound for another, and is 
afterwards forced to pay the Bond. For the 
other Man's Miſdemeanour is only the bare Oc- 
caſion of his ſuſtaining that Damage, but the 
Obligation which he voluntarily took upon him- 
ſelf, is the proper and immediate Cauſe of it. 
Moreover from what has been ſaid it follows; 
That, as a Man is not oblig'd to inform againſt 
himſelf, that the Peually the Law appoints may 
be put in Execution upon him, after he has 
made SatrsfaftFion for the Damage or Harm he 
has done; lo for the ſame Reaſon he may law- 
fully endeavour to eſcape from it, either by 
denying the Matter, concealing himſelf, or flying, 
without the /7ol/ation of any Obligation what- 
ear £5 ---:: 

Backer indeed in his Preface before Grotins 
writes very obſcurely upon this Subject, p. 9. 
© The Merits of Human Puniſhments, ſays he, 
© belong to the Law of Nature, both as it is a 
Lau, and as it is Natural. If it be a Lau, it 
produces an Obligation, but there can be no 
Obligation, neither can it be conceiv'd how 
© there ſhould be, without ſome Penalty attend- 
ing the /7olation of the Law. Tis beyond 


Dilpute, that ſuch as Tranſgreſs the Lau 4 


Nature muſt expect to be puniſhed, becauſe 
Puniſhments are unavoidably annex'd to every 
Lau, and it is not in the leaſt repugnant to 
Nature (1), that a Man that does Evil, ſhould 
[uffer Evil. But it would be talſe Reaſoning 


to infer, that becauſe the Law produces an 

Obhgation, therefore every Man that breaks it, 

is obliged voluntarily to deliver himſelf up to be 

puniſhed by the Civil Sword, Hobbes in his Book 

de Cive, c. 14. Y 7. lays very well, That the Second 
Part of the Law, which is call'd the Penal, is 

Manaatory, and ſpeaks only to the publick Mi. 
nifters. There is no particular Clauſe in the 

Law, which aid, » the Criminal to go vo- 
luntarily to the place of Execution; but there 
is a particular /njund77onu to the Magiſtrate, to 

take care that Malefactors be executed. And 

therefore the Delinguent is nc. in fault, if he 

be not put to death, but the Blame lies wholly 
upon the Magiſtrate, who neglects a Matter of 
ſuch Conceru and Importance to the Common. 
wealth. Socrates when Crito perſwaded him 

to make his Eſcape out of Priſon, told him (d), 
that That would be to break the Laws of his 
Country, which every good Subject was bound to 
obey; that every Man ought to yield to the Sen- 
tence the Government paſſes upon him; and not 
return the Injury upon the State, or pretend to 
ſhow it has been unjui?. But theſe are only 
Noble Sayings; which perhaps in ſome parti- 
cular Circumſtances, a Perſon truly brave and 
innocent, might reſolve to practiſe, but which 
can be of no Force (as I can fee) againſt any 
thing here aſſerted. And therefore we may 
further conclude, That as no Man is bound to 
Accuſe himſelf in the Civil Court, or to make 
any voluntary Confeſfien of his Crime, ſo it is 
unjuſt in Crimma/ Caſes to put the Priſoner to 
declare his Innocence upon Oath : Tho' this 
Cuſtom was uſual at Athens (e), and the thing 
might look very dreadful, when the Party was 
obliged at the ſo/emm Sacrifice of a Goar, a Bull 
and a Ram, to zmprecate, as the Form run, 
Deſtruction to himſelf, his Race, and Family. 
And hence Hobbes infers de Crue, c. 2. 8 19. 
„That the Anſwers which are forced from a 
© Man in Torture, are no Zvuidence to the Fat; 
but only her to find out the Truth. So that 
* a Man has a #7267 to give a true or falſe An- 
© ſwer, or if he pleaſe, not to anſwer at all (). 
"Tis an odd Story to the Purpoſe we have in 
Cteſtas's Account of the /ndies ; he ſays, That 
© there is a Spring in /ndia, the Water of 
© which, as ſoon as drawn, turns into a Card 
© like that of Cheeſe, and that if a very little 
© Quantity of this be infuſed in Water and fo 
© drank, there will follow a Oiſtraction upon it, 
* which, the ſame day, will certainly make 2 
Man diſcover every thing he hath been con- 
*cern'd in. He adds, the Ming takes the Ad- 
© yantage of this Mater, when he would make 
© full Diſcovery, whether the Party accuſed 
© is really guilty of the Crimes he is charged 
© with, or no; and if a Man diſcovers him- 
© ſelf to be guilty of what he is indicted, he 


© is forced to be his own Executoner ; bur 1 if 


(a) Vid. L. 3. t. 2.1. 22. D. de his qui Infam. not, (b) L. 24. c. 6. (c) Vintil Declaza. 314. All Conteſſion 
is of ſuch a Nature, that « Man would be thought Mad that were guilty of it. Ia. Declam. 328. Neither is there 
any Man ſo Deſperate, or that hath ſo little Love for himſelf, that doth not commit his Crimes with a Deſign to 


deny them. (1) V. Gros. I. 2. c. 20. f. 1. 
(e) Demoſthen. contra Ariſtocrat. 


I. c. 4. 37. ſ. 6 Montaizn;'s Lſſays, L. 8. c. 5. 


(d) Plato in Critan. p. 37, &c. Ed. Wech. | 
(f) Vid. L. 48. t 18. l. 1. f 23. D de Rueftiorib. Charrin di de Sageſſe, 
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his own Conſeſſian proves nothing againſt him, 
© he is immediately acęnit ted. But it ſhould be 
carefully obſerv'd , that generally in all Laws 
the Difſpoſitrve part, or that which contains 
the matter of the Law, and the Comminatory, 
or that which comprehends the Penal Sanction, 
e expreſs d by two diſtinct forms of words; As 
thus, Tou not do this ; and, He that does ſo, 
ſhall ſuffer the Penalty. In ſome Law the latter 
part ſeems to be no more than the Condition of 
the foregoing Probibition, thus, Tow ſhall not do 
| ſo and ſo, except yon pay ſo much by way of Mult?. 
And in Laws of this nature, that which looks 
like a Penal Sanction, is in reality no more than 
a Tax; ſince it is left to the diſcretion of the 
Subjefts, whether they will pay the Money the 
Lau demands, or forbear ſuch a particular 
AF. And this is generally the method ob- 
ſerv'd in Sumpiuary Laws; the de/an of 
which is commonly a/ternative, either to in- 
duce the Subject to a Frugal way of Life, or 
to enrich the Publick Treaſury. For to allow 
of any price for Privilege, or exemption from the 
Law of Nature is ablolutely unlawful. But 
the common deſign of other Laws is only to 
diſpoſe Men to Obedience by the fear of Puniſh. 
ment. 2 therefore * Perſon knew no- 
thing of the true nature of Puniſhment, who 
— he had ask d the Mrute what was 
the Fine for /firiking a blow on the Face, threw 
down the Money, and firuck the Magiſtrate 
himſelf. For the Laws were made to redreſs 
injuries, not to allow of Diſpenſations to commit 
them upon the payment of a Sum of Money. 
And therefore it is evident, that thoſe Laws 
only, where the prodibition is alternative or 
conditional, excuſe a Man from the Offence who 
has paid-his MulF, or is in a readineſs to pay 
it; which he is likewiſe obliged to do upon 
Demand; But not in other Laws, where the 
Inter dif laid, is abſolute. But it muſt be con- 
feſs'd, that there ought to be no fuch Laws as 
the purely penal, or ſuch as propoſe no other 
End, but to make Advantage by the Fine. Some 
indeed call'd ſuch a Law purely Penal, which 
barely annexes a Penalty to a plain Command, 
and neither expre/ly commands or forbids = 
thing : and This 1s given for an Inſtance, 
Perſon clefted Mayor of a Town, refuſing the 
Oe, ſhall be fined an bundred to the 
Yablick: But in my Opinion, 7 1s and all o- 
ther Statutes of the like nature, imply ſome 
— Precept T : * 1 — is law. 
Tally Eiected, refuſe to the Common. 
wealth ;-\o that, 7 bat before, ſeems to be a 
penal Clauſe annex d to T his (a). © 

V. Bvt further; Since we look upon a Jucge 
to be jut, when he inflicts Puniſbments agree- 
ably to the demer it of the ; and 
Faſtice is ſaid to be adminiſtred, whenever the 
Penalties are duly allotted; it has from hence 
been diſputed among Philoſophers, what Branch 


of Juſtice the e tian of Puniſhment: belongs 
to; whether to the Cormuteative or Diflributzze; 
or as Grotiat (1) changes the Terms, to the 
uo - Attributive. Th Won refc 8 the 
Inflitt:on of Puniſhments to Diſtributve Juſt ice, 
| ve: us theſe Reaſons for it, that in the Diftre- 
ion of Puniſhments as well as Goods, there is 
2 proportionable regard had to the greater or 
leſs deſert of the Perſons. And ſince, according 
to their 1 Dijſtribut ive Juſtice is con- 
cern d in all thoſe Things which the bole ap- 
plies to the Parts, or the Common-wealth to 
particular Subjects; it is evident that the 
Common-wealih inflicts the Puniſhments on 
particular Sujets. But it may be replied , 
That it is a Miſtake to ſuppoſe that Dytriburrve 
Juſtice takes place, as often as there is an . 
to be made between more than Tuo Term: 
1), or whenever any thing is to be divided 
proportionably berween more than One. For 
in Partnerſhip, the Dividends of the Profit are 
ſhared among every one of the Members, accord- 
ing to their different Proportions; and yet in 
this Contract, the Dividend of the Profit becomes 
due a quite different way from that of Rewards 
and Puniſhments. For I think it is manateſt, 
that Punſbments are not conſequent upon force 
of C „and that no Man, when he ſubmits 
himſelt to Government, makes any particular 
Agreement to be puniſhed for the Crimes he may 
commit (3) And therefore the /rmpoſition of PA. 
niſhments does not any way agree with the de- 
feription of Diftribut rve uſtice which I gave be. 
fore. But turther ; It is only by Conſequence, 
and purely Accidental, that greater Criminals 
are puniſhed with greater 1 and teſs, with 
propor t1onable Severity, not that it was Pony 
and in it ſe/f intended. For there is no — 
ty that in awarding Puniſhment to any particu- 
lar Crime, the Ma iſtrate ſhould make a Com- 
pariſon between that Offence and ſome other , 
and fo proportion the mealure of the Pan; 
for both, according to their different degrees of 
Malignity : But every Crime has, as it were, 2 
ſeparate Pani allotted to it with more or 
leſs Severity, as the Publick Benefit requires it; 
tho' it uſually happens, that the Pun! is 
either increas'd, or alleviated according to the 
different degrees of the Tranſgreſſion. 

Some Pe riona that reduce Paniſhmeut under 
Commutatrve Jaſtice, conſider it, as if Pu- 
#jſhment were ſomething affgn'd to the De- 
lknquent in the ſame manner as is uſual in Con- 
tra?s. A Miſtake they were led into upon 2 
common Expreſſion, That Puniſhment in ihe due 
of every Offender ; which is manifeſtly an - 
proper way of ſpeaking. For a Man that has any 
thing duc to him has a Rjzbt over the Deuten 
to oblige him to the Payment of it. But I think 
2 _ be u ſo Fur as to lay, _ 

e Delinquent has a right to challenge his 
niſbment of the Magiſtrate. And therefore the 


Grot. B. T. C. 29. . 2. 


own Perſons. 


(a ide Sanderton de Obligat. Conſcient. PreleR. 5. 1 13. [4 
ö (3) This is true: But, ſince u py WL 
Richt of the Sword is conferr'd : His Subjects are oblig d not to 


Iiiiz 


Ser above in I. 1. 2 it. (2) See 
reign, che Righe of Life and Death, or, th 
him, tho' he make Uſe of it upon their 


mean- 


— 
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meaning of that is only this, That the 
Magiſtrate may juſtly Puniſh a Criminal as the 
Law directs. CGrotins, 1.2. c. 20.5.2. lays, That 
© the Diſtribution of Puniſhment: does originally 
and principally belong to E xpletrue Juſtice for 
this reaſon; becauſe no Body can puniſh ano- 
© ther lawfully, unleſs he has a Kigöt to do it; 
« which Right ariſeth from the others O ime. 
But he was 1mpos'd upon by the doubtful mean- 
ing of the word . For there is a very wide 
difference between a Rrght to do a threg, and a 
Right to recetue ſomethmg from another. The 
Meaning of the former Rigbt is this, I have a 
Power to exerciſe this particular Ac, and no 
Body ought to hinder me in it: the ſenſe of the 
Latter is this, I have a Right to receive ſome- 
thing from another, and he at the ſame time is 
under an obligation to let me have it. Now 
when the Diſcourſe relates to Zxplerive Fuſtice, 
the word #7244 is not to be taken in the former 
fignification, but in the latter. And this Right 
is fix'd in him that receives the Thing, and not 
in bim that beflows it: As for inſtance; When 
I pay my Servant his Wages, I am engaged in 
an Act of Expletive Fwuftice ; not becauſe I have 
a Rjght to Pay him his Wages, but becauſe he 
has a Right to demand it of me. Thus, I may 
ſafely ſay I have a Right to command my Ser- 
vent to take off my Shoes; but certainly 'twould 
be ſtrangely impertinent to infer from thence, 
that re to command him that Seruice 
was an AF of Fuſtice. And it is an Argument 
much of the ſame nature, to ſay, that becauſe 
Pun: cannot lawfully be inflict᷑ ed but by 
a Perion that has authority to do it, therefore Pu. 
niſbing is a branch of Expletroe Juſtice. Another 
Argument produced by Gro7:us, is this, That 
*in Crimes and Penalties there is ſomething 
© that much refembles the nature of Con- 
© traf?s; For as the Seller of any Commodity, 
© is ſuppoſed to have ob/zged himſelf to every 
© thing natural to the ſale, tho' he mention 
nothing particularly; ſo every De/mquent 
© ſeems voluntarily to oblige himſelf to be 
* puniſhed ; for every Man's Reaſon tells him, 
that it is abſolutely neceſſary that every 
* great Crime ſhould be — and there · 
* fore a Man that chooſes to tranigreſs, direct iy 
and deliberately, may by conſequence be ſaid 
to conſent to be paniſhed : And therefore in 
* Scripture we fad that Sin is frequently call'd 
* by the name of a Debt, which we are as 
© much ablged to diſcharge, as They are that 
*are under Send to their Creditors (a). To 
which I anſwer, That thus much is certain, 
that if a Man knows the Penalty the Law ap- 
points for ſuch a particular Crime, and yet is 
wil fly guilty of it, he can have no reaſon to 


— of anjuſt Ulage, or to think himſelf 
hardly dealt with, when he is brought to 
iſoment. But it cannot from hence be in. 
ferr'd, that a Man gives a direct and immediate 
Conſent to his own pumiſbment ; or rather, 
that he has ob/zged himſelt by his own Conſent 
to ſuffer it. Since no Man is ever guilty of a 
Crime, but he has ſome hopes, either by con- 
cealing himſclf, or ſome way or other to ſecure 
himſelf from Juflice (b). FYaſguims indeed (c) 
attempts to prove, that Criminals are obliged b 
their own conſent to ſuffer prniſhment, becauſe 
the Penal Laws, as well as others, are made by 
the conſent of the Savjed? ; or at furtheſt, be. 
cauſe the Legiſlatiue Power is derived origi. 
nally from the conſent and agreement of the 
People. But I think there is little or no force in 
the Argument: For as I have proved elſe. 
where, Laws are not Compacts or Agreements. 
And I think there is no Abſurdity in the thi 
that I ſhould give my Conſent to the Hal. 
ment of a Power, which may perhaps after. 
wards exercile cer/am At upon me, whether 
I will my ſelf, or no. Only, I can pretend no 
reaſon of Complaint, if I do afterwards feel 
its ſeverity, becauſe I conſented to ſuch a Power. 
Bat Sin is compared to a Debt, not becauſe 2 
Man is ch A to conſent to his own Punt 1 
but becauſe the £Legr/{ator has the ſame Right 
to c the Penalty of the Delinquent, as a 
Creditor has to demand the A 


lent to the 
Debtor ; and becauſe the Say and Goods of the 
Offender are no leſs liable to the Magi/irate on 


a criminal account, than the Goods of the 


Debtor are to the Creditor in Caſes of Debz. 
In the Z/ements of the Roman Law, (1) Obli- 


gations are divided into ſuch as are from 


Tranſ. . 


Conſent, and ſuch as are the reſult 6 
greſfron ; but it ſhould be obſervd, that from 
T ranſgreffun there ariſes an Obligation, only to 
make Saiisfaf7ion for the harm that is done, 
but not to fuffer the pan/fbrment: And that 
Obhgation it ſelf is not properly founded upon 
a Man's conſent to the Penaliy; but upon that 
neceſſity of Reflitntion, which upon a Settle- 
ment of Property, evidently flows from the 
Law of Nature. Thus Ariftotle diſtinguiſhes 
Contract into the Voluntay, and the Im- 
luntary (2). But his meaning may be thus ex- 
plain'd; That as in Contrad?s of Duty there is 
a Return made of Equal for Eęual, ſo in Crim:- 
nal Caſes, the SatisfatFion ought to be an Eqar- 
valent to the Damage. But the reaſon why 
be calls the obligation to make /atisfat7ion, an 
Involuntary Contraf?, is, becauſe, for example, 
in Caſes of Debt, it depends upon the Ceuisor 2 
pleaſure whether the Debtor ſhall receive the 
Money or no: But, for example, the abligatios 


(a) V. L. 49 t 14. 1.34. D. de Jure Fiſci. L. 9. t. 8. I. ult. C. ad L. Juliam Majeftatir. In Tacitus, Ann. 12. C.53- 
The Woman that Married another Man's Slave without the Knowledge of his Maſter, is ſaid ro have 


to her ©wn Slavery. (b) 


wealth hath forbid under Pain of Copiral Puniſhment; and yet Men have Hopes ſtrong enoug 
to v mMure and tun that Riſque; and there is no Man that will undertake an 


Thecydides, l. 3 c. 45. Edit. Oxon, init. There are ſeveral Crimes which the Common- 


h to perſwade them 
hazardous Enrerprize, when he de- 


ſpairs of the Succels of his Plot. And we never heard that one State revolted from another, which did not 


imagine it ſelf ſtronger and berter prepar'd for War. 
'1) Inflitus. L. 3. t. 14. De Obligat. ſ. 2. 


(e) Vaſe. * I. . c. 28. u. 12, 13. 
(2) See above in B. 1. c. 7. £ 12. a Thief 


CHar.II. Over the Taves and Fortunes of rhe Subjed, &c. Gur 


2 Thief is under, to reſtore me what he has 
robb'd me of, or the value of it, bears no man- 
ner of relation to any conſent of mine, but he 
brings it upon himſelf much —_—= ſt my web. 
For 'tis certain, I had rather he ſhould have 
leſt me in quiet pofſeſfrow of what was my own, 
than have given me the trouble of bringing an 
Action of Theft againſt him, eſpecially where 
there 1s no hope of recovering more than 
barely the principal by it. But it may be fur. 
ther conſidered, that generally every Aigbt has 
an Obligation that anſwers it in another rerion. 
And therefore upon commiſfion of the Criminal 
Action, the Party that is injured has a right to 
demand Reparatron for his 4%, or the harm he 
has ſuffered; and the Jajuriaut is under obli- 
gations to make him ſatrsfafion ; and This is 
the matter which Zxpletrue Fuſtice relates to. 
But as the Criminal Action is a Deviation from 
the Law; the Governonrs of the Common- 
wealth have power to puniſh as they think 
necellary; but the Del 1s under no 
obligation to offer himſelf voluntarily to be pu- 
niſhed. For which reaſon the /nfizion £ 4 
P uniſhments cannot fall under Expletive 50 - 
ice. So that, it may be ſaid upon the whole, 
that Pawn: does not be to either 
Species of Tuflice, but makes a particular branch 
it ſelf. Ualeſs it may be thought more pro- 
per to ſay, that both the 7 — Y Paniſh- 
ments and the Dii#ribution of Rewards, which 

have not been determined before hand by 
particular Compact, are paris of Pradence 
neceſſarily belonging to the Government of 

others, and therefore ſhould be rank'd under 

Juftice in General. 

VI. It will therefore, I think, be allowed by 
every Man that pretends to Reaſon, that tho 
by Nature all Men are upon the /eve/, and Pu. 


niſhment it (elf ſeems to be a ſevere and rigid - cedews 


ſort of Diſcipline , while Men eadeavour only 
to affli and ruine one another; and tho' the 
wiſe Creator of the World hath fo diſpoſed the 
Nature of Man, and the Events of Things 

that 1 Actions are generally purſued by itt 
Conſequences, which in a manner revenge 
chemlelves upon the Cauſes of them: yet that 
poſitrvue Fluman puniſhment after all hath no- 
thing in it repugnant to natura Equity ; but 
that on the contrary, it is abſolutely neceſſar 

to the Common Quiet and Security of . 


if bad Men were not confin'd, an 
into obedience, by the Dread of ſome prefexr 
Evil. And ſince every Man is before-hand told 
— what he ought to do, and what for- 

ar doing, and what Puniſbmests will be in- 


fiiftcd on ſuch as act otherwiſe, no Man can 


blame any body but himſelf, if by a wilful 


Tranſgreffion of the Laws, he falls under the 
Severity of the Pusiſbment. 

VII. As to the Perſons — of pode 
is to be u A in, and exerciſed upon, tis Gro- 
tras's Opinion, I 2. c. 20.4. 3. That Nature 
has not given any Determination upon it. 
© So far in ſays he, we may diſcover from 
Nature, that tis moſt convenient, ſome - 
© 7:07 ſhould be impower'd with it; tho' that 
©1s not abſolutely neceſſary neither; unleſs 
© we take the word Superionr in ſuch a ſenſe as 
* will imply, that a Man which is guilty of 2 
Criminal Min, ſhall be thought to have 
© made himſelf inferionr to all the reſt of Man- 
*kind by that very A. The Conſequence of 
© which is, that no Man ought to be _— 
© by one _ guiliy with himſelf (4). But 
I confeſs I cannot be perfwaded but that the 
power of puſhing is a Part of Sovereignty, and 
conſequently that no body can property be ſaid 
to inflif Puniſhment upon a Man, unleſs he 
has Authority over him. For tho' upon 2 
view of the ill Diſpoſitions of Men, and how 
eaſily they are inclin'd to injure and moleſt 
one another, we find it abſolutely neceflary to 
the Preſervation of Society in the World, that 
Pun 5s ſhould be infiifFed; and tho' every 
Man ought to rect his Avant to the ſupport 
of Socrety, as the general good" of all | 
yet it does not follow that every Man zs oblige 
to undertake every Mia that rent to ad- 
vance that S, Since that would be to no 
purpoſe, without a concurrence of certain o- 
ther particular Regaz/ifes. Thus, It is neceſ- 
ſary Men ſhould be under ſome fore of Govern- 
ment or other; tho' no Body imagines, that it 
is left at random for any Man to aſſume 4 
Right or Power over others as he pleaſes. Now 


then, every Evil which is awflifFed upon ante- 
z cannot y be called 


- 
* 


Puniſhment , but that which was #breatued 
before, and is inflicted after the Crime is 
known. And therefore the Zuill of War 


and all As of Heftihty, muſt not be call'd 


Puniſhments , tho' tis true that we procure 
Caution againſt ſature Injuries by them; for in 
a ſlate of Mar, every Man provides Caution 
for himſelf by his own force, and in what 
manner he pleafes ; but the Cation an injured 
Perſon receives from Panſhments, mult be pro- 
cured by the Power, and according to the De- 


termination of the Superior; In War the in- 


1 +- ar tay , mage Ay 4 
revenge himſelf upon his with a War, 
or not; But tis left _ to the Super10uT, 
whether Pur;/bment ut in Execution, 
or not; nay, he has — inflict it, tho 
the ixjared Party defire the contrary. And 
laſtly, the anti of the Fun is gene- 


(% See Jeb Ch. VIII. v. 7. Rem, I. 32. 


— — 


rally 
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rally determined, before the Fus is com- 
mitted; but in Var the Caution mult be ſet- 
tled according to the Circumſtances of my 
own, or my Enemies Condition. But belides, 
tho Nature has not determined, whether I, or 
any other particular private Man ought to 
have the right of inflicting Puniſhments, any 
more than it has deſign'd us to be Princes; yet [ 
think it is — clear from Reaſon, that 
Puniſhment, as it is the Execution of a Judiciary 
Sentence ought to be derived from ſome Supe. 
riour, or from a Perſon who has Autboriiy over 
the Criminal. Neither 1s there any reaſon 


beſt acquainted with the Aris of Government. 
Bur ſuch a Perſon can pretend to no Authority 
over others, except they voluntarily ſubmit to 
him. As for what Grozzas ſays, that a Criminal 
ang ht not to be puniſhed by a Perſon as guilty as 
himſelf ; This does not properly concern them 
that have publick Authority to puniſh, but only 
affects ſuch People as love to cenſure and in. 
peach others, barely upon their own private 
Authority, and ont of a pretended hatred to 
Vice, without Warrant from any Obligations 
they are under by the Datzes of their Office and 
Place. Tho' without diſpute it is very unbe- 


why we ſhould be ſo nice in the 1 of coming , and mult neceſſarily leſſen the Reſpe# 
the word Saperiour: For tis abſolutely falſe that is due to the MagiHrate and the Laus, 
that every fin leaves ſuch a Blet upon a Man's when the Perſon that adminiſters Za#7ice, is 
Honour and Character, that he muſt preſently guilty of the ſame Fes he puniſhes in others, 
be thought no better than a Beaſt. Neither is for a Man that Punſbes that in others, 
it good Reaſoning to infer, that becauſe ſuch a which he allows himſelf to be guilty of, does 
Man is guilty of ſuch a Crime, therefore I have not ſeem to be out of love with the Crime, but 
power to puniſh him. For if I ſuffer by the to exvy others the enjoyment of it (.) Yer I 
Criminal Action, in a liberty of Nature, I may don't think it had been unlawtul for Nero him- 
demand Satisfaction of him for the /njury, and ſelf, after he had A his Mother, to have 
Caution for the future in a way of War; if the put others to death that had been guilty of the 
Arion does not affect me, but ſome other Per. like Crime (b). And in this, Hobbes is of the 
ſon whom I am not particularly ebe to de- ſame Opinion, Leviath. Chap. 28. That Puniſh. 
fend; I can have no more pretence to e ment is derived from the Superior as ſuch. 
my ſelf in his Cauſe, than I have to preſcribe The Definiz;ow indeed, which He * of 
Laws to thoſe that owe me no Subjection. Ex. II. Puniſhment is hardly fo full as it ought to be, 
14. It was a ſaying of Democritus, that it containing only thoſe Puniſhments that are 
was mofi apreeable to Mature, that the mot de. inflicted by the Civil Power, and making men. 
ſerving Perſon ſhould govern ; which is perhaps tion but of one End only. Panfſhment, ſays 
true enough in this ſenſe,that where the Gover- he, 7s an Evil inſticted by Publick Authority on 
ment is to be conferr'd upon a ſingle Perſon e- him that has done or omitted that which is juaꝶ d 
lefted by a Plurality of Forces, and no one Man by the ſame Authority to be a Tranſgreſſion of the 
has any particular claim of Right to it more Law, to the end that the Will of Man may there. 
than another, it would be the moſt rational by be the better diſpoſed to Obedience. But he 
way of proceeding, to make choice of a Perſon rightly infers from thence, That neither pri- 
of the greateſt Merits, and that ſeemed to be vate Revenges, nor /njuries of private Men, nor 


| — —— 

(a) Vide Plin. L. 8. Epiſt. 22. Plato, Minoe, He is a wicked Man that does one thing himſelf, and commands 
another. Add Gratian, Cauf. 3. Queſt. 7. c. 3, 4. eg. 

(4). But yet not for Domitian to puniſh Women convicted of Adultery, when he Himſelf had Debauch'd them. 
Zonarar, Tom. 3. To this we may refer that which Medea ſaith in Senecs's Trag. v. 500, Cc. 


He did the Crime, that hath th Advantage of it, 
Hes Innocent to You, who only was 
Your Inſtrument. 


And certainly all voluntary Informers and Cenſurers of others, ought to take care how they fall under the reach 
of what Juvenal ſaith, Sat. 2. v. 23, Oc. 


Loripedem rectus derideat, Athiopem albus: Let him cry Blackmoor-Devil, whoſe Skin is Whate, 
Quis rulerit Gracchos de ſeditione querentes? And Bandy-legs, who treads himſelf Upright; 
Luis calum terris non miſceat, & mare calo, Cet him Reprove that's Innocent. In vain 


Si Fur diſpliceat Verri, aut homicida Miloni, 
Clodins accuſet mechos, Catilina Cet 
Ins tabulam Syd ſi dicant diſcipuli tres. 


The Gracchi of Sedition muſt complain. : 
_ *Twould make you ſwear the Planets from their Spheres, 
Should Yerres peach Thieves, Milo Murtherers. 
Clodius tax Bawds, Cethegus Catiline, 
Or Sylla's Pupils Sylla's Rules decline. 


And again the ſame Satyr, v. 38, &c. 

Felicia tempera ;, que Te 
Moribus oppenunt : habeat jam Roma pudorem. 
Tertins e cals cecidit Cate. 


——— Bleſt times 
That made Thee Cenſor of the Age's Crimes ! 
Rome now muſt need reform, and Vice be ſtop, 


Since a Third Cate from the Clouds is dropt. 
Mr. Tate. 


Seneca, Controv. I. 2. conty, 14. There is nothing more Deſpicable than a Man that chaſtizes Vice, and yet ĩmitates 
ir. Cic, Tuſc. Queſt. I. 3. 3 30. It is the particular Character of Folly, that it diſcovers another's Faules, and 
accuſerh Another 


forgets its own. Plaut. Trucul. AZ. 1. Scen, 2. v. 58. He that of a diſhoneſt Action, ought to be 
cautious Himſelf. Ovid Faſt. I. 6. v. 647. 


Sic agitur Cenſurs, & ſic exemyla parantur, 
Cum Judex, alios pb coy »pſe Ta. 
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CHa?. III. Over the Lives and Fortunes of the Subjef, Tc. 623 


þ 


Pains inflifted by publick Authority without 
precedent publick Condemnation ; Nor Evil in- 
flifted by uſurped Power, nor Farms inſlicted on 
the Subjet? without Regard to future Good, are 
properly Puniſhments, but rather Atts of Fls- 
flility. But it muſt be obſerv'd, That ſuch 
talſe Puniſhments as theſe do not immediately 
place us in a State of Yar, or give us Licence 
to wake uſe of the Liberties of an Enemy, or 
that a Man who has ſuffered ſuch Evils is left 
to his Freedom to return Hoflilities upon thoſe 
that inflifted them. The ſame Author allo 
excludes thoſe Evils from being Puniſhments , 
which are the Natural Conſequences of Evil 
Actions; As when a Man in af/au/ting another, 
is himſelf flain or wounded, or when he 
© happens to fall ſick upon the commiſſion of 
© ſome unlawful Act; tho' this indeed will look 
© like a Puniſhment from God. Aain, he ſays, 
© that when the Harm inflifted is kſs than the 
© Benefit that naturally follows the Crime com- 
* mitted, it is rather the Price or Redemption, 
* than the Puniſhment of a Crime. And amon 

his As of Hoſti/ity, he mentions the Zxceſs 
* of Puniſhment; or when a greater Puniſhment 
© 1s znflifed than the Law allous of ; and when 
© Hurt is inflicted for 2 Fact done before any Law 
«© forbad it; and when any Evil is inflited on the 
© Sovereign; and when Harm is inflicted upon a 
© declared Enemy. But what he adds to this after- 
© wards; That One who has been a Subject, and 
« declares himſelf an Enemy, is not to ſuffer as a 
© Subjef? but an Enemy, and therefore that ſuch 
© az are guilty of Treaſon, may be made to ſuffer 
© whatſoever the Tepreſentative of the Com- 


© mon-wealth will, or as Enemies, I cannot a- 


gree with him; becauſe whatever pun! 
1s inflicted upon Treaſon, is inflited upon the 
Force of Authority, and green from the 
Supream Fouer, tho' the 
rebel and deny his Authority, and ſometimes 
put the Common-wealth to a Neceſlity of 
Suppreſſing bim by Arms, before he can be 
proceeded againſt as 4 Criminal, as when a 
Man is in purſuit of his S/ave who is run away, 
he does it by a Right of Properiy, and not of 
War. I may further add, That the Euils an 
Enemy ſuffers, are none of them thought to be 
Infamous, whereas the /nfamy of it, is a par- 
ticular addition to the puniſhment of Traitors. 
VIII. The next Thing that falls under Con- 
ſideration, is, the End (1) of Puniſhment, which 
every Man ought to propoſe to himſelf in inflict. 
ing it, aſter Satiifact ion made for the Damage, or 
when the Nature of the Caſe will not admit of 
Satisfaction. And here my firſt Aertion is, That 


raitor himſelf may 


tho' it does not appear to be unjuſt in it ſelf » 
that the Man that did Evil ſhould ſuffer Evil 
(4), yet that Puniſhment ought never to be 
mfiitted without a proſpe& of making ſome 4d. 
vantage from it. And therefore Hobbes makes 
this one of his Laws of Nature, de Civ. c. 3.1. 
11. That in Revenges or Puniſhments, Men ought 
not to look at the Greatneſs of the Evil pa 1 
the 3 of the Good to follow; u 
we are forbidden to mflit? puniſhment with 

other = than — — of the of- 
fender, or the Admenition of others. And 'tis 


Plato's Judgment (5), That a Man that acts 


*with Prudence, will never puniſh barely for 
the paſt Offence ; for it is impoſſible for him 
*to undo what is done already ; but he will al- 
* ways regard what is to come, either to pre- 
vent the ſame Offender from being guilty a ſe- 
7 — — 3 3 oy to fri _ others rom 
tranſgre is Example (c). It is indee 
abſolutely Shes Kone regard ſhould be 
2 to the — — 1 becauſe without 
that, tis evident, there can be no puniſhment ; 
but then the End of puniſhment — alſo to 
be conſidered, that a Man may not ſuffer Evil, 
for what is too late for him to remedy ; for tho' 
he be a Criminal, yet he is of the ſame Fleſh and 


Blood with other Men. And Hobbes proves 


this Law by theſe two Reaſons ; firſt, Becauſe 
a Man is obliged by the Law of Nature upon 
* Caution for the future, to pardon them that 
* repenting defire it: And ſecondly, Becauſe 
* Revenge, as it reſpects only the Pg, without 
© regard to the Example and Profit to come, is 
* only a Triumph and Glorying in the Hurt of 
© another, tending to no End, and is therefore 
© var, and contrary to Reafon. It might per- 
haps be a Saying proper enough for an Attila 
(4); That he knew nothing ſweeter than Revenge, 
aud thought no Satis faction in nature greater 
But a Judge when he is forced to puniſh, ought 
by no means to take pleaſure in the Saffermes 
of the Criminal (e). 


ui fruitur pena ferus eft „ videtar 
7 ym hone fibi ; ans proximus ille eſt, 
Quem ratio, non ira movet : qui fatta r 
Cumſilio punire poteſt. 


Tis cruel Pleaſure to enjoy the Pain 

Our Sentence dooms the Guilty to ſuſtain; 

Juſtice forgets her firſt and great intent, 

When to Revenge ſhe turns the Puniſhment. 

But 'tis a Godlike happineſs of Mind, 

Feeely to judge, with Paſſion unconfin'd ; 
o reaſon calmly, and as things appear 

In their true light, be gentle or ſevere, 


(1) See Grot. B. 2. c. 20. Vid. Bacon. Serm. fid. c. 4. 


(a) Pindar. Nem. Od. 4. v. 52. 


Pics n Ae Yours. 
He that doth Ill, tis juſt ſhould Suffer. 


Euri pid. Hecub. v. 1250, Sc. When you have had the guilty Confidence 
To do a Crime, learn to ſubmit and bear 


The Puniſhment. 


(o) Plato Protag. p. 256. A. B. Edit. Wick. (e) Senecs de Ir>, I. 1. c. 16. ſpeaks 


to the ſame Sence. (d. 7or- 


naudus de Rebus Geticis, c. 39. (e) Claud. de Conf. Mallii, v. 223. & c. Yaler. Max. | 2. c. 9. . 3. Fulcat. Galli- 


guns in Avid. Caſſ. c. 12. It never looks well for a Prince to be guilty of Revenge, purely to ſatisfy his own Re- 


lentments. 


And 
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624. 8 Of the Power of the Sovereign, 


Book VIII. 


And therefore us ſtruck out the Names 
of ſuch Criminals,that by their Meanneſs could 
afford their Enemies no other Satisfaction, than 
that of Revenge (a). And therefore when the 
* Magiſtrate puniſhes a Criminal with Death or 


* /gnominy, it is not becauſe he takes any De- 


© light in their Puniſhment, but becauſe he in- 
© tends ſuch Examples for publick Inſtruction, 
© and that the Common wealth may make ſome 
Advantage by their Death, that did it no Be- 
* nefit in their Lives (b). But I am not fo far 
of Hobbes's Opinion, as to call it an A of 
Feflility, whenever the Government puniſhes 
without conſidering the true End of Puniſh- 
ment, lo the Puniſhment in other Reſpects be 
inflicted according to the Laws of the Com- 
mon- wealth (c). 

IX. But the true and genuine End of Puniſb 
ment is Precantion againſt Znjuries ; which is 
obtained, either by the Amendment of the 
Offender, or by deterring others by his Example 
from offending for the future; or by infliimg 
ſuch Puniſbment on the Party peccant, as ſhall 
deprive him of a Capacity of tranſgreſſing any 
more; which Crotius, in other words, in the 
Second Book, Ch. 20. Sect. 6. expreſſes thus, 
Puniſhment either reſpects the Perſons good that 
offended, or his, whoſe Iutere ft it was he ſhould 
wot have offended ; or indifferently, the Good of 
every one (d). The firſt fort of Puniſhment, 
is that which deſigns the Amendment of the 
Offender, or to correct his bad Inclinations by 
a contrary Method of Cure, For ſince every 
Acrion, and eſpecially one which is deliberate 
and repeated, is apt to biaſs our de/zres to give us 
a hankering after it, and to grow into what we 
call an Habit; it will be neceſſary to deprive 
Vice, as ſoon as we can, of all that looks 
* tempting in it (e). And therefore, as S. 
* crates (aid, of ali Delmnguents, he is certainly 
the molt unfortunate, who never ſuffered for 
this O ume, and he's ſure to be leſs unhappy, 
© when ever he does; fince then he ſatishes 
© the Juſtice of God and eMan; for he that 
© \uffers diſchargeth the guilt of his Conſci- 
©ence (f). Correction, as Seneca ſays, well 
*deſign'd, and uſed with Zudement , is ſome- 
times abſolutely neceſſary; there being no 
© fuch hurt in it as is commonly imagin'd; for 
* under an appearing evil, it carries with it a 


5 


very ſucceſsful Remedy. For a vicions Dif. 


* pofition is reform'd by Pain and Uneaſineſs 
* mflifFed on the Body, after the ſame man- 
ener, as it is uſual to bring crooke# Timber 
* to ſtrattneſs , by plying it over Fire, or by 
* opening its parts for uſe, by the Wedge and 
©Sawe. Though we need not go fo far, as to 
agree to what the ſame Author ſaith in ano- 
ther place; That when either by our Selves, 
© or by Friends, we have znjured another Per- 
ſon, it is our duty immediately to apply 
* our ſelves to the «Magiirate to be Puniſh'd, 
das we would to a Phyſician ; leſt the imjurions 
© Diſtemper ſhould fo tar infe& us, as to ſettle 
in an incurable Diſeaſe: For a Man that is of 
ſo good a Diſpoſition, as to be in a readineſs 
to deliver himſelf up to Zu/tice to puniſh his 
own faults, has no need of making the Magi- 


firate his Phyſician, but may be ſafely truſted 


with his own care (g). 

X. As to the Perſon who is to inflict this 
ſort of Diſcipline, Grotius thinks (, That 
©tis naturally free, for any Man to exerciſe 
© that ſort of puniſhment which deſigneth only 
the Reformation of the Offender ; provided he 
© be Maſter of agood Judgment, and not guilty 
© of the ſame Faults, or others of the like Na- 
© ture himſelf. (For they are certainly the moſt 
unpardonable Criminals, who have the ITmpu- 
dence to Impeach others of Crimes they are 
guilty of themſelves ; and if a Man would reform 
others, he muſt firſt mend himſelf (i).) But 
© that as to other ſorts of Pun: ts which 
tare of ac I/rve nature, ſuch as I bipping. 
© Beating, and the ike; Nature hath made no 
* Diſtinction between the Perſons that may, 
and thoſe that may not, inflit them upon 
* others. Except it be, that Reaſon hath par- 
© ticularly allow'd Parents the uſe of this Right 
* over their Ch:/aren, upon the force of Na- 
* tural Relation. And therefore generally the 
Civil Laws, to prevent Confuſion and Di- 
Aurbances, have juſtly reſtrain d the common 


y guy of Mankind, only to the nearer 


* Branches of Blood. But there does not ſeem 
to be much Satis faction in This: For, as I ſaid 
before, no puniſhment, whatever the end of it 
be, can be znfl;&ed, but by the Authority of the 
Sovereign - And therefore all Reproof by words 
looks rather like Counſel and Advice, than Pu- 


Ca) Suetonius Aug. c. 32. (b) Senec. de Irà, I. 1. c. 6. (c) Leviath. c 28. Add. L. 18. t. 7. in fn I. 7.D. 


de ſervis exportandis. (4d) Conf. Senec. de Clem. 1.1. c. 22. 


(e) Plato, Gorgias, 325, &c. (f] Seneca de Irà, 1.1.c.5: 


(g) Apruleins de Dogm. Plat. p. 615. Edit. in Uſum Delph. There is more Diſquiet and Uneaſineſs in the Im- 
pong « Delinquent enjoys, than there is in the moſt ſevere Puniſhment. Plate de L. L. I. 9. in the Beginning · No 


Puni 


ment appointed by Law is intended for an Evil, but only to effect one of theſe two Things, Either to make 


the Offender better, or atleaſt not ſo bad as he was. Avriftot. Erh. ad Nicom. I. 2. c. 2. p. 20. Ed. Pariſ. Puniſhment 
is a fort of Phy fick, and Phyſick commonly works by contraries. Alcinon de Do&rin. Place. c. 32. Tis as ne- 
ceſſary for an Offender to be Puniſh'd, as it is for a fick Man to apply himſelf to the Phyſician : For Correttion is 
a ſort of Remedy for a vicious Mind. Tacitus, Ann. III. c. 54. A debauch'd and debauching, a crazy and violent 
Temper, muſt be cooled and —— under by Reſtraints as ſtrong as the force of its Luſts. Plato in Critias, in the 


Beginning. The proper P 
Cautious. 


for one that tranſgreſſeth out of Negligence, is that which makes him 


(h) L. 2. C. 2. { 7. (1). Iſecrat. de Permutatione, p. 539. Edit. Fariſ. Lafantins Div. Inft. J. 4. . 23. When 
Criſpus in Tacitus, Hiſt. 1 2. c. 10. towards the End, Condemn d Fauſtus, tho! he himſelf had been Employ d and Re- 
warded fur bringing in Accuſations of the ſame kind before, tis ſaid, That the Puniſhment of the Crime did not grieve 
Fauſtus ſo much, as it did that ſuch a one ſhould inflict it. Arnobius adv. Gentes, L. 1. It is great Injuſtice in you, 


to make that Criminal in us, which you do your ſelves ; 


vhich you ſtriftly forbid to others. 


or to allow your ſelves in the Practice of choſe things, 
wy 


niſh. 
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niſbment; which when vehemently delivered 
and preſſed in harſher Language, ſeems to be 
founded rather upon the particular Laws of 
Friendſhip (1), than upon any common rb. 
And the truth of this appears from the com- 
mon return that is made to any Man, who un- 
dertakes to reprove a Perſon he has no acquain- 
tance with, (as Terence (a) repreſents it) Have 
you ſo little Buſmeſs of your own, as to intrude 
into another's, and meddle with what doth not 
concern you? And therefore Chremes, in that 
Author, when he juſtifies his reprimanding 
eMenedemus, appeals to the Right of a Neigh- 
bour, which he ſaid, he thought migbt claim 
the next title to Friendſhip (b). But beſides, 
tis a very neceſſary part of Prudence, to know 
how to apply our reproof, for an wnſeaſonable 
miſtake of this Nature, may be of very ill con- 
ſequence to a Man's ſelf, and harden the Perſon 
he intended to reform in the vicious courſe he 
was in before. Parents (c) indeed have a 
right to correct their Chilaren, upon a double 
Account; both becauſe the Methods of Edu- 
cation, which Nature obliges them to beſtow 
upon their Chilaren, would be to no purpoſe, if 
they had not the /iberty, as they ſee occaſion, to 
uſe them with a little Sharpneſs and Severity; 
and becauſe, out of Civil Government, they 
would have an abſolute Sovereignty over them. 
And though, in many Common-wealths, this 

is reduced to a very little compaſs, yet 
they have ſo much almoſt every where left 
them, as giveth them leave to correct their 
Children at iſcretion, for thoſe perty Misbeha- 
viours, which are _ — * os of the 
tevity and imprudence of Touth, than of any in- 
hes. Ao ſettled ill Habit of the Mind; and 
which diſturb more domeſftick Quiet, than the 
publick Peace. And tis as neceſſary, that ſuch 
as in the Parents ſtead, have the care of edaca- 


ting young People committed to them, as Tutors, 
Governoars, and Maſters, ſhould be allowed the 
ſame Power; becauſe they can never diſcharge 
their Dutigs as they mould, without the mode- 
rate uſe of gentle Diſcipline (d). But this 
ſort of puniſhment Grotins ſays, ought never to 
proceed ſo far as Death ; ſince 'tis very abſurd 
to hope to reform a Man, by throwing him 
into a Condition, in which tis impoſlible for 
him to expreſs any Amendment: though tis 
the Opinion of ſome, that when a Man is grown 
incorrigibly vicious, tis juſt and reaſonable 
to deprive him of Life ; eſpecially ſince ſuch 
ſort of Perſons are generally very bad Nei 
bours to others. So Seneca ſays, * That Death 
* is the beſt Remedy for an incorrigible Diſpo- 
* ſition; and that tis the ſateſt way for him to 
leave the World, who is never like to be Maſter 
* of himſelf in it (e). And Plato ſays, that 
a wicked Man had better not live, fince he 
is under a Neceſſity of living ill. Sa/pttins 
Aſper, in Tacitus, gave this Reaſon for his 
engaging in the Conſpiracy againſt Nero, that it 
was impoſſible for him to ſtop his Cruelties other- 
wiſe ; or as Suetonius telleth the ſtory in his 
Life of Nero, ſome of the Conſpirators charg'd 
all the guilt of the Plot upon Nero himſelf; as 
if they could not have better expreſs'd the reſpect 
they had for bim, than by killing bim, aſter he 
had diſhonour'd bimſelf by ſuch variety of Wicked- 
weſſ(f). Yet Charity ſhould perſwade us not to 
be too eafily prevail'd upon to give any Man. 
over for deſperate. But this fort of pun 
may alſo promote the good of others. For 'tis 
certainly ſufficient Cautios to others, when 2 
Man reforms upon the ſenſe of the ſeverity of 
his pun! t and when an zncorrigible per- 
ſoa ſufters Death, greater Security cannot be 
2 that he will never create freſh Diſtur- 
aces. And that none but ſuch mcorrigible 


(1) Vid. Terent. Heautontimor. AR. 1. Sc. 1. v. 4, &c. 
(b 


(a) Did. Act. 1. Sc. t. v. 23, &c. 


Curtius, I. 3. c. 12. n. 16, ſpeaking of Hepheſtion, No one could take that Liberty to Reprove the King 


which he did, which yet he was ſo tender of uſing, that the King ſcem'd rather to allow him in ir, than he to 


aſſume ir. Cic. Off. L.1. c.17. Advice, Perſwaſion, Exhortation, Conſolation, and ſometimes Rep 


are patticulacly 


roof, 
uſed in Friendſhip. Hom. Iliad. L. 11. v. 792. A 3 mwgigecic Nu img. And to this we may refer that of 
Mu ſonius Rufus in Tacitus, Hiſt. I. 3. c. 81. (c) V. L. 47. t. 10. I. 2. f. 3. D. de Injuriis, Libanins Declam. 20. 


d) Seneca de Ira, I. 2. c. 27. The Corrections of Parents and Maſters muſt be look d 


to be of the ſame 


Nature with Cutting and Abſtinence, and other ſevere Methods of Cure, which do us good when they hurt us. 


What Power ot her Relations haue over athers, in this Caſe may be 
Plats. de L. L. L7. p.893. A. decrees, that in his Common-wealth, 


een. L. 9. t. 5. C. de Emendatione propinquorum. 
— young People are as intraftable as the wildeſt 


of Beaſts, thoſe Children that were Free ſhould be ſubje& only to the Correction of thoſe that had the Charge of 


their Education. But that any Freemen ſhould have the Liberty to chaſt 


iſe any Slave, wherher Boy, Maſter, or 


Tutor, if he took him in any Fault. Xezoph. de Repub. Lacedæmon. Lycurgus made a Law, That no Man ſhould 


command his own, or anot 


did not Correct him again. But what 


Man's Children, to do any thing but w 
be Beaten by another, and complain of it to his Father, it ſhould be thought and I 


ſays, I. 5. wei Grace: (Thar, if I ſtrike any Man for his own 


was Juſt. And that if a Child ſhould 
rreputable, if che Father 


good, I own I deſerve to be puniſh'd, but then it muſt be ſo as Parents are puniſh'd by their Children, or Maſters 
y their Scholars: For thus Phyſicians are allow'd to Cut and Burn their Patients, when it is in order to their 
Cure) was only to excuſe that Severity, and Moroſeneſs of Humour that was obſery'd in him, But what may be Lewful 
enough for a General or a Commander to do, is not therefore Lawful for every one elſe. | 

(e) Senecs de Ira, I. 1. c. 16. in the Beginning. You are now grown incurably Wicked, and are 


perpetually add- 
ing one Crime to another; you no longer give your ſelf the Trouble ro bring Excuſes, (which ill Men are Kaden 
without) for your Vices, but think the Sin it ſelf, reaſon enough for you to fin on. You have ſuch a Thirſt after 
Wickedneſs, and have indulged, and pleaſed your ſelf in ic fo long, that it is impoſſible you ſhould 


take leave of your ſelf. You will one time or other 


(f) Sueton. Nero, c. 36. Iamblicus in P 


to it ſelf; ſo tis better for a wicked Man to Die than Live, Roſar. Perfic. c. 1, When a Man is never Innocent but 
Per- 


in his Sleep, tis better he ſhould Die than Live, as 83888 it, de L. L. I. 9. p. 928. D. 


ou 
endeavour to lay violent Hands upon ork 
will be your Friends, and remove that Madneſs from you, which ſo diſorders you; and ſince you are fo 


ly 
engaged in your own and other Men's Puniſhments, will ſhew you all the good that is now left for you, — 2 
is, Death. Senec. de Benef Il. 7. c. 20. Plato in Gorgia, p. 349. B. Tacitus, Ann. XV. c. 53. 


rotrept c. 2. As it is ſafer to apply Cauſticks to a Swelling, than leave it 


uit it, till 
elf. Well we 
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Perſons ſhould ſuffer Death, may perhaps be 
well enough admitted, in Crimes of a lower 
rank, and leſs malignity. But Crimes of a deeper 
{tain, muſt not be allowed the ſame Privilege. 
For ſince no Man is to be declared 7ncorrigible 
till he had been frequently guilty of the ſame 
Fault, it would be but little for the advantage of 
the Common- wealth, to defer the puniſhment 
of a Criminal, till he had frequently repeated 
perhaps the worſt of Villanies. 

XI. Another End of Puniſhment, is his 
good, whoſe /ntereſt it was the Criminal ſhould 
not have offended, or who ſuffer'd by the 
others Offence ; that he may not tor the future 
be in danger of the like znjury from him or any 
one elſe 1). And this is to be obtained theie 
three ways. Firſt, by the Death of the Cr:- 
mina! or Secondly, if he be allowed Life, by 
depriving him of Power to hurt; as by keeping 
him in C#*ftody, taking his Arms, and other 
Tuftr uments of Miſchief from him, ſecurmg 
him in ſome diſtant place, and the like: or elle 
Thirdly, by obliging him to learn, at his own 
Peril, not to incur turther Guilt or Offend any 
more; which falls in with the Amendment, 
before treated of. But now there can be no 
effectual way to ſecure the Party uu, from 
ſuffering the like from other Hands, but by 
ſuch a puniſhment, as ſhall be publick, conſpicu- 
os, and make the Criminal an Example. And 
for this reaſon MalefaFors are ſeldom executed 
in Priſon, but in places of common reſort, and 
with ſuch frightful So/e-mzry, as may ſtrike 
Terrour into the Multitude. And this is an 
End ſo natural to Puniſhment, that when in 
heat of Paſſion and Revenge, a Man thinks he 
hath had ſufficient Satisfaction from the Perſon 
that had abuſed him, tis uſual to add, as you lite 
this, provoke me another time. But however, 
the Sovereign only, has juſt power to inflict this 
Puniſhment Though Legiſlators in ſeveral 
Comion-wealths, in compliance with the 
fierce and obFinate tempers of their People, 
have made ſeveral Allowances and Tnduſgences 
to that ill natur d Paſſion which urges Men to 
proſecute their own FReſentments and do them- 


ſelves Juſtice. The Revenger of blood in the 
Divine Law, ſeemeth to have been eſtabliſh'd 
by ſuch an allowance (a]; except we rather 
think this to have been ſome remainder of the 
State of Nature. And tome think they diſ- 
cover a Custom like this in Homer, in that 
Paflage which relates to Thecclimenus. Indeed, 
I think the Law Euripides mentions, can hard- 
ly be explain'd in any other ſenſe (b), (wind 
dle avlamoxleaiva 3 wi, ) that is, they made 
ſati faction by baniſhment, and did not kill one 
another; implying that the 0/4 Cultom of pri- 
vate Revenge was abrogated, to prevent the 
danger of its going too tar; which in Puniſh. 
ments inflicted by the Magiitrates, there is no 
fear of. It appears indeed from Homer, that 
it was uſual to buy off the Hauiſument, by pay. 
ing a pecuniary Mule, to the next of Kin to the 
Party til d (c). And at this day in Morocco, 
'tis permitted the A7nared of the maurther'd 
Peron, either to compole all difference by an 
Agreement with the Murtherer, or to diſpatch 
him without formal Proceſs, it Public Juftice 
hath not apprehended him before; becaulc it is 
there taken for a ſettled Rule, that Revenge is 
no /in. And Tacitus in his Account of the Ger. 
mans, c. 21. tells us, That the Father, or the 
* next of Kin, are under a neceſſity of engaging 
© in the quarrel ; but the difficulty of an Accom- 
* nodation, (ſaith he) is not great, for tis uſual 
© to exprate a Murder, by a Preſent of a certain 
number of Sheep, and other Catile, and then 
all of the Family will be fully ſatisfied (4). 
XII. The third End of Puniſhment is the good 
of all maifferently ; the Severity of the Puniſb- 
ment being ſufficient Caution for every Man's 
Security (e). The deſign of which fort of Pn. 
niſhment is, either to prevent Male factors that 
have done Jujuries to ſome, from doing the like 
to others ; an effect to be obtain'd, either b 
putting them to death, by confining or diſablin 
them in ſuch manner, as ſhall deprive them o 
the power of doing harm(f), or by the roar 
of the Puniſhment, overcoming their /nclina- 
tions to ſranſgreſs or elſe to deter others, 
that might be encouraged by the zmpunity of 


— 


(1) See Grot. B. 2. c. 20. ſ. 8. (a) Numb. XXX V. Deut. XIX. Vide Sclden. de J. N. & G. Sec. Hebr. I. 4. c. 2. 
Grotius upon Ex. XXI. 12. Add. Rochefort Deſcr. Antill. p. 2. c. 19. Homer. Odyll. o. v. 276. 


(b) Euripid, Oreſtes, v. 512. 


(c) Homer. Iliad. 9. v. 628. 


Vid. Apoll. R Hod. Argonaat, 1. 1. v. 90. 


(d) Vid. Dionyſ. Halicarnaſſ. 1. 1. p. 68. Edit. Lip. Leaving Numitor to inflict the Puniſhments as he pleas d, be- 
cauſe he thought it reaſonable, that the Party tliat was Injured ſhould have the Right to Puniſh. 


(e) Plate de LL. 11. 


977. B. Criminals are Puniſh'd, not becauſe chey have offended, for what is done can 


never be undone ; but that for the future the Criminals themſelves, and ſuch as ſee their Crimes puniſh'd, may 


take Warning, and be put out of Love to Vice. 


Tultss in Livy, I. 1. c. 28. Let others at their Peril, attempt the 
like afterwards, when J have made him an Example to all Mankind. 
ment, to think thoſe things Sacred which you have violated. Lev. I. 1. c. 33. 
the City, juſt by the Forum, ro frighten the growing Boldnefs of Vice. 


And let the World learn, by your Puniſh- 
Ancus built a Priſon in the middle of 
Add. Agatha, I. 4. init. Lucian. 


Phalaris, 1. p. 735. in fm. It would be to no purpoſe to expett any Benefit from any thing, if Maletactors were noc 
perpetually terrificd by the Fears and ExpeCtations of Puniſhments. 


(J) Gunth. Ligurinum, I. 1. v. 527, &c. 
Nec melius ſtultæ, furor atque ſuperbia, plebi 5 
Puniri poterat, quam tanti ut cauſa tumoris, 
Eriperentur opes, ut, quos opulentia dudum 
Fecerat elatos, in ſc revucaret eg eſtas. 


What happier Art could he have us'd raſſwage , 
A haughry Town, and a bold Faction's Rage; 

Than to deprive them of that Wealth, from whence 
The fatal Ills unhappily commence*® _ 
Seditions are by Wealth and Eaſe maintain d, 

But ſoon by Want and Poverty reclaim d- 


Speaking of the Citixent of Utrecht, who had teen Fined a great Sum of Money Ly Frederick, for an Inſurve740n t ee. 


Delin. 
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Delinquents , from hurting and diſquieting 


their Neighbours. And this may be e ecred 
by Publick Executions , or as they are ultually 


call'd, Pablc Examples, at the ſight of which 
others are to take warning (a). And the more 
publick the Puniſhment is, the greater effect it 
is like to have in reforming others. The La- 
cedemonians had a Cuſtom contrary to the reſt 
of the World, in puniſhing their Criminals in 
the Night (b); thinking perhaps that the 
darkneſs added ſomething to the ferrour of the 
Puniſhment (c). And under this End of Pu- 
n:ſhment, we may compriſe all thoſe Advantages 
which reſult from the Support and Preſervation 
of the Anthority of the Civil Government, a- 
mong all the zmpudex? and violent nvaſtons 
upon the Laus, which fo frequently aiftarb and 
weaken it. For tis the Intereft of the whole Com- 
mon- wealth, to be concern'd for the preſerva- 
tion of the ſupreme Authority; and as long as that 
continues entire, the moſt profligate Crimmals 
may be kept under reſtraint. But beſides theſe 
Ends of Puniſhment I have here mention'd, 7 
lee no neceſlity of allowing thole other Selaen 
mentions de F M&C. I Ic. 4 as the Satrsfattory, 
Purgatorial, or Expiatory, or either that the 
deviation from the Law may in ſome meaſure 
be made up, and the inequality of the Action be 
corrected. The Arguments he produces from 
Scripture, ſeem to relate only to Dzvine Juſtice, 
or the particular Sanity of the Zewiſh Nation. 

XIII. As to thoſe Exceptions which Grotins 
(4) adds to this Propoſutron, That the Inflition 
of all Exemplary Puniſhments ought to be lodged 
in the Government of every State, it muſt be ob- 
ſerved, that whatever is inflifed in certain 
Places and on certain Perſons which are not 
ſubject to any determinate Court of Judicature, 
as for example upon Pirates, muſt be reduced 
under the Rizht of War, which is utterly dif- 
ferent from the power of puniſhing. For Pirates 
and Freebooters are common Enemies, and e- 
very Man may draw his Sword againſt them. 
Tis good Advice indeed which Crotiut gives 
afterwards (1), That it would be the molt pro- 
per method for Merchants and Seamen, before 
they begin their Yoyage, to procure Commiſſions 
for themlelves from public Authority to take 
all Pirates, where-ever it be their fortune to 
come up with them, that ſo, when they are ob- 
liged to it, they may engage them, not as by their 
own, but upon the publick Authority. The Law 
mentioned in Deuteronomy, chap. x3. v. g. doth 
not give every private Man right to till the Per- 
ſon that would lead him into Idolatry; but on- 
ly to bring him forth to Zu/i:ce, that upon cog- 
212ance of the matter, the People ſhould/fone him. 
But yet, admitting that every private Man had 
power given him to puniſh one convicted of ſuch 


a Oime, the eſtabliſhment of ſuch a Power by 
a previous Law, makes the private perſon an In- 
ſtrament of the Government; and what Actions 
he undertakes on this account, muſt be look'd 
upon as commanded by publick Authority (e). 
The Action of Phimeas (2) tho' favour'd by God's 
particular approbatzon, is not an Argument to 
be 1nliſted on; For ſuch a Zeal allow'd to any 
Man indiftcrently at other times would ſoon 
confound and diſtract all Crvi/ Order, and give 
Colour and Protection to every one's Raſhneſs 
and Paſſion (7). The power of Life and Death, 
which in fome Common wealths, MaFfters of 
Families have over their Chilaren and Servants, 
tho'1t do's not originally How f rom the Com mon- 
wealth, yet under Crvi/ Government, we may 
imagine it to be a branch of publick Authority, 
which the Sovereign permits Heads of Families 
to exerciſe over thoſe under their Charge. 
And there is no reaſon to the contrary, why 
there may not be a Aagiſtrate in every Com- 
—— „ who in certain Caſes may be al- 
low'd power to puniſh Criminals extraordinarily, 
without any judicial bearing, provided care be 
taken he ſhall not abuſe an Authority of fo large 
extent. Thus when the Government lets a 
certain price upon the Head of a Traitor, the 
perſon that kills him, is ſuppos d to do it by 
rom Authority ; for altho' ſuch a Declaration 

as not always the force of a Command, yet 
when the Traitor is kill'd upon view of that en- 
chur agement, the action may be detended as un- 
dertaken by publick allowance and authority (g). 
Grot:us in his Comment upon Eſther, cap. . v.10. 
obſerves, That it was an Opinion whick ob- 
tain'd of old among the eus, that if any Man 
attempted to betray an Zſrae/ite, or his Eſtate 
to the Centiles, or put any publick Affront up- 
on the whole Body of their Nation, that it 
would be no / for a Few to kill him, his eſtate 
being left his bezrs. Bur the berry which the 
Jeu at that time took in the execu7zon of their 
Revenge, does not ſeem to be agreeable to the 
nature of the Civil Government, There is 2 
Law mention'd in Andocides Orat. 1. That if 
© any Perſon attempted the Subverſion of the 
© Democracy of Athens, or if any Perſon, upon 
© the diſſolution of the Popular form of Govern- 
© nent, ſhould create any Magiſtrate, he ſhould 
© be pronounced an Euemy to the Sate; and 
© no body that kill'd him ſhould be puniſhable ; 
and then follows the Oath which all the 
Athenian Tribes engag'd in, to kill the Per- 
ſon that ſhould do ſo. And Yalerins inſtituted 
a Law at Rome, That no AagiHrate ſhould 
© ever be created, from whom there ſhould lie 
no appeal; and that it ſhould be lawful to kill 
© any Perſon that ſhould make ſuch a 1 4 
rate. And that it ſhould not be capital for 


(a) Vide L. 9. t. 27.1. 1. C. ad L. Jul. repetund. L. 9. t. 20. 1. 7. C. ad L. Fabiam de Plagi ar. Quintil. Declam. 274. 
When Criminals are executed, the moſt publick Places are choſen, where there will be the greateſt Number of 
Spectators, and ſo the moſt, for the Fear of Puniſhment to work upon em. Senec. de Ira, l. 3 c. 19. The more 
publick the Puniſhments are, the greater Effect will they have upon the Reformation of others. 

(b) Herodot. Melpom. p. 107. Edit. H. Steph. (e) Comp. Val. Max. I. 2. c. 9. [;. 

(1) K ſupra,f. 14. (e) See Grotius upon the Place. 

(2 Add. C. L. 3. t. 27. Quando liceat unicuique, &c. 


(4) L.2 c. a0. .. 9. 


2) Numb. XXV. (F) V. Selden. de] N. & G.&c.1. 4. c. 
Kk Ekk A2 Fab --— -e 
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any Man that did kill him (a). And the 
© Panchei are ſaid to have lookt upon it as un- 
© ]awful for their Przeſts to paſs the borders of 
© their conſecrated Country; and if any Man 
© found them without thoſe Limits, he was 
© allow'd to kill them (6) Here therefore we 
may obſerve, That in zheſe, and all other 
Laws of the lite Nature, upon ſuch evidence 
of the fact, as admits of no ſcruple and diſpute, 
the general Edict has the force of a poſitive 
Sentence of Condemnation ; and the Death of 
the Perſon that tollows upon it, ſeems to be an- 
thorized by the command of the Mag iſtrate (1); 
and if a private Man, upon the —_— and 
inft;gation of ſuch a Law, (ſuppoſing the Rea- 
ſons of it to be juſt,) ſhould kill the Party, he 
will not only be zndemnified in the Civil Court, 
but may be fairly acuitted by his own Con- 
ſcrence, ſo he _ not — to _ _ bY 
any private e or reſentment, but barely by 
a Piet hs by ſuch an aZon he ſhould do 
good to his Country; and eſpecially, if the rea- 
fon why the Law permitted, or commanded 
any Man to be the Zxecutioner of the Penalty 
was, that the Common- wealth was in immi- 
nent Danger from ſuch zreaſonable Attempts. 
But the Caſe is different, as to the Blood which 
is ſpilt upon an /ndvu/gence, the Law ſometimes 
alloweth to a juſt Concern and over- violent 
Pallion; which only takes off the Ciuil Puniſb- 
ment, but doth not excuſe the guilt of the act. 


Of this nature are the Laus which permit 
Husbands to kill Adulterers and theis Ves, 


when they ſurprize them in the Act: for 
Human Laws pardon only the violence of a 
Diſcontent conceiv'd upon the molt ſevere 
Injuries. Though poſſibly it might be a more 
convenient way, to leave ſuch /ujurzes to be 
puniſht by the MagiFrate, fo the Common. 
wealth might be in no danger by the delay of 
the revenge (c). 

XIV. But notwithſtanding, from the Ends 
of Puniſhment, and the State of Fiuman Na- 
tare, tis manifeſt, there may be ſome Actions, 
in themſelves evil, which yet it wou'd be need. 
leſs, and to no purpoſe for Human Juitice to 
puniſh. Such as are, fir/t, Acta meerly internal, 
as ſinful :houghts, evil inclinations and deſires ; 


though it may afterwards happen, they may 
(as ſuppoſe by a ſubſequent Confeſſion, ) be 
diſcoverd (4). For ſince no Man is injur'd by 
ſuch an interual motion, no man can be con- 
cern'd for the puniſhment of it (e). Tis true 
indeed, as Philo ſaith, That while we entertain, 
tho it be only our [magination, with bad thoughts, 
we are guilty of thoſe thoughts: but this holds 
true with relation only to Divine Tuftice, 
Though Grozzus in his Comment upon the 
= of St. Matthew, v. 28. ſhews from ſeveral 
eftimonies of Heathen Writers , that fuch 
thoughts, from bare reaſon only, may be proved 
to be real /ens (f). But 'tis a quite different 
thing, when the internal acts are confidered in 
conjunttion with the external ; for the influence 
theſe have upon the Suantily and Quality of 
of our actions, is very conliderable. And 
therefore many Crimes are puniſhed, which 
have yet been ſtopt in the attempt, and fail'd 
of final ſucceſs (g). But beſides, it would be 
too rigorous to make every peccadillo ſubject to 
the ſeverity of Human puniſhments, ſince in 
the preſent ſtate of human Nature, the great- 
elt caution and intention imaginable, is not 
ſufficient to guard us from a multitude of ſlips 
and infirmities. And therefore Themiſtius (h) 
when he had divided Men's fazlings into three 
forts, viz. Misfortunes, Miftakes, and Criminal 
Attions, very juſtly adds, that a Prince ought 
to piiy the fir, correct the ſecond, and puniſp 
the third (1). Tis ſaid of Alphonſus King of 
Arragon, © That having carefully read over the 
whole Hoy of the Portugueſe Laws, he highly 
*commended the #;/dom, and the Order, and 
© Adminiftration that was obſerved in the Com- 
* mon-wealth ; but was as much diſpleas'd to 
find ſo many Particu/ar Laws calculated for 


the molt Trivial and Minute Caſes; and to 


© expole the ſcrupulous exactneſs of them, he 
*ask'd the Poriugueſe in way of raillery, How a 
Man was to be puniſh'd that fer his foot to 
*ground (k). Grotius in his 24 Book, C,20.4.19. 
ſpeaking to this Subject, ſeems not to have ſaid 
what is exactly proper or true: Our flips and 
failings, ſaith he, can bardly be call d ſins ; be- 
cauſe, if we conſider them in the general, they 
are not commuted with that liberty, which in 


— 


(a) Liv. I. 3. c. 55. (b) Diodorus Siculus, I. 1. c. 46. (1) Vide rot. L. 2. c. 20. f. 17. (c) Vide Gratian Can. 
quicunque, Cc. Cauſ. 33. Qu. 8. Senec. Controv. “. 1. Controv. 4. 1 4 Controv. 24. Xenoph. de Educat. Cyri. 1.3. 
p. 41. Edit · H. Steph, Yaler. Max. 1.6 c. 1. f. 13. Bocler ad Gror. I. 2. c. 1.f. 14. Ant. Matthews de Criminib. 
ad L. 48. D t. 5. Grit. in flor. ſparſ ad Jus Juſtinian. ad L. 48. t. 5. D. 1.22. (.4. ad L. Jul. de Adult. (d) Ad Grotius 
Imper. de Summar. Poteſt. circa ſacra, c. 3. f. 1. (e) Cogirationis panam nemo patitur, Vide L. 48. t. 19. l. 18. 
de Penis. Philo Lib. quod det. pot. inſid. 

(f) Add. Budinus de Repub. I. 4. Cc. 7. p m. 734. Ammianus Marcellinus gives us a very ſtrange Inſtance of Ca- 
lumny, I. 15.c. 2. The Story he tells is of one Mercurius, whoſe Practice it was, when any Man happen d to tell 
his Friend his Dreams, (and Dreams in Nature we know uſe to be odd and extravagant) to paint them in the 
werſt Colours his Malice can give them, and then repreſent them to the ſuſpicious Emperor: upon which the 
Dreamer was Indicted, as guilty of as great and high a Miſdemeanour, as if he had actually committed ſome un- 
nardonable Fact. So that when this came to be publickly known, People were ſo far from telling their Dreams 
before ſtrange Company, that they would hardly own that they had been Afleep. And ſome Learned Men were 
concern d, that it was not their Fortune to be Born among the Atlantæi, where, they ſay, no Body dreams. 

) Vide Grot. in Flor, [prrſ. ad Lib. 48. t. 8. I. 14. P. 4d L. Cornel. de Sicariis, (h) Orat. IX. ad Valentin. Jun. 
Aud. Sanderſon. de Turam. Oblig. Pralect. 3. . 18. 1) Hier. Oſorius, J. X. 

(k) Juliauus in Cæſaibus de Probo, Tis very difficult for a Man to govern an Horſe, or any other Beaſt, and 

much more Men, without indulging them in ſome things they have an Inclination to; as Phyſicians uſually 


allow their Patients in little Irregularities, that they may be the ſtricter in the Obſervation of the great and chief 


Preſcriptions £ 


| | io 
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particular they ſeem to be : for I can't think it 
is a Conſequence, that if it be morally im- 
poſſible, but a Man muſt fall into ſome int; 
therefore ſuch ius of daily imfirmity, or incur- 
ſion, as they are call'd, ceaſe to have the nature 
of in. He adds in the ſame Chapter, that thoſe 
{ins do not deſerve pruniſhment, which neither 
direttly, nor indirectiy, bear any relation to 
Human Society, or other Perſons; for that 
there can be no reaſon, why we fhould not 
leave fuch Ss to be puniſhd by COD Ah 
mighty, who has the higheſt Wiſdom to know 
them, the greateſt Juaſtice to examine them, 
and the wil abſolute power to puniſh them: 
and that therefore tis without any proſpect of 
Advantage, and conſequently to no purpoſe for 
Men to inſtitute ſuch paniſhments. Tho I 
think, it may be very well made a queſtion, 
whether there be any ſuch us as thoſe he 
ſpeaks of, if we except Zhoughts before they 
are produced into action. Beſides, the Cul 
Laws deny to ſome As the power of producing 
an Action, or exempts them from human Penal. 
ties; either for publick Peace and Quiet, or 
upon other reaſonable accounts; ſometimes it 
may be ſuppoſed that a certain Action would 
look better, if it could not ſeem to have been un- 
dertaken upon fear of human Pun: t, ſome- 
times the matter may be too frivolous to give the 
Judges the trouble of hearing 1t; or perhaps 

too perplext and intricate to be determin d; 
or when the evi is grown inveterate and fo 
rooted in the Temper of the People, that it 1s 
not likely to be ſuppreſs d without a Convul/ion, 
which might prove Fatal to the Common- 
wealth (a); or elſe to prevent an unreaſonable 
Increaſe of Suits at Law (b). In fine, It is 
abſolutely Neceſſary, that all thoſe Dyſorders 
of the Mind, which are the Hecks of the 
common Corruption of Mankind, ſhould be ex- 
empted from Puniſhment ; ſince they are ſo 
general, that tis impoſſible but all Cui Govern- 
ment ſhould be diſſol vd, if ſuch Sint ſhould fall 
under the Severity of human Penalty, before they 
diſcover themſelves by an open Znormity; ſuch 
as are Avarice, Ambilion, [nhumanity, [ngra- 
titude, Hypocriſie, Envy, Detraction, Priac, 
Anger, Diſcord, and the like: all which Vices, 
it was our Saviour's great Deſign, by the Holi- 
eſs of his Doctrine, to extirpate and ſuppreſs. 
For 'tis certainly true, as Seneca ſays, © That 
© if every Man was to be puniſh'd that was of a 
* wicked and depraved Diſpoſition, none could 
© be excuſed from Puniſhment (c). 

XV. But neither 1s it always r e 
ſuch «Miſdemeanours, as may properly be pn- 
niſh'd by the Civil Court, ſhould therefore al- 
ways be puniſhed by it (1); bur there may be 
ſometimes room left for pardon. The Stoicks 
indeed, as Szobeus (d) repreſents them, were 
violent againſt this Opinion : For a wiſe Man, 
they ſaid, ought never to pardon any Body; 
becauſe the Perſon that pardons muſt ſuppoſe 


that it was not the Offender's Fault that he 
tranſgreft ; though *tis certain, that every 
Man's own natural Depravity is the canſe of 
his Tranſgreſſion: and therefore tis ſtill true, 
that Offenders ought not to be pardoned. What 
they meant by this Argument ſeems to be 755; 
either tis a Man's own ray” that he offends, 
or it is not; if it be not his fault, there is no 
Offence committed, ſince every Man tranſgreſſes 
from his own natural Depravity, and therefore 
in this caſe there is no need of pardon ; and 
if it be a Man's own fault, then he can't be 
admitted to pardors, becauſe Pardon is not to 
be allow'd to any wilful Tranſgreſſors. Which 
Reaſon — begs the thing in diſpute. 
They add, That a goed Man is not to be com- 
paſſionate or merciful ; for a compaſſionate mer- 
ciful Man deprecates and endeavours to alle- 
viate the Puniſbment a Criminal deſerves, but 
every Man ought to have Aetribution made him, 
according to his deſerts. But now, the Nature 
of deſert or merit is different with reſpect to 
good, and with reſpect to evil. The good which 
1s due to a Man cannot in 74 be denied 
him; but the Nature of eus is ſuch, (it not 
intending the Benefit of the Perſon that mult 
ſuffer it) that it is no Injury to deny it him. 
They argue further, that a Man cannot be in- 
clinable to mercy, without thinking that the 
Pumnſhments which the Law appoints for De- 
lnquents are too ſevere ; or that the Cegiſlator 
has preſcrib'd pena/ties without due gov to 
facr. But this is ſtill but weak Reaſoning. 
For 'tis no Contradiction, that the Punifhments 
preſcrib'd by the Law may be ai, and yet 
may ſometimes be mitigated; for the Law 
determines only in general, what Puniſhments 
are to be inflicted on ſuch and ſuch Crimes, 
without conſideration of the particular Circum- 
ſtances which may ſometimes happen, in cer- 


tam Perſons, in certain States and Conditions 
of the Common. wealth. But particular Men 


are pardoned for certain Reaſons, which do not 
take place either in a Cfenders, or at alt 
times, Seneca (e), in his Book de Clementia, 
ſays, That Pardon is a Remiſſion of the Puniſh- 
ment which 1s due, ( debite) but that a 
wiſe Man always doth what he ought to do. 
But here the Miſtabe lies in the word due. 
(debitæ,) For if it be meant, that puniſhment 
is due to Offenders ; that is, that an Offender 
may be puniſhed without injury or juF7 occalion 
of complamt ; in this ſenſe it will not follow, 
that if a Man doth not puniſh an Offender, he 
doth oo I = to do: > Man 0 

very juſtly and /awfully do many things, whic 

he l nor advond 9 obliged to do. Be- 
ſides, as it is a miſtake to ſay, that puniſoment 
is due to an Offender, meaning by it, that there 
is an inberent Rigbt in the Delinquent which 
the puniſhment is to ſatisfy ; (for I think no 
Man ever complain'd that his puniſhment was 
remitted; except it may be ſaid, that a Man 


(a) To this purpoſe is Tiberinss Epiſtle about Luxury 


. E. 23. 


(c) De Ira, I. 2. c. 31. in fin. (1) Vid. 
(e) Scnec. de Clement ia, I. 2. c. 7. in fin, id, Ciceron. Orar. pro Murzna, C. 29. 


(b) Aud. Seneca de Clementis 
(d) Stob. Serm. XLIV. 


may 


Tacitus, Ann. III. 53. 
Grot. abi ſupra, ſ. 21. 


2 
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may wiſh that ſuch correctian, as might have 
reclaim a him when he was young, Was neg- 
lected, when he finds that his chz/arſh Levities 
and Faults, are grown up into bo and manly 
Vices.) So tis improper to ſay, that a Delin- 
quent ong ht to ſuffer Puniſhment, (pænam dare) 
meaning by it, that he is under an Obligation to 
ſuffer it: the reaſon of which I have explained 
before. But if by the word due, (debrta,) it 
be underſtood, that a wiſe Mau is oblig'd to in- 
fli# the puniſhment; 1 aniwer, fir, That no 
Man can be under any ſuch Ov/gation, un- 
leſs the executive power of the Laws be either 
publickly or privately committed to his Care. 
And, ſeconaly, That the Obligation which lies 
upon the Governours, doth not relate to the 
Delimqguent, but to the whole Common-wealth 
or Society, whole ſafety they are bound to pro- 
vide for, and eſpecially this way, by pun:ſhmg 
the Inſolence of Offenders ;, which if they neg- 
lect to do, there is no injury done the criminal, 
but they have wolated the Obligations which 
they owe to the Common-wealth. But tis 
evident, that the Peace and Safety of the Com- 
mon-wealth 1s fo far from being ſubverted, 
that it is ſometimes ſecured and eſtabliſh'd by 
granting pardon, in proper times and places. 
XVI. Grotzas, |. 2. c. 20. ſect. 21, 22. ſays, 
That there is room for Pardon even antecedent- 
ly to the penal Law; but this ought to be dexte- 
rouſly explain d; otherwiſe it will appear to be 
but a very vulgar Thought, that where there is 
no la, there is no puniſhment, no tranſgreſſion, 
or pardon of tranſgreſſion. And a penal Law, 
is not only a lau, which defines the particular 
iort of puniſhment ; but that lau alſo is a penal 
Law, which leaves the Determination of the 
Quality and Quantity of the Puniſhment, to the 
Diſcretion of the Fudge. Here therefore it mult 
be obicrv'd, that in Common-wealths which 
have no written Laws, the Laws of Nature 
ſerve inſtead of Civil Laws, and Zuflice is ad. 


. © minifiredaccording to them; and Perſons zran/- 


greſſiug them are puniſh'd at the pleaſure of the 
Fudge but even, where the cui Laws are 
written, yet ſince it is impoſſible they ſhould 
be ſo expreſs and particular, as to compriſe all 
that Variety and Compaſs of Action, in which 
Men's impieties may be diſcover'd ; it is ne- 
ceſſary that Reaſon, and the Law of Nature 
ſhould ſupply the Defects of the civil Lau 
and where the expreſs penal Sanctriůon is not 
ſufficient, it muſt be left to the diſcretion of the 
' Judge to determine the Penalty (a). And thus 
we may undcritand how Puniſhment came to 
take place antecedentiy to the penal Laws (b). 
But although, in ſuch Common-wealths, the 
eMagiſtracy hath power to inflict Puniſhment 


on Malefactors, yet this is no Reaſon wh 

every Malefactor ſhould be paniſh'd; but that 
muſt depend upon the Connexion there is be- 
tween thoſe Ends for which Puniſhments were 
at firſt inſtituted, and the Puniſhment it ſelf. 
And therefore, if in a particular caſe, thoſe 
Ends, upon a moral Eſtimation, do not appear 
to be neceſſary : As ſuppoſe, ir R, 'Tis thought 
moſt adviſable, that ſuch a particular Crime 
ſhould not be ding'd; or, ſecondly, If there 
be other oppoſite Ends of no leſs Utility and 
Neceſſity, as 1 the ſame, or a greater 
Co might be obtain'd, by omitting the Pa. 


niſhment ; or, laſtly, If the Ends propoſed by 


puniſhing, may be more conveniently obtain'd 
tome other way; I can ſee no direct Obligation 
that lies upon the civil Court to inflict puniſy. 
ment (c). To inſtance in the fir? caſe, we 
mult imagine ſome Sin, which is not yet grown 
into common Acquaintance, and in conſequence, 
the publick Impeachment and Proſecution of 
which will appear neither Neceſſary nor Safe; 
for many Men's Obedience depends more upon 
their Simplicity and Ignorance of Vice, than 
any real Love they entertain for Vertue ; and 
the puniſhing ſuch a Crime, ſo new and ſtrange, 
would not trighten ſo much, as ſollicite and 


provoke their perverſe Curioſity, to make an 


Experiment upon it too, and to love what is 
forbidden them. For this reaſon, 'tis ſaid, 
Solon inſtituted no lau againſt Parric iat, that he 
might not ſeem by forbidding it, to have put 
People in mind of it (d). And Favbeguius 
tells us, That the Turks ſeldom make In. 
© quiries after ſecret Criminals, for fear they 
* ſhould only find Occaſion for Scandal; but 
that every open Breach of /aw they ſeverely 
© puniſh (e). An Inſtance to the ſecond caſe, 
may be conceiv'd in a Cimiual who pleads his 
own, or his Parent's, or his Anceſtor's Merits 
to balance his preſent Tranſgreſſian; for it 
may ſometimes be equally, or perhaps more 
beneficial to the Common-wealth, to reward 
a brave Action of a particular Nature, than to 
puniſh a bad one: and the Expectation of 
future Benefits, as well as the Memory of pat, 
may be thought ſufficient to expiate the Crime. 
For though what is once ill done can never be re- 
medied, yet it may be atoned for by the brave 
Actions of the ſame Perſons afterwards, and ſo 
be honourably forgotten (f). An Inſtance in the 
third caſe, may be taken from a Man who 1s 
won by good Advice to reform, makes a verbal 
Satisfaction to the Perſon injur'd; and giveth 
Security that there ſhall be no farther occafion 
of Puniſhments to theſe Ends, and that his 


Fault ſhall not be of any miſchievous /nftuence. 


And then Seneca himſelf ſays (g) That a 


(a) Lycurgus contra Leocratem. It was not through any Overſight in the Legiſlators, that tne Puniſhments for 
ſuch Crimes happen'd to be omitted; bur becauſe in the firſt times there were no ſuch Actions ever heard of. 

(b] And from hence that Paſſage in Cicero may be explain'd, I. 1. in Yerrem. c. 42. No Law takes Cognizance 
of the Time paſt, except it be in a thing in its own Nature criminal and wicked, ſo that if there were no Law 


in fo:ce, ir ought nevertheleſs to be abſolutely avoided. 


(c) V. Gratian. Cauſ. 23. Quæſt. 3. c. 18, 24. 


(A Apuleins M-ramorph, L. 10 p. 319. Edit. in uſum Delph. Tis the ſame thing almoſt not to be, and not to be 


known Add. Senec. de Clement. I. 1. c. 23. Busbeg. Ep. 3. 


(e) Which is almoſt the ſame with the Counſel Mæcen. 


r Auguſta concerning the Impoſition of Puniſhments. Dio, Catit I. 52. (f) Procop. Hiſt. Fanda!, 1. 2. c. 16. 


2) Seneca e Irs, I. I. c. 16. p. 20. Edit. Gronov, 
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* wiſe Man will be very ready to pardon a 
© euilty Perſon, when his Sorrow for his Fault 
t giveth him promiſing hopes of Amendment; 
© and when he perceives he acted not by Prin- 
© ciple, but only out of Rafhneſs and Folly ; 
nor will the /mpunity ſo given, either be 
© dangerous to the Perſon that recezves, or to 
him that gzves it. From all which, by the 
way, it appears how far a Crime may be re- 
leaſed by Compaſition and Agreement with the 
Accuſer or injured Party; namely, that they 
may ſafely remit and forgive it, 10 far as their 
private Concerns are engaged in it; but that 
no particular Compaſition with them can ſuper- 
ſede or prejudice the Rizht of the Common- 
wealth. And therefore ſuch Agreements be- 
tween private Men, may take away the ſecond 
End of Puniſhment, but not the zhird (a). But 
to this Caſe we may reduce thoſe Misbehavi- 
ours which we commonly call Follies of Touth, 
which any Man of candid Temper 1s willing 
to pardon ; ſince, when the Warmth of that 
Age is over, Men uſpally admit of cooler and 
more ſober Thoughts (5). And ſo alſo, when a 
Man has been injured (c), as he thinks the 
Injury much the lefs, if the injurious Party 
confets that it was a raſh and inconſide rate 
Action; ſo in all ſuch Cafes he will be more 
inclined to pardon than paniſh (1). For ſince 
all ſorts of Puniſhment, and eſpecially the more 
ſevere, ſeem to have ſomething in them, which 
conſider'd in its felf, is, though not Repug- 
nant to Juſtice, yet contrary to that Love and 
Aection, which ſhould be the Reſult of the 
common Affinity of Mankind; upon this ac- 
count Reaſon wall eafily permit the Puniſb- 
ment ſhould be ſometimes ſuperſeded. And ſo 
we find Plutarch reaſoning (d), Why, ſays 
© he, were the Rods and Ax always carried 
© Tied and Bound up before the Roman Ma- 
© oiſtrates? unleſs either to ſignify to us, that 
© their Anger ought not to be left looſe and 
©aunconfind; or elſe that the flow unbinding 
the Inſtruments of Execution, might give 
© them occaſion to demur and delay Sentence; 
© and, as it hath ſometimes happen'd, to reverſe 


*the Puniſhment, after it hath been pro- 
* nounced (e). For ſome Vices are Curable, 
* others are paſt Remedy; the Rods are to cor- 
* rect thoſe that may be reform'd, and the Ax 
*cut off what there is no hopes of amending. 
For ſometimes a greater and juſter Charity 
forces Juſtice to inflict the Puniſhment, that 
the pardoning one Man might not incommode 
many others: For 'tis but cruel Compaſſion 
to ſpare one <Malefaftor to the Wrong and 
Hazard of a number of innocent Perſons (f). 
King James in his Donum Regium, |. 2. gives 
us this Catalogue of Crimes that ought never 
to be pardoned; Namely, Sorcery, Robbery, 
Inceſt, Sodomy, Witchcraft, falſiſying the Coin, 
Oppreſſion or publick Yiolence. In theſe Caſes 
I have mentioned, therefore, the Szoicks lay, 
A wiſe Man would ſpare and not pardon (g). 
But tis a ridiculous Nicety to refuſe to call 
that a pardoning with the reſt of the M orla, 
which they themſelves will have to be ſparing ; 
and 'tis certainly beneath Men of Senſe to 
diſpute about Words, when the Senſe of the 
thing 1s agreed upon. 

XVII. But after the Eſtabliſhment of the 


penal Law, the Difficulty ſeems to be greater, 


how the Delmguent can be excuſed from Puniſh- 
ment (2). For there ſeems to be more room 
leit for Pardon, where the Penalty is arbitrary, 
than where tis expreſly deter min d by a Lau: 
and that, not ſo much, becauſe tis expected 
that the Legiſlator ſhould act conformably to 
his own Laws; as becauſe the Authority of 
the Laws will be loſt, if the due Execution of 
them is without good reaſon neglected; and 
becauſe the Magiſtrate himſelf would ſeem to 
invite others to tranſgreſs, when the hopes of 
Pardon which he gives the Criminal is equal, 


or greater than the fear of Puniſhment (3) (h. 


Therefore, though the Force of human Laws 
depends upon the Will of Man, not only as to 
their Original, but alſo as to their Conti- 
nuance ; yet they ought not, but upon very 
urgent and weighty Reaſons, to be alter'd or 
repeal d. For this would be a Breach of the 
Rules of Prudence, in the Art of Government. 


= 


(a) Tacitus, Ann. III. c. 70. There was Reaſon wy 


to himſelf, that he might be Cautious how he forgave t 


(b) Juvenal, Sat. VIII. v. 166, Cc. 
Quedam cum prima reſecantur crimina barbs. 


he ought to be ſlow in pardoning the Indignities offer'd 
ſe that injured the Publick. 


Some Faults of Courſe with Childhood end. 


Vid. Ariſtot. Rher. I. 2. c. 3. init, (c] Vid. Arrian. de Expedit. Alexand. mags. I. 7. (1) V. Groet. I. 2. c. 20. ſ. 22. 


(d) Plur. Queſt. Rom. $2. 


(e) Juvenal, Sat. VI. v. 220. Nalla unquam de morte hominis cunct atio longa et. 


(f) Julian. in fin. Miſopog. p. 371. Ed. Spanhem. Tis an Encouragement to the Growth of Wickedneſs, to ſhow 
any Favour to Thieves and Villains. Appianus Alexand. Mithrid. Bello, p. 250. Ed. H. Steph. There is nothing more 
Ungrateful than a pardon'd Criminal. And therefore none ought to be pardon'd but ſuch as repent of their Wickeaneſs. 


(g) Gunth. Ligurinum, I. I. v. 478, Oc. 
— Plus [pe nocet ſapientia Regis, 
Auam riger: ille nocet paucis, hic incitat omnes 
Dum ſe ferre ſuos ſperant impune reatus. 


Exceſs of Mildneſs in indulgent Kings, 
More Danger, than the ſtricteſt Rigour brings. 
Some few perhaps may by Injuſtice die, 

Bur who can any pleaſing Sin deny, 

Secure of Pardon and Impunity ? 


Sadus Roſar. Perſ. c. 8. Tis brave and generous to forgive. Burt there is no Reaſon we ſhould find a Cure for his 
Wounds who hath been a publick Enemy. A Man ought to think it an Injury to Mankind to let go a Serpent. 
To this relates what Leprdus ſaid in Tacitus, Ann. 2. when he was againſt dealing ſeverely with the fooliſh Poet; 
If he be pardon'd, the Common-wealth will be in no Danger by it; and if he be puniſh'd, his Example will have 


no Effeft. (2) Vid. Grot. ub: ſupra, ſ. 14. 
Criminals certainly encreaſeth, according to the Ho 


(3) See above in B. 1. c. 6. . 17. 5 
they have of buying off their Crimes; and Men are leſs 
ſcrupulous of offending, when they ſee the Favour of a Pardon is eaſily purchas'd. 


(h) Arnob. I. 7. The Number of 


But 
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But 1 don't know whether it be not a more 
dangerous Miſtake, without very good Reaſon, 
to ſuſpend the Execution of a Law till in force, 
for the ſake of certain Perſons; than utterly 
to abrogate it: ſince generally, none of the 
common Grievances of Men, ſeem more 1n- 
ſupportable than this, That Perſons of equal 
Merit, are not uſed with equal Jaſtice. But 
notwithſtanding, as the Soverezzu may, when 
he ſees good Reaſon for 1t, repeal an intire 

ſitive Law ſo he has Power to Jaſpens its 
Effed, with regard to certain Perſons, and 
certain Crimes, the Lau in other reſpects be- 
ing ſtill in force. The Sovereign I ſay, for ſub- 
ordinate Judges are not to make or alter Laws, 
but only to paſs Sentence, according to thoſe 
already made (a). Grotius, in the Chapter be- 
fore mention'd, Sc. 25, 26. diſtinguiſhes the 
Reaſons of Pardon given after the penal Law, 
into Iuntrinſicł and Extrin/ck. The Intrinſicł 
Reaſon, according to him is, when the Puniſh- 
ment would not be unjuſt, as being before law- 
fully enacted and promulg'd, but however has 
the Appearance of too much Severity, when 
ſet in Compariſon with the Fact; though I 
confeſs, I ſhould think, that if the Penalty 
the Law enforces be in general too ſevere, it 
would be a wiſer Method to correct the Law 
it ſelf, than to pardon ſome few, and leave 
others expos'd to the Rigour of the Puniſhment. 
But undoubtedly Judges are obliged, upon all 
Rules of Equity, if not entirely to remit, at 
leaſt to mitigate the Puniſhment, when they 
find in certain particular Facts, a Concurrence 
of Circumſtances, 42 dag 7 9 as 
to the tity an ty the Law ſuppoſes. 
In ar 4a gre he the Fact it ſelf hath * 
trinſick Grounds, though not of Pardon, yet of 
ſome Mitigation of the Penalty adherent to it. 
And therefore, I am of Opinion, *twould be 
much more proper, to allow of no other but 
the external Cauſes of relaxing Puniſhment ; 
ſuch as the former Deſerts of the Crzmnal him- 
ſelf, the Merits of his Family, or Relations, 
or ſome other commendable Action or Thing ; 
or laſtly, the Hopes that the Delinguent may 


make Amends for his Fault, by ow ood 
* 


Actions aſterward. And therefore, Tully ſaith 
*(b), That a Man that petitions for Pardon, 
* ſhould firſt of all put the Judges in Remem- 
* brance, what good things he hath formerly 
done, and ſhow how they overbalance the 
* Guilt of his preſent Crime; and that in ſhort, 
he has been the Cauſe of more Good, than 


Evil: And then, faith he, in the next place, 


© he ſhould recount the good Actions of his 
* Family, whatever he thinks proper to be 
© infiſted on, and then he is to prove that he 
did not commit the Fact either out of Malice 
* or Cruelty, but out of Raſhneſs, or from ſome 


* other Perſon's Inſtigation, or upon any other 
© creditable or honourable Cauſe which engag'd 
© him in it; and after all make what promi es, 
© and give what Aſſurance he is able, that the 
Senſe of his Crime, and the Lenity of the 
© Tudges in pardoning him, ſhall have ſuch an 
© Influence upon him for the future, as ſhall 
© entirely reſtrain him from ever attemptin 
*the like again. And thus it hath been fuel 
to pardon ſome Criminals, upon the Deſert and 
erit of their Anceſtors, or at the Requeſt of 
Men in favour. Tis related of the Emperor 
Hadrian, that he alleviated the Puniſhment of 
Criminals, according to the number of Chil. 
dren they had (c). And ſome have been ac- 
quitted, becauſe they happen'd to be the laſt 
of Noble and 7ſluftrions Families. Phryne an 
Athenian Courtiſan, when ſhe was tried tor her 
Life, was brought off by the Art of Zy/ias the 
Orator (1), who took oft her upper Garment, 
and expos'd her naked Breaſt to the Court. 
And M. Antony the Roman Orator, brought off 
M. Aquilius, when he was plainly convicted of 
Bribery, by the like Art. For bringing him 
in Publick View into the Court, at the Cloſe 
of his Defence, he open'd his Boſom and ſhew'd 
the People the honourable Wounds he had re. 
ceived there (d). Polydore Virgil relates it, as 
a Cuſtom which obtain'd formerly in Ex land,, 
that no Crimmals, except ſuch as were con- 
victed of Treaſon, ſuffer d Death, but were con- 
demned onl as 7s Impriſonment, if the 
could but Read (e). And theſe Reaſons wi 
appear more Satis factory, if upon Examination 
of the Fact, it ſeems to be particularly ex- 
empted from the Reaſon of the Law. The 
General Reaſon indeed, for the Obſervation of 
every Law, is the Authority and Vill of the 
Sovereign Legiſlator ; which, when there ap- 
pears no other Reaſoz, is Reaſon ſufficient ; but 
the Particular, 1s either ſome Benefit likely to 
accrue to the Common-wealth, or ſome Incon- 
venience which may be avoided, by the Ob- 
ſervation of the Law: as for Example, let us 
imagine ſome place where ſumptuary Laws are 
in force; the general Reaſon of theſe Laws, is 
the Will of the Legiſlator ; the particular, that 
the Eſtates of the private Subjects may not be 
waſted or ſquandered away by extravagant and 
unneceſſary Charges; and in this Inſtance, 
though the general Reaſon of the Law may be 


enough to ſupport the Authority of it; yet. 


when the particular Reaſon of it ceaſes, the 
Puniſhment may juſtly be remitted with greater 
Eaſe, and leſs Diſcredit to the Authority of 
the Law: As for Example, in i Caſe, if we 
ſuppoſe the Offender in ſuch plentiful Circum- 
ſtances, as to be out of Danger of being re- 
duced to Poverty by the Vanity and Laviſh- 
neſs of his Expences. Rigid Governments in- 


(a) Lyſias II. Orat. 13. c. 3. in Alcibiad. Themiſtius, Orat. 9. de Humanitate Theodoſi. There is a great difference 


berween the Power and the Dury of a Prince, and a Judge 


The latter is to be directed by the Laws, The former 


may amend and alter them, alleviate and ſofren their Rigour and Severity; as being himſelf a living Law. L. 40. 
t. 9. I. 12. . 1. qui, & a quibus Manumifſ. & L. 49. t. 8.1. 1. ſ. 2. D. que ſentent. ſine Appellat. reſcind. 
(b) Cic. de Inwent. I. 2. c. 35. (c) Vid. Xiphilin. Epit. Dion. Vid. Liv. L. 8. c. 35. (1) The Author was fiype- 


rides and not Lyfiar, V. At ht. 1, 13. (d) Herodot, Thali, p. 1 12. Ed. H. Steph, (e) Polyd, Virg. Hiſt. Angl. I. 26. 


deed, 
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deed, will hardly bear Neglect in the Execution 
of their Laus or Commands, only becauſe the 
particular Reaſon of them is ceas'd. As 'tis ſaid, 
Cambyſes was very well pleas'd that Craſus was 
ſaved, but yet put the Perſons to Death, that 
ſpared him, for their Remiſneſs in Executing 
his Command. Again, it may be a reaſonable 
Plea for Pardon, either when a Man is in- 
tangled in a Crime through /gnorance, though 
perhaps not ſuch an Zenorance as wholly dif. 
chargeth the Faw, but ſuch as might proceed 
from Remiſneſs or Neghgence ; or if he were 
taken with any ſudden #eatneſs or Diſorder 
of Mind, which could not be eaſily prevented 
or overcome. Under the fir? of theſe, we may 
place the Misfortune of Charonaas, in Diod. 
Siculus, who came through Inadvertency with 
a Sword on into a Publick Aſſembly, contrary 
to a Law he himſelf had made; and therefore 
I think he had no Reaſon, upon that Account, 
to lay violent hands upon himſelf (a). There 
is another Story in the ſame Author, of D:ocles 
the Sracuſian (b), who inſtituted a Law, by 
which 1t was made Death for any Man to be 
ſeen Arm'd in the Forum, without any Allow- 
ances to be made for /zadvertency or any other 
Circumſtances; and yet he, upon the News 
that the ZEuemy had made an /ncar/ion into his 
Territories, Arm'd himſelf, and hearing that 
there was a Sedition rais'd in the Forum, went 
thither with his Sword on; but being told of 
it by a private Perſon, kill'd himſelf with it. 
But indeed there was no Pity due to him, be- 
cauſe in his Law, he had cut off all Exceptions 
of [nadvertency, or any other Circumſtances of 
the like Nature. Neither is what has been ſaidof 
this Point, in the leaſt refuted, byall that tedious 
Diſpute of Mal tbæus, de Crimmibus ad L. 48. 
Tit. 19. c. 5. D. To what has been already ſaid 
it muſt added, That as the Meaſures of Puniſh- 
ment in Human Jaairature muſt be taken b 
the Advantages of the Common-wealth ; fo 
the ſame Rule may make it Neceſſary to admit 
Criminals to pardon upon Account of their 
Numbers. For though in general tis no Ex- 
cuſe to plead, that there were others guilty of 
the ſame Crimes (c] (1); yet every wile Go- 
verument ought to take care that Juſtice, which 
is intended for the Preſervation of Human 
Society, ſhould not proye the Ruine and De- 
ſtruction of it. gre 


Cautius mgentes morbos, & proxima Cordi 
Ukera, Peonia tractat ſolertia cura, 


Parcendeque ſecat ; 2 ne longiues acro, 


Irrevocandus eat ſect᷑is vitalibus error. 


The Skilful 4 all his Care applies, 

When nigh the Heart the burning Ulcer lies; 

Wich gentleſt Touch he tries th' affected Part, 

And probes th' throbbing Wound with cautious Arr, 
Nor wide th' Inciſion makes, but ſpares th' Uaſound, 
For fear the Vitals ſuffer by the Wound (d) (e). 


And therefore tis a very good Character of a 
Prince Ouid gives us, L. 1. de Ponto (2), that 
He reforms more Vices by threatning Puniſh- 
ment, than by Puniſhment it ſelf. Beſides, tis 
frequently neceſſary either to ſoften the Rigour 
of tome Laws, or elſe ſuffer them to grow out 
of uſe. So Tacitus ſaith, Ann. I. 3. (3), That 
it was propos d to reform the Law called 


* Papia Poppea, becauſe the Number of Perſons 


* obnox10us encreas'd, and every Family lay at 
* Mercy, ready to be ruin'd upon the Suggeſtion 
* of the Informers; and becauſe, as be ſaith 
: 2 the Informers had advanc'd them- 
© ſelves ſo far, that they had prevail'd not only 
in the City, but alſo over all Italy, and over 
t every C:t:2ex they could find any where elle; 


* ſo that many were already ruin'd, and almolt . 


every one. was under the ſame Apprehen- 
fions. And thus Tiberius, in his Letter to the 
Senate (f) tells them, That he thought it 2 
more proper Method Zo by the Head-ftr 
Over-grown Vices, than by attempting to corr 
them, to diſcover only what Crimes ther had not 
Strength enough to maſter ; That it would be 
belt Jo reform them fir ñ in themſelves, and 
then to be content fo wait til Shame had cor- 
refed them in the Nobility, Neceſfity in the Poor, 
and the Rich ſhould grow weary of them. For 
Men were not made for Paniſhment, but Pu- 
niſbment tor Men. And therefore, if they who 
have the right to inflict purſbment are under 
Apprehenſions of imminent Danger upon the 
mnfliction of it, they can be no more oblig d to 
puniſh, than a Man is to lay Violent Hands 
upon himſelf. In a Ship, if a Pilut ſhould 


commit a Crime, when no Body but He un- 


derſtands the 2 of the Yefſel, tis 

lain that the Man that would do Juſtice ugo 
im muſt unavoidably ſhipwrack himſelf, and 

all the reſt of the Paſſengers. And fo alſo the 


* 
* 


; oy gn I. 12. e. 7 2 443: 13. 34: 
ug fit auctoritas ejus, qui je alterius facto, non ſue 
) Claudianus de Belo .es. 1 1 
w— Dumgq; uimis jam putrida membra recidit, 
Exceſſit medicins medum, nimiumg; ſecuts eſt 
Qua morbi duxere, manus: periere nocentes, 
Sed cum jam ſoli poſſent ſupereſſe nocentes. 


Tot ſimul infeſts juvenes ſuccumbere leto, 
Sæpe fames, pelagiq; furer, ſubiteq; ruine, 
Aut cæli terreq; lues, aut bellics tlades + 
Nunquam Pans fuit. Ib. v. 198. 


Senec. de Ira, |. 2. c. 10. There is a 


Mut metu pane, pans qui pauca, ceercer, 


Neceſſity of Pardon when the whole Army deſerts. 
(3) 175 


(e) Vid. Iſocrat. leudat. Buſirid. circa fu. p. WE... 


defendat ? Cicer. Orat. in Vatin. C. 6. p. 243. EA. 
(e) Lucanus Pharſal. I. 2. v. 1.41, Cc. 


Wich Diligence ſevere and barbarous Art, 
he weaken'd Body ſank beneath dhe Smart. 
e Guilty only were of Life depriv'd, 
But when the Guilty only had ſuryiv'd. 


In Plagues and Famines, and relentleſs Seas, 
By Earthquakes; and by common Enemies, 
Rome oft her nobleſt Lives in numbers ſpenc ; 
Bur ne'er before gave up to Puniſhment. 


While he, the found, freed from th' infected part, 8 


* . (2) Epiſt. 2. v. 127. 
(f) Tacit. Ann. I. 3. c. 54 : 
Magiſtrate 
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Of the Power of the Sovereign, 


Book VIII. 


Magiſtrate may lawfully wink at ſome Crimes, 
the Puniſhment of which would be of danger- 
ous Confequence to the Common-wealth : And 
eſpecially, when the Perfons guilty are ne- 
ceſſary to the common Safety and Preſervation. 
Tho' the Magiſtrate ought never to make any 
direct Agreement, for the permiſſion of Vice, 
much leis make publick Cain by it (a). In 
Italy, Pardons are ſometimes * pro- 
mis d to any of the Banaitti, that ſhall bring 
with him the Head of another of the ſame 
Gang. (Tho' Harry Stephens (b) ſeems to have 
diſapproved that Cuſtom, and ſays, that the 
reaſon of it might appear agreeable enough in 
an Ar:zflotle or a Plato, but could never become 
2 Gbriſtian.] Upon ſuch a Promiſe that the 
Villains might have a Jealouſie of one another, 
and be hinder'd from uniting into Bodies, and 
from doing ſo much miſchief as otherwiſe to 
the Common-wealth. (Sir Thomas More was 
of a contrary Opinion in his Crop. I. 2.) 
XVIII. I ſhall in the next place enquire into 
the Method of rating Penalties, or what Meaſure 
of Pun:ſhment it is reaſonable to allot to parti- 
cular Crimes. And here beſides what I have be- 
fore (1) faid concerning the ones of Actions, 
tis obvious to obſerve, that in Cuil Courts 
the meaſures of Crimmal Actions are taken 
chiefly, Fir, from the Ohe they are con- 
cern d in; and Secondly, as their Maligniiy 
doth more or leſs harm to the Commonwealth; 


And Thirdly, from the Jutention and Malice of 


the Delinquent, which may be diſcovered by 
variety of Circumſtances. The greater there- 
tore and more noble the Object — 7 is, the 
greater and more Cyimim is the Fad? eſteem a. 
As therefore, as of all Objects, God Almighty is 
the Greateſt and moſt Excellent, fo any Action 
which tends to his Diſhonour, is of all others 
the molt wicked and deteſtable. And as the 
Obedience and Reverence due to him, which 
confilts chiefly tn the Miomt of our Minds, 
ought to influence and govern our whole 
Lives; fo (as he himfelf has diſcovet d his Plea- 
fare), thoſe Mint by which we expreſs our 
external Reverence to Fim may be ſuperſeded, 
when they come in Competition with Zhoſe, 


which deſign any extrao benefit to Man- 
kithd, or to avert any t Evil from them, 
where there is danger in the delay. Luut. XIV. 


v. 1. the Aion next in remove from theſe, 
are ſuch as affect the whole Body of Mankind; 
And then ſuch as diſtuth the Publick order of 
the Common-wealth. Afierward's follow thoſe 
Criminal Actions, that affect only cular 
Men; and under this Renk, the Cuil Court ſets 
thoſe foremoſt, thatitrike at Liſe, the Founda- 
rion of all our ral Fleappineſs ; and next 
ſuch as concern the Members, not Vital, but 
without which fe it ſelf, would be an uneaſie 
Burden; And which are tobe valued accordin 
to the dignity of: their uſe (2) The nes 
Claſs of Criminal Attions are thoſe, that dil. 


order the quiet and bononr of private Families: 

the Foundation of which is Matrimony : 

(chough Philo rhe Jews, in his Book 4 Decaltes 

& de Special. Leg. places the Command againſt 
Adultery, before that againſt Murther) And in 
the next place, we may ran thoſe that rob us 
of, or deny us thoſe Bleſſings, which make ug 

the Neceſdaries and Conveniences of Life; and 
that either airectiy or inair ect, by depriving us 
of them out of wicked deſign. And in the la 
place, we may reckon ſuch as deprive us of our 
Reputation, or civil Character and Efteem. In 
the particulars of theſe Crimes, ſuch are of the 
firf# Rank, which have reach'd to the greateſt 
height of a conſummate perpetration. The Jx- 
feriour are thoſe that terminate in ſome 47s, 
and are not arrived at their full growth. And 
in theſe, the Degrees of Malignity differ accord. 
ing to the pitch they have arrived at. And 
here we may obſerve, that naturally, a Deu, 
and Znclmation to tranſgreſs, in any particular 
Ack, muſt not be con der d under the ſame 
Degree of Enormity, with the Facł it ſelf, 
actually finiſhed ; becauſe Evil preſents it ſelf 
to the Mind, under more odious and diſagree- 
able Colours, when we come to c/oſe with the 


Commiſſion of it; and conſequently a Man muſt 


have greater OHinacy, and Reſolution, to over- 


come it, than when it lies, as it were at a Diſt- 
ance, and he hath but newly entertain'd the 
thoughts of the Mtempt. When therefore we 
ſay the Will is the ſame with the Deed, we 
muſt underſtand, that this is meant only of 
ſuch an A# of the Vi which is united with 
the utmoſt Zudeavour, fo that no new Operation 
of the Vill Iutervene between this and the 
Event of the Crime, though the ſucceſs of the 
Arias fail; As ſuppoſe a Man takes aim at an- 
other to ſhoot him, tho' he ſhould miſs his 
Mark (3). And therefore Sir Tho. More, Eutop. 
2. faith, That there is no leſs Danger in 
* having 2 any ones Chaſtity, than in 
having actually violated it. For in every 
Cximinal Action, a ſettled and determinate 
© endeavour, is equal to the Deed. For tis 
© not reaſonable, that that Man thould have 
any allowance made him for what was 
* wanting to the completion of his Action, 
* ince twas far enough from his intent, that 
any ſuch de ſect ſhould happen. But the gene- 
rality of ſuch kind of Zvzls are rated higher 
or lower according to the Diſparity of the Sub- 
gets they happen to light upon, as to their 
State and Condition, Happineſs or Infeliciq. 
Ae, Time, or Neceſſity, or any particular Paſſion 
or Affection, that might byaſs to ſome par- 
ticular zood, or give an Aver/iou to ſome Species 
of Evil. i muſt we only barely con- 
ſider, what are the direct and immediate Con- 
ſequences of any Action, but alſo what elſe 
may probably enſue; as in Fire, and Inunda- 
tions, the Miſeries and Deaths of a number of 
unfortunate People, are always to be conſidet d 


(=) See 2 Pet. II. 15. (6) Apolog. pro Neredet. c. 18. 
hereafter in Scrion 25 towards 5 5 


— 


4B e. K. 420 See Gros. B. 2. c. 26. f. 30. (3) See 
| (a): And 
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(4): And therefore the Chineſe make it death, 
for any Man to be the occaſion of the breaking 
out of Fire, tho' it were only by his neglect. 
XIX. The intenſeneſs or remiſneſs of the 
Wilt and [nclination, are to be meaſured 
principally by the Cauſes and Motives which 
engage Men in Sm (t). There is hardly any 
Man wicked, without cauſe or defign(2); for 
if a Man be in love with Vice, urely for its 
own ſake, and ſin only out of Vanity and 
Affectation, or has no other reaſon to give for 
hrs Vices, than that they are unaccountable and 
incredible (b), he muſt certainly be arriv'd at 
the higheſt pitch tis poſſible for Human Im- 
piety and Impudence to reach. And therefore, 
we never find any Malefactor ſo confident, but 
he will either deny the Fact, or pretend ſome 
Planſible reaſon for excuſe, and extenuate it from 
ſome pretence of Nature (c). Tis certain, the 
greateſt part of the World are perſwaded into 
Sin by their Paſſions. Some of theſe preſs 
us with a ſort of Violence, to eſcape preſent 
or imminent Euil. And tis reaſonable theſe 
ſhould be allowed to excuſe or extennate the 
Crime. And therefore ſuch Crimes as are the 


Effetts of the Fear of Death, impriſonment, 


or any great Diſcontent, Pain or Paſſion, or of 
extream Poverty, are always look'd upon to 
be excuſable. The wiſe Hebrew pronounces, 
That the Tief whoſe mean Circumſtances 
_ tempt him to Steal, is a more excuſable Cri- 
mina than the Aaulterer. So Theft in caſe 
of Hunger, is a leſs Crame, than the ſame, 
when it is the effect of unmeaſurable Avarice ; 
and Perjury upon fear of Death is more ex- 
cuſable than only upon the view of Gain, or 
to betray a Truſt. And thus, as the Author 
ad Flerennium ſpeaks, B. 2. (3). * Tis a greater 
* Crime to debauch a Woman of Quality, than 
commit Sacriiege ; becauſe tis poſſible Ex- 
* tremity may force a Man upon the one, but 
the other can be the effect only of ungovern- 
—4 Luſt (4). And 123 14 _— 
ive by encouraging aud ſupplying the s 
of * , de . more oe pans, 
than any Man that purſues only his own Plea- 
ſure. It is the Opinion of the Emperor An. 
Zonmus (e), That thoſe Crimes which Anger 
gives occaſion to, are more excuſable than 
thoſe that ariſe from For, ſaith he, a 
© Man that yields to the Paſſion of Anger, 
© ſeems to break with the Laws of Reaſon, 
with ſome Fegret and ſecret Reluctance of 
Mind; but one that ſins in complaiſance to 
© his ZLafts, gives himſelf up with Pleaſure, 
© and therefore is more intempe rate, as well as 
© more ſoft and effeminate in his compliance. 
And as another obſerves (J), Aer has a 
« much ſtronger, and a more violent influence 
« upon us than Love; for that gives us time 


to deliberate and conſider with our ſelves; . 


but Anger raiſes ſuch Storms in men's Breaſts 
©as hurry them beſides themſelves, aud is 
never quiet till it is ſatisfied. The Biaſs of 
the other Paſſwons inclihes men either to ſome 
real or imaginary Good: The things that are 
really _—_ can have no natural 7endency in 
them to tempt us into fin; ſuch are all kind 
of Yertues and the Actions which flow from 
them. Other things may indeed be good in 
themſehyes, but may be alſo inducements to Sin, 
according to the 4:/Þofitzon of the Man's mind, 
you is in __ hair Of * Kind, 
ome are and delightful; others inſtra- 
mental Dr procurement of delights , 
which are ſuch as we call aſeful. Now every 
Crime committed in purſuit of any of zbeſe 
things, is (cæterit paribus) look d upon to 

more excuſable, the more that which was 
in view, appears to be agreeable to Nature, or 
the more ancaſy Men are without it. The 
imaginary Things are fuch as Men owe 
the Credit and Value of, either to their Fully, 
their Yanity, or their Yices : Among theſe, 
we may rank Yain-Ghry, or an Opinion of 
more than common Worth, neither bottom'd 
upon Vertue, nor with any mixture of real 
Profit joyn d to it; as alſo Revenge, as it pro- 
poſes to it ſelf, nothing elſe but the harm of 
the injurious Perſon. And the leſs of Nature 
there is in Theſe, and the eaſter it is for a Man 
to be without them, the more creminal are thoſe 
Action judg d chat flow from the purſuit of 
them ( RY It is alſo certain, that all Crimes 
which are the reſult of clear and diſtinct 
Knowledge, are greater than thoſe which ariſe 
from Errour and Miftake : and that thoſe Er- 
rours are more dangerous and criminal which 2 
Man runs into, through an ob/*:xate purſuit of 
his own Principles, and falſe Reaſon, than 
thoſe which he imbibes from Publicł Teachers. 
And it is alſo well obſerv'd by Hobbes, Levi- 
ath. c. 27. That the fame Fact committed 
© upon a preſumption of Power, Friends, or 
© Riches, by the affiſtance of which, the Of- 
fender hopes to reſiſt the Publick Miniſters 
* of Juſtice, is a greater Crime than when it 
© proceeds from hopes of not being diſcovered, 
© or eſcaping by flight; for the one is an open 
* contempt of the Zaw, the other not (5). 
And therefore Arifotle ſaith (i) ſuch as 
deny and perſiſt in their Crimes are 12 
a wich more ſeverity; but ſuch as think them- 


© ſelves juſtly dealt with, deſerve to be us d 


© with gentleneſs and lenity : and the reaſon is 
* plain, becauſe 'tis impudence to deny what is 
© plainly prov'd; and 1mpudence is contempt 


and wilful oppoſition. Ard this View 
( ſays Seneca (d)) a wiſe Man will ſome times par 
4 great Crime caſter than a leſs, if he 


that that was the eie rather of weakneſs and 
infirmity, than _ and malice ; and that 


— 


L. 2. c. 19. (b) Calpurn. Flaccus, Declam. 2. Princi 
End. See hereafter, Se&. 21. towards the End. 
(f) Libanizs, Neclam. 23. (g) Gro. d. I. ſ. 29. 
(K) Senec, de Ira, I. 1. c. 16. 


#) Vid. Gree. d. 1. 417) Vid. Gree. d I 2. (z) VS de Benet, L. . C 17. V. Auftor. ad Hereaniam, | 

my Flaccs (e) Cicer. de LL. IL 1. c. 14. (3) Chap. 39. towards the 

Add. Fal. Max. I. 8. c. 1. in fin. 
Add. Ariſtot. Rhet. 1. 1. c. 12, & 14. (i) Rh. I. 2. c. 3. 


L11l 2 this 


ce) L. 2. c. 16. 
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this is the product of a cloſe, deſigning, inueterate 
Oraf7. Neither will be puniſh the ſame Crime 
after the ſame manner, in different Q 45 
when what the one committed through maiſcre- 
tion and negligence, the other did indu ftr iaaſly 
and deliberately. 

XX. Another Argument of the great force 
and violence of the /nclimation and /ntention, is, 
when beſides the common Reaſons that ought 
to be ſufficient to reſtrain a Man from ſin, there 
happen to be other particular Reaſons, founded 
either in the Per/on of the Deb t, or in 
the Perſen of him who was injured in the Fact, 
or in any other Circumſtances. Thus as Ju- 
vena / ſaith (a), 


Omne animi uitium tanto conſpeRtius in ſe 
Crimen habet, quanto major qui peccat habetur. 


More publick Scandal Vice attends, 
As he is Great and Noble, who offends. 


And thus the ſame ſort of Sin, committed by 
a Church-man, is look d upon to be a greater 
fault than by any one elſe, becauſe tis expected 
he ſhould be a Pattern of a pious and unblame. 
able Life to others: For a Man that neglctts 
himſelf, what he perſwades others to do, con- 
fates his own counſel by his practice; for the 
force of his example by which he diſſwades, ir 
much flronger than all the Ar, s by which 
he would convince (b). Tully ſaith, © The 
«Guilt there is in the Vices of a Prince, is 
not ſo much to be confider'd ( tho' that too 
* may be great enough) as.the conſequences 
© that attend them, that there will be always 
great numbers ready to imitate them; and 
© therefore Princes of bad Morals deſerve very 
ill of the Common-wealth ; not only as they 
« are vicious themſelves, but as they ſpread 
© and propagate Vice: not only as they are 
© wicked themſelves, but as they do more 
© harm by their Example than by their Sin 
(e). Thus Tacitus (1) ſauh of Capito, 
© That he was the more remarkably Scanda- 
© lous, becauſe being ſo great a Maſter in the 
© Knowledge of Human and Divine Laws, he 
© had forfeited his publick Character, and diſ- 
6 goes his own private Skill. And Tul 
© faith in exotber place (d), As it would be 
© unpardonable in a Man that profeſt himſelf a 
*Grammarian, to ſpeak improperly, or in one 


© that proſeſt to have Skill in Singing, to ſhow 
© none in the Practice of it; begaulg theſe are 
© Faults in the Arts they pretend to: 80 a 
« Philoſopher that is guilty of Misbehaviour 
in the Conduct of Life, is the molt inexcy. 
© ſable; becauſe he is deficient in thoſe Duties 
© he affects to be thought a Maſter of; and 
© commits Miltakes in the Art of Life which 
© he proſeſſeth (e). In Pera, under the Empire 
of the Tuca s, a Magiſtrate found guilty of any 
Crime, was puni with greater Severity 
than any priuate Offender ; For This reaſon 
added, that He was expreſly err'd to the 
Adminiſtration pg and-plac'd in an Office 
of Truſt, upon the preſumption that he was a 
Man of more than common Probity and Good- 
neſs (f). Upon this account the /njwrics of a 
Friend, affect us more than thoſe of an Euemy 
And on the other ſide, a Benefit con- 

ferr'd by an Enemy, is more pleaſing and more 
valued, than the Aindueſs of a Friend: Not- 
withſtanding what Terence ſaith, © That when 
©2 Man ſtands in need of a good turn, he is 
glad to receive it at any hand; but tis double 
© pleaſure to receive it from one he has reaſon 
© ro expect it from (h). For the ſame Reaſon, 
© an Affruut from a Man of mean Circumſtances, 
is more inſupportable than from an Equal or Su- 
periour (i): or from a Man's own Chilaren or Ser- 
vants,than from another's. There are alſo ſome 
particular Crimes, which are branded with 
rticular /nfamy, as conſiſting in the wo- 
xo of ſuch As of Duty, which Men are 
obliged to pay to certain particular Perſons, 
( 2) and are therefore judg'd to be more 
highly wicked; ſuch as Dyſobedience 10 Pa- 
rents, (3) Inhumanity and Rudeneſs to Rela- 
tions, [ugratitude to Benefattors ; which are 
look'd upon to be more heinous, than if they 
terminated in any other Perſons (4). Iñ fine, 
tis a material aggra vation, to conſider the time, 
and place, when, and where the Fad? was com- 
mitted. And thus the ſame Crime committed 
in a publick place, before Witneſles, is greater, 
than when a Man endeavours to conceal it; 
both becauſe, what is ated with the advan- 
tage of ſecreſie, at leaſt gives leſs ſcandal ; and 


becauſe tis a ſtrong preſumption, that, that 


Man is a bold and baraen d Offender, that has 
the impudence to out-face the World, and to 
ſin, as it we re, in defiance to all the good and 
ſober part of Mankind (7). Thus it is 2 


(a) Sat. VIII. v. 140, 141, Die Chry/oft. Orat. x. de Regno, p. 9 C. Any Vice in a Prince is more heinous, 


and more in view. And te this ſenſs we may apply that 


Pliny, Nat, Hift. JI. 5. c. 1. Men are never more Cre- 


dulous and eaſy of Belief, than when any Falſity is promoted under the Authority of a Great Man. 


(b) Libanius, Declam. 29. (e) Cicer. de L. L. I. 3. c. 14. . 
- 1 Stains. (1) Annal. III. 70. (d) Tuſc. Mat. I. 2. c. 4. (e) Qxintil. Declam. 3. p. 38. Tis the Mis. 


are of dee 
fortune of Superiors to be he to 


Pernicious, when the Author of it is Great and Powerful. 


g) Perren. One that offers Violence to a 
than a 2 5 — 
reigner was Puniſb d more ſeuereily 
ul Baniſhment, (h] Terent, 2 
Wo D. rp ay + ſ. 8. Rd 
| Paſſage in Lyſias, ſpeaking to t enians, 
vere tu your own Subjects, when 


is a Villain, but a Man that injures his Friend 
Cal, occording 16 Nic. Damaſcenus, de Moribus Gentium, 4 Man that Kill d = Fe- 
then if be bad Kill d 6 Suljed. The Puniſhment of the firſt, was Death, of the ſecond, 
AR. 2. Sc. 3. v. 1,2. (i) Vid. L. 47. t. 10. I. 17. ſ. 3. D. de Iujur. 

id. Gre, L. 2. c. 20. . 30. & 2 Sam. c. XVI. v. 11. (U To this purpoſe is that 
Orac. 4. contra Audecid. c. 6. Ye ought to ſhew your ſelves more ſe- 
they Prophane the Rites of your Religion, than to Foreigners; Becauſe the 


Senec. Hercul. Fur. v. 745, 746. The Crimes of Princes 


what they do Themſelves: and Evil is always moſt 
) Garcilafl. 4 la Vega Com. Reg. I. 2. c. 14. 
is little leſs 


Crime, as theſe commir ic, ſeems to come from Abroad ; in your own People tis Native and Inteſtine. 


(1) Vide 4riftor. Probl. ſ. 29. q. 14. Vide D. De uli ſupra, I. 7. C. 8. 


greater 


; 
4 
8 
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greater fin, to be guilty of unchaſt Actions in 
2 Church, than in a Taverns ; to firike in the 
Court, than in a private Houſe; and to be 
guilty of Intemperance on an ordinary day, 
ceteris paribus, is more excuſable, than on days 
fet aſide for Devotion (4). Thus Cicero ſe- 
yerely aggravates Antony's Crime, for coming 
into the Gurt fo diſorder'd with Wine, as to 
be forc'd to vomit while he fate on the Bench 
() Thus the Declarmer ſaith (c), That 
tho“ Rudeneſs in any other place may per- 
© haps be excuſable, yet in the Temple, where 
we fet a guard upon our words, where we 
© compoſe our Souls, and confine even our 
© thoughts, to offer an injury, or affront there, 
with the ſame boldneſs as in an unfre- 
©quented, private place, is unſufferable (4). 
Laſtly, The Methods and the Juſtruments uſed 
in the commillion of. the Fact, ſeem to be ac- 
cellory to the aggravation or exienuation of the 
Crime 5 becaule tis uſual to infer from them, 
the force or weakneſs of the intention. And 
—_— us a er Ong 19.905 a oe of 
his „by forcing his e, iggin 

through his Walls, or artificially kin. his 
Locks, than by going in boldly at an open 


oor. 

XXI. Auotber Thing which aggravazes or 
extenuates the Crime, is the power or ability 
the Perſon was Maſter of, to forbeer the Fad? (1). 
For ſome Men have clearer and more lively 
Apprehenſious of the Reaſons why they ſhould 
decline i As than others. And ſome have 
ſtronger Propen/izzes than others to ſome 
particular ſorts of fins, which may be account- 
ed for, either by the particular mixture and 
confiitution of the Body; or elſe by the Ae, 
Sex, Education, or other Circumſtances (e): 
For 'tis eaſie to obſerve, that young People, 
Women, and Men of groller natural Parts, or 
that have had no advantages of Education, do 
not ſo accurately diſtinguiſh between Juſt and 
Unjuſt, Lawful and U ; and know very 
little of the meaſures of them, or how to 
weigh and conlider them (F). In Perſons, 
where Choler is the prevailing humour in the 


Body, Ager is the governing Paſſion ; others 
of more and warmer Blood, are eaſily inclined 
to Luſt: & e turns our Deſires one way, and 
Touth another (g). Again, The nigher any 
Ewl ſeems to threaten, the ſtronger is the 
fear it cauſes, and the more difficult it is to 
reliſt it. A freſh Reſentment ſtrikes us with 
more Violence, than that which hath been 
cool'd by interval of time. And tho' Gr: 

and Diſcantent will not always be ſilenc d at firſt 
by Reaſon, yet they have not the ſame excuſe 
when they have had time to be compoſed and 
quieted. In al, It is more Criminal to go 
ledately and calmly to commit fin, than in 2 


diſorder and diſturbance of Paſſion ( 5). And 


therefore Ariflotle ſays, That every Man 
* muſt think him leſs excuſable, who engages 
in a bad Action upon weak Temptations, than 
© One, that 1s guilty of the ſame, upon the 
© violent perſwaſions of ſtrong Paſſions. And 
© that when a Man ſtrikes in cold Blood, he is 
© more Criminal than if he were angry; for 
how far would ſuch a one proceed, (faith he) 
if he were heated into a Paſſion? It was 
Pittarnss Law indeed ( i), That ſuch as abus'd 
others in their Wine, pay double the ſum 
they ſhould do, if they had been ſober : For 
© ſince People in that condition, ( faith Arr- 
© fotle,) are generally inclined to be more abu- 
© five than others, the Law doth not fo much 
© regard the Pardon which ought rather to be 
© 2allow'd to Men in the diſorders of Drink, as 
© the publick Good (). Bur Crimes that ariſe 
from Paſſions, are look d upon to be leſs odious 
when they are the effects of a Paſron alarm'd 
and rouz'd in us at the appearance of Evil; 
and ſuch as ariſe from an ite or eager 
purſuit after ay one. eſpecially the more 
needleſs ones, to be more criminal. For Pla- 


ſure doth not affect us ſo ſenfibly, and may be 


eaſier delay d, or fatisfied more innocent! 
ſome other way without guilt. And ( Ari/fot 
faith) therefore, That 'tis a greater un- 
© eafineſs to bear Pain of any fort, than to 
deny Pleaſure: For, (ſaith he in another 
© place) Pain diſtrafts and weakens Nature in 


(a) Thid. I. 9. . 1. D. de Ijeriis, &c. (b) Cicer. Orat. Philip. 2. c. 25. (c) Quintil. Declam. 252. If any Injury 
be done to the Magiſtrate, it is an Act of Hoſtility againſt the State; if to an Ambaſſador, Satisfaction — be 
demanded by War, and the Laws of Nations. The fame Sum of Money taken from a private Man, is Theft ; 
from the Altar or Temple, Sacrilege. And fo one chat violates another's Chaſtiry, ſhall pay to che Party demand - 
ing barely Satisfaction for Virginity, Ten Thouſand Seſterces ; but one that hath been publickly Guilty of the 


ſame Crime, and raviſh'd a Candidate to the Pricſthood, muſt not be allow'd the ſame Terms. Quintil. Decl. 264. 


Add. Inftic. Orat. 1.6. c. 1. 


d) Demoſthen. adv. Midiam. T was Abuſed by my Enemy, in cold Blood, in the Morning, out of Malice, not 
upon any hear of Wine, publickly, before Strangers, as well as Cirizens, and that in the Temple, whether I was 


obliged ro go by the Duty of my Office. 


(1) Vid. Gror. I. 2, c. 20. f. 31. (e) Vid. L. 48. t. 13. L 6. D. ad L. Juliam peculatus, Cc. in Princip. 
(f) Precep. Hiſt. Vandal. 1. 2. c. 14. As it is very unuſual, ſo it would be the more commendable, for the Son 
to lay aſide that Falſeneſs and Violence of Temper which run through the Family, and to take up a contrary 


Coolneſs and Probity. 


(g) Gremond. Hiſt. Gall. 1. 13. Young People ſeldom trouble themſelves to be Wiſe, becauſe they look upon it 
to be their Privilege to do what they pleaſe. Libenics, Decl. 2 . p.31. C. D. Ed. Pariſ. It borders very much upon 
Youth, to negle& the Obligations of Duty, and to be ignorant of what is Juſt and Honourable. 76:d. In all Na- 


tions the Age is made the Excuſe for young People. 


(h) Cic. Off. 1.1. c.8. Thoſe Faults which are the eſſects of any ſudden Commotion, are more excuſable than ſuch 
as are premeditated and deſigned. Philo Jad. de Specialibus 2 4 791. B. Edit. Pariſ. ſays, That it is an im- 
i Plato 


2 Crime which is not the effect of much Deliberation. 
I 


L. L. L. 9. p. 931. C. Ed. Wech. They that 


Ila Man u r ſe Malice, are to be Puniſh'd more ſeverely, than ſuch as are guilty of Man-ſlaughter onl 
our of a Cadden Raſhneſs. (i) Ariſtet. Polit. I. 2. c. 12. 1 gpilry Yo 


Sapient. p. 155. F. 


(k) Thu Lew i: alſo mention d by Plutarch in Conviv. 7. 


the 


| 
[ 
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© the Perſon that ſuffers it; but Pleaſure hath 
A different effect, and offers it ſelf fairer to 
© our choice, and therefore ought to be thought 
© more criminal and opprobious (a). Laſtly, 
Another motive to alleviate the Penalty, is 
when a Mzn's Friends and Relations perſwade 
him to {ranſgreſs the Laws (b) 

XXII. Tis allo uſually conſide r d, whether the 
Male factor were himſelf the Fir/t of the Ain, or 
were ſeduc'd by the Examples of others; whe- 
ther this be the # F time he is found guz/ty, or 
whether he be an o/d Offender. For in cvery 
Common- wealth, the * Man that has the 
boldneſs to commit a Crime, which is like to be 
of ill Example, and which he does in a manner 
inform others in, is more h:ehly Criminal, than 
another that has been encouraged by frequent 
Precedents in the like Crime before (e). Aain, 
the ſame Fat, il it hath been conſtantly puniſh'd 
in other Men, is a greater Crime, than if there 
have been frequent Inſtances of /mpunity be- 
cauſe the jir/t is greater Contempt of the Co- 
vernment and Laws, than the latter. But the 
more or leſs frequent Repetition of the ſame 
Action, doth not make it in it ſelf better or 
_ worſe, any farther than as it diſcovers it to 
proceed from inveterate Cuſtom or Habit (d). 
And ſince regard is principally had to the fre- 
guency of the Repetition, in the making an eft:- 
mate of Moral Actions, (ſince from thence tis 
uſual to meaſure the force of a Man's Reſolu- 
tion; and therefore it is commonly ſaid, that 
ill Habits are worſe than 11 Ar.) it ſuffi- 
ciently appears why a g Action which a Man 
has frequently repeated, is look d upon to be 
better than one he has but newly begun, or 
very ſeldom practiſed and on the other hand, 
why a bad Action, often reiterated, is judg'd a 
greater Crime, than one the ſame Perſon has 
but once or twice been found guilty of (1). 
To this purpoſe was the Emperour Julians 
Law againſt Zyars (e); If any of my Servants 
be found guilty 4 a Lye, the firſt time, I par- 
don it; if he preſume a ſecond time, I bear with 
him: if it be prov'd upon him a third, he has not 
abſolutely incurr d my Diſpleaſure; but if be 
venture the fourth time, I forbid him my Pre- 
ſence. But the Perwuians under the Govern- 
ment of the Tmca's, took particular care to puniſh 
the firſt Eſſays of their Crimmals, becauſe by 
this Method they thought they might prevent 
the return of the ſame Crime another time. 
For unleſs the Feeds are rooted up when they 
firſt appear, it muſt be expected that they will 
plentifully encreaſe. And where Juſtice moves 


ſo ſlow as not to reach the Ofenatr, till he has 
repeated his Crime, private Subjects are apt to 
grow impatient, and to take the liberty to Re- 
dreſs themſelves, to the prejudice of the 

lick Peace (f). Neither is it any Objection 
that a good Habit gives an eaſineſs to good 
Actions; or that on the contrary, an ill Habit 
makes it difficult to forbear doing i. For 
that labour it muſt coſt a Man to attain the 
good Habit at firſt, is a ſufficient reaſon why 
the value of it ought not to be leſſen'd, tho 
the exercile of it be Eaſy and Pleaſant. And 
on the other fide, the averſion to Sin, ought 
to be therefore the greater, becauſe by a fre. 
guency in doing ill, a Man ſhall contract ſuch a 
Familiarity with Vice, as he will hardly ever 
be able to renounce, and by repeated Tranſ- 
greſſions will be abandon'd to Impudence, and 
torget the ſenſe of Shame. For the common 
Infirmities of Human Nature, will excuſe ſome 
Errors and Slips in the conduct of Life; but 
to be often guilty of the ſame Miſcarriages, 
is a degree of Madneſs not to be born with (g). 
The Faults a Man is guilty of at ſixteen, wilt 
not appear the ſame, 1ho' all other Circumſtances 
be ſuppoſed to contmue, when he is forty; for by 
that time, beſides that, his Habit arg in. 
veterate and inexcuſable, the maturity of his 
Juagment muſt cut off all pretences of excuſe and 
plea for pardon. And all theſe tbings are, with 
good reaſon, to be conſider d in /evying puniſh. 
ment. For a Crime of no extraordinary Ma- 
lignity, upon the firſt Cmmiſſion, may be more 
eaſily pardon'd; or at leaſt puniſb d with /eſs 
Rigour, than one which has been the common 
Practice of the Delinguent (2). Sometimes 
alſo, future Reformation is made the Condition 
of Pardon for palt Offences: And in defe& 
of that, the Pumſhment of the paſt, is join d 
with that of the repeated Crime; and former 
Miſdemeancurs are again brought under the 
reach of Juſtice (h). From whence it appears, 
in what Senſe that common Aphoriſm is al- 
low'd to be True, That the Eſtimation of 4 
Crime is never encreas'd by any after Af (3). 
And here it might alſo be enquired, how tar 
that Cuſtom of the Perſians, which Herodotus 
ſpeaks of, was agreeable to Natural Zquizy, 
when in Criminal Caſes, the whole Courſe ol 
the Delmquents Life was examin d, together 
with his particular Offence ; and if upon the 
whole 1t appeared, that there was an overbal- 
lance of goed Actions, the Crime was pardon d. 
But upon a ſtrict view, it mult appear that all 
that ſignified nothing to the zntrm/ich eſtima- 


(a) Arift. Nicom. I. 7. c. 8. The Intemperance of Anger is leſs Criminal than that of Luſt. Id. Nagn. Moral. I. a. c. C. 
A violent inclination for Pleaſure is much more faulty than any exceſs of Anger. For Anger is a very reſtleſs un- 


eaſy Paſſion, and every one that is under the power of it, finds himſelf diſcompoſed. Bur the Incontinence that 


ariſeth from the concupiſcible Appetites is attended with Pleaſure, and therefore is leſs excuſable , 


becauſe it 


ſcems to be the effe& of Wantonneſs and Effeminacy. There is a Paſſage like this, in Marcus Antoninus, I. 2. f. 10. 


Ad. Ariftor. Probl. ſ. 29. q. 16. 


(d) Vid. L. 48. t. 19.1. 28. ſ. 3. D. de penis. 
c. 4 J. 27, 28. (1) Vid Cet. L. 2. c. 20. . 30. 


Com. R. I. 2. c. 14. (g) Sir Tho. Browne's Relig. Medici, 
6) Nunquam creſcit ex poſt facto, præteriti dalicti aſtimatio, 


(b) Vid. L. 47. t 16. 1. 2. D. de receptator. Ad. Grotius, d. I. f. 29. 
(c) Yeleius Paterc. L 2. c 3. Precedents ſeldom ſtop where they begin, 
will ſoon make way for themſelves ro break our further. 


but if allow'd never ſo little Liberty, 
Vid. Gel. I. 10. c. 19. Polyb. excerpt legat. 91. c. 5. 


Ant. Matthæus de crimin. tit. de furtis. ſ. g. ſeqq. & L. 48. P. tit. 18, 
2 Libanius Legat. ad Julian. 
FS 


(Ff Garcilaſs de la Vega, 

(2) V. Grote. d. I. (h) See 1 Kings I. 52. II. 23. 

50. t. 17. De diver. reg. Juris, I. 138. f. 1. _ 
71 
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e 


tion of the Crime - and therefore tis probable, 
this Method was not us'd in Crimes of an 
higher Nuality, and where] there were mani- 
felt Proots of the prepenſe Malice of the Cr:- 
minal ; but as Grotins d. l. thinks, was, or at 
leaſt ought to have been confin'd to ſuch Caſes 
only, where the Delinguent being not other- 
wiſe notoriouſly vicious was unwarily betray'd, 
by ſome Satisfaction or other, he conceiv'd, he 
ſhould find in the Commiſſion of the Fact, or 
elſe, where the Proof of the Fact lay Intricate 
and Perplext, a view of the Crimmal's Life 
might be neceſſary to give the matter ſo much 
Light, as todiſcover whether it were probable, 
he was guilly or not: ſince a Man muſt make 
ſeveral Steps before he can come to the highe/? 
pitch of Guilt (1). Yet Ferodorms (a), gives 
us an Example of Sanadtces a Perſian judge, 
—.— 3 commanded to be Crucified for 
taking Bribes, and giving wrong Judgment ; 
but when he call'd 45 — that * — 
and good Offices he had done him, were more 
than his Crimes, order'd him to be taken down, 
and admitred him again to favour. And Cicero, 
in his Defence of Sulla, reaſons the ſame way, 
In all Matters of Importance and Concern, 
(Jaith he) we are not to meafure a Man's In- 
*rentions , Thoughts, or Actions, by the Fact 
it ſelf.; but by the Circumſtances of his Life; 
*and the reaſon ( ſa;th be) is, becauſe accord - 
ing to the Opinion we receive of a Man's 
© Morals, we Conjecture, how far he 
* may be guilty, and low farnot (b). And for 
this reaſon, it was uſual in the Old Roman 
Judgment, for the Accuſer to begin with a 
Cenſure upon the Life and Behaviour of the 
Criminal, and on the other fide, the Patron! 
either made excufes for him themſelves, or 
brought in the Zaudatores, Perſons that ſhould 


give Teſtimony of his good Behaviour. And 


there was good reaſon for the Practice; for 
conſidering the general Depravation of Man- 
kind; a Jucge ought to be very cautious, how 
he takes away the Life of any Subject, who 
upon the whole, may rather be thought a good, 
than a bad Man. Burt it is to be obſerved, that 
an Inquiry into the Criminal s Marals, and 
Life, where the Fact is intricate and ob- 
cure, may make the Preſumptions great on 
both ſides; and therefore, that if any Man has 
clearly V himſelf of the Crime he was 
indicted of, he may lawfully plead, that be was 
not oblig d to make a Defence for his Moral, or 
vindicate bis former Behaviour, but only to ac- 
quit himſelf before the Court, of the Crimes his 
Accuſers drreftly charged him with (c). But yet 
when a Man that has always been a regular and 
dutiful SwhjeZ,changes bis whole courſe of Life; 
there is good reaſon the Laws ſhould deal ſe- 


verely with him, upon a double Account ; both 
becauſe he hath been guilty of a Crime, and 
becauſe he has made ſo ill a Choice, as to change 
a good Courſe of Life for a bad one (d). 

XXIII. Now although from what has been 
ſaid, it ſufficiently appears, that one Crime is 
greater than another; and that Human Juſtice 
ought not to puniſh every Crime with equal ſe- 
verity ; yet notwithſtanding, it muſt be con- 
feſs d, that both the preciſe Quantity and Quae 
lity of Human Puniſhments, depend upon the 
Determination of the Civil Sovereign, which is 
principally to be directed, by the advantages 
_=— Fn Good of every Common- wealth. 

pon this view ſis K1 of Egypt „pu- 
niſh'd no ef Death in all his Reign; 
but according to the Degrees of every Man's 
Offence, condemn'd him, to bring a quantity 
of Earth, or Rubbiſh to the City he belong'd 
to. And by this method the Ground the Cities 

upon was rais'd higher, and the Cities ſe- 

cur'd againſt the Inconveniences of the Flood 
__ rifing of the Vie (e). But indeed 
there is no Neceſſity, that there ſhould he al- 
ways the ſame Proportion obſerv'd between the 
Penaltzes, as there is 4;/tance between the Ob. 
jets injured by the Offender. Every parti- 
cular Crime may be ſentenced to a particular 
Puniſhment, as it happens to be moſt agreeable 
to the Circumſtances of the State; without any 
Regard, whether another Crime, which in it 
ſelf may ſeem greater or leſs than this, be pu- 
niſh'd with more or /eſs Severity. Plato pro- 
3 2 Law of this Nature (f) *Tha? if any 

© Man robb'd the Public, whether of more or leſs, 
* his Puniſhment ſhould be the 7 For (/aith be) 
© 2a Man that takes away a thing of leſs value, 
© though he doth it with leſs force than another 
© that robs the State of ſomething greater, yet 
© he is guilty of the ſame ill Principles and In- 
© tentions : And a Man that takes away ſome- 
© thing of conſiderable worth, which he neverde- 
© poſited, can but be Unjuſt and Criminal. The 
Law therefore doth not infli& greater or leſs 
© Penalties upon the Offenders, from the Com- 
*pariſon it makes between the Degrees of their 
© Theft, but becauſe it ſuppoſes, that one is 
© more capable of being Reform'd, than the 
© other. "Tis certain, a Juage ought fo far to 
obſerve Equality in the Diſtribution of Puniſh. 
ments, as to take care that ſuch as are equaily 

uilty ſhould be equaly puniſh'd; and that a 
F ault which was ſeverely correFed in one Man, 
ſhould not without very good reaſon be eæcus A 
in another: ſince it mult be expected that 
ſuch Partiality would be a certain cauſe to 


raiſe Diſturbances in the Common-wealth; and 


becauſe a Puniſoment can have no effect when 
it is not inflicted upon any view of publick 


8 Nemo repente fuit turpiſſimus 
c) Author. d Herenniwm. I. 2. c. 3. 
trary way of Life, and grew every day worſe and worſe; 


Juven: Sat. 2. v. $3. (a) Polymnis, c.13. (b) Orat pro Cluentio, c. 25. 
(d) Polyb. J. 7. in Excerpt. Peireſcian. But when he took a quite con- 
twas fit every body ſhout change their Opinions of him. 


te) Heredot. Euterp. p. go. Ed. H. Steph, Diodor. Sic. I. 1. c. 65. Tho' A#iſanes King of Egypt, when he built 
Scum and Filth of rhe Nation, ſhould be carried into a 
(f) Plato de LL. I. 12. init. 


Good, 


Rhinocolura, took care that all thoſe ſort of People, the 
Place by themſelves, that they might not infe& others, Divdor. Sic. I. 1. c. 60. 


p. 982. C. Ed. Vec h. | 


» — 
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Good, but barely in Gratification to przvate 
Paſſion. But ſtill an Eyuality of Puniſhment 
muſt be ſuppos'd only where the Criminali are 
guilty of the ſame Fact in Specie, and not of 
different. For tis common for Human Fuſtice 
to puniſh /-zall Faults with greater Rigour, or 
to take the contrary Method, as the Exigences 
of the State, or the Will of the Legi/lator de- 
termines. And the Criminal has no Reaſon to 
complain of the Partiality, ſince he knew be- 
fore-hand what he was to expect (a). For in- 
{tance, though Theft 1n it ſelf be a much leſs 
Crime than Murder, yet the Thief has no uſt 
reaſon to complain, ſhould he be condemn'd to 
ſuffer the /ame Puniſhment with the Murderer, 
tho' his Crime was not equal in Degree. The 
reaſon why Crimes of different Degrees are 
equally puniſh'd with Death is, becauſe Death 
is the greateſt and laſt Evil Men can inflict (b); 
unleſs it be that ſometimes the way to it is 
ſhort and eaſy, and at other times made terri- 
ble, and grievous, by delay and torture (c); or 
that ſometimes diſhonour is done to the dead 
Body, and infamy fix'd upon the Memory of 
the Perſon (d), which is ſometimes inflicted a 
conſiderable time after the Del: ts Death; 
and may again be recall'd, and taken off (e). 
Beſides, the Will of the Legi/lator is often con- 
ſider'd in determining the Penalty , though 
not in ſo abſolute a Degree, as to exclude the 
Intereſt and Advantage of the Publick, yet to 
ſuch a Degree, that the particular puniſhment 
ſeems in a manner entirely to depend upon it. 
There are alſo ſome Crzmes of fo black a Na- 
ture, as will juſtify the greateſt Severity that 


can be us'd upon Crimimals who have con- 
trated the ſlighteſt Acquaintance with them 
(f). So Philo lays, © That a Man who attempts 
© only to kill another treacheroully, is not the 
© leſs guilty of Murder tho' he fails of Succeſs : 
C 7 the written Law in ons raed wage ng 1, 
0 if a Man come pre tuo bis 
© Neighbour to ſlay 3 1 

* rake him from mine Altar that he may die (g). 
The Athenian Judges indeed, were too ſevere, 
when they condemn'd a Boy for pricking out a 
Bird's Eyes, upon Suſpicion, that it was a ſign of 
2 barbarous Temper, and that he might proye 
a very ill Member of the Common- wealth, if 
he were ſuffer'd to grow up to years of Maty. 


rity (h). But it is not the actual Commiſſion of 


a wicked A that makes the Criminal: 715 
enough that a Man has arm himſelf, and 410 
covers his Inclinationt to Rob and Murder : For 
the Wickeaneſs doth not always begin, but is ex. 
ercis'd and improv d only by the practice. For as 
Paterculus reflects upon Caius Cato's being con- 
demn'd for a /ma// Offence (i); The Inclina- 
tion and Intent of the Offender may ſome- 
* times be of greater force with the Judge than 
the Crime it ſell. For 'tis natural enough 
to argue from the Fact to the deſign of the 
Criminal, and to conſider rather of what 
© Nature the Offence is, than how great (k). 
In Caſes of Treaſon and Conſpiracy againſt the 
State, bare Conſciouſneſs, or Priuity without 
any Aſſeut, and Silence only, and the Conceal- 


ment of it deſerves Puniſhment (I). However 
in the Diſtribution of Paniſbment, there ought 


always to be as much Gentleneſs and Lenity 


(a) Calpurnius Flaccus, Declam. 5. When the Conſequences are threaten'd before-hand, the Fault lies no where 
but in the Sufferer. (b) Lycurg. Orat. contra Leocrsr. The greateſt and the laſt of Puniſhments is Death. 


(c) Ovid. Her. Epiſt. I. 10. | 
Morſq; minus pane, quam mora mortis habet. 


Death hath leſs Pain it ſelf, than the delay. 


Tho ſome think a quick Diſpatch an eafier Puniſhment than a Miſerable Life. Vid. Ceſaris Orat. in Salluft. Conjur. 
Catilin, and Tiberius's Anſwer in Szetonivs, c. 61. To one that deſir d his Puniſhment might be ſhort, was, I am not yet 


reconciled ro you. 


Senec. Hercules Fur. v. 512. Death to the Miſerable is Eaſe. | 
Senec. Eg. Agamem. v. 989. He's yet unskill'd in the Arts of Tyranny, 
That puniſhes with Death. 
El, Ibid. v. 996. Why is there any thing beyond the Grave? 
Ag. bid. Yes Life when one deſires to die. 
Euripid. Hippel. Coron. rays of ads f Crd Syguy oi. v. 147 
Th' Unfortunate deſire a ſpeedy End. | 


Nay, Charren de la Sageſſe, I. 1. c. 39. (VI) f 10. Ranks it among the ridiculous Notions of the Vulgar, to think 
to be reveng d of an Enemy by killing him. For this, ſaith he, is only to take from him the ſenſe of Misforrune, 
and to ſecure him from all further Harms; unleſs a Man thinks it neceſſary to his own Security, to leave no body 
alive that is like to be his Enemy, or to make him uneaſy. In Philoſtrarus I. 1. Apollonius condemn'd the Eunuch, 
that lay with the King's Concubine, to live, by way of Puniſhment. (d) Ælianus N. Hiſt. I. 4. c. 7. 


(e) Vid. Socrat. Hiſt. Eccleſ. I. 7. c. 44. (f) ide Ant. Matthæum 4: Crimin. Prolog. c. 1 J. 5, 6. & ad L. 48. 


D. tit. 5. c. 3. J. 10. & tit. 18. c. 4. Ziegler ad Grot. d. J. ſ. 39. Valerius Maximus J. 6. c. 1. . Vide L. 47. f. I. 
1. I. J. 2. P. de extraordin. Cri min. D. ad L. Cornel. de ficariis. Vide L. 48. f. 8. J. 3. .. 1; 2, 3. Philo Jeu de 
confuſione linguarum, p. 343. C. | | 7 7 

(g) Vide Philon. de ſpecialibus legibus, p. 791. Tacitus = J. 2. c. 77. Qui deliberant diſciverunt, to demur 
is to deſert. Aud to this we may refer that of Plutarch, Czſar. Penalties are not always inflicted for the Fact, buc 
« ſometimes for the Intention and Deſign. Quiutil. Declam. 362. The Law lays the Punifimenc upon the Will. 
Lyſias Orat. in Simenem, c. 12. It is certain that thoſe we reciev'd our Laws from, did not intend that a Man who 
1n a Quarrel had done harm to another, ſhould therefore be baniſhed : But that ſuch as violently aſſaulred and in- 
jured a Man with a deſign to take away his Life, tho' they fail'd in the Attempt , ſhould yer ſuffer that ſevere 
Puniſhment; becauſe they ſuppos d it juſt, that ſhould ſuffer as really guilty of the Fact, that deliberately en- 
deavour'd to put it in Execution; for tho' it happen'd that they were miſtaken in the ſucceſs of the Action, yet 
they purſued it as far as they had Power. Add, lian. Yar. Hiſt. I. 14. c. 27. 3 

(h) __ Inſtit. Orat. I. 5. c. 9. Senec. de Benef. |. 5. c. 14. (iJL a c8. 

(XJ Ad. L. 9. t. 8. I. 5. princ. C. ad L. Jul. Majeſt. Grotius in Flor. ſparſ. in Jus Juſtinian. (1) We have an 
Example of Thuanus, in Benj. Priolus Hiſt. Gal. L. 1. c. 6. and of David Berchinus, in Buchanan. Rerum Scotic. I. 8. 
Ad. Diodorus Siculus, I. 11. c. 54. ng . ſed 

uſed, 
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uſed, as is poſſible. And therefore the Seve- 
rity of Draco's Laws, might juſtly appear in- 
ſupportable, and deſerve So/on's Corrections 
(a). Yet the Courſe wy pe in Peru, was 
altogether as R7gorous; for there almoſt every 
Crime was puniſh'd with Death the Fudpes 
not fo much conſidering the /imple Nature of 
the Offence, as that it was a Breach of the Com- 
mands of the ca, whom they look d upon and 
reverenced asa C (b). Bur there is good 
Reaſon for enbanſing the ſeverity of the Puniſh. 
ment, when juſt Reſentment, and Care for the 
Common Good, makes 1t 2 to ſecure the 
Publick Quiet by puniſhing Male factors. For 
Inſtance, ſuppoſe the imma threaten Danger 
to the State, if he be not puniſh'd in time. H. 
Stephens gives us a Story (ce), of a Man that 
having begg'd for a Pardon of the Ang 
France for the ſeventh Murder he was guilty of, 
and finding he could not obtain it, boldly told 
the A7ng, that he would own only the firs? 
Murder to be his own proper Action, and that 
the /mputation of all the reſt muſt lie upon the 
King himſelf ; for that he ſhould never haye 
committed the other, if the Ain had not given 
him Encouragement, by pardoning the fut. 
Sometimes allo it is neceſſary to make Exam- 
ples of ſome Malefactors to frighten others; 
eſpecially where the general Perſwaſives and 
Inducements to Wickedneſs are ſtrong (1); 
ſuch as are Eaſineſs and Uſe, which nothing 
but a ſevere Diſcipline can Reform. The 
Jeuiſb Law lays a greater _ on the Per- 
jon that ſteals out of the Field, than one that 
robs an Houſe, becauſe the firf# is done with 
greater caſe; c e Exod. XII. v. 1. with the 
"th and ↄth ver. (d). And thus the Scythians 
thought no Crime ſo Heinous as Theft, becauſe 
having neither Houſes nor Folds to 4 their 
Cattle in, no Man's Property could be ſecure, 
it Robbery had any Indulgence. And in ſome 
Nations, Tbef? is look d upon to be a greater 
Crime in a Domeſtick, than in a Stranger (e). 
It was Death at Athens, for a Man to ſteal 
from the Baths, from the Schools of Exerciſe, 
or the Market, or any ſuch pablick Place; but 
one that robb'd a priuate Houſe, was only to 


pay double the worth of what he ſtole(f). X 


Curtius ſays, There was a Cuſtom among the 
© Perfiaus, that oblig'd them to be ſtrict in 
«concealing any Secret that concern'd their 
« Arngs ; and adds, that neither Hope, nor 
Fear, could extort any Expreſſion from them 
that might give Light to diſcover it; the An- 
«cient Conſtitutions of that Empire, obliging 
«them to ſuch ſilence, upon pain of Death ; 
«and that therefore no Intemperance was pu- 
6 niſh'd ſo ſeverely among them, as that of the 


of 


Tongue, it being thought that no Man could 
* be capable of any great Attainments, who 
could think it a pain to be ſilent, when it 
* was plain there is nothing in Nature eaſier. 
Further alſo, Cuſtom, or when a Vice is grown 
Popular, or in Faſhion, (for as to that habitual 
Cuſtom or Familiarity , particular Men con- 
tract by repeated Sins, I have ſpoken already) 
though it be ſome Extenuat ion of a Crime, yet 
doth certainly deſerve very ſevere Puniſh- 
ment (g). 


Peter: poſt obrute mor bo 

Corpora, P conias nequicquam admoveris berbas 
Non leviore manu, ferro ſanantur & igui, (b). 
Ne noceat fruſtra mox eruptura Cicatrix, &c. 


A crazy Body long inur'd to Pain, 

From healing Medicines ſecks Relief in vain : 
When at the Bone the fretting Ulcer ſmarts, 

It fears the Lance, but mocks the gentler Arts. 
With Canſticks and Inci ons, force your way, 

The Treacherous Wound will elſe your Skill betray. 
Skinn'd o'er without, it ſeems to heal inclin'd, 
But ſtill the Sore lurks feſtering deep behind. 

Bur ſearching Fires, rhe ſecret Faults diſcloſe, 
Purſue the watry Humour as it flows ; 

From ſickly Veins prevent the freſh Supplies, 

And ſtop the Springs whence firſt Corruption riſe. 
If obſtinate the Sore, and ſtill unſound, 

And dangerous Gangreens gnaw within the Wound ; 
A Limb cut off muſt for the whole compound. 


And therefore Crotius judiciouſly obſerves (i), 
that in publick Trials, it is ſome Excuſe for 
an Offender to plead that his Fault is common; 
becauſe in all Tr:als the Point in Diſpute is, 
what Share of Cult that particular Perſon has 
contracted; and this without doubt muſt ap- 
pear the leſs, when the Man was carried away 
with the Violence of the Stream, rather than 
the Force of his own nclmmations; But when 
Laws are to be made, a prevailing Cuſtom is an 


* undeniable Argument, that there 1s greater 


need of ſevere Sancrions to ſuppreſs it; becauſe 
Laws mult be ſuppoſed to regard the Advan- 
tages that may accrue by the Puniſhment in 

eneral. However, when a Vice has rais'd it 
{elf to ſuch an Head, and Offenders are grown 
ſo numerous, that if all of them were to fall 
under the reach of Juſtice, the Commonwealth 
muſt be much 4:ſpcopled, if not entirely ruin d 
by rigorous Execations of Law, the Law mult 
yield to the Neceſſities of the State, and ra- 
ther be neglected, or laid aſide, than occaſion 
the Deſolation of the Common-wealth (k). 
For Laws are to be applied only where things 
are capable of being © Fed, and ſo may very 
well puniſh Offenders when they are few, and 
may eaſily be reclaim'd by Puniſhment, but ts 
attempt upon Multitudes is #0 ns purpoſe (2). 


(a) Vid. Plutarch. Solon. 
(1) V. Gree, d. I. C. 34, 35. 


Furibus Balnear. Ant. Matthæum de Crimin. ad h. t. & 

the Crime of Sorce 
(g) Leg. 16. ſ. ult. D. de Pœnis, ubi ſupra. 
(1 ) In the above-mention'd place, ſ. 35. 

c. 54 in the Beginning. 


(b) Gercilafſ. de la Vega, Com. Reg. L. 2. c. 12, 13. 
(d) L. 47. t. 17.1. 2. D. de EffraQtor, Juſtinus, L. 2. c. 2. de Sqthis. 
(e) Tho' the Roman Law ſeems to have the contrary Method, L. 48. f. 19. I. 11. 1. D. de penis. 
Matthæum de Crim. tit. de Furtis, c. 3. ſ. 2, 3. Ad. Ariſt. Probl. [. 29. Kreft. 14. 
t. 14. de Abigeir, Add what Philo Jud. urges, to aggravate 
, de "__ legibus, p. 791, 792. Ed. Paris. Q. Curtius, I. 4. c. 6. /. 5, 6. 
D ( h ) Claudianus in Eutrepium, 1. 12. v. 11. Cc. | 
k) os * Epiſtle concerning Luxury, Tacitus Ann. 3. 
Mech. 


(2) Plutarch. in Solon. p. go. 
M m m m 


(c) Apolog. pro Herad. c. 17. 


Vide Ant 
(f) Vide L. 47. f. 17.1. 1. D. & 


Lal, 


- 
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Laſtly, where the Neceſfuties of the State are 
preiling for the purpoſe, if upon an, Juvaſion 
and War, there ſhould be no other Perſon fit 
for the Command and Charge of a General, 
there can be no Reaſon why a Criminal of ex- 
perienc'd Courage and Conduct might not be 
1eleas'd even from Capital Puniſhment, when 
it appears that the Szaze cannot be fate with- 
out his Alliſtance ; and therefore there was 
Reaſon in what Fabricius ſaid, when he gave 
his Vote for Cornelius Rufinus a good General, 
but a very covetous Man, to be Conſul, that 
he had rather be robb'd than ſold (1). And ſo 
Junius the Dictator after the Defeat at Canne, 
publiſh'd an Edict, That f any Man, whether 
he was a Priſoner for a Capital Crime, or for 
Debt, would lift himſelf for the pubhick Service, 
under his Command, he would grant him a Par- 
aon, and diſcharge his Debts (a). 

XXIV. From all which I think it is evident, 
that there is no vindictive Juſtice in the Civil 
Curt which determines what Degrees of Pu- 
niſhment ought to be inflifted on particular 
Crimes, by any Deci/ion of Nature. But the 
true Meaſure ol all human Puniſhment mult be 
taken from the Uzhity of the Common- wealth; 
and according as the Eads of Puniſhment, ſeem 
moſt eaſy to be attain'd, the Puniſoment may 
either be enbanſed or alleviated, according to 
the Diſcretion of the Government. Let (ll 
fo as that the Method of Puniſhment may ad- 
mit of great Latitude. And therefore, as it 
would be too ſevere to inflict a Penaliy, when 
the Ends of puniſhing may be attain'd by gent- 
ler «Methods (2); ſo the Puniſhment is much 
700 eaſy, when it has not Sharpneſs enough 
to produce the Euds deſign'd by it, and con- 
ſequently to reſtrain the Inſolence of the Sub- 
ect, or ſettle the zuternal Security of the Com- 
monwealth; or in ſhort, when it is a Puuiſb. 
ment the Delinquents themſelves deſpiſe (6). 
If the Legiſlator go too far on the one hand, 
he is liable to the Infamy of being Cruel (c); 
and if he inclines to the other ſide, he makes 
all Puniſhment zn/z2nificaut; and gives abſolute 
Liberty to Yice. For ſince the Natural End 
of all Puniſhment is 10 diſpoſe Men to obey the 
Law, and in Conſequence, to reſtrain them 
from Actions contrary to it; and ſince Men, 
whenever they allow themſelves to conſider, 
always weigh the Conveniencies and Incon- 
veniencies which ariſe from the ſame thing ; it 
is evident, that if the Harm, or Pain inflicted, 
be leſs than the Heneſit or Satisfaction that 
naturally follows from the Crime committed, 
the Puniſhment will be but a very ſlender In- 


ducement to perſwade any Man to re{i{t the 


Temptation of Diſobedience (4). 


XXV. I am to add f#r/her, that ſince the 
ſame Puniſhment doth not affect all Perſons 
alike (3), and conſequently will not raiſe the 
fam. Diſpaſitious in all, to Obedience, it is ealy 
to diſcover, that both the general penal Santi 
and the Application of it to particular Parties, 
ought to be made with a ſuitable Regard to 


the Perſon of the Delinquent, and in that, to 


all thoſe Qualztzes of Age, Sex, Dignity, For- 
tune, Strength, and oe like ; och * ei- 
ther encreaſe, or mitigate the ſenſe of Puniſh. 
ment (e). For the ſame Mul, for Inſtance, 
will preſs hard upon a poor Man, which will 
be no Burden at all toarich; An ignνν⁰,uůoau= 
Puniſhment will fit eaſy upon a Wretch mean 
and deſpicable, when to a Perſon of Fionour 
and Qaa/zty, nothing will be more inſupport- 
able and afflicting; And Men, and ful grow: 
People have more Strength to bear Funiſhmenut 
than Women and Children (tf). And the Moor g 
therefore puniſh Fomen guilty of Unchaltity, 
with greater Severity tuan Men; becaule they 
ſuppoſe that generally the Arts and Entice- 
ments of the Vomen, firit give zhem Encourage. 
ent. But yet it doth not from hence follow, 
that Puniſhment ought to be inflicted in a Geo- 
metrical, (or as Boamus (g) affectedly calls it, 
an Farmon:ions) Proportion; all that is real! 
intended here is no more than to make 4% FA 
uation between the Crime and the Penalty, 
which the C:rcumflances of the Perſon are ne- 
ceſſary to find out. But if on the account of ſuch 
Jualities, which neither aggravate the Crime, 
nor augment the ſenſe of the Puniſhment, Crimes 
equa/ in Demerit are anegually puniſh'd ; tis a 
ſhameful Partiality and reſpect of Perſons ; of 
which Grozzus doth not always acquit the Ko- 
man Laws. And ſome produce this for an In- 
itance (4), a Han that kills his ie, when he 
has taken her in Adultery, if he be a Perſon 
of inferior Rank, is ſentenc'd to perpetual Ha- 
niſhment ; but if he be in any Dignity or Office, 
he is only to ſuffer the Re/egatio for ſome ſhort 
time ; For a mean Perſon may be as much con- 
cern'd and afflicted at the Diſgrace he ſuffers 
by the Falſeneſs of his ie, as a Man of Ho- 
our, and may leave his Country with egua/ Griet 
and Regret (4). And Laſthy, it may allo be 
obſerv'd, that in ſome Nations, certain Sorts 
of Puniſhment are attended with particular Ju- 
famy, thus Euripides, 


High on the Gallows ignominious Pains, 
The very Slaves regret and think diſhonourable, 
Burt by the Sword to fall looks generous and brave. 


— 


— — ꝛ— — 


(1) V. A. Gel un, 1.4. c. 8. (a) Livy, I. 23. c. 143. Add Grot. upon 1 Kings II. 6. (2) Sce Montairn's Eflays, 
B. 1. C. 11. p. 309. Ed. Pariſ. (b) V. Gelium, I. 20. c. I. d- Veratii Petulantia. (c) V. Hubbes 4 Cie, C. 3, 1 11. 
(d) Lia. Hobbes 4e Cive, c. 13. ſ. 16. Leviathan. c. 27. Author, de princip. juſt FO decor: p. mM 200» Cumberland. 


de Legibus Nat. c. 5.1.39. (3) Vid. Grot. ub: ſupra, ſ. 33. (e) Vid. I. 47. t. 19. J. 4 f. 1. C . 12, 


ſ. 1. D. de In- 


:ondin, vuina, &c. & t. 10. I. ult. D. de Injuriis, &c. Ct. 11. 1. 6. D. de extraerd. Crim. Ct. 12. I. alt. D. de Sepwicers 
w1i91ato, & t. 14. I. 1. ſ. 3. D. de Abigeis. t. 21. D. de termino moto. L. 48. t. 8.1.3.1. 5 ad L. Cornel de Sears. 


(f) Vid. L. 48. t. 5. I. 38. f. 24. 1. 39. f. 4. D. ad L. Jul de Adult. L. 48 t. 13. I. 6. D. ad L. Jul. Pecul. Qt. 13. 


e L. Jul. Pecul. E. 4. t. 4. J. 37. ſ. 1. D. de minor. L. 50. t. 17. I. 108. D. de diver- reg. Jur. Ad. l. Olcarius 
1:11, Perf, L. 3. c. 6. of the Pecuniary Mul&, paid among the Ruſſiaxs for any Abuſe offer d, call d by them B.jz/#3. 


(g) De Repub. I. 6. c. ult. 
444d. Zieg ad Grot. L 2. c. 20. ſ. 33. 


(4) . b. L. 48 t. 8. I. 1.4 5. (h) , Edifum Theodorici Reg. c. 


And 
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(a) And Telemachus in Homer (b) would not 
diſpatch his Maids, Kaas Serdry, that is, 
would not kill them by the Sword, but hangs 
them. The Puniſhment of ſftrarg/ing on the 
other hand, is look'd upon to be Honourable by 
the O:1toman Family, who think it infamous that 
noble Blood ſhould be ſpilt upon the Ground. 
And the Jews thought it a more gn minton, 
Death to be beheaded, than to be ſtrangled or 
ſton d (c). On the contrary, ſome Puniſhments 
have had the Fortune to be accounted Honour- 
able. And upon ſuch a Notion as this, we are 
told that the Athenians were angry, that fo 
mean and contemptible a Yretch as Hyperbolus, 
ſhould be baniſh'd by Oftraciſm (d); Becauſe it 
was uſually thought an Honour to ſuffer that 
Puniſhment ; and they could readily yield Ten 
Tears Baniſhment to have been really a Puniſh. 
ment, when Thucydides and Ariſtides, and ſuch 
great eMen ſuſfer d it ; but they thought it was 
700 great a Credit to Hyperbolus, and would only 
encourage him to boa, that he had ſuffer d the 
ame Puniſhment which was inflicted upon the 
moſt gallant Men of Athens (e). 

XXVI. Neither can I fee any Neceſſity that 
every Common-wealth ſhould take its 2 


and Standard for the Puniſhment of Crimes, from 
the 


penal Sanctions of the Fewiſh Law. Becauſe 
that part of the Lau was the Peſitiue and Civil 
Law of the Feres, and was accommodated to the 
Genius of that People and Commonwealth. From 
which, fince the Conſtitutions and Tempers of 
other Nations and Commonwealths are very diffe- 
rent, there is good Reaſon why the Penallies 
too ſhou'd be different. Whether this indeed 
will hold true with Reſpect to the Capital Pu- 
niſhment of Qſurtber, as well as to other 
Crimes, may bear ſome Diſpute. Becanſe, the 
Law which determines that Puniſhment ſeems 
to have been promulg d to all Mankind, as well 
as to the /ſraclites. And the Reaſon of the 
Puniſhment 1s evident. Becauſe, a Man who 1s 
barbarous to that Degree, as to take away any 
Man's Life mal:ic:onfly, can never give ſufficient 
Caution to others, without loſing his own (f). 
However, I think it ſhould not be thought a 


Breach of that Command God gives, Cen. IX. 6. 


(1), if a «© Murtherer ſhould be releaſed from 
capital Puniſhment, upon ſome extraordinary 
Exigence of the Common-wealth. For fince 
the Determination of all Puniſhment is of po- 
furve Inſtitution, and all paſitive Laws may be 
accommodated to the Neceſſities of the State; 
that Law may alſo reaſonably be ſuppos'd to 
admit of the ſame Exception. Some indeed ate 
of Opinion, that that Paſſage is rather a Divine 


. Commination than a Law, and that God only 


declares by it, that he will execute Vengeance 
upon Murtberers, either by Men, or by ſome 
other ſevere Method, if they happen to eſcape 
the Inguiſition, and Rigour of human juſtice. 
See Acts XXVIIL. 4. Neither doth Crotius's 
Interpretation of it, L. 1. c. 2. f. 5. exclude 
the Exception which is grounded upon the State: 
of the Common-wealth (g). But Se/den, L. 4. 
c. 1. expreſly affirms, that the Jewiſh Rabbins 
did not underſtand that place to be a Law of 
ſuch Force, as that it ſhould always obige the 
Magiſtrate neceſſarily to puniſh Murther with 
Death, but that it was an expreſs Indication 
of God's Hatred to that Crime, from the Se- 
verily of the Penalty he annexed to it; which 
it might be lawful for Man, according to the 
Poſture of Aﬀairs, and Variety of Circum- 
ſtances in the public Government of the State, 
either to limit or inflick. And for this Reaſon, 
the eus (as their Law directs in other Caſes) 
did not inflict Death upon any of their own 
Nation that kill'd a Proſelyte of the Gates, or 
any other Gentile. Nay, if any Number of 
eus, or other Circumciſed Perſons, had by 
Blows or Kicks, or any other way Kill'd 
one of their own Nation, ſo that no One of 
them ſeparately did any thing which might be 
the immediate Occaſion of his Death, all of 
them were acguitted from ſuffering that Penalty 
which was otherwiſe due by Courſe of Law; 
becauſe neither of them ing was guilty of 
the Muriher (h). However this be, I would 
not be —_—_— to perſwade the World to an 
unwarrantable Eaſineſs in diſpenſing with the 
Puniſhment of this Crime. Neither would I 
undertake to defend that Expreſſion in one of 
the Conſtitutions of the Kings of Poland, rela- 


(a) Helena, v. 306, Cc. Plin. Nat. Hiſt. I. 2. c. 63. Strangling is an odd fort of Death, by ſtopping the Breath 
which endeavours to find a Paſſage. Add. L. 48. t. 19. I. 28. ſ. 2. D. de Pemis, To this alſo we may apply that of 
Dio Cryſoſtom. Orat. ad Alex#ndrinos. The one is the Death of a MalefaQor, the other of an unfortunate Slave. 

(b) O. L. 22. v. 46s, Cc. (c) Seld. de 7. N & C. 1. 7. c. 6. Thus Philo Jud. in Flaccum, is very angry that 
the Jewiſh Magiſtrates and Senators at Alexandrina ſhould be ſcourg'd in the ſame manner, and with the ſame In- 
ſtrument, as the meaneſt Egyptian Slaves were. To this we may refer that of Seneca, de Conſtantia Sapient. c. 4. 
There are ſome Slaves that had rather be ſcourg'd than beat. And it was I preſume a very ignominious Puniſh- 


ment which is mention'd. Additament. I. Leg. 


urgund. Tir. 10. 
Where there are theſe Verſes quoted out of Plato the Comick Poet. 


(d) Vid. Plutarch. Alcibiades, pag. 197. B. 


Worthy to ſuffer what he did, and more, 
But not in ſuch an honourable way; 
The Abject Wretch the Sentence did diſgrace. 


Vid. Plut. Nicias, p. 530. E. Where he ſpeaks of the ſame Matter 


(e) Thus it was ſome ſort of Comfort. A@nee magni dextra cadis. - 


— 


Virg. Zxeid. I. 10. v. 830. & de la Cerda in lac. 


(f) To this Purpoſe is that of Antiphon. Orat. 15. All Courts of Juſtice that ſit upon Murder, are always in the 
open Air, that the * may not be forced to come into the ſame place with the Malefactors; and that the Pro- 


tor may not be under the ſame Roof with the Murderer. Add. Libanius, Pro 


loc. com. contra Homicidam. 


(1) See Grot. on that place, and on Matt. V. 40. (g) Add. Grot. in Flor. ſparſ. 2 Jus Juſtin. 24 L. Corn. de Sicar. 


(h) See mage in the fame place. 
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ting to the Puniſhment of Murtber in the Mo- 
bility, Nos dtuini Juris rigorem moderantes, We 
mirigating the Rigour of the Divine Law (4). 
And here I ſhould take ſome Notice of the 
Diſpute, which ſome ſcrupulous Perſons have 


rais d againſt the /awfubeſs of puniſhing Theft p 


with Death. But upon this I refer you to the 
Opinion of Grotius, L. 2. c. I. 1.14. (1) Let 
Selden ſays, De J. N & C. L. 7. c. 6. That 
among the Jews the Puniſhment of a Gentile, 
found guilty of Thef?, was Death; but that 
the natural Fews were uſed with more Gemle- 
neſs (b). And Herod's Laws are condemn'd as 
too ſevere by Foſephus, That ſuch Per ſons as 
were guilty of Burglary, or of breaking up, or 
digging into Houſes, and ſuch as robbed zn the 


Vebt, ſhould be ſo/d out of the Land to Siran-. 


gers. By a Law of Solon's at Athens it was de- 
creed, That the Penalty for ſimple Theft, if 
what was folen was recover'd, ſhould be to 
pay double; or if it was not recover d, fen 11mes 


the Value of it. But it was added, That if 
any Perſon had ſurreptitiouſly taken away out of 


the Licæum or Academy, or the public Schools, 
either Cloths, or Cups, or any thing of the leaſt Va- 
luc, or any Veſſel out of the Schools of Exerciſe, the 
publick Walks, or Portico's, worth more than ten 
Drachms, he ſhould be puniſh'd with Death (c). 
What Puniſhment the Roman Law inflicted 1s 
very well known. Fuſtinian does not allow 
that a Man who was guilty of no more than 
ſimple Theft, ſhould ſuffer even ſo much as 
Mutilation of Members (4); Though other- 
wiſe it cannot be thought abſurd that ever 

Criminal ſhould be puniſh'd in the Part whic 

offended, ſo Alexander Severus ar ae a No- 
tary who exhibited a falſe CLibel of a Cauſe be- 
fore the Council, by paſſing Sentence upon 
him, that the Nerves of his Fingers ſhould be 
cut, lo that he might never uſe them to write 
more e). So Seleucus paſs d a Decree, That an 
Adulterer ſhould be condemn'd to loſe his Eye, 
becauſe the Eye makes the firſt Breach upon 
the Chaſtity, and ſo much forbidden Paſſion 
may be expteſs'd in Looks as may eaſily kindle 
the moſt unlawful Luſts. And ſo alſo the Lau 
of God commands, That the Woman's Hands 
ſhould be cut off, who in any Strife, between her 
Husband and another Man, 1 near 0 de- 
liver her Husband out of the Hand of him that 
ſmiteth him, putteth forth her Hand and taketh 
him by the Secrets, Deut. XXV. 11. (f). How- 


ever Anton. Mattheus, De Criminibus, Tit. de 
Furtis, C. 2. puts a handſome Interpretation 
upon Zu/tinian's Inſtitution (2) by urging for it, 
That ſince tis generally either /dleneſs, or 
Poverty that forces People to (teal, the En- 
erour was not willing Thieves ſhould be pu- 
niſh'd by loſing the àſe of their Zimbs, that 
they might not be depriv'd of the /n/iruments 
neceſſary for them to reform their bad Courſe 
of Lite; and when they ought rather to be 
forced upon ſome laborious Imployment. In 
Germany, the Lau, that all Thieves ſhould be 
hang'd, was made by Frederic the Second (g). 
And it was afterwards confirm'd by Charles V. 
but it look'd more ſevere in him than in Fre. 
derick, becauſe he took no Care of the Value 
of the Cin which was then ſinking. Upon the 
whole, though I am of Opinion, that tis poſſi. 
ble tor Judges to be too free 1n inflicting capital 
Puniſhments, and that ſometimes it might turn 
more to the Advantage of the State, if ſuch 
Criminals as are here ſpoken of, were rather 
condemn'd to ſome uſeful Labour and Service 
(5); And fo we are told Sabaco King of Egypt, 
forced all Male factors that were condemn'd in 
capital Puniſhments, to publick Labours ; and 
that the Country was ſoon ſenſible of the Be- 
nefit it receiv d from ſuch an Application of 
them (i). Yet I make no doubt but that 7 hefe 
may lawtully be puniſh'd with Dearth. And 
trom what has been ſaid, it will be eaſy to 
anſwer all the Oꝶjec tions urg d to the contrary, 
eſpecially thoſe from Aut. Mattheus. 

XXVIL. Neither laſtly, is it neceſſary that 
a Man ſhould ſuffer in the ſame manner in 
which he ended, or that a Crmmmal ſhould 
always be puniſhed by (3) Retaliation. This 
Opinion is commonly aſcrib'd to the Py 
reans, who defined Puniſhment by [ Ae 
or] 4 ſufferimg the like. And the judgment 
of Rhadamantihus is brought to confirm this 
Method. Fuftice is duly then adminiſtred (k); 
when the Offender ſuffers as he ſins. But 
Ariſtotle, Nicom. I. 5. c. 8. proves the Ab- 
ſurdity of the Amr, or Retaliation by 


this Inſtance : If a Magiſtrate (ſays he) ſtrikes 


another Perſon, he is not to be ſtricken again, 
but if another Perſon ſtrikes a Magiftrate, he 
is not only to be ftricken again, but to be fur- 
ther ſeverely puniſh'd. As to that Command in 
Ex. XXI. 23. and Levit. XXIV. 20. the Jewiſb 
Doctors are generally of Opinion, that it does 


(a) Au. Philo Judeus de legibus ſpecial, 


(r) See Mr. Barbeyrac's Second Note upon this Section. 
(b) Toſ-phus Archzol. Jud. I. 16. c.1. (c) Add. Ariſtor Problem, .. 29. c. 14. (d) Juſtinian. Novel. 134. C. wr: 


(e) Lampridius, Alexander. c. 28. (f) Thus Yulcativs Gallicanus in Avidius Caſſius, c. 4. relates, That he had 
cut the Nerves of the Deſerter's Legs. Add Cujacix;'s Obſerv. L. . c. 13. (a) Inflitut. I. 4. t. 1. De obligat. que 
ex deliffo naſcuntur, [. 5. (g) Feudor. I. 2. t. 27. L. 8. de Pace tenends. (h) Vid. Herodot. Euterpe, p. 90. Ed. H. Steph. 
Diodor. Siculum, 1. 1. c. 65, (i) Sir Thomas More, Utop. 1. 1. (3) See Mr. Barbeyrac's Firſt Note upon this Section, 
and Gror, B. 2. c. 20. f. 32. (k) Ovid. de Arte Amandi, I. 1. v. 655, 656. 


Neque enim lex equior ulla eſt, 
uam necis artifices arte perire ſus. 


— Th' Inventers, as tis juſt, 
Should feel thoſe Pains themſelves diſcover d firſt. 


Suintil. Deel. 11. p. 154. The Juſtice of Revenge is ſhorteſt when the Crime is the meaſure of che Puniſhmene. 


And if the Nature of Revenge be conſider d, a Man is beſt reveng'd, when his Injuries are | cms in the ſame 
way they were committed. Senec. I. 5. Contr, Prefat. p. 276. What a Man deſigns for a Puni 


ent to another, is 


often by a very juſt Method of Puniſhing chang'd into his own. Polyb. I. 12, in Excerp. Peireſe. Since he hach 


carried himſelf wich fo much Bitterneſs 
Unkindneſs. 


Moroſeneſs to others, tis juſt others ſhould uſe him wich che ſame 


5 not 
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not oblige to a rigid Retaliation, but that ſuch 
Crimes may be redeem'd by a pecuniary MHul, 
Bodinus de Repub. L. 6. C. ult. denies that this 
Law was ever in force. For Example, that it 

was never under ſtood that when one Man broke 
another's Leg, his ſhould be broken too; and he 
adds, that ht Form, An Eye for an Eye, and 
2 Tooth for a Tooth, is no Argument to the 
contrary z becauſe That was only a proverbial 
Expreſſion, and implied no more, than that 
the Penalſy ought to be proportion d to the 
offence; that what deſerv'd only a Reproof 
ought not to be puniſh'd with Death; and 
that ſuch Offences as deſerved Death, ought 
not to be corrected with a Reprimand; and 
that 7 hrs may eaſily be inferr'd from hence, 
that thoſe Druvine Laws do not puniſh Theft 
with Theft, Aanltery with Adultery, nor 
Wound with Wound. But Theft with double 
or four times the value of the thing ſtol'n; 
Adultery with Death; and a H with a 
pecuniary Hulf?, The ſame Diuine Law hath 
alſo reſpect of Perſons ; For Inſtance, if a Man 
curſes a private Perion, the Law preſcribes no 
ſevere Puniſhment to be inflicted on him: but 
if a private Man carſes the Ruler, or a Son his 
Father , the Puniſhment is Capital. On the 
other Hand, Conflantinus L Empereur Baba- 
kama. c. 8. F. 1. contends for the Litera ſenſe 
of Thoſe Words. I ſhall not undertake to de- 
termine the diſpute between em; But after 
all, tis confeſs'd however, that it was left to 
the Power of the Fudge to tranſmute the Cor- 
poral Puniſhment of Retaliation into a pecuntary, 
according to the nature of the Circumſtances, 
from that Paſlage of the Lau, Ex. 21. 29, 30. 
where a greater puniſhment 1s admitted to be 
chang'd for a %. And Joſepons ſays in his 
© Antiquities, L. 4. C. 8. that he that puts out 
another Man's Eyes, was to ſuffer the like 
and loſe the ſame himſelf, which he de- 
© prived the other of; unleſs the Perſon that 
c 2 his Eye, was content to take a Summ of 
« Money in lieu of that Penalty; the Law al- 
© lowing the Sufferer to ſet the Rate upon his 
on Misfortune. But on the other hand, 
they that endeavour to prove Retaliation, urge 
that paſſage in Deuteronom. XIX. 19. (4). But 
it may be anſwer d, that be Laus there men- 
tion'd, cannot with any appearance of reaſon 
be thought to belong to this Subject; ſince 
the Puniſhment for Evil ſpeaking, and Cur/mg, 
exceeds all the c Meaſures of Retaltation ; the 
bare Endeavour having the ſu Evil ſet in 


view. However, in other reſpects te Penalty 
of that is not unjuſt. For there is mo difference 
between an Evil.ſpeaker, and one that does ill, 
bus only in the Opportunity (b). Thus by the 
Law of God, a Man that brought an evil Report 
upon a Virgin, was lookt upon to be equally 
guilty, with one that forced her Honour. 
Deuteron. XXII. 19. 29. (e). For there can be 
nothing more [njurious and Malicious than De- 
traction; it maketh us think well of Falſbood, 


_ 4 Innocence it ſelf te look, guilty (d * 
au 


the State of Fluman Affair: re- 

ced to a very deſperate Condition indeed, if 
every e Man's malice has power to make us Cri» 
mina! For Innocence can never be happy enough, 
io eſcape the pernicious Diligence of a Slanderous 
Tongue (e). In one of the Laws of the Twelve 
Tables it is Inſtituted, that the Man that breaks 
another's Limbs, unleſs he can make his Peace, 
and Compound with him, ſhall ſuffer the like. 
Upon which Lau I refer you to the Diſpute 
between Favorinus and Sex. Cæcilius in Celliut, 
(1) L. 20. c. 1. But it is plain, that Reralia- 
tion was grown out of uſe at Rome, from the 
th Section of the Infitute, De Inmjuriis (f). 
Diodoras Siculus, L. 12. c. 17. gives us an Ac- 
count of a Law made by Charondas to this 
effect: F any Man puts out another's Eye, let 
his Eye alſo be put out. It happen'd, That 2 
© Perſon blind in one Eye was ſet upon, and 
© loſt his other, and conſequently was entire- 
ly depriv'd of Sight: Now in this Caſe, tho” 
*the Criminal was to be depriv'd of one Eye, 
yet his Puniſhment was juſtly thought leſs 
than he deſerv'd; becauſe, tho' He might 
© ſeem to be ſufficiently puniſh'd by the Letter 
© of the Law, yet his Loſs was not conſider. 
© ably ſo great as the others. And therefore it 
© would look more like Juſtice, where the Pe. 
© nalty was to be laid equal to the Injury, that 
© the Perſon, who entirely depriv'd the Man 
*of Sight that had loſt one Eye before, ſhould 
© loſe both his. The blind Man grown there. 
© fore 1mpatient at his Misfortune, and the 
© Fartiality of the Caſe, took the Courage to 
© repreſent his Caſe to the People, bewail'd the 
© unhappy Condition of his Life, and beg'd 
them to alter the Law; at laſt putting the 
© Rope about his Neck, (as the Cuſtom was 
there upon ſuch occaſions) his Entreaties had 
the defird Effect, the Law was abrogated; 
a new one better conſider d was preferr'd, and 
He eſcapd the Death he was ready to have 
© ſuffer'd (g). But however this be, tis cer- 


(a) Conf. L. g. b. 2. l. alt. C. de Accuſat. & Inſcrip. L. 9. f. 46. J. wlt. C. de Calumn. L. 9. f. 12.1. 7. C. 4d L. Jul. de 
Vi Publica. Joſephus Archevl. Jud. l. 4. c. 8. No Iſraclite ſhall have by him any mortal Poiſon: And if any ſuch be 
found in his Poſſeſſion, he ſhall die, and ſuffer what he was to have done whom the Poiſon was prepar'd for. 
Diad. Siculus, |. 1. c. 77. repeats an Egyptian Law of the ſame Nature. 5 oy 

(b) Quintil. Decl. 331. 'Tis a ſort of Murther to attempt any Man's Life, that ought not to be kill d. And Plis. 


in his Panegyr. c. 35. n. 3. ſpeaking to the Delators tells them, That they were to expe&t 


Puniſhments equal to the 


Rewards they had had before, that their Hopes ſhould be no greater than their Fears, and that they ſhould be as 


much afraid Themſelves , as they were fear'd before by others. EI : 
( c } Iſocrates de Permutatione, p. 549, 541. Detraction makes Judges Perjure themſelves; extinguiſhes the Light 
of Truth, involves All that hearken to it in a Miſt of Lies, and then eaſily finds a way to deprive Men of their Lives. 


(d) Quintil. Declam. 11. Defamation can have no effect, but b 
) Inſtitut. L. 4. t. 4. l. 7. 


S.cul. L. 2. c. 14. (1) Nec. Attic. 


e Injuſtice of the Judge. (e) Conſtitut. 
g] Demoſthenes mentions the ſame Law, adv. 


Timocratem. Ariſtot. Rher. I. 1. c. 7. Oo. Puniſhment is not the ſame when a Man puts out his Eye that has but 
tain 


one, and one of his that hath two. Aud. Pet. Gregor. Tholoſanus Syntagm. I. 31. c. 10. 
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tain, That ſo rude a Notion of Retaliation 
can never be a juſt «Meaſure of Puniſhment. 
For in the firſt place, there are a great many 
Crimes, which it cannot poſſibly be app d to. 
As I believe, Retaliation was. ne ver thought a 
proper Puniſhment for Adultery, Raviſhment, 
Beſtiality, Treaſon againſt the State, * 
De traction, Sorcery, Forgery of Wills or Deeds, 
Counterfeiting the Coin, Impoſing of falſe 
Births or Adulterous Children, Procuring Abor- 
tion, Kidnapping, Crimen Ambitus, Iuceſt, Sa- 
criledge, Removing the Landmark, De facing Se- 

lchres, Cozenage and Colluſion, Prevarication, 
and the like. And by the way, It ſhould be 
mention'd as an Inſtance of the Wiſdom and 
Piety of the Emperour Theodo/ius, that he 
took off the ſhameful Puniſhment of Women 
taken in Adultery then uſual at Rome, by 
which they were to be condemn'd to the pub- 
lick Stews, and were there to be proltituted 
to All that came, a Bell ringing all the time 
they ſuffer'd that Infamous Puniſhment. For 
though an /gnominy of this Nature, might 
poſſibly produce the ſame Effects as the moſt 
ſevere Puniſhment ; yet ſince this Puniſhment 
could not be put in Execution without Sin, it 
ſeem d rather to encreaſe than tate away the 
Guilt of the Fad it puniſh'd (4). But admit- 
ting that thoſe Zaws which ſeem to eſtabliſh 
Retaliation, apply it only to Injuries and Hurts 
that affect the Body; and admitting that One 
may imagine a Caſe where the Crime com- 
mitted may be well enough rarn'd into the 
Puniſhment of it; and that neither the Perſons, 
the Place, the Time, Quality, or Cauſe, en- 
hanſe or aggravate the Crime Net even upon 
ſuch Suppolitions, /imple Retaliation will not 
be a proper Puniſhment. For Inſtance, a com- 
mon Man ſtrikes another a Zox of the Ear, in 
ſame private Place; now if the Perſon that 
ſuffer'd the Strote is to return the other the 
Like, 'tis to be fear'd, he will hardly be exact 
enough to obſerve a ht, Proportion (b). And 
if the Execution be referr'd to a third Perſon, 
how ſhall he know with what force the firſt 
Blow was given? Beſides, in many Crimes 
Retaliation might be too ſevere, if there ſhould 
be no Diltin&ion made, whether the Fact 
were committed walicionſly, or not; Or if no 
difference of Perſons be obſery'd. For Ex- 


ample (1), 2 Man deſigning to ſtrike ano- 


ther 2 Slight #/ow in the Face with his Dia- 
mond perhaps, or ſome Saut he wears on his 
Finger, unhappily , againſt his Jutention, 
ſtrikes out his He. It would be very ſevere, 
if ſuch a Perſon ſhould, upon that Misfortune, 
be condemn'd to /ofe his Eye too. So if a 
Gentleman kick 2 common Porter or Labourer, 
it would be too ſevere to ſentence that the 
Kick ſhould be return'd again upon him, be- 
cauſe, tis a Diſbonour to a Perſon of Quality to 
to receive a Ach, and none to one of mean 


Condition. Again, on the other hand, in 
many Crimes, the Puniſhment of Rera/iation 
ſeems too ealy. And this may happen particu. 
larly from a Diſparity between the Perſons who 
aid, and who ſuffer'd the Injury; or elſe from 
a Diſparity of lace, Time, and other Circum. 


flances. But in the general, the Arguments 


which Gro7zus produces in the Chapter before 
cited F. 32. entirely confute that wild extrava- 
gant Motion of Retaliation ; Where He alſo 
with very good Reaſon denzes, that when a 
Man hath deliberately, and without much alle. 
viating Circumſtances, done hurt to another 
Perſon, He ought to ſuffer ut as much Harm 
as he has done, and 20 more. For 'tis a Con- 
tradition to Equity, that the Fears and Dan- 
gers of the Innocent and the Criminal ſhould 
be equal. And there would be but ſlender 
Proviſion made for common Security, it Male. 


Factors ſhould be under no greater Fears from 


publick Juſtice and the Laus, than good Men 
are from their Inſolence and Wickedaets 
eſpecially fince the Hopes of Concealment, of 
eſcaping by flight, or by ſome way or other 
evading [ultice, are in a manner adai7;onal Ad. 
vantages to every Villain. And belides, the moſt 
Sacred Laws themſelves do ſometimes ordain 
the ſame Puniſhments tor imper fect and finiſbd 
Crimes, Deut. XIX. 19. Exod. XXII. g. (c) 
It was a remarkable Lau which Strabo men- 
tions, L. 15. among the /ndians, He that 
deprives men of the uſe of a Limb ſhall not on 
ſuffer the like, but ſhall have his hand cut off alſo. 
But if any Perſon deprives an Ariiſicer or Me- 
chanick of the Uſe of an Hand, or an Eye, He 
ſpall be put to Death. And by Solon s Law, 
the Perſon that put out one of another Man's 
Eyes, was to loſe both hrs own (4). And ſo 
alſo a Man that went armd with a Deſign to 
£:1/ any Perſon fell under the reach of the Law 
de Sicariis, L. 48. t. 8.1.x. D. ad L. Corneliam. 
Now though the Conſequence of this be, that 
the Puniſhment of a mature finiſh'd Crime, 
ſhould be proportionable to the degrees of its 
conſummation, yet ſince human Fuflice can inflict 
no Puniſhment greater than Death, and it is 
impoſſible Hf ſhould be repeated, there mult 
neceſſarily be a {ſtop made there; though ac- 
cording to the degrees of the Crime, the Pu- 
niſhment of Death may be made more painful 
by Torture, or appear more grievous from the 
Circumſtances of Ignominy and Diſgrace, 
which either attend or follow after it. 
XXVIII. I proceed in the next place, to 
conſider thoie Puniſhments which are inflicted 
by human Fuſiice, for other Men's Crimes. 
And here, without diſpute, (2) They that do 
really partake of the Guilt of the Offence, 
ought to ſhare alſo in the Puniſhment in pro- 
portion to the Influence they may be ſuppoſed 
to have in the Fact, Since they ſuffer not lor 
another Man's Fault but their own. But now 


— 


(a) Sacrates Hiſt. Eccl. I. 5. c. 18 


(b) Add. Lex Wiſigothorum, I. 6. t. 4. c. 3. 


(i) V. ita. Ethic. ad 


Ficom. J. g. c 8. (c) V. Ediftum Regis Theodorici, C. 13 & 50. (d) Diogenes Laert. Solon, 


(2, V. Gret, L. 2. c. 30. C 3. 


- how 
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how, and by what Method of acting a Man 
may be ſaid to partake of another's Crime, I 
have ſhewed before (1) (a). But it mult be 
obſerv'd, that there is This difference be- 
tween Satis/action lor Damage, and Puniſh- 
ment ; that 'tis more uſual for human Juſtice 
to condemn an Offender to make ReFtitution, 
than beyond, and beſides that, to ſuffer Puniſh. 
ment allo; Becauſe Imprudence or Levity 


of Offence may be ſufficient Motives to fu- * 


perlede Puniſhment, though perhaps not to 
excuſe Reparation for Damages. It was a 
remarkable Law which was made by Tit 
Randolf, Regent of Scotland, (b) to Supprels 
the Robberies which were then frequent; 
© And That was, 7 hat all Husbandmen ſhould 
© leave their Plhws, and other [nitruments of 
& Tillage, in the open Fields And that at Night 
© they ſhould not ſo much as lock or ſecure their 
» « Houſes or Barns ; and I hat the Loſſes They 
© [uffer'd [ſhould be paid to them by the Juffi. 
* ciaries of the Kingdom, who were to be reim- 
« bur N by the King, and the King was to ſatisfy 
© himſelf by the Goods and Chattels of the Robbers 
© that were apprehended. But now as to Crimes 
contracted by Corporations or publick Boates, 
It muſt be obfſerv'd, that though the Decrees, 
to which the (Major Part conlents, are gene- 
rally look'd upon to be Decrees of the # hole 
Body,; ſo that the leſſer Number Aenting, 
{hall be oblig'd notwithſtanding to fee them 
executed: (c)(2) Let if there be any Enquiry 
made about the Gu] of ſuch an Ar, Thole 
Perſons only are to be ſuppoſed liable who 
actually gave their Conſent. And Thoſe are 
iunoceut, who denied their Agreement to it, 
from the Beginning, and conſtantly perſiſted 
to diſſent from it (4). Alexander the Great 
took Thebes, He commanded that all the Te- 
bans ſhould be ſold for Slaves excepting only 
ſuch of them, as were againſt paſſing the De- 
cree to break Alliance with the Macedonians 
(e). Nay, it is not uncommon to excule 
Thoſe at leaſt, (as to the higheſt degrees of 
Guitt) who diſſented at firſt, but afterwards 
fell in with the Prevailing Number, and then 
purſu'd the Execution of the Crimzmal Decree 
as far as they had Power. So the Greeks were 
ſaid to have ſpared Antenor and L,/Aneas, (3) 
who had perſwaded the Trojans to reſtore He. 
lena, though the Latter of them rage 
many brave Actions in Defence of his Coun- 
try. It is alſo to be further obſerv'd, that the 
Puniſhment of a Corporation or Body Politick, 
as ſuch, is different from the Puniſhment of 
particular Perſons and Subjects. The Puniſh- 
ment of a particular Subject, is ſometimes 
Death. And that which anſwers it in the 


Body Politick is Diſſolution (f): And when a 
Corporation or Commenity is thus diffolv'd, all 
uſufructuary Advantages are ſaid to be at an 
end with it; in the ſame manner as in Caſes 
of Death (g). Sometimes particular Perſons, 
are by way of Puniſhment, made $/aves, And 
the Body Politick ſuffers the like, in caſe It 
were once immediately ſubje to the Civil 
Sovereign only, but is afterwards ſub jected to 
ſome other ſubordinate Body, or perhaps to a 
Particular Subject. And laſtly, as Particular 
Perſons may be puniſh'd by way of MalF levied 
upon their Hates So the Boay Politick 
when It commits any Public Crime, is pu- 
niſh'd by Deprivation of the Pablick Goods be- 
longing to It, ſuch as Forts, Naval Stores, Ships 
of War, Arms, Treaſure, publick Lands, Pri- 
vileges, and the like. So when The Pcople of 
Antioch, upon the Impolition of a new Tax, 
pull'd down the Emperour Theodoſius's Statues 
in all the Sublic Places, He puniſh them by 
forbidding them the Uſe of the Theatre and 
the Baths, and by taking from them the Title 
of Metropolis, which their City enjoy'd before 
(5). And ſo eMarcas the Emperour took a- 
way from the ſame People all the Publick 
Shows, and other Ornaments of their City ; 
(though he afterwards reſtor'd them again) 
(i). So Severus demoliſh'd the greateſt part 
of Byzantium, ruin'd the Theatres and Baths, 
and all the Ornaments of the Cy, reduc'd 
it almoſt to a Hillage, and made it ſuhject 
to the Permihians (k) And thus the Em. 

our Con flantius by way of Puniſhment 
to the ſame Cy, Becauſe They had kill'd his 
General, Hermagenes, took away from them 
the Dole of Corn which he had uſually before 
diſtributed among them (/). But however in 
Crimes where there are Numbers of Complices 
tis reaſonable, the Chief Promoters and Abet- 
tors, ſhould be puniſh'd with greateſt Severity 
(mn). And in ſhort, In Eſtimating the Crimes 
and Penalties of Corporations and Bodies Poli- 
tick, It ſhould be conſider'd as Quint:lian very 
well obſerves (4), © That generally whatever 
©a Community undertakes, muſt be aſcribed 
to the power of the Counſellors that direct 
It; And that all Popular Diſturbances and In- 
ſurrections are of greater or leſs Violence 
according as the People are exaſperated. Juſt 
as all Motion in our Bodies derives it ſelf 
© from our Minds, and our ſeveral Parts are 
© as it were dead and uſeleſs till put in Action 
© by the Soul. Tis the eaſieſt thing in Nature 
*to raiſe any Kind of Paſſion in a «Maltitude. 
© For there was never any Aſſembly, where 
© every Man could perfectly govern himſelf by 
* his own Thought, Senſe and Reaſon. Nor 


(1) See above in B. 1. c. 5. [ 14. and in B. 3. c. 1. ſ. 4, 5. 


L. 9. t. 8. ad L. Juliam Majeſt. I. 5. c. 9, & 10. 
%) Buchanan Rer. Scotic. L. 9. 


(c) Vi. Polyb. 1. 5. e. 49. in. fu. 


(a) Fi. Jacob. Godofredum 4%. in C- 


Plin. I. 6. Ep 13. Particular Men at the 


firſt Propoſition of any Matter may lawfully diſſent; but when the Decree is paſs d, that which the Majority agreed 


to, muſt vblige all. 
(e) Plut. Alexander. p. 670. D. 


(1) Vulcatius Gallicanus in Avid, Caſſius. c. 9. 


(2) Upon this, See above in B. 7. c. 2. f. 15. 
(3J V. 7. Liv. 'L 3. e. 1. 
(2) Modeſtinus in L. 7. t. 6.1. 21. D. quibus mod. Uſufruct. amit, 
(k) Herodianus, I. 3. c. 19. 
(n) Vid Lv. I. 28. c. 26. 3b. init. (4) RQuint:!. Declam. 11. p. 156. Ed. Lug, Eat. 


(4) See Luke XXIII. 51. 
(f) Ada. Conſtitut. Sicul. I. 1. tit 47. 
(h) Libanizs Orat. 13. 
() Socrates Eccleſ. Hiſt. 1. 2. c. 13. 


* Was 
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vas there ever a Multituae that had the Fore- 
© ſight and Prudence particular Men have. 
© Whether it be that all Men are leſs affected 
with publick Concerns ; Or that every Man 
© is leſs ſollicitous, where he doth not think 
© himſelf in particular anſwerable for the Suc- 
*ceſs. For the Preſumption and Dependence 
* Men have upon others, make them negligent 
and remiſs themſelves. And ſo Cicero lays, 
that among the Romans, if any Number of 
Soldiers had offended againſt the Laws Military, 
ſome few of them were puniſh'd as their Lot 
happened, That ſo the Terrour might reach all, 
though but few fell under the Puniſhment (a). 
And this 1s implied in the Anſwer of Ger- 
manicus's Army to him in Tacitus, That he 
ſhould puniſh the Guilty, but pardon ſuch as bad 
been Miſgmded (b). h 
XXIX. And here it may be queſtion'd, Whe- 
ther a Crime committed by a Community or 
Corporation will always leave 1t under Execu- 
tion of the Puniſhment, for Inſtance, If a Com- 
munity has been publickly Guilty of ſome cri- 
mal AF, perhaps two or three hundred Years 
paſt (1)? ie may perhaps have ſome Show of 
Reaſon for the Affirmative to ſay, That as 
long as the Community laſts, it continues the 
ame { 2), though the particular Members 
in it change, and ſucceed one another. But 
when the Queſtion is of Human Puniſhment, 
It ought in Truth to be denied. For it is more 
necellary, even in particular Men, to puniſh 
freſh, and therefore more ſcanaalous Crimes, 
than old forgotten Faults. And therefore, 
there was very good reaſon for that 1 
of Crimes which the Roman Laus allow id (c). 
Beſides, it is to be obſerved, that ſome things 
may be immediately and naturally predicated 
of a Community as ſuch; For Example, The 
having a common Stock, common Conſtitutions, 
Rights and Privileges, which the particular 
Members cannot call their own. And again, 
that there are other —_— which agree to the 
Sea, only as derived from the particular 
Members, or which firſt of all inbere in the 
Members, and afterwards influence and deno- 
minate the whole Body. Thus it is uſual to call 
a Society Learned, Noble, Wiſe, Honourable, or 
Contemptible, as the Majority of its eMembers 
is Learned, Noble, Wiſe, Honourable, or Con- 
temptible, tho perhaps ſome of the Members 
may be Unhkarned, Baſe, or Imprudent. And 
in this latter Senſe it is, that ſuch Fodzes may 
be ſaid to have incurr d Puniſhment. For the 
Demerit adheres to the particular Members, 
as they are ſuppos'd to be Perſons who have 
the uſe of their Underſtanding, and are capa- 
ble of acting with Reaſon and Choice. But a 


Community, as ſuch, and as it is conceiv'd to be 
diſtin& from the particular Members, has no 
Faculties by which it is capable of exerciſi 
ſuch Actions as primarily and immediately con- 
tract Demerit; and which may therefore be 
ſuppos'd to be diſtinct from thole of the par. 
ticular Members. And therefore it follows, 
that if the «Members, by whom the Boay 
contracted the Demerit, are dead and gone 
from the Society, and the C ilt has not been 
continued by any Ar of their Succeſors, that 
the Demerit it ſelf 3 with them; and 
conſequently that which made the Hay liable 
to Puniſhment ;, ſince the one cannot be juſtly 
inflicted without the other. Plutarch (d)] in- 
deed, in this caſe, appeals to the Methods of 
Divine Juſtice, which ſometimes, as we read, 
Viſits the Sims of the Fathers, upon the Children. 
But as the Proceedings of dzvine Zr/tice are not 
always to be made a Pattern to n; fo nei- 
ther doth it follow that if it be Exuity, to allow 
Pofterity the Poſſeſſion of thoſe Rewards and 
Honours which were acquired by the Deſerts 
of Anceſtors; it is therefore Equity, that they 
ſhould alſo ſuffer the Puniſbhments due to their 
Fnceſiors Offences. For it is the Nature of a 
Benefit, that it may freely be beſtow d, at the 
Plealure of the Donor, even upon a Perſon 
wholly «ndeſerving ; but the Nature of Puniſh. 
ment is quite different. The Romans (as Zuſtin 
tells us) made uſe of the Pretence of an old 
forgotten Kindneſs, to undertake the Defence 
of the Arcarnanians againlt the Eolzans (e), 
declaring that the Reaſon why they aſſiſted 
them was; becauſe the Arcarnanian did not 
join with the other Cities of Greece, to ſend 
Forces againſt Troy, from which City the To- 
mans would be thought to have derived them- 
ſelves : Though it was clear this was nothing 
elſe but Pretence, and was only a Colour to ex- 
cuſe themſelves for interpoling in things it did 
not belong to them to be concern'd in (f). 
XXX. But however it is ſtil] true, That 
human Fuſtice ought not to force a Man to bear 
part of the Puniſhment of another's Crime, 
when he was not Acceſſory to the Commiſſion 
of it. The Reaſon is, becauſe all Merit and 
Demerit are entirely perſonal, and founded in 
the Will of each Man; which certainly is, or 
nothing 1s, at his Command, and which can't 
contract any Guilt, but by ſome internal Mo- 
tion of its own (3). But becauſe it often 
happens, that ſome Men's Offences are the Oc- 
caſtons of Euil to others; that we may not be 
apt from hence to make a wrong Inference; It 
is neceſſary to obſerve, in the fir? place, that 
not every thing that brings Uneaſineſs, Incon- 
venience, or Loſs upon a Man, is properly 


(a) Cic. pro Cluentis, c. 46. Tacitus, Ann. L. 1. c. 44. init. (b) Add Polyb. I. 11. c. 27. in fin. & excerpt. 


Legat. J. 28. c. 3. Bodinus de Rep. I. 3. c. 7. p. m. 527. 


& S:9q. Ant. Matthæus de Crimin. ad L. 48. P. t. 18. c. 4 


ſ. 30. Conſt. Sicul. L. 1 tit. ult. (i) V. Got. I. 2. c. 21. [ 8. (2) Plutarch de ſera numi nis vindicta, p. 559. A. 
(c) Vid. Ant. Matthæum de Crim. ad L. 48. t. 19. c. 4. t. 20. c. 4. f. 14. (d) Plut. de ſera Nam. Vind. d. l. 
(e) Fuſtinus, L. 28. c. 1. in fin, (t) But the Expreſſions Mabomet the II. uſed to Pope Pius the II. were 
more ridiculous than this; That he was ſurprized to find Italy joined in a Confederacy againſt him, fince the Tro- 
1ans were his Anceſtors as well as theirs, and ſince it ought to be their common Concern to revenge He tor s Death 
upon the Greeks, whom the Italians had now made an Alliance with againſt him, Mich, Montaigne s Eſſays, 1. 2. 
c. 36. p. 556. (3) This Reaſon is taken from the Beginning ef the XXXIII. Section. 1 ib 
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Puniſhment (1). A Man when his Eſtate 1s 
confiſcated upon ſome criminal Account, and he 
is reduced to Want and Poverty, may properly 
be ſaid to have herd Puniſhment. Bur how 
many Men are there, that come into the World 
without any other Fortune or fate than their 
own Perſons? How many are there that by 
Fire, Shipwrack, Incurſions and Depredations 
of Enemies, are ſtripp'd of All, and whoſe Po- 

yerty cannot be call'd human Puniſhment, but 
| ual eMisfortune? And I may lays that there- 

fore the Evils, for Example, which Subject, 
ſometimes feel from the Miſcarriages and bad 
Government of their Princes, ſhould be thought 
alſo to be of the ſame Nature with thoſe other 
Inconveniencies and Afflictions, which attend 
humans Life; ſuch as ill Conſtitution of Body, 
Infirmities of Age, unwholeſome Air, Barren- 
neſs, and the like. 
XXXI. And Secondly, it mult be further ob- 
ſerves, that there is great difference between 
the Damage which a Man ſuffers airect ; by ano- 
ther's hand, and that which falls upon him only 
by Conſequence, A Man ſuffers the fr, when 
he is depriv'd of that which he has already all 
proper Right to. The other happens when 
that Condition 1s intercepted, without which 
he could not enjoy ſuch a Rzz4ht (a). Thus 
when the E/tate the Parents were poſſeſs'd of 
is forfeited, the Children alſo feel the Zoſs of 
it. But however, That 1s not a Puniſhment 
properly, with reſpe& to the Chilaren, becauſe 
_ cannot come to the Inheritance of their 
Father's Eſtate, unleſs their Fathers preſerve 
it for them till they die. And therefore the 
Confiſcation or Forfeiture only intercepts the 
Condition, without which the Children can 
have no Right to their Father's Nw (b). 
But however, it was truly an u%juft and bar- 
barous Law, (as Buchanan calls it,) which was 
made by Mogaldus King of Scotland, T hat all 
the Goods and Chattels of condemn'd Criminals, 
were to be forfeited to the Crown, excluding 
their Wives and Children from any Part of 
them (c). 

XXII. Again, Laſtly, It ought to be ob- 
ſerv'd, that ſometimes the Zv:/ a Man may 
ſuffer, or the Loſs of any Good he may ſuſtain, 
may be occa/ion'd by another Man's Offence, or 
becauſe another Man has not perform'd his 
Obligation; but ſtill that this Man's Offence, or 
Deficiency in Performance of the Obligation, is 
not the proper and immediate Cauſe why the 
other ſuffers Evil; Nor can any third Perſon 
pretend any direct R24t from ſuch an Offence 
to inflict Zvi] upon him (2). Thus it is com- 
mon for Fidejuſſors, Bonaſ men, to ſuffer Lofs, 
when the Debtor they engage for, breaks his 
Promiſe. But the immediate Obligation that 
binds the Fiaejuſor or man to diſcharge 
the other's Debt, 1s his own Promiſe. For as 
a Man that engages himſelf to be bound for a 
Buyer, is not properly obliged from the thing 


bought, but from the Promiſe he made: So a 
Man Bound for a Crimmal, is not properly o- 
bliged by the other's Crime, but by his own Eu. 
gagement. From whence it follows, that when 
the Fidejuſſor or Bondſman is to ſuffer Evil, it 
mult not be meaſur d by the other's Crime, but 
by the Power he had to promiſe. And there- 
fore when the Delinquent eſcapes, and it is 
neceſſary his Surety ſhould make Satis ſaction 
to Zuſtice , tis not to be confider'd what Evil 
might have juſtly been inflicted on the De- 
linquent, but what Degrees of Evil the other 
could obl/zge himſelf by his own ſole Conſent to 
utter for him. And hence it may alſo be in- 
ferr'd, how far Bondſmen or Fidejuſiors may be 
admitted in capital Caſes : And that may be only 
thus far; either that the Sum may pro- 
miſe the Magiſtrate, (whoſe Duty it is to pro- 
ſecute the Offender) that he will ſatisfy for 
the Damage he has done; or elſe that he will 
take care to bring him to Trya/, upon Condi- 
tion that the Criminal may be admitted to Hail, 
if he be already apprehended, may be free from 
the Inconveniencies of a Priſon, and may not 
be oblig'd to appear at his Tryal in 7rons; or 
if not apprehended, that nothing be iſſued out 
againſt him in his Abſence, and before he has 
had a judicial Hearing. But no Man can oblige 
himſelf to ſuffer Death for a Ciminai (3); ſince 
no Man hath ſo much Power over his own 
Life. Neither can the nature of Human 
Juſtice allow ſuch Puniſhments to be inflicted. 
For the end of Pun: t is to reſtrain «Men 
from Tranſgreſſiuns, and diſpoſe them to Obedi- 
ence. But in This Caſe, neither has the Fi- 
de juſſor himſelf offended, neither by his act 
of Engagement doth he derive the guilt of the 
other's Crime upon himſelf. For it can be 
no Crime in Him to deſire that the Crimimal 
ſhould have a Farr Hearne in a Convenient 
Place, and be without trouble and diſquiet, 
before Judgment paſſes upon him: Nor is it 
any to promiſe He will pay the Pecuniary Mult? 
impoſed on the Criminal, in what manner the 
Magiſtrate. ſhall think fit to ſet it, when the 
Criminal is fled from Juſtice. Belides the End 
of Human Puniſhment cannot be obtain'd b 

puniſhing the Sareiy; for if He be puniſh'd, 


he muſt be puniſh'd, not becauſe He himſelf is 


guilty of any Criminal Action; but becauſe He 
is ſo imprudent as to expoſe himſelf to Danger, 
upon the preſumption of another Man's Ho- 
neſty. And then ali the Heck of ſuch a Pu- 
ni ſoment will be This, that Other Men will 
be more cautious for the future how they 
engage themſelves; Not that They will be 
more careful to avoid the Crime the Offender 
was guilty of. And therefore ſuch a Puniſb- 
ment would ſeem to have no Regard to the 
Fact of the Principal Crimizal, but only to the 
unwary Credulity of the Surety. And there- 
fore the Magiſtrate that puniſhes a Bondiman, 
or Fide juſſor, underſtands neither the Nature 


(1) V. Gret. L. 2. c. 21. ſ. 10. (a) We have an Inſtance of this in L. 39. t. 2. I. 24. [. Alt. I. 26, O. de Dams: 


Inf. eie, & L. 35. t. 2. 1. 63. D. ad L. Falcidiam. 
(e) Buchanan. Rerum Scotic. I. 4. 


(2) Ja. Gror. d. 1. C. 11. 
Noan 


(b) Vid. L. 48. t. 22-1. 3. D. e Interdif. & Relegat. &c, 


(3) See above in B. 5. C 10. . 12. 


of 
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of Paniſhment, nor his own Duty in inflicting 

it; Except it appear that He delign'd nly to 

+baſe him, and e/zu9* the force of public 7uftice. 

And again, fince no Man has uch Right over 

his own Members as to take Liberty to deprive 

nimfelt at plealure of any of them; it is evi— 

d=ntibar no Man can oblige himſelf to ſuffer 
the Puniſhment ot Mutilation tor another Per- 

ſon. But 'tts a different Caſe, when 7aylorg, 
the Keepers of Male factors, are puniſh'd with 
Death, who either by Neglect or Colluſion, 
gave thein opportunity to make their Ecate; 
tor they ſufter for their own crimmal Default, 
not for their Priſoners (a). Nav further, 
Though it mult be allow'd that the free Heads, 
and Maſters of Families, had the Liberty of 
tetting up what ſort of Government or Law 
they pleaſed; yet it does not ſcem to be a 
proper Method to baniſh the Fidefuſſors; as 
well becauſe Faniſhment can hardly be called 
2 Pruſhment ; as becaule it is not the Intereſt 
of the Commonwealth to drive away ſuch Sub. 
jets (b). There are ſeveral other Cafes, where 
a Man may ſuffer Iuconvenience by another's 
Offence. For Inſtance, It a Friend be ſo kind 
to me as to let me live in his Houſe Renz-free, 
and it happens that my Friend, the Proprie tor, 
be found guilty of ſome Crime for which his 
Houle is orferted : Tis plain that I muſt be 
tenſible of /uconvenience in ſuch a Caſe, becaule 
| muſt be forced to provide my ſelf of a new 
Habitation, when perhaps he would have al- 
lowed me to have lived there longer upon the 
ſame Terms. But the Puniſhment doth not 
properly affe me. For the Paublict, that is 


f © © bl 


lin the Propriety of the Houſe, may when 


it pleaſes, by its own Right, deny me the Ule 


of it, at that Fate I had it before. So alſo 
Chilareu of Traytors and Rebels, are often de- 
ned Civil Honours in the State. And this in- 
deed aggravates the Prniſhment in the Parents, 
lince their Chlaren, (whom they are ſuppoſed 
to have the greateſt Affection and Regard for) 
mult for their Fault live without any publct 
Character, or Mark of Fononr and Eſteem in 
the Common- wealth. But this is in Reality no 
Puniſhment to the Children; becauſe the Go- 
vernment may beltow Fonours where it pleaſes, 
and therefore may by its own Rzght and Au- 
thority, exclude ſack Perſons as have not in 
the leaſt offended, from all Titles and Diguities 
it has power to confer, as often as it 15 thought 
agreeable to the Rules of Government, and the 
publick Good. 

XXXIII. From theſe Diſtinqtions it appears, 


- _— * — 


(a) See 1 Kivgs XX. 39. ſeqq. Act, XII. 19. 


that no Man can be jaſtꝙ puniſh'd by any civil 
Court for another Man's Offence, when he is 
free from Guilt of it. And the Reaſon is, be. 
cauſe that Aptitude which diſpotes a Man for 
Puniſhment proceeds from Demerit, and De. 
merit in the lait Reſort rs founded in the . 
which 1s certainly, or nothing is, at a Man's 
own Command, and which cannot contract any 
Cuilt, but by fome internal Motion of its own. 
'Tis a Miſtake in Gro7zas, in the Chapter be- 
fore cited, Sc. 12. to think that there may 
be an Inſtance given to the contrary, Z£xtr;z;. 
ical to the Perſon of the Delinquent, in the 
Perſon of one he hath a violent Affection tor. 


And I think it is nothing to the Purpoſe to {ay 


as Plutarch does (c); That the Matter by 
* correcting ſome of his Scholars, puts all the 
© re{t in mind of their Duty, and a General 
* by making a Decimation, puniſhes the whole 
Army. For both the 79474 that is corrected, 
and every fenth Souldier that ſaffers, is really 
Criminal himſelf. And hence therefore it fol- 
lows alſo, that znnocent Children are not to 
be puniſb d for the Crimes their Parents were 
guiliy of (d) (1). And therefore ſome Iuter- 
preters explain Fofpua, C. J. v. 24. thus, That 
Ac han's Children were brought out only, that 
they might hear the Inſtructions Joſhua gave 
them, and the reſt of the People; and be ad- 
viſed to take warning how they were found 
guiliy of the like Crimes themſelves ; not that 
they were to be „ton d with their Father. But 


it this Comment upon the Text will not be 


allow'd, See what Grozzus ſaith, de J. B. &. 
I. 2. c. 21. § 14. In priucip. (e). 


Ne perge quer, caſuſque priorum 
Annumerare tibi. Nec culpa nepotibus obſlat. 
Tu modo diſſimilis, rebus mereare ſecundis 
Excuſare 1u0s. 


Lament no more, nor to your ſelf miſplace, 
The Crimes or Fortunes of a former Race, 
Our Parent's Guilt but to themſelves extends, 
Taints not the Blood, nor to the Sons deſcends, 
By your own worth, you blot out the Diſgrace, 
And raiſe the faded Luſtre of your Race (f). 


And therefore that Law of the Per/aans, by 


which, when any /img/e Perſon was found gazlty 
of Miſdemeanour againſt his Prince, his whole 
Family and all his Relations were to ſuffer 
with him, was juſtly cenſured by Am. Mar- 
cellinus, as Inſupportable, and Barbarouſly 
Rigorous, beyond Example (g). Tis certain 


— - 


— — — —— —— — — 


(b) Garcilaſſo de la Vega Comm, Reg. I. 6. c. 3. relates, That the * 


Provinces which bordered on the Imperial City Corco, were oblig'd, by way of Tribute, to furniſh the Court of 
che 7/112 with Officers and Servants. And that upon any Crime or Neglect they were guilty of, the Provinces that 


ort ſanted them were to be reſponſible. 


( c ) De ſera Nami nis Vindif. p. 56. A. Ed. Mech. 


'dj Vid Leg t. 47. l. 22. C. de Penis. L. 48. t. 19 J. 26. D. de Penis. (1) ia. Grot. ali ſupra, . 13, Cc. 


„ Ovid. Metam L. 4. v. 669, 670. 


lic immer tam, materne pendere linguæ, 
Androm Am Prnas, injuſtus juſſerat Ammon. 


(ff) Sratin; Thehaid. L. I. towards the End. 


There partial Juv: did for her Mother's Crime 
The fair Audromeda in Chains confine. 


(g) 574. Herodot. I. 3. f. 235. Et. II. Sreph. de Iutup herne. 
"74 1, 12.c +, The Mrcedonians had a Law much of the Natyre. 374. Currium, 147 


3 # . 8. C © 6. 
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indeed, that by Puniſhments of ſuch Crae/ty, 
Princes intended above all things to provide for 
their own Safety (a). For though a Man ma 
have Bravery enough to deſpiſe his own Life 
(as Flellanicus in Juſtin, is {aid to have done 
when he was Old and Childleſs, and was 
therefore the more animated in his Conſpiracy 
againſt the Tyrant Ari/tozimus, becauſe he had 
nothing to fear, neither his Age, nor Family;) 
et he will not be perhaps without Fear, when 
he knows that his Frzends and Relations may 
be ruin'd with him, and upon his account. And 
again, it might ſeem to be a further Security to 
cut off the Song, to prevent them from revenging 
their Father's Death. For ſays Ariſtotle, It rs 
but Folly to kill the Father when the Sons are 
ſpared (b) Beſides, it is not eaſy to be behev'd, 
that a Man will have the Boldneſs to undertake 
an Enterpriſe of ſo much Danger, without 
communicating his Deſign to his Relations. 
For which Reaſon Arrzan ſays (1), Alexander 
ut Par menio to Death. And perhaps it may 
be true as Caſſius in Tacitus ſaid (c), That 
*tho' there is a Mixture os /zjuftice in every 
* exemplary Puniſhment, yet the Evil particular 
© Men tuffter by it, is ſufficiently recompens d 
by the Benet it brings to the Publick. 
Thus in the /Vnth Book of the Codes, t. 8. ad 
L. Julian Majeſt. the Sons of Traytors were to 
ſufter the ſame Puniſhment as their Fathers, 
when 1t was to be fear'd they might be influ- 
enced by their Father's Example (d). Thus 
the Children of the Maratocupent, ( Robbers in 
Syria, who had that Name given them from 
the place they inhabited, were all cut off with 
their Parents, for Fear they ſhould grow to 
imitate them. Hobbes in his Leviath. c. 2B. 
gives this Reaſon for the Zw/tice of this ſort of 
Puniſhment, * Becauſe ſuch as are Guilty of 
© Treaſon againſt the State, are profeſs d Enemies 
to it, and therefore it is lawful by the original 
* Rieht of Nature to make War upon them; 
but in Mar the Sword judgeth not, nor doth 
the Victor make Diſtinction between nocent 
and innocent, nor has other Reſpe& of Mer- 
cy, than as it conduceth to the Good of his 
© own People. And beſides, in pub/ick Judg- 
ments and Triali in caſe of Treaſon, there is 
© this thing particular, That the Svereigu may 
* ſit Fudge in his own Cauſe; and ſometimes, 
© laying aſide the Forma/ities and Iutricacies of 
* Proceſs, begin with the Execution (e). But 
yet conſcientious Princes ought to conſider what 
Tiberius ſaid in the Caſe of Cr. PiS Tacit. 
Ann. 3. c. 12. And indeed, neither in Har 


ought the Sword to be ſo Mercileſs, as not to 
ipare ſuch as Age and Innocence plead for. 
And fince ſuch as are born in the Common- 
wealth are Subject, there is no Reaſon why 
they ſhould be treated as Enemies, unleſs their 
own As make them ſuch. And therefore, 
there can be no other way of puniſhing an In- 
nocent Son for the Treaſons and RebeH{zons of 
his Father, than by intercepting thoſe Goods 
from him, which would otherwiſe have de- 
ſcended from his Father to him. In Pera under 
the Government of the Tuca's, if a Curaca were 
put to Death for any Miſdemeanour, his Sor was 
not therefore denied to ſucceed in his Father's 
Place and Office, but was ſhew'd his Father's 
Crime and Puniſhment, that he might take 
Warning from thence how he offended (f). But 
to be denied thoſe Fonours which a Man can 
lay no Claims to, is not properly Puniſhment. 
But neither do the other Reaſons that are given, 
excuſe the /nju/tice of this ſort of Puniſhment. 
As for Inſtance, when the Greeks (as Diony/. 
Halicarnaſſeus tells us) cut off any Sore, 
they always either d or baniſh'd his Chilaren, 
upon an Opinion, that it was a Contradiction 
to Nature, to ſuppoſe good Children could be 
born of bad Parents, or bad Children of good (g). 
Neither can this ſor? of Puniſhment be juſtified 
by any Arguments from Divine T hreatnings, 
ſince the * relates only to human 7uſtice 
(5). And 

Conſtitution of the Egyprians, that no Foman 
with Child ſhould ſutfer Death, till ſhe was 
deliver'd, which is alſo now obſerved in 
other Nations (7). And here it may be ob- 
ſerv'd, That it is an Abuſe of the Legi/lative 
Power, when the Legiſlator takes Advaniage of 
the Crimes of particular Offenders, to enact R:- 
gorous Laws againſt a whole Sex or Order, 
though perhaps afterwards, in Tract of time, 


the Puniſhment it ſelf may grow into Credit, 


and the Death inflicted by it be thought Ho- 
nourable. As it happen'd by that Law among 
the /ndians; by which the Viſe was to be burnt 
with her deceas'd Hausband. The Occaſion of 
which Lau was, That the Vomen when they 
were tired, or out of Love with their Zusbands, 
made no Scruple to poiſon them to make way 
for the Embraces of others (C). And hence 
alſo it appears, that the Heir is not affected by 
any Puni t inflicted upon the Body, or Re- 
putaiion of the Delinquent (1). But a pecuniary 
Malf# will reach him, tho' in Eguity it ought 
not to exceed the Yalue of the /nheritance 
which deſcends to him (n 


(a) Juſtin, I. 26. c. 1. I. 21. c. 4. towards the End. 4. Caſelius in Val. Maximus, I. 6. c. 2. ſpeaks to the ſame ſenſe. 
(b) Aber. I. 2. c. 21. (1) B. 3. (c) Am. XIV. c. 44. (d) Via. Ant. Matth. 4e Crim. I. 48, t. 2. . to. Am. Marcell. L 28. 
(e) Add Grot. Comment. upon Joſbua I. 18. (f) Garcilaſſ. de la Vega Comm, Reg. I. 2. c. 13. (g) And it was 
very well ſaid by Marcus in Vulcat. Gallicanus in Avidius Caſſius, c. 12. And therefore ye ought to pardon Caſia- 3 
Children, his Son-in-law and Wife. But did I ſay pardon? fince they are Guilty of no Crime. (h) Add. Grot. 
I. 2.c.21,f, 13. (i) Diod. Sicul. L. 1. c. 77. £lian. V. Hiſt. L. 5. c. 18. cum Schefferi Noris. L. 48. t. 19 l. 3. D. de 
Penis, L. I. t. F. I. f. ſ. 2.1. 18. D. de ſtatu hom. Plut. de ſer# Numin. Vindi#. p. 552. D. Add. Quintil. Declam. 277. 
What Severity of Puniſhment on the other hand is uſed in Japan, we are inform'd by Beru. Varenius Deſcr. Japon a, 
c. 18. Ferdin. Pinto Itin. c. 55. Varenius de Relig. 7pon. c. 11. p. 129. (k] Via. Cic. Tuſc. Nut. IL. 5. c. 27. Strabe, 


I. 15. Ahr. Rogerius de Eraminib. p. 1. c. 19, & 20. 
(m) Vid. L. 47 t. 1, I. 1. D. de privatis Delifis. 


Nnnnz 


(1) L. 48. t. 19. I. 20. D. de Pam. 


CHAP. 


erefore it was a uiſe and good 


— 
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GHAP IV; 


Of the Power of the Sovereign, in determining the Value of 


Subjects. 
HOUGH there may be diſcover'd cer- 
| tain Foundations for the Preference of 
one Man to another, even in a Liberty of Na- 
ture, out of Crvil Government ; yet ſince thoſe 
Foundations cannot give any Man a Right, 
unleſs en forced by Compact, or the Definitions 
of the Civil Power, I think this a proper place 
to explain the Nature of thoſe Diſtine ftons, 
which are made between Men, according to 
the Eſteem they are differently rated by. Now 
Efteem is the Value which is ſet upon Perſons 
in Common Life, according to which they 
may be eguall d, or compar'd with others, and 
be rated either ber or lower than thoſe they 
are compared with. For there is a near Affinity 
| between * ks molt noble oy wy" of moral 
uantity, Eſteem and Price. The firſt is con- 
re = Perſons, the ſecond in things 1 
as the one is the Kate of Perſons in Common 
Life, ſo the other is of Things, And as the 
chief Reaſon why a Price was ſet upon Zhmgs 
was, That when they were to be exchanged or 
removed from one Perſon to another, they 
might be the better compared with one ano- 
ther: ſo the End intended by Efteem is, That 
we may be able to form a Compariſon beween 
Men, by ſetting as it were a /a/ae upon them; 
and in conſequence eſtabliſh a becoming Order 
and Diſtance between them, whenever they 
ſhould happen to be auited, it evidently ap- 
pearing that nothing was more abſolutely in- 
conſiſtent with the Convenzence of Life, than 
an wiverſal Equality. Now Eſteem may be di- 
vided into /imple and zu7en/rye. I ſhall conſider 
both parts of the Diviſion, with the different 
Relations they may bear to ſuch Perſons as live 
in a Liberty of Nature (1), and ſuch as are 
Members of the ſame Commonwealth. 

II. Simple Efteem, with regard to ſuch as 
live in a Liberty of Nature, ſeems chiefly to 
conſiſt in this; When a Man's Behaviour and 
Character prove him to be One that acts upon 
Principles of Conſcience, One ready to comply 
with the Laws of Human Society, and pre- 
pared, as far as he has Power, to obſerve the 
Law of Nature towards other Men (2). For 
as we ſay of a thing which is of U/e in Com- 
mon Life, that it is of Value; and, on the con- 
trary, ſay of a thing there is no Uſe of, that it 
is worth nothing ; ſo it may be ſaid, that That 
Perſon is a Man of fome Yalae, that will ſuffer 
himſelf to be treated like a ſoc:able Creature. 
But when a Man plainly ſhows himſelf unfit 


for Hcieſy, by diſregarding and confounding 
the Law of Nature, and the good Offices he 
owes to other Men upon the Force of it ; he 
may deſervedly be look'd upon to be a Man of 
no Horth or Value. 

III. Now this fort of Eſteem may be confi. 
der'd three ways. Firft, as Iutire. Secondly, ag 
Impaired. Thirdly, as utterly Loft. It continues 
mire, till a Man by ſome A of deliberate 
wiltul Malice, out of wicked Deſign, violates 
the Lau of Nature to the Prejudice of another 
Perſon. For the Frailties of human Nature 
excuſe Sins of Infirmity, and a Man does not 
by them forfeit the Reputation of being an 
honeFt Man, as long as he continues to have a 
firm Sincerity of Mina, and endeavours to do 
nothing but what is za? and verinous. And 
every Man is ſuppoſed to deſerve this Eſteem 
till his own Evil Actions deprive him of it. 
And therefore it may be ſaid, That all Men - 
turally have an equal Share of this Specres of 
Eſteem, and before they have been Guilty of 
any criminal Action, muſt be ſuppos'd to be 
equally Good and Yertuous (a). And this is 
the Ground for that common Saying, Every 
Man ſhould be ſuppos d a good Man, fill the con. 
tray is proved. And this will hold True, 
notwithitanding thoſe ill Diſpoſitions Halles 
chargeth upon human Nature (4). If he be 
in the Right, indeed every Man muſt be ſup- 
polcd an ill Man, till the contrary be proved, 
or rather till he is depriv'd of all Power to do 
Hurt. But 1t mult be ſaid, that the Principle 
he at firſt lays down, That all Men have Power 
and Will to hurt or deſtroy one another, is far 
from being univerſally True, as I have prov'd 
already (3). But yet becauſe Men may wiſb 
and endeavour one another's Hurt and Ruin, 
therefore it may be ſaid that every Man may 
naturally be look'd upon to be a good Man; 
but that it is not impoſſible he may happen to 
be otherwiſe, and that Men may be kind and 
friendly to one another, but that it is not fate 
ablolutely to rely upon, or truſt them. 

IV. The ſame Species of Eſteem is leſen d or 
impair d by criminal malicious Actions, eſpe- 
clally by thoſe of more than ordinary Gailt, 
and which were intended contrary to the Law 
of Nature, unjuſtly to diſquiet other Men; 
The Effect of which Avius is, that it will 
not be thought Safe to give Credit for the 
future to ſuch a Decetver, or to engage in Bu- 
ſineſs or important Affairs with him, without 


(1) Such are Sovereigns, and Citizens of different States, with ref peC ro one another. (2 ) See Mr. Barbeyrac's 


Note upon this Section. 


(3) B. z. c. 2. . 9,8. 


| (a) Plin, L. 5. Ep. 3. The Inequality of the Orders among Men, ſhould make no 
Difference in the ExaQneſs of their Behaviour. San#ita; morum no diſtat ordinibus. 


(b) De Ci ve, c. 1. 
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ſolid Caution. But though a Man's Eſteem may 

be 77mparred, and his Reputation fink upon ſuch 
ill Actions, yet it is not abſolutely Loft. For 
though I may juſtly ſuſpect, that a Man will 
ulc me in the ſame manner he hath uſed others; 
yet I cannot be always ſo abſolutely certain 
of this, but that ſometimes it may fall out con- 
trary to my ExpeCtations. For perhaps there 
might have been ſome Particular Reaſons 
which moved him to injure other Men, which 
he may not have againſt me; and a Man may 
lometimes be under the Power of violent 
Paſſions, which at other times he is free from. 
However, the Blot which a bad Action leaves 
upon a Man's Reputation, may be taken off by 
a voluntary Tender of Reparation tor Damages, 
or of ſome Equivalent; and by giving Evi- 
dences of Sorrow and Repentance. For all 
theſe voluntary, unforced Motions, may be 
Conviction enough, that his Intentions are 
really alter'd, and that he /ixcerely repents. 

V. But a State and Way of Life which di- 
rectly tends to the Harm of other Men with- 
out Diſtinction, and to make Advantages by 
manifeſt Injuſtice, utterly deftroys all this Efteem. 
Now there ate in moſt Commonwealths People 
that, by a particular way and manner of Life, 
own and profeſs the Exerciſe of certain Vices; 
ſuch as are, All #hores, Bawds, Stroalers, 
and /iurdy Beggars; all thoſe Plato baniſheth 
his Common-wealth (a). And they are (as 

{ſocrates (1) faith) a Diſgrace to That they 
hve in (6). 

But now, How little Share of Zfecm all 
theſe are to have, muſt be determin'd by the 
Government that Zo/erates them (c), when the 
Publick thinks fit to give them Indulgence (4); 
they cannot certainly at leaſt be denied the 
common Fights of Men. So the Pimp ex- 
poſtulates in Terence, Though , am a Pimp, 
the common Bane of Touth, a perjur'd Wretch, 
and publick Nuſance, yet 7 never did you any 
Wrong (e). Tis certain indeed, That a Yay 
of Life maintain'd by the Profeſſion of any fort 
of Vice, muſt very much tend to ruin all Na- 
tural Eficem But unleſs the particular Vice 
be alſo attended with Injury to other Men, I 
do not ſee why the Perſons that profeſs the 


Practice of it, ſhould be treated as public 
Enemies to all the World. But where the 
Profeſſion of a Vice is accompanied with Harm 
and Injury to other Men; and where the Per- 
ſons profeſling it, treat no Man who is not of 
their own Society with better Uſage than they 
would Beaſts, declaring Hti/ity, not againſt 
any certain Enemies, but againſt Mankind in 
general, tis manifeſt they utterly forfe:t all 
that Eſteem Men uſually meaſure one another 
by. And ſuch are, All Pirates (2), Highway- 
Men, Robbers, R s, Pick-pockets, and the 
like. And the Difference will not be material, 
nor will their Characters be much better'd, 
Whether ſuch Perſons act always up to the 
Height of Wickedneſs and Villany or not? 
Whether a Robber will ſatisfy himſelf barely 
with committing Soil and Robbery, and forbear 
Bloodſhed, and be contented only to have taken 
away my Money or my Goods. For as 'tis no 
Juſtice, ſo it can deſerve no Commendation, 
not to be an accompliſh'd finiſn d Villain. And 
without diſpute, whole Bodies and Claus of 
Pirates and Robbers ought to be rank'd under 
this Denomznation, as long as they continue 


their Courſe of Life, notwithſtanding they may 


ſeem to have ſome Refemblance of Juſtice a- 
mong them (f). Neither will whole Hates 
and Commuoun-wealths deſerve better Rank, 
when they are not content to acquieſce in the 
Enjoyment of their own Rz247s at home, but 
invade and ravage the reſt of the World, with- 
out Regard to Faith or Compacts to the con- 
trary. But where Hates or Common-wealths 
are ſo Partial, as to be Juſt in the Obſervation 
of Compact᷑a with ſome particular Allies, but 
to all ether their Neighbours, or at leaſt to 
certain Nations, ſhow little Regard in the Ob- 
ſervation of the Law of Mature, and ſcruple 
not, without juſt Provocation, to break it; 
Their Credit, it is evident, muſt very much 
ſink, but it would be too ſevere to deny them 
every Degree of ZFeem, Now, the Effects 
that attend Men under ſuch a Loſs of Efteem, 
are generally ſuch as theſe; That unleſs they 
leave off their anjuft and bloody way of Life, 
it will be neceſſary for other Men to ſhow 
them no more Mercy, than they do to Beaſts of 


(a) Plato de L. L. I. 11. (1) In Areopagitico. 


(b) 4t:icus Biſhop of Conſtantinople, in Socrates's Eccleſiaſt. 


Hiſtory, tells Caliopius, That he ſhould diſtribute his Charity, not among thoſe that made a Trade of begging, 
only for their Bellies, and ſpent their whole Life- time in nothing elſe ; but among ſuch whoſe Modeſty would 


not ſuffer them to ask it. Socrat. 1. 7, c. 25. 


Thus neither were Beggars tolerated in Peru, under the Government of the Yuca, | : 
(c) Bur they that were diſabled, ſo that they could not maintain themſelves, were kept by the Publick, Vid. 


Garcilaſſ. de la Veg. Com. Roy. I. 5. c. 9. & 1.5. c. 11. (d) Bur formerly in Egypt, there were projeſſed Thieves 
* allow'd, of whom Diodorus Siculus, 1. 1. c. 80. gives this Account. Such as would be imploy'd in the Trade of 
© Thieving, enter'd their Names with the Grand Maſter of the Order, and were obliged by Article, to bring all 
* the things they ſtole to him; and they that loſt any thing were to apply themſelves by Letter to him, in which 
they were to ſignify the Particulars they loſt, together with the time and place, when and where, they were loſt, 
* and ſo every thing being eaſily diſcovered, the Perſon robb'd was to pay a fourth part of the Value of the things, 
and take them again. For ſince it would have been impoſſible to prevent all manner of Thieving, the Legiſlator 


found our this Expedient, that what was loſt might be recovered, by paying only a ſmall Price for the Redemption. 


But no Queſtion, it would have been a better Method, and leſs inconvenient for the Subjects, to have made ſevere 
Laus againſt ſuch ſort of People, and to have taken care they ſhould be ſtrictly put in Execution. 
(e) Ter. Adelph. Act. 2. Sc. 1. v. 34, 35. Vid. Conſtitut. Sicul. L. 1. f. 20. (2) See above in B. 2. c. 2. [. 10. 
(f) Thus in Heliadoruss Ethiopicks, L. 5. c. 15. There is mention'd a Law chat was among the Pirates, b which 
he that firſt boarded the Enemie's Ship, and expos'd himſelf to the greateſt Danger in the Fight, was to have his 
Choice of the Boory. And in the ſame place we are told, That the Robbers obſerve ſome ſort of Conſcience among 
one another, and ſhew Kindneſs and. Humanity to thoſe they are acquainted with, 
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Prey. That when they are apprehended, they 
will be uſed with more Sverity than any other 
ſort of Enemies , though others might have 
threaten'd equal Danger: That They will not 
be look'd upon to deſerve the common Offices 
of Fumanity; And that all merciful Uſage 
will be denied them, leaſt it may ſeem to en- 
courage them in their Villanies. Moreover, 
as there can be no Streſs laid upon their Fuitb, 
ſhould they offer it, ſince the Habit of Out- 
rage they live in, muſt have cancell'd all Good 
Opinion of them ; ſo I doubt not it may very 
well be maintain'd, That Neither are They 
capable of receiving Obligations of Faith from 
Other Men, as long as they continue in their 
Il Courſe of Life, (which mult always be pre- 
ſuppos'd): For I either make a Holuntary 
Agreement with ſuch a Perſon, or he Compels 
me by Unjuſt Force. I cannot do the Fri, 
without deriving upon my ſelf ſome Share of 
his Gail, by treating ſuch a Man as a Friend 
that — 2} himſelf a common Enemy to all 
the World, except his own Accomplices. Not 
to ſay further, That it may be often an Injury 
to other Men to keep Faith with Robbers, 
For Inſtance, in the Caſe of leaving ſome De- 
poſitum in truſt with Them (a), But if a Rob- 
ber ſhould have done Me ſome Good Office, 
which it was no Diſcredit to Me to receive 
from ſuch Hands, it can be but reaſonable that 
I ſhould give him the Reward I promis'd (1): 
But then He is not the Perſon He was ſuppos'd 
to be, a common Enemy to all Mankind beſides 
his own Companions. On the other Hand, if 
he Compels Me by Unju Force to engage my 
Faith to Him, it appears from what has been 
{aid before (2), that Compacts extorted by Fear 
are Invalid. But after All, Such Perſons may 
recover their Lot EHeem, by giving over 
Their infamons Courſe of Life, and by taking 
upon them ſome other Credrtablc Profeſſion. 
And So may Whole ZFoates of Thieves and Rob- 
bers by ſuch a Change, as well as particular 
Men. And from That Time They are to be 
dealt with as Men of Repute and FHone y. But 
They ought firſt of all, either to make Repara- 
tion, or obtain their Pardons for the Injuries 
They have done. 


VI. Simple Eſteem, with regard to ſuch as live 
under Civil Government, is, I hat Sort of Eſteem 
by which a Man is look d upon to be at the hu- 
eft, A Common, but A Sound, Member of the 
State. Or when a Man hath not been declar'd 
A Corrupt «Member, according to the Laws 
and Cuſtoms of the State, but is ſuppoſed to 
be A Good Subjef?, and is Look'd upon and 
Valued tor ſuch. And this EHeem may be loſt 
under Cruil Government, either Firſt, When it 
is denied to Certain States or Conditions, or, 
Secondly, When taken away upon a Criminal 
Account. The Firſt may —_—_ Two ways; 
Either iſt, when the Sate hath Naturally in 
it ſelf nothing bad or wicked belonging to it. 
Or 2dly, when it really deſerves, or at /ecaft is 
thought to deſerve, ſuch an Imputation. Thus 
a State of Slavery, tho' it implies in its own 
Nature nothing Bad or Criminal to belong to 
it, Yet in many Common-wealths deprives Men 
of all /ample Efteem; and Slaves are neither 
look d upon to be Civil Perſons Rated or Num- 
ber d in Civil Aſſeſſments, or Con/idered, or 
Valued as Subjects. It is well known how 
deſpicable their Condition was among the Ro. 
mans (b); And the Efteem the Jews allow'd 
their Gentile Slaves was not greater (c). So 
alſo in ſome Common-wealths, Tis a Diſhonour 
to be baſe Born, tho' the Blemiſh of the Birth 
is certainly only the Parents Fault (d) And 
Thus in Znaza, there is a certain Race of Men 
call d Peneaes, which are look d upon to be 
infamous (e). A State under the Latter Con- 
ſideration rates away or lefſens Ciuil Effeem, 
Either becauſe the Perſons that live under it, 


are employ'd in Things which cannot be per- 


form'd without the Guilt of ſome Vice or Sin; 
Or elſe are obliged by It to undertake ſuch 
Mean Offices and Duties, which None but Per- 
ſons ot baſe and abje& Spirits would ſtoop 
to be employ d in. What Value is to be ſet 
upon Thoſe of the Firſt Sort muſt be known 
from the Laws, or Cufoms and Manners of 
every Common-wealth (t). Thoſe of the Se- 
cond Sort are common Hangmen and Execu- 
tioners, Bailiffs, Goldfinders, and the like; 
Perſons that in moſt Common-wealths are denied 
the Society of all People of Faſhion or Repu- 


4) Vid. L. 16. t. 3.1. 31. ſ. 1. D. Depoſiti, &c. 
2 See the ſame Book and Chapt. ſ. 10. &c. 
0 


(1) See above in B. 3. c. 6. C 11. towards the End. 
(% Vid. L. 8. t. 5.1. 6. D. ad L. Juliam de Adulter. 


Foſeph. Archæol. Jud. J. 4. c. 8. Neither are Slaves permitted to be Witneſſes, becauſe of the Baſeneſs of 
their Minds; ſince it may juſtly be believed, that their Teſtimonies are corrupted, either by the hopes of Gain, 
or elſe out of Fear. Add. Selden. de J. N. & G. Sec. Heb, 1.5. c. 3. Lex Wiſigoth. I. 2. tit. 4. c. 9. 

(4) Vid. L. 6. t. 57.1. 5. C. ad 8 Ctum Orficianum & Stobeum, Serm. 75. Unleſs perhaps we allow there is ſomething 
in that which is ſai4in Procopius Hiſt. Arcan. That the Infamy of a Woman's Vices not only ſpreads it ſeif to her 
Husband, bur deſcends in a greater degree to the Children, and they are condemn'd to bear a perperual Mark of 
Diſgrace, as if Nature had ſtain'd them with the Diſhonours of their Mother. 


(e) Vid. Abr. Rogeriurs de Bramin, Part 1. c. 2. 


(f) To this Purpoſe is that which is related by Valerius Maximus, I. 7. c. 7. of 2. Metellus the Prætor Urban, 
who would not allow Yecilizs the Bawd, the Poſſeſſion of Inventius's Goods, tho' they were left to him by Will; 
becauſe he would neither ſeem to 8 hreentiu:'s Action, in throwing away his Fortune into ſuch a Sink of 


Lewdneſs, nor allow Vecilius the Rig 


ts of a true Citizen, ſince he had renounced every honourable way of Life. 


And thus in the fame Author, when Genuciws, a Prieſt of Cybele, had obtain'd a Decree of Cu. Oreſtes, che Prætor, 

that Navianw's Goods ſhould be reſtor'd to him, the Conſul, Emilius Lepidus, revers'd the Pretor's Decree, that 

the Court of Juſtice might not, under the Pretence of his Suing for his Rights, he 8 by the obſcene 
in T. 


Preſence and contaminated Voice of Genucius. And to this belongs alſo that, 


8 


Aleator. Where the Prætor ſaith, He would give no Judgment, if any Perſon ſhould Beat or do any Damage 


to — at whoſe Houſe he ſhould hear they play'd it Dice, or if any one Stole or Cheared him of any thing, 
ar chat time. | 


> | tation. 
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jation. And in ſome States the Laws them- 
{elves have exprelly fo determined. In Pome, 
Cicero lays (a), The Executioner was forbid 
aby the avs of the Cenſors, not only to be 
{cen in the Forum, but to fee the Light, or 
breath the Air of that Place, or to have any 
« Habitation in the Czi7y; As it his Preſence 
would ſtrike Infection and Pollution upon 
© the publice Aſſemblies. In Other States, Ir 
is thought Scandalous to mix in Company 
with ſuch Perſons, only upon the Force of 
Cuſtom and common Opinion. It ſecming 
natural to ſuppoſe, that Perſons employ d in 
Cruel and Slauiſb Offices, Would have gene- 
rally Humours and Diſpoſitions ſuitable to 
their Employments; And that None but Men 
of Mean and Servile Tempers could vo/un- 
rarily ſubmit to them. Among the Romans, 
the Soulaiers indeed were often made ule of in 
public Executions in the City as well as in 
the Camp, without /ufamy, or Diminution of 
their Eſteem (b). For there is much difference 
between doing an Execution at the Particular 
Command of a Superiour, and between doing it 
by Profeſlion. So alſo among the Zews, Cri- 
minals were Stoned by all the People. And 
Montaigne tells us (c), that Mitoldus, Duke of 
Lithnania, introduced a Cuſtom in that Coun- 
try, that Condemn'd Crmminals ſhould put 
themſelves to Death with their own Hands, 
It appearing unreaſonable to Him, that Inno. 
cent Perlons ſhould be employ'd to commit 
Mur ther; Tho” this was but a filly Reaſon, 
For the Executoner cannot be ſaid to commit 
Mar ther by inflicting the Puniſhment the Law 
awards. But Others give this better Reaſon 
for the Law, that None might be forced upon 
the Office of an Executioner, to cauſe and to ſee 
the Azonics of the Criminals, to which the 
innate Tenderneſs and Compaſſion of human 
Nature malt give every man an Averlion. 

The Roman Laws ſet a Mark of Infamy up- 
on All Perſons that acted upon the Szage for 
Hire (4), or ſuffer'd themſelves to be Hired 
to fight with Feaſts (e). But the Reaſon why 
Inſumy was annexed to ſuch Actions, was not 
that any Immorality was ſuppoſed in them. 
(For ſach Actions may, tis pollible, be Inno- 
cent enough ;) But The Gain made by them 
was That which made them look diſhonour- 
able and baſe to the Natural Gravity of the 
Romans. (For tis often the Hire only which 
makes the Service Mean and Baſe.) By the 
Same Laws, it was look'd upon to be Infamous, 
for a Man to Permit His Daughter to Marry 


while She was a Widow, within the time of 
Mourning ; Or to Marry Any Perſon in ſuch 
Circumſtances Himſelf; Or to ſuffer Any Fer- 
lon under his Charge to Marry or to be Mar- 
ried Within that Time; Becauſe it might 
lecm to betray much Levity and Unſcttled- 
nels of Mind, to argue weak Inconſtancy of 
Faith, and wild deſultory Luſt. Among the 
Ancient Inhabitants of the Canary /ſlands it 
was thought very great /gnominy and Diſgrace 
% be a Butcher (t): And Sir Thomas Mere 
makes his Ctopians of the ſame Opinion (g). 
Selden tells us, that the Jews refuſed to admit 
Four Sorts of Men either to be #7/nefſes, or 
to have any Hand in Judicial Matters; be- 
cauſe of the il] Repute they bore among them; 
And Thoſe were Gameſters, Uſurers Perſons 
that made Gain by the | roduce of the Seventh 
Tear, or Tear of Remiſſion ; and Such as taught 
Piageons 4% fly. And He adds, They gave 
this Reaſon for it; Becauſe None of theſe 
Sorts of People apply d themſelves to any 
Way of Life which tended to promote Pub- 
lick Good, or bring any Advantage or Conve- 
nience to Human Life (h). 

VII. Thus the Loſs of Simple Ci Eſteem 
may be owing purely to a State of Life. But 
a Man may allo entirely be depriv'd of ut 90 
a Criminal Account; When for ſome Particular 
Sort of Crime He hath committed, (for every 
Offence will not deprive a Man of Civil E- 
ſteem) (i) the Laws of the Cormmon-wealth fix 
a Mark of /ufamy upon him: Which is uſu- 
ally done, Either by Taking away his Natural 
Life at the ſame time, and by condemning his 
Memory, or by ejecting him out of the Common- 
wealth with Shame and Diſgrace; or perhaps 
by Allowing him to Continue in the Common- 
wealth, but not as a Sound, but Diſorder'd, Ju- 
fetted Member, Or, in other words, by permit- 
ting Him to inhabit in the Dominions of the 
State, and to enjoy the Common Protection of 
the Zaws, but by Excluding him out of all 
Public Offices and Employments , and all Ho- 
nourable Societies, by making him Uncapable 
to make any Will, and by diſabling Him to 
do any Legal Ad which ſuppoſes untainted 
Reputation. But now *whart are the Crimes 
which contract all this /nfamy muſt be known 
from the Laws of every particular Common- 
wealth (&). And Here it may be obſerv'd, 
That according to the C:uilzans, the Infamy 
which is contracted by any bad Arion may be 
either the Effect of an Immediate (1) Impo- 
fition of the Law it ſelf; or of ſome antece. 


(a) Pro Rabir:o, c. 5. 
(4) Vid L. 3. t. 2.1. 1. D. de his qui Infam. not. 
(f) Aloiſins Cadamuſtus Navigat. c. 8. 


| (b) Vid. Petr. Fabr. Semeſtr. I. 2. c. 6. 


(c) Eſſays, 1. 3. c. 1. 


l Vid. L. 3-r. 1. I. 1. ſ. 6. D. ae Poſtulando. 
(g) Utop. I. 2. 


(h) Selden de J. N. & G Sec. Heb, I. 4. c. F. 


(i Vid. L. 1. t 54 1 1. C. de modo Mult arum. (k) Vid. L. 50. t. 13. J. f. ſ. 1, 2, 3. D. e extraorin. Cognit, Ti 


in this place I ol ſerve, that in ſome of the Examples, there is hardly any Diſtinction made between th: [imple and intenſive 
tem. And here ue may obſerve a Law of the Egyptians, by which Souldiers that deſerted, or did not obey the Or- 
ders of their Commanders, were not puniſh'd with Death, but only Infamy and Shame And if they could by 
their Courage afterwards wipe off the Ignominy, they were reſtor'd to their former Dignity. And thus the Le- 
- viſleror, by making Ignominy a greater puniſhment than Death, taught them to think Infamy the greateſt Evil, and 
ar the ſame time ſeems to have conſidered, that ſuch as were puniſhed with Death, muſt for ever be made incapable 
of doing any further Good in common Life, but that ſuch as were only deprived of their Honour, would be 
always endeavouring to do ſomething that might recover it, Diodor. Siculus, I. 1. c. 78. (1) Vid. D. 4.1. F 
ent 


— 
—— 
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dent Examination and Sentence of Some 
Fudge (1); or elſe of the Cenſure of Men of 
Character and Efteem, Which is commonly 
call d /nfamy of rhe Fact (a). (6) But I am ra- 
ther inchnd to think, This Iuſamy of the 
Fact is not ſo much the Immediate Effect of 
the Opinions, of Men of Charafter, As a 
Puniſhment which the Lau alſo inflicts upon 
that View, that ( ood Men always condemn 
Such Actionc, and look upon them to be Haſe 
and Y;cked. For Tho” it may be thought a 
Diſcredit, to fall under Cenſure of Perſons of 
Approu'd Lives, and Reputation, yet unleſs 
the Law joins with, and confirms that Cen- 
ſuce, No Man can ſuffer fo far in his Civil E- 
ſteem by the Judgment only of Private Men, 
as to be Excluded from any Rights and Advan- 
tages which the Civil Laws allow to an Unble- 
miſb d Reputation. And therefore it is evident, 
That a Man doth not Immediately forfeit 
Efteem, When He is Accuſed of, and Charged 
with, any Crime of Infamous Nature and 
Quality. For as Julian rightly anſwer'd 
Delphidtus the Orator, (2) When he cry d out, 
Abo would be guilty, If it were ſufficient to deny 
the Far? * Who could be Innocent, If it were 
* enough only to Accuſe (c)? But 1t 1s Thea 
2 Crime produceth /nfamy when the Perſon 
is condemn'd for it, or confefleth it. And 
That he is alſo ſuppoſed to do, when he a- 
rees with the Proſecutor to let his Aetion 

rop: Becauſe all ſuch eement naturally 
ſuppoles Confeſſion (d); Except perhaps it 
may be made appear, that He chooſes to come 
to Compoſition with the Proſecutor, not out 
of any Conſciouſneſs of Guilt, but for other 
juſt Reaſons, as to eſcape the Vexation and 
Trouble of Tryal, the Severity or Partiality 
of the Judge, or upon ſome particular Diſlike 
he bears to his Perſon (e). But tho'a Man's 
Reputation is ſuppos'd to be Clear'd, when He 
is Acquitted from the Crime which was 
charg'd upon Him; Yet to make his Inno- 
cence appear the more Unqueſtionable, and to 
puniſh Calumny and Falſe Accuſation, Tis 
uſual in many States and Common-wealths to 
force the Accuſers to beg pardon, con fe ſs 
themſelves guilty of Fallhood, make their 
Submiſſions, and pay Reſpect and Honour to 
the Party Accuſed, and the like ( f 


VIII. From What has been ſaid It may al- 
ſo be inferr'd, That it is no Real Infamy or 
Difhonour, When a Man hath ſuffer'd an A. 
buſe either by Words or Actions, not to Re. 
venge it with his own Sword; As the Cuſtom 
is in ſome Countries, eſpecially among Per/ong 
of Rank, and Men of Military Prefe//ion ; but 
to puniſh it by the Magiſtrate, or pals it by in 
Silence, ſuppoſing ſuch Patience doth not im- 
ply Confeſſiun of any Bad or Baſe Action. It 
ſeems to argue indeed much Cowardice and 
Littleneſs of Spirit, tamely to ſubmit to Every 
Man's Inſults and Injuries , without <ndea. 
vouring Bravely to vindicate and aſſert his 
Rights and Liberty, And it ſeems natural in 
ſuch Caſes, For every Man to be of the Opin. 
on of Neoptolemus in the Poct (g). 


Teva AAM 5 4680 AG ALv. 
I'd ſooner Die than be a Coward thought. 


There are Certain Injuries which If a Man 
chooſes generouſly rather to Deſpiſe than to 
Revenge, He will not bring his Courage in 
Queſtion. Nor can I fee any thing in ſuch 
Conduct that can rob Him of his Natural or 
Civil Efteem. And therefore, Hobbes lays, 
© If a Man receive Words of Diſgrace, or ſome 
© little Injuries from another, for which there 
is no Puniſhment aſſigned by Law, and is 
afraid he ſhall fall into Contempt, and be ob- 
© nox10us to the like Injuries from others, and 
to avoid this, protects himſelf by the Ter. 
© rour of his private Revenge; this is a Crime, 
© and ſuch a Fear will not excuſe it; becauſe 
© the Common-wealth would have the publick 
© Words, that is, the Laws, be of more force 
© with the Subjects, than the Words of any 
© private Man, which they that made the 
1 therefore aſſigu d no Puniſhment for, 
© becauſe they thought it not worthy a Man 
© that had the Uſe of Reaſon to take any notice 
© of them (5). And much leſs is it any DO, 
honoar for a Man, in a Common-wealth, where 
the Laws expreſly forbid Private Revenge, to 
prefer Obedience to the Laws rather than ex- 
poſe himſelf at once to the Danger of the 
Habt, and the Severity of Civil Jaftice, upon 
2 vain pretence of FZononr (1). Neither is it 
always I preſume a ſign of Cowardice, for 2 


(.) Vid. L. 3. t. 1.1. 1. f. 8. De poſtulando. 


(a) Infamia Fact. 


(5) Vid. L. 2. t. 12.1. 13. C. cx quibus Canſ. infam. irrog. Add. L. 37. t. 15.1. 2. D. de obſeq Parent. preftand. 1.20. 
& D. L. 3. t. 2. I. 26. de his qui not ant. infam. Vid. L. 9. t. 9. 1.25. C. ad J. Jul. de Adult. And to this you may refer 
that which Rochefort Deſcript. Antillar. Part 2. c. 8. relates of the Apalichite. They have no other Puniſhment, 
ſaith he, for Thieves, beſides the Reflections that are made upon them in all Company upon that account; 
this is | jr, taken ſo hard by them, that to avoid it, they will fly away into the moſt uninhabiced Deſarts. 


(2) 


Ammian. Marcellin. L. 18. (c) And to this we may apply that of Plautus in Trinum, Ack. 1. Sc. 2. v. 44, 47. 


Not to commit a Crime is in a Man's own Breaſt, rhe Suſpicion whether he does or nor, is in anothers. 
(d) Vid. L. 3 t. 2.1. 5. D. de his qui infam. notant. Auoniam intelligitur confireri crimen, qui paciſcitur. 
(e) Thus in Iſocrates adv. Callimach. in the Beginning. Some perſwaded the Defendent to Compound the Matter with 


te Plaintiff, Becauſe in Tryals there are ſeveral things which fall out otherwiſe than are expected; and in paſſing 
the Vote, there is more of Chance than Equity. And therefore it is a much better and ſafer way to be at ſome 
ſmall Expence, to get clear of a Crime, than to refuſe to pay any Money, and run fo great a Hazard. 

(f) li evident from Joſephus de Bello Judaico, l. 4 c 39 That the Ignominy of having been in Chains, was 
ſuppoſed to be taken away, if the Chains were not Unlock'd, but Fii'd aſunder; and this, he ſaith, was the way, 
hen any one had been put in Chains innocently, among the Romans. 

(g) 2, Calaber, I. 9. (h) Lewiath. c. 279. Vid. Leg. Salicam. tit 32. 

| (i) Injuſtum rigido jus dicit ur enſy. Ovid. 7%. L. 5. El. >. 
Tis cruel Juſtice which the Sword, inflits. 


Man 
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Man to refuſe to put his Life and Fortunes to 
the Venture upon every little inſignificant 
Quarrel, when there may be often leſs dan- 
gerous, and more innocent and lawful Occa- 
lions offer'd to ſhow his Courage (a). Thus 
When Pyrrhus in Plutarch calld Antigonus 
Villuin, and challeng'd Him ro meet him upon 
the Plain, and fight him for the Aingdom, 
Antigonus anſwered, I ul auri regmyiay un mD 
uu n Karpmy i), that Hs Way of making War 
conſiſted as much in knowing proper Times and 
Opportunities, as in Strength; and that if Pyrrhus 
were weary of his Life, he might eaſily find 
ways enough to go out of it; And So Auguſtus 
Anſwer'd Antony's Challenge, in the ſame 
Author, T hat he might eaſily find a way to die 
(b). And in ſuch Caſes, no Prudent, Conſide- 
rate Man, hath any reaſon to be diſturb d at 
the Opinions or Cenſures of the Vulgar; ſince 
the Eſteem of every Subject is to ſtand and 
fall by the Zudgment of His Sovereign, and the 
Laws of the State; Since 'tis: ſufficient Proof 
of Bravery and Reſolution to obey the Laws , 
in Defiance to all the /:zz/e Cavil and Calumny 
of the Vain and Idle Part of Mankind. And 
hence 1t will be no Difficulty to anſwer what 
Hobbes ſays in his Leviathan, c. 10. That it is 
hardly poſlible, but private Dwe/s ſhould be 
(thought Honourable, becauſe they are the 
Effects of Courage, which is Power. For 
Why ſhould it not be rather look'd upon to be 
a Sign of Greatneſs and Fravery ol Spirit, to 
know how to govern the Feats and Paſſions 
of our Minds, and to give them no other Li- 
berty but what the Laws allow? Tho'I think 
the ſame Autbor ſays very well afterwards, 
c. 30. © That all Laws that forbid Duels, 
{ſhould ordain Honour for them that refuſe, 
and Ignominy for them that make the Cha/- 
*Jenge ; and thus thoſe that refus'd to fight 
would have an Honourable Excuſe, The Re- 
medy the Sicilian Conſtitutions propos d againſt 
this Cuſtom was, by inflicting ſevere Penalties 
upon them that offer d any Afront (c). 

An Account, by the way, of the Antiquity 
of Duels, and whence they at Firſt began, We 
may ſee in Diodorns Siculus (d). The Gents 
*(ſaith he) in the Height of their Entertain- 
ments upon the leaſt Quarrel that aroſe, 
© would break off their Mirth, take their 
Swords, and without expreſſing any value 
for their Lives, go out and fight. And this 
they did upon a Belief, That They ſhould en- 
joy another Life, in a new Body; and there- 
* fore ealily deſpiſed the Care of This; As 
* Lucan expreſſeth it: 


Tnde ruendi 
In ferrum mens prona virts, animæque capaces 
Aar tis, & ignauum eſt redituræ parcere vite (e]. 


* 


Hence they ſo bravely dare 
Defie the Sword, and all the dread of War, 
Scarce ſatisfied with death; and think it mean, 
To ſpare a Life that mult return again (F). 


IX. But Further , it is alſo evident, that 
the Government cannot deprive any Man of 
his Natural Simple Efteem arbitrarily, at plea- 
ſare, but oaly upon Some Antecedent Crime 
He hath been guilty of, Which is attended 
with Iaſamy, either by its own Zntrin/ich 
T urpitude, or by Expreſs Sancrion of Law. 
For Since ſuch a Power can no way be ſup- 
poſed to promote Cruil Society, or the Intereſt 
of the Commonwealth, it is not to be ſuppoſed 
it was ever Conferrd upon the Sovereign 
Governours in it. But as the Civil Sovereign 
may Unjuſtly Ze a Subject out of the Com- 
monwealth; ſo He may Unjuſtly alſo take 
away his Civil Eſteem, fo far at leaſt, as to de- 
prive him of all thoſe Rights and Advantages 
which attend an Untamted Eſteem in the 
Common-wealch. But his /ntrin/ick Natural 
Eſteem can no more be taken away from a 
Man, than his Yer/ue and Integrity. Beſides, 
tis next to a Contradiction, that a Man ſhould 
be declared /nfamous at the Pleaſure only of 
the Government; that is, That a Man ſhould 
be charg'd with a Suſpicion of being guilty of 
tome Diſhonourable, or Criminal Action, not 
becauſe he 1s really Guilty, but becauſe 
'tis the Pleaſure of the Government by ſuch 
means to uſe an Innocent Perſon as if he 
were Criminal. And I think it is alſo beyond 
diſpute, that there lies no Obligation upon 
any Subject, to ſacrifice his own Simple Eſteem 
and Character, to the Civil Government, or to 
contract any Real /nfamy, tor the Advantage 
of the Publick, For neither hath the Govern- 
ment Power to command any Zaſe, or IA 
Action, which will be the cauſe of real /nfamy; 
neither ought a Subject to obey, if It ſhould. 

X. Whether indeed, it may not be required 
of a Subject of Good CharaFer,to take upon him- 
{elf the /nfamy of his Prince, or his Country ; 
or as it were, make himſelf Criminal for their 
Faults, is not ſoclear. But Here (tho'I think 
it hardly poſſible for a Man to counterteit 
himſelf a Criminal, without being 1n ſome 
meaſure, really ſo I conceive, There ought 
to be a Diſtinction made between a Princes Do- 
meſtic or Private Faults, and Thoſe that are 
Publick, or which have an In e upon the 
whole Common-wealth. Now that a Man 
ſhould take the Firſt Sort upon himſelf, and 
make himſelf Gimma for his Prince, can 
neither be Laufully, and Juſtiy deſired by the 
One, nor Safely be complied with by the 
Other: Whether with defign to put ſome 
plauſible Colour upon the Action of the Prince, 


(a) Vid. Ceſ. Com. de Bell. Gallic. I. 5. c. 44. Vid. Buzsbeq, Epiſt. 3. de Velibege. | 

(b) Plut. in Pyrrh. p. 404. A. & in Anton. p. 950. E. Alexander de Rhodes Itiner. I. 2. c. 6. relates of the Soul- 
diers in the Kingdom of Tonquin, That tho' they are very Valiant againſt an Enemy, and ſer but little Value up- 
on their Lives; yet among one another they never draw their Swords, but are as loving as Brothers: And that 
when they once ſaw a Frenchman and a Portugueſe fight a Duel, they were amazed at it, and ſaid they never ſaw 


luch Barbarity before. 


( Conft. Sicul. I. 3. tit. 33. f. 4. (4) 
(Ff) Vid. Appian, Celtic. Where he gives the ſame mow for the Boldneſs and Bravery of the Germans. 
| 00 0 | 


L. 5. c. 28. le) Lucan,l. 1. v. 460, &c. 
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or whether to take the Blemiſh that would 
otherwiſe be fix'd upon His Natural Eſterm, 
upon Himſelf. For no body can take away 
the Civil Efleem of the Sovereign, becauſe he is 
laced above the reach of any Cuil Judicature. 
us 1t cannot be thought that any Good Man 
can approve the Action of Anicetus, when He 
declared, He had been guilty of Adultery with 
Octavia only that Nero might have a Pretence 
to diflolve his Marriage with Her (a). But 
Yet 'tis not Uncommon, that when publick 
Aſiniſters by Secret Order from their Maſters, 
Enter into Trea/zes with Foreign States, or op- 

ſe and form Deſigns againſt Them, Which if 
— to be the Reſult of Public Counſel or 
Inſtructions, would bring Danger or Inconve- 
nience upon the State, to avoid the Ill Conſe- 
quences which might follow, by laying the fault 
upon the Miniſters, as if they had Acted onl 
by their own provaze ag ment. And in ſuc 
a Caſe, I think no good Subject would refuſe to 
divert the Euil from the Commonwealth, by 
favouring the Excuſe, and yielding that what 
He did, was beyond his Inſtructions and with- 
out Command Provided his Puniſhment be no 
greater than ſome ſmall pretended Dijſgrace 
(b). For to ſuffer Death upon That Account, 
or to be given into the Hands of the /njured 
Party, would be a Severity not to be born or ex- 
cakes But the Pretended Puniſhment, What- 
ever it be, may be eaſily either remitted or 
Compenſated otherwiſe. For 'tis unqueſtion- 
able, that He that hath Power to inflit Crv:/ 
Infamy, hath alſo Power to remove it (c). 
But notwithſtanding, if Iuſamy be inflicted 
for = Impious or Ni icons Action, Reſtitu- 
tion of a Man's Fame will only produce the 
External Civil Effects of an Unblemiſh'd Fe- 
putation ; but will not 1n the leaſt wipe out the 
Blot which lies upon his Natural Eſteem. 

XI. Intenſiue Eſteem, is that Species of Re- 
putation by which Perſons otherwiſe Equal in 
the Simple Repute, are prefer'd to One Ano- 
ther, According as One poſlefles a larger ſhare 
than Another of T hoſe Thaws, whatever they 
be, which are apt to raiſe in other Men Re- 
verence and 22 Now Foncur, which 
anſwers the /ntenſeneſs of Eſteem, is the Sig- 
nification of our Opinion of Another Man's Ex. 
cellencies. And therefore the Honour is not 
really in Him that recerves, but in him that 
gives it (d). For tho' a Man may ſet what 
Value he pleaſes upon himſelf as the Seller 
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does upon his Commodities. Yet as in Theſe 
it is the Buyer at laſt that determines the Price: 
lo the Value of Men is no higher or greater 
than as others are pleas d to ſet it (e). For as 
Hobbes ſays, let a Man ( as moſt Men do) rate 
himſelf at the higheſt he can; yet the true Value 
of him is no more than he is eſteem'd at by others 

f). But yet every Man is affected more or 
eſs with the Honour others pay him, as It an- 
ſwers to that Halue which he puts upon him. 
ſelf (1). But the Eſteem it ſelf, or That 
which gives Men the Title of Deſert to Hon. 
our, is often Figaratively expreſſed by that 
Word. And fo Certain Public Stations, and 
Places of Dignity attended with Honour, are 
peculiarly call'd FZonoars. Tis rightly obſerv'd 
by the Author before-mention'd (g)], That 
it is impoſſible any Society ſhould be either 
great, or of any long continuance, that at firſt 
*united only upon ſuch a Bottom as a Commons 
© defive of Glory, or upon mutual Obligations 
*to aſſiſt one another in their purſuits after 
* Honour ; becauſe Glory and the Honour that 
is built upon it, conſiſt in Compariſon and Pre. 
* ference, and ſo what belongs to every body, 
© belongs to no body; and becauſe the Rate 
© that is commonly fet upon a Man, is taken 
from what he is able to do without the Aſſiſt 
*ance of others (4). On the other hand, the 
further /enomzny ſpreads, the lighter it ſeems, 
and the eaſier it is ſupported. Now this Iu- 
tenſtue Efleem alſo may be conſider'd, Either 
with regard to Such Perſons as live in a Liberty 
of Nature; or Such as are Members of the 
Same Commonwealth. But I ſhall now proceed 
only to examine the Foundations of this /n- 
tenſeneſs or Eminence, as They fall under theſe 
Two Confiderations. Firſt, As they produce 
barely an Aptitude or Diſpoſition in Men to 
receive Honours from Others; and Secondly, 
as They give them a Proper Right to demand 
Honour as their Lue. 

XII. The Foundations of [nten/me Efteem 
in General are all thoſe Things which diſcover, 
or are ſuppoſed to imply extraordinary Excel- 
lence or perfection of any Kind (1). The 
Effects of which are conſonant to the Laws of 
Nature and the Ends of Cuil Government. For 
tis unuſual to ſee Perſons of diſſolute Morals 
and Eminent for Nothing but their Vices, cele- 
brated and admired by the Multitude. So in 
particular, are Men of unuſual Strength and 
Abilities at Eating and Drinking (#); of ex- 


(a) Vid. Tacit. Ann. XIV. 62. Euripides, Helena, v. 106, 107. Nor for my Brother can I bear that Stain, Add 


the Story of Anton. Perez in Thuanus, I. 104. 


(6) Add. Marſelaer. Legat. I. I. c. 33. p. m. 200. 


(e) See Cornel. Nepos. Alcibiad. c. 6. [. 5. Libanius, Orat. 75. To diſſolve, and undo things that are already done, 
1s what we reckon among things impoſſible; but to take off Ignominy from them that are ia Diſgrace, is not ſo 
difficult a Task; and you are the only Phyſician that can cure this Diſeaſe: Speaking to Julian % Emperor. See 


Juſtin, B. 5. c. 4. 
our, than them that are Honour d. 
(1) See above in B. 7. c. 1. 2. towards the End. 


ch) Seneca Epiſt. 27. de Calvifie Sabino. (i) Cic. de Nat. 


command a Veneration. 

(k) Such as Juvenal deſcribes, Sat. IV. v. 139, 140. 
Nulli major fuit uſus edendi 

- Tempeſtate mea. 


moſt. 


d) Ariſtot. Nicom. J. 1. c. 3. We ought to think the Honour is rather in thoſe that Hon- 
(e) Vid. John VIII. v. 54 


5 of f) Lewviath. e. 10. 
Hobbes de Cive, c. 1. 2. ; 
r. I. 1. c. 17. Every 5.0 thar excels, may juſtly 


In Arts of Eating, none more early Train d, 
None, in my Time, had equal Skill attain d. Mr. Dryden. 


Ariſtoph, Acharnenſ. A. 1. Sc. 2, v. 35, 36. The barbarous People value Men only, as they can Eat and Drink 


traVa- 
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travagant, inſatiable Luſt; of mad, raſh, un- 
governable Humours; dextrous, ingenious , 
crafty, artful Villains; and in ſhort, All Miſ- 
creants whatever, that are arriv'd at ſome ſig- 
nal Proficiency, and ſeem to be Leaders in 
their ſeveral Vices. But who, the more They 
are accompliſh'd in their different vile Practices, 
will appear only the more inſupportably 
Wicked to all the good and ſober part of Man- 
kind (a). It may pollibly require much frength 
of Boay, and readineſs of Parts to be compleatly 
Vicious; But tis alſo certain, that Vice will 
govern. with greater Power and Violence, 
where there is more #/7gour and Hronger Ap. 
petites to entertain and ſupport it. From All 
Which it is eaſie to infer, that Commenaatzion 
and Glory mult be rated only by the Valuation 
of the Perlons We receive it from. And 
therefore, that the greateſt Commendatios is 
that which comes from Perſons that deſerve it 
themſelves; And conſequently, that a #;ſe 
Man will ſet no value upon their Praiſe, (as M. 
Antoninus /aith, ) who cannot ſo riuch as appear 
pleaſing to themſelves (b). But in particular, 
the Foundations of This Eſteem are ſuch as 
Theſe ; Perſpicacity of Mind, Parts and Abili- 
lies capable of much Improvement and Variety 
of Knowledge, eſpecially when great Capa- 
cities are anſwered by you Attainments. A 
Judgment turn'd for Buſineſs, eaſily diſcerning 
the true State of things, and difficultly im- 
poſed upon (c). Steadmeſs of Reſolution, un- 
ſhaken and unmov'd at External Accidents, 
above fear, and beyond the force of Temp- 
tation. Eloquence, or the Power of expreſſing 
the Thoughts with much fluency of Words, 
and 9 of Utterance. And next to 
' Thele, Streugib, Beauty, Comelmeſs, and Good 
Proportion of Body; as theſe may be * to 

either Inſtruments, or Promiſes and Signs of 
certain Graces and per fections in the Mind (4). 
Hence it has been vulgarly thought, that extra- 
ordinary 7 a/tneſs of Body, implies a Mind and 
Perſon Great and Noble. And the Gods and Heroes 
were therefore repreſented upon the Stage in 
the Busk:n, that the Afors might appear of an 
unuſual Size. And 'tis obſervable, that there 
are many Men that wiſh to be Taller than they 
are; but that there are very few that would 
be content to loſe an Inch of their Szature. 
But how ridiculous ſoever this Opinion ſeems 
to be, it prevail'd ſo far, that upon the force 
of it, the Ethiopianc, (as Herodotus ſaith(e)) choſe 
their Aings by a certain Meaſure. A Method 


grees of Efteem which 


of Election, which would no doubt have been 
much approved by the Indian, mention'd in 
Montaigu, who happening to be at Roar while 
the Court was there, in the Reign of Charles IX. 
ſaid, that he thought it very ſtrange ſo many 
Tall Men with long Beards, and fo bravely 
arm'd, as They were that ſtood about the 
King's Perſon, (meaning the Swi/s-Gnards) 
ſhould be content to obey a Beardleſs Boy, and 
that he wonder'd they did not chooſe One of 
them King (/). But it is often ſeen (as the 
Poet ſays) That, 


Natura breves animis meentibus arte, 
Finxerit. 


Nature large Souls in little Room confines (g) 


And that (4), 


seen TE 
Areal maid, wit I tis uy dates 
An-, „ wit of muxirh n pans Im). 


Tis fond to hope Succeſs from Strength or Might, 
Except with Force, Prudence and Art unite. 


But beſides Theſe Foundations of Z7nten/ive 
Eſteem, there are alſo others to be mention d, 
ſuch as the Goods of Fortune (as they are call'd } 
which ſeem either to ſuppoſe Res Wait, 
and Prudence neceſſary to obtain them, or to 
promiſe Power , or to ſupply Matter to do 
Great Things. But That which advances 
Reputation moſt, and is the Foundation of the 
Higheſt and moſt Jutenſe Eſteem, is Good Suc- 
ceſs, and Fortune in Great and Important 
Actions. This firſt of all ſeeming to ſuppoſe 
Tntrinſick Worth and Excellence, and then to 
demonſtrate the Advantages that ariſe from it, 
and the Lawful Ends it may and bas been 
applied to (i). And as the Fame of ſach 
Altchievements gains Belief in the World, it is 
properly call'd Rezown. A Reputation of par- 
ticular Prudence and Condutt in Difficulties re- 
lating to Common Life and Practice, or to 
Speculatrue Abſtrafted Truths, is what is uſual- 
ly call'd Authority : which others more fully 
call an Opinion of greater Knowledge, joyn'd with 
Probity and Sincerity. And hence thoſe De- 
Ae is thought to con- 
ter, are founded upon nothing more than the 
common perſwaſion, that Experience and long 
Obſervation upon Buſineſs and Things, gene- 


(a) Philo Judas de Migrat. Abrahami. p. 413. A. Ed. 


Pariſ. To Excel many Things that are Bad, is only 


a more famous Infamy. Arrian Epicket. J. 3. c. 14. If you tell me you can Kick with a great deal of Strength; 


I anſwer, You value your ſelf upon that which belongs to an Aſs. 


(c) Vid. Eccleſiaſt. IX. 15. 1 Kings III. 28. 


(b) M. ant. I. 3 f 4 


d) Vid. Virg. Eneid. I. 5. v. 344. Iſocrat. in Encom. Helene. Tho' he is there a little too much an Orator. 


Lord Bacen's Eſſays, c. 41. 42. 
(F ) Mouta'gzn's Eſſays, & $5.6; 30. 
O;:pran, Cyneget. I. 3. c. 68. 


Meion as uwGwy N wo hum 5 He. 


(yg) Clrudian, de Bello Getico, v. 584. (h) A Calaber, 1. 5. 
thole that do Good, but nor ſuch as barely have it in theic Power. Pina. Oh. Od. 6. v. 123, 


1255, The Work diſcovers what the Author is. 


ce] Thalia. Vid. Themeſt. Orat. 14. 
Add 1 Sam. X. 23, 24. and here alſo we may apply to this ſenſe, that of 


The Great excels the Leſs, the Leſs the Great. 
(1) Aviftor. Rher. I. 1. c. 3. Tis juſt to Honour 
124. Naga g 


O 0 00 2 


rally 
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rally produce Caution and Prudence (a); tho it 
is not to be denied, that there are Inſtances 
where Grey Fairs are not ſigns of Wiſdom 
(b). But now on the Other hand, Women 
generally deſire rather the Complements of 
Youth and Beauty , than the Reſpect and Ho- 
nours paid to Age. And therefore Lis, when 
ſhe grew Old, dedicated her Looking-Glaſs to 
Venus, Adding as it is in the Epigram (c): 


m—— Ti Tn ws did. 
Our NA! ein S'luw mp&, « Supa. 


The Face I once could boaſt no Glaſs can ſhow, 
And that I now have left I would not know. 


The Roman Law ſeems to allow more Worth 
and greater 2 to Men than Women (d). 
Tho in general, there are ſome Foundations of 
Eſteem common to both Sexes. And there are 
others which are particular to the Women, 
fuch as the ſeveral Accompliſhments of Ver- 
tues and Duties peculiar to their Sex. And 
there are Others again, which are borrowed 
and derived to them, when they are ſaid to ſbine 
with the Rays of their FJusband's (e); or when 
they Value themſelves upon the Number or 
Worth of their Children (f). | 

XIII. From al which it readily appears what 
Judgment may be made upon what Hobbes 
ſays 1a the X. Chap. of his Leviathan, where 
he reduces all the Foundations of Honour or 
Jutenſive Eſteem to Power, which he calls a 
Poſſeſſion of preſent Means, to obtain ſome ap- 
parent future Good. And this he divides into 
Natural and Juſtrumental Natural Power 
* (he ſays) conſiſts in the Eminence of the Fa- 
*culties of Body or Mind, as extraordinary 
Strength, Beauty, Prudence, Arts, Eloquence, 


* Liberality, Nobility, and the like. TInſtry. 
* mental Powers are thoſe, which being ac- 
t quired by theſe or by Fortune, are the Means 
* and Inſtruments of acquiring more, as Riches 

* Reputation, Friends, and good Luck; and in 
* ſhort, any Quality whatever, or the Reputa- 


tion of any ſuch Quality, as makes a Man be 
 *lov'd, or fear'd of many. And then he de. 


* fines Worth, or Dignity ; That it is the value 
© or price of a Man, or as much as would be 
given for the uſe of his Power. And the ma- 
* nifeſtation of that Value we ſet on one ano- 
© ther is that, he ſazth, which is call'd Honour. 
ing and Diſhonouring. Thus to value at an 
© high Rate, is to Honour a Man; at a low 
© Rate, is to Diſhonour him. Afterwards he 
© recounts the natural Tokens, or ways of Ho- 
* nour, as to pray to another for Aid, to Obey, 
© to give great Gifts (g), to be ſedulous in pro- 
© moting another's Good, to give way or place 
*to another in any Commodity; to ſhew any 
© ſign of love or fear, to 1 magnify, or 
© call happy, to ſpeak to another with Conſi- 
* deration, to appear before him with Decency 
© and Humility, to believe, to truſt, to relie 
© on another, to hearken, to counſel or dif- 
© courſe of what kind ſoever, to agree with in 
Opinion, to 1matate, to honour Sol another 
* Honours, to —_— in Counſels or Actions 
© of Difficulty. And farther, Civil Dignity ac- 
© cordimg to him, is that Value which is ſer on a 
Man by the Common. wealth, which is un- 
de rſtood by Offices of Command, Judicature, 
* publick Employment, or by Names or Titles, 
introduced for diſtinction of ſuch value. And 
* be rightly obſerves, that the Common- wealth 
may make whatſoever it pleaſes to ſtand for 


Signs of Honour, tho' it be othErwiſe in its 


© own nature indifferent; as for inſtance, it 


——_— 


(a) Vid. D. L. 50. t. 6.1. 5. init. de Jure Immunitatit. Q. Calaber, I. 5. 


Ala & iy gi fiper nobis aher 
"OzhoTipy v dude, inet NA ug MN. 


Youth is leſs fit than Age for wiſe Debates ; 
On facred Wrinkles fage Experience waits. 


Did. Sicul. I. rg. c. 34. It ſeems more natural, to pay greater Reverence and Reſpe® to Aged, than to young People. 
Oppian, Halieut, I. 1. v. 683. „ese & ieigtur Iden now, Age makes Men venerably Gres 
(b) Such as we apply that of Ovid Metam. J. 9. v 436, 437- 


ui propter amara ſen:#e. 
Pendera deſpicitur, nec quo prius, ordine regnat. 
And as Lucan, I. 1. v. 135. expreſſeth it : 
Stat magni nomnis umbra. 


And therefore Horace ſaith very well, Ep. J. 1. Ep. 1. v. 8, 9. 


Solve ſeneſcentem mature ſanus equum, ne 
Peccat ad extremum ridendus, & ilia ducat. 


Who tyr'd with Age and Years oppreſſive Weight, 
Sink to Contempt, and loſe their former State. 


m——— Retains the Shadow of a glorious Name. 


Wiſely in time the generous Horſe releaſe, 
Er'e batter'd and decay'd, he loſe the Race. 


Antiphanes, Life is like Wine, when it runs low, it will turn ſowre. Add Charron de la Sageſſe, I. 1.c. 35. . 5. 
Strabo, I. 15. p 488. The Indians allow no Pre-eminence to the Aged, unleſs their Prudence deſerve it. Philo de 
Abrabamo, p. 387. A Man ought not to be call'd Old from the time he hath liv'd, but from the way he hath ſpent 

his Life in. For many that have continued a long courſe of Years in ill Practices, can only be call d long liv'd Boys. 
And it is ſumetimes true, 8s Varro ſaith, de re Ruſtica, 1. 2. c. 2. That is a better Age which is attended with 
Hopes, than that which is follow'd by Death. Quint. Inſt. Orar. J. 2. c. 1. p. 104. We ought not to value any one 
according to his Age, but according to the Improvements he hath made. Iſocrat. in Archidam. init. It is not our 
Years, but our Parts and Induſtry that makes us wiſer than others. Philoſtrat. in Vit. Apollon. Thyan. |. 6. c. 8. 
p. 287. D. Youth doth not hinder a Man from ſeeing things clearer than even old Age it ſelf 

(c) Antholog. l. 6. Quintil. Declam 306. p. 462. There is nothing to be loved in an old Woman, but the Memory 


of what ſhe was. Add Ld. Bacon's Eſſays, c. 40. 


(d) L. 1.t.9. J. r. D. de Senatoribus. Add. Jac. Godofred. de pracedentia, part. I. c. 5 35. 


(e) Yide!. 8. D. de Senatoribus, abi ſupra, (f) Vide Ovid. Metam. 1. 6. fab. 4. v. 127. & ſeqq. Valer. Max. I. 4. 


„ 4. }. 1. Plut. in C Gracch. Yide Buchanan. Rerum Scoric. I. 12. init Orat Kennedi. f | 

(3) And upon this Foundation I ſuppoſe, ( tho' the Reſpe& intended, was oddly expreſs'd ) the Prince of 
4amaga in Mica, as Leo Africanus, |. 1. relates it, kill'd a great Number of Camels and Oſtriches, to entertain his 
Gueſts; which ſort of Proviſion they deſired him to ſpare, he told them, that he ſhould not dal ctvilly by chem, 
if he treated Gueſts he thought ſo Noble, and that he had never ſcen before, wich only the leſſer ſort of Animals. 


+ was 
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was a ſigu of Honour among the Perſians, to 
© be conducted through the Streets in the 
King's Garments, upon one of the King's 
« Horles (a), (as it is alſo to wear certain Marks 
«gr Badges). Thus the Chineſe ſalute with the 
Head and Hand; the Japoneſe by putting off 
their Slippers. The Chineſe always riſe to any 
Perſon they deſign to Honour. They of Japan 
ay their Honours fitting on the Pavement, and 
think it Rudeneſs, and Ii Breeding to ſtand 
when they perform their Ceremonzes (b). How- 
ever all this be, that Votion of his, that Ho- 
nours conſeit ſolely in the Opinion of Power, is 
by no means to be admitted; neither what he 
inferrs from thence, That it doth not alter 
© the Caſe of Honours, whether an Action (fo 
it be great and difficult, and conſequently a 
ſign of much Power) be juſt or unjuſt. And 
© that therefore the ancient Feathens did not 
© think they diſhonoured, but greatly honoured 
© their Gods, when they introduced them in 
© their Poems, committing Rapes, Adulteries, 
©Thefts, and other great, but unjuſt or unclean 
Acts. For tho' it might be granzed, that the 
Foundations of Honours may ſo far, be properly 
enough reduced to Power, namely, as they are 
naturally apt to produce ſome Effect or other 
in Human Life ; ſince what is of that dull, un- 
active Nature, as will produce no Ee either 
Good or Bad, ſeems to be capable of having no 
Value one way or other ſet upon it: Yet that 
Power alone, without Relation to, or Con- 
junction with Goodneſs, ſhould be the Pro 
and Natural Foundation of real Honour, is what 
is contrary to Reaſon, and Hobbes himſelf: 
For in his Book De Ce, c. 15. H. 9. he gives 
this Definition of Honour, that It is an Opi. 
nion of the Power of Another in Cnjunction with 
Goodneſs. And thence he infers, that There 
are Three Affections neceſſarily conſequent upon 
Honour ; Love, that bears relation to Goodneſs 
and Hope, and Fear, that have Regard to Power; 


and thus That only is True Honour, which is 
attended with all theſe Three Mectiomt toge- 
ther. Fear alone, excited by a Power deter- 
mined to Evil, can never be Iook d upon to be 
a Sign of Honour. For Fear hath always a 
mixture of Hatred in it; and where a Man 
bates, he naturally wiſheth Harm, and Ruine, 
and not Honour (c). Thus by the Chriftian Reli- 
gion we are aſſured of the great Power of the 
Devil, but that it is utterly averſe to all Good- 
eſs, and always bent upon all Evil; but cer- 
tainly no Man 1n his Senſes can ſuppoſe that 
he deſerves Honour upon that Account. And 
therefore, he himſelf, when he tempted our Sa- 
viour, did not ſhow him his Force and Power, 
but his G:fts, the Glories and Kingdoms of the 
World, Matt. TV. 8, 9. Nor can any Man of 
Senſe think it a good reaſon, which the People 
of ſome Barbarous Countries in the Indies 


ive for their Worſhipping the Devil, that be 


uld do them no Farm. And therefore alſo 
methinks I have no Patience to ſee Hobbes 
mentioning Flattery among the reſt of his Ma- 
tural Signs of Honour. For Flattery in eve 
Kind of it implies and ſuppoſes ſome D 
crency, or Blemiſh,both in the Perſon r 


and in him that receives it; and is an and 


ſpecies of Scorn and Deri/ion, without the leaſt 


mixture of Love or Sincerity in it (d). But 
as to the Fables of the Poets, there are ſome 
Men indeed that think, that they imply no 
more than that the Cd are above all the Con- 
finement of Laws. And Others rather ſup- 
poſe (e), that Al was Myſtery in them, and 
that many ſecret Truths were conceal'd under 
the Diſguiſe of thoſe Vices and Abſurdities. 
But whatever they make of them, it will ne- 
ver by me be conceivable, that Rapes and A- 
dulteries could be an FZenour to the Gods, any 
more than they would be to any ordinary 


Mortal here on Earth ( [ ). 
XIV. But after all, theſe Foundations of In- 


— — 


(a) Eſt her, VI. 8. 


(b) Bern. Varen. Japon. Deſcript. p. 21. Add Neuhef. in Gen. Deſcript. Chine, c. 4. Vid. 


Rochefort. Deſcript. Autill. part 2. c. g. where alſo he tells us of ſome unuſual ſigns of Honour. 


(c) Silius Italicus, hb. 1. v. 149. 
Et metui demens credebat honorem. 


d) And therefore Lucan, I. 5. v. 385, 386. calls it, 
Voces per quas jam tempore tante 


Mentimur dominis, —— — 


And vainly thought it Honour to be Fear'd. 


The Words with which we have long time abus'd 
Our Princes. 


Vid. Plutarch. de adulator. & amici diſcrimine. Peſcennius Niger in Spartianus, c. 11. when one was preparing to 
adreſs him with a Panegyrick upon his being made Emperour, ftop'd him by ſaying, That he ought to write an Oration in 
Praiſe of Marius, or Hannibal, or = one of the famous ancient Generals, and recommend their Brave Actions to 


the Imitation of the preſent Age. 


or to commend Perſons that are living, added he, is only to deride and ex- 


oſe them, and eſpecially Emperours, ſince tis evident, what you may hope, or what fear from them, ſince they 
. the Power of the Laws, can do as they pleaſe, and take away your Lives, or ſend you into Baniſhmenr. 


(e) Salluſtius Philoſoph. de diis & mundo, c. 3. 


(f) Pindar ſays very well, Olymp. Od. 1. 1% J arSa pt ͥ· ehd/ hugs drguirur was, Men ought to ſpeak with 
Reverence of the Gods. Iſocrates in laudat Buſirid. p. 395. calls thoſe Fables Blaſphemies, by which ( ſaith he) they 


| boldly fix ſuch things upon the Gods, as no Body would dare fj 
* but accuſe them further, of devouring their Children, de- 


them with Thefts, Adulteries, and Slavery to 


k of his Enemy. For they do not only charge 


priving Fathers of their Genitals, Copulation with Mothers, and a Thouſand other wicked Actions. The Au- 
thors of which Stories were not indeed puniſh'd as they deſervy d, but = neither did they alrogether eſcape ; for 


ſome of them were Stroalers, Vagabonds, and Beggars, others were 


ricken Blind, and others were driven out 


of their own Country, and forced to make War continually upon their Relations and Friends ; and Orpheus the 
chi-f Inventor of theſe Fables, was torn to pieces. Seneca de brevitat. Virz, c. 16. To make the Gods Authors 
of Vice, whar is it but to encourage and inflame our own Luſts, and to bring the Example of the Deities for our 


Liberty and Excuſe. Fulgentius Mitholog. I. f. p. 55, Cc. If the Gods were guilty of 


heft, Juſtice would have 


nothing to do with Criminals or Crimes, ſince they would be countenanc'd by Heaven. 


tenſtue 


662 Of the Power of the Sovereign, Book VIII. 


tenſive Eſteem, produce only an /mperfec? 
Right to demand Honour and Reſpect? from 
others, ſo that if a Man deny it where it is really 
deſery'd, he cannot be ſaid to have done an 
[njury, but only to have been guilty of ſome 
Diſcomteſy or Incivility - For among Perſons 
that live in a Liberty of Nature, where All are 
Equal, it doth not appear how any Man can 
pretend Right to demand Honour from another; 
lince from that Love every Man naturally 
bears to himſelf, it is very eaſy for him to 
imag ine that there are Qualities or Endowments; 
in himſelf, equal or perhaps ſuperiour to thole 
which others value themſelves upon. For in- 
ſtance, One Man thinks his Age deſerves Re- 
verence and Efteem; Another, that Dautb and 
Figour have a much better Title to it (a). The 
Hopes and Expectations of Some, raiſe them 
to as great a Pitch of Vanity, as the real Suc- 
ceſs of Others. Some value themſelves upon 
Strength of Hody ; Others think Ait and Pru. 
dence, the Endowments of the Mind, much N- 
ber Qualities (b). This Man meaſures his 
Worth by the Largeneſs of his Fortune, Ano- 
ther by an Eaſineſs and Freedom of Mind, 
which he thinks equal to all the Wealth and 
Opulence in the World. Some preſume upon 
their Learning; Others will ſuppoſe that there 
is nothing True and Real in Human Anowledge, 
more than Reſolution, Fidelity, and Smecerity ; 
the T3 Bal x Nice! of Tanks, as Plato ſtates 
it (e). Some inſiſt upon the FZonours they 
have attain'd, Others ſatisfy themſelves that 
Honour is not always paid where it is deſerv'd, 
or deſer v'd where it is paid (d). And others 
ſer little Value upon Greatneſs of Birth, and 
deſpiſe it. when it is not attended with an an- 
ſwerable Greatneſs of Fortune (e). And cer- 
tainly the ſer part of Mankind will always 
think it as falte a Method, to value (1) Men by 
their Riches, Dignities or Flonours, or by 
Things External to them, as it would be to 
take the Worth of Horſes from the fine Fur- 
niture which may belong to them. But be- 
ſides, ſince Honour is then properly paid, when 
a Man acknowledges ſuperzour Excellencies in 
Another, and pays ſome voluntary Submiſſions 
to him upon that ſcore; and ſince no Man can 
be forced to pay This by outward Zolence , 
that Method being more likely to confirm him 
rather in an obltinate Refuſal of them; it is 
evident, that it is a Miſtake to allow theſe 
Foundations the Force of any ſuch perfect Right 
which might be aſſerted by Violence and Arms. 
For the Re/peZ a Man pays to Another upon 


Compulſion and Command, is no Sign of any Zu. 
rernal Reverence he has for him, but only that 
he is afraid of Puniſhment. And further 
lince External Sgus of Honour, unleſs they 
proceed from Submiſſion of Mind, are to by 
call'd Show and Mockery rather than Hauour, it 
world be Folly to threaten Violence when 
they are denied; eſpecially if the Perſon from 
whom they are expected declares, that it is not 
out of Contempt that he omits to pay the Hr. 
malities of his Reſpect, but only becauſe he 
would enjoy his Liberty, and not be forced to 
do that which ought to be left to his own 
Pleaſure and Cour teſie. And therefore the & y. 
thian Ambaſſadors told Alexander the Creat 
© that They hoped it was excuſable in them 
* that lived in Deſarts, not to know who He 
* was, and whence He came. And Ar ioviſtut in 
Ceſar's Commentaries, tells Ceſar, That if 
© He had been to deſire any thing for himſe]* 
© He would have attended him in Perſon, and 
that He could not but cxpect that Ceſar 
* ſhould ſhow him the ſame Reſpect (f). From 
all which, it ſeems to be evident, that tho' it 
be J to Natural Reaſon, that Honour r 
ſhould be paid to Perſons of Superiour Excel. 
lencies ; or further, that the' it might be alſo 
allow'd, that it 1s no leſs a Command of the 
Law of Nature to honour Perſons of Worth ; 
yet ſtill that zh:zs Duty mult be One of 7hoſe 
which a Man hath no #7247 to demand from 
Others, but which mult be left entirely to 
their Good Nature and Ciuiluiy. But when a 
Man pretends Æight to demand Honour, or any 
Sign of it from Another, tis neceſſary he 
ſhould either have Power and Authority over 
him, or Produce ſome Compact for his Right, 
or Prove it by ſome Lau made or approved by 
their Common Lord and Maſter, cHMande/lo in 
his Travels (g)] relates, That in a Treaty of 
Peace, after a long War between the Portugueſe 
and the King of Cochin, it was a long time 
before the Diſputes on each ſide could be 
brought to a Concluſion , becauſe the /ndian 
Nobles inſiſted, that the Portugueſe ſhould give 
them the Way, as the Common Feople of Kite 
own Country were obliged ro do. Rut that the 
Portugueſe refuſing ſuch diſhoncurable Terms, 
it was agreed at length, that the Debate ſhould 
be decided by /ang/e Combat,in which the Victo- 
ry happening to the Porzugneſe, the Indian No- 
bility were obliged to give the Way to the Porta- 
gueſe, and to ſtand ſtill till they were paſſed by. 
XV. But however, between Private Men, 
certainly the Nobleſt Conteſt for Honour and 


N ( a) Pind. Olymp. Od. 4. towards the End. 
(d) Sophucl. A ax. Flagell. p. 6g. Ed. H. Steph. 


(c) Plato. Ep.'X. 


d) Cic. Ep. ad Fam. I. 3. Epiſt» 13. 


And Youth ſometimes with hoary Hairs 
Before the Noon of Life is crown'd. 


The ſtrongeſt have nor ſtill the beſt Succels, 
Bur Prudence never is unfortunate. 


(e] Zuripid. Phœniſſ. v. 445. & EleQra. v. 37,38. 


Auge os . NN 5 ,d 
Noble in Birth, but miſerably Poor. 


(1) See Mr. Barben ac's Faurth Note upon this Section. | 
the Parthians, anſwer'4 Nero, when ke ſent for him almoF in 


(f Ceſ. de B. G. I. 1.c. 34. And Vologeſes, King of 


the (ame manner, It is eafier for you to paſs ſo great a Sea, than me; when your are in Au, we ſhall eaſily agree 
when to meet. Xiphilinus Epit. Dionis 


Mande/o Itin, parg. 2. * : 
(s) e/to Itin. parg. 2 | Emi 
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Eminence, would be to diſpute who ſhould ex- 
preſs the greateſt readineſs to pay Honour to 
Others, or moſt Modeſty in declining it them- 
ſelves (t). And it is ridiculous enough for 
Men to grow warm and angry in a Contention 
about outward Honour, eſpecially when there 
1s little or no Profit or Advantage to be made 
by it, and when it may end perhaps like the 
Diſpute mentioned in the Epigram (a), Who 
only fhall go thorough the Dirt faiF, It was a 
Good Determination enough which a certain 
Prince made, when Two ot the meaneſt of his 
Servants had quarrel'd which ſhould take Place 
at Church, That the Greateſt Fool ſhould Sit 
firſt. For as to what Quentilian ſays, that a 
poor Man's Honour is his beft Eftate (b), it mult 
be underſtood only of /imple Efleem. But be- 
tween Princes and Nations, the Diſputes about 
Eminence of Worth and Dignity, and the Prece- 
dence which depends upon it, have generally and 
in all Ages been managed with greater ſhow of 
Reaſon, and ſtronger Pretences. The Argu- 
ments uſually urged in Zheſe Controverſies will 
perhaps deſerve cloſer Conſide ration. Thus 
much therefore is beyond diſpute, that where 
a Prince depends upon Another of tour 
Power, the Greater is the moſt Honourable, and 
has a perfect Right to Precedence ; tho perhaps 
the ſame Title may be Common to Both of them. 
Thus there are Inſtances of Greater Ming. 
that have Others call'd Aings under them, tho 
in Reality they are no more than «Magiſtrates 
and Governours of Provmces. Some Princes 


do Homag Kingdoms , as 


e to Others for their 
Feudal, and there are Others that hold theirs 
by other Titles. So in Tacitus's Life of Agri- 
cola, tis ſaid to be an old recerv'd Art of Rome, 
to make and maintain Kings to be their Inflru- 
ments of Slavery. And thus Aaberbal, in Sal- 
luſt, ſays, that when his Father Micipſa died, 
he commanded him to think nothing in the 
Kingdom of Numidia his own, but the Aumi- 
niRration of it, and that the Rigöt of it be- 
long'd to the Roman Senate (e). And fo alſo a 
Prince, that has made an Unequal League with 
Another, doth by that very A acknowledge a 
Superiority of Worth and Dignity in the Otber ; 
fince he obliges himſelf to pay more Reſpect 
than will be given. And it is, I think, alſo fur- 
ther clear, that where a Prince hath obtain d 
againſt Another a Right of Superiority of Dig- 
vity or Precedence, either for his own Perſon, 
or as Head of ſuch a State or Common-wealth, 
whether by Compact or Cuſtom, and ſuch a fort of 
Sufferance,as no other probable Account can be 
given of, than that he was allowed to be the 


Greater Prince; that Right may be inſiſted on 
and maintained, as long as that Prence lives, 
who is as it were, the Character or Mark of 
the Dignity, and under whom that Right was 
at firſt obtain'd id). 

XVI. But where no ſuch Rjzht has been al- 
ready fix d, there variety of Arguments are uſed 
to prove Superiority of Eminence and Dignity. 
The Antiquity of Kingdoms, Families and Co- 
vernments, the Extent, Riches, and Power of 
Dominions, the Quality of that Power which 
the Prince holds over his Subjects, and the 
Magnificence ot his Title are the Common and 
General Topicks. That Antiquity adds a ſort 
of Reverence and Yeneration to States and Fa- 
milies, is an Opinion commonly receiv'd. And 
they that endeayour to ſupport themſelves 
upon the Strength of it, uſually urge, that 
they enjoy'd their Drgnity in full Luſtre long 
ago, when other XKngdoms were ſubject to the 
baſeſt Slavery, or, it may be, when the Fa- 
mily which now wears the Crown, and Tri- 
umphs fo Inſolently in its new Honour, lay 
undiſtinguiſh'd among the Common Herd of 
the People. That 'tis unpardonable Arrogance 
to diſpute Precedence with Princes whoſe Pre- 
deceſſors might, if they had pleaſed, have 
made the Auce Rors of Others their Slaves. 
That it is a ſort of a Natural and Univerſal 
Law, that Things of Later ſhould be /nferiour 
to Things of Earlier Original. And from hence 
they uſually paſs to a pompous Repreſentation 
of the ſeveral Great Actions in War and Peace, 
which have been Atchiev'd in that Kingdom, 
by the Princes of the Flood Royal. Few of 
which ſort thoſe Cyſtart Nations and Families 
can preſume to challenge. Moreover, Power 
adds Terror to Reverence, and makes it not 
only Impudence (2), but Raſhneſs and Folly to 
contend for Honour with thoſe in whoſe Power 
it is to do us Good or Harm as they pleaſe. And 
without diſpute, 'tis a certain Way to demand 
and to obtain Hoxoer , to tell the World with 
Sword in Hand, that if They wilt not, THAT 

give it. Further, tis look'd upon to be 
an Higher Degree of Eminence to be Free 
from all other Reſtraints of SubjeF:on , but 
thoſe which are due to G OD, the Supreme 
Governour of the World, than to be confin'd 
by Human Laws, and to live under Ties of 


Compact. And laſtly, fince the Title is Com- 


monly uſed to expreſs the 7 hmg, the Magnifi- 
cence and Greatneſs of it; That may be ſuppoſed 
alſo to imply an Argument againſt Inferiority 
of Dignity (e). 

XVII. Theſe with Arguments of a like Na- 


(r) See Mr. Montaign's Eſſays, B. 1. c. 13. 


(a) Mart. Ep. 10. v. 8. Per medium pugnas & prior ire lutum. Senec. de Irs. 1.3 c. 37. Becauſe you were placed 
in a little leſs honourable Sear, you preſently break into a Paſſion, and are 1 wi the Maſter of the Feaſt; him 


that invited you, and him that was put above you, How ridiculous is N? 
the Table you ſit at? Can a Seat make a Man more or leſs Honourable ? : 
(d) Vid. Jac. Godofred. de Præcedentia, par. 1. c. 1. Add the Diſpute between 


(c) Faduſt. Jugurth. Bello. 
the French and Spaniſh Am 
Laſſadeurs, by Mr. Wicquefort. 


in Andr Maurecexus Hiſt. Venet. I. 8. p. 301, 
( 2 ) The greateſt part of this Chapter is Word for Word, taken out of aur 
Author's Diſſertation de Exiftimatione, which is amongſt his Academical Diſſertations, 

'e) Vid. Andr. Maurocen, Hiſt. YVenet. I. 12. p. 484. Where he talks 


at difference is there, what part of 
(b) Declam. 252. 


Ce. C Memoirs touchant les Am- 


of the Emulation thas happened between the 


peed 
Princes of Italy, upon Pius Quintus 'r preſenting Colmus with the Title of Great Duke of Tuſcany. Vid. aul. Hiſt. 


Concil. Trident. I. 5. p. m. 4924. 


ture 
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ture may perhaps be ſpeciouſly urged: But 
after all, it muſt be confeſs'd, they can pro- 
duce no more than an /mperfet? Right, unleſs 
conficm'd by Compact Expreſs or Tacii, accord. 
ing to receiv'd Cuſtom. And it will be no 
Ditticulty to deſtroy the Force of theſe and all 
ſuch Arguments, by anſwering, That Anti- 
guity alone can have no Real Honour in it, 
ſince it only implies Trae? of Continuance , 
which may be urged for the molt /ncon/tder. 
able Things as well as the molt Paluabt. 

That all Armgdoms are by their own Nature 
Free aud [nacpendent. And that it is not 
material to enquire how long they have been 
ſo. That it may indeed be allow'd, that when 
a Aingdom hath /ong continued 1n a flouriſhing 
Condition, the Strength of its Conſtitution and 
the i iſaom of its Government ought not to be 
queſtion d; and that it need not be denied, that 
the Favour of Heaven and the Bravery of Sub- 
jecłs, was ſufficient to Defend them againſt Fo- 
reign Arms. But then, that Common-wealths 
of Later Growth may poſſibly be /eztled as 
Wiſely and Govern'd as Happ1ly, as thoſe that 

have ſtood much Longer; nay, perhaps be 
Eſtabliſh'd with greater Wiſdom, and enjoy 
greater Happineſs, fince the Wiſe and Good 
{nfitutions of Ancient States and Common- 
wealths generally colt them dear, and they of 
Later Date have the Advantage of ſeeing and 

uling what Others diſcovered before them. 

That the Favours of Heaven are not in Human 
Diſpoſal, or certain to be long Enjey d. But 
yet that it is not impoſſible to provide fo far, 
that the Sate may not fall to ruine of it ſelf 
for want of Good and Hholeſome Laws. In fine, 
that all things ought to be valued according to 
their preſent State; what is pals'd we have no 
more to do with, and what 1s to come doth not 
yet concern us. That diflinet States and Com- 
mon- wealihs never unite into Sy/lems, or form 
General Ae mblies, where it may be neceſlary 
to oblige them of Lateſt ſtanding to be con- 
rent to be placed loweſt. All are allow'd to 
enjoy diſtinctly their ſeparate Freedom. That 
the Government of any State ſhould continue 
in one particular Family for a long Courſe of 
Time, may be allow'd to be ſometimes an Ar- 
gument that the Pofterzty ſucceeded and imi- 
tated the Vertues of their Auce org; but it 
mult alſo be allow'd, that great Wealth and 
Riches only are ſufficient Guards, and not 
eaſily to be over. power d. Much alſo in the 
long Poſſeſſion of a Throne mult be aſeribed to 


the Diſpoſition and Temper of the People, 
averſe to Change And much in the Succe/ſjon 
of Good Princes to the Bleſſing of Heaven alone. 
But ſtill Princes and States of later Origine 
ambitious to be thought Creat, may ealily a 
ſwer, that they cannot look upon any thing 
as their Own, which was not got by their own 
Induſtry or Power (i). That it is a very eaſy 


thing to take Poſleflion of large Eſtates or 


Dominions, purchas'd by the Succeſs of An- 
ceſtors; but to raiſe a great Fortune, or an 
Empire, requires Bravery and Vertue. That 
Others owe their Greatneſs to the Chance of 


being Well Born, Tobey to their own Worth 


and Excellencies. That Others can produce no- 
thing tor themſelves, but old forgotten . 
numents of their Fathers Great Actions; theirs 
is no Forrow'd Luſtre, but the freſh Acqui- 
ſitions of their own Vertue and Valour. Laſtly, 
that no Degree of Fonour is beyond that of 
being a Sovereign Prince, and that this ſets the 
Lateſt Families upon the Level with thoſe of 
the molt Ancient Date (a). 

XVIII. As for Power indeed, that may often 
force the Weaker to pay the Sizns of Honour 
to the Greater, becauſe it is Madneſs not to 
yield to them that have Power to do us Harm 
when they pleaſe. As Favorinus in Spartt- 
anus (b) pleaſantly told his Friends (who were 
angry with him for giving " al ord to the Em- 
perour Hadrian, that was uſed in Good Authors) 
Certaimly he ought to be allow'd more Learned 
than every Man that has Thirty Legions at his 
Command (c): But if a Prince hath Strength 
enough to Defend his own Dominions, he 
cannot be obliged to yield Precedence to any 
others, however ſuperiour in Riches, ſince he 
has no reaſon to be afraid of them, or to ask 
Relief or Protection from them. For where 
Liberty is equal, a Diſproportion in Wealth 
can make no Difference. And therefore it One 
Prince's Territories be ſix Hundred Miles in 
Extent, and Another's but One Hundred, yet 
the Difference in the Kingdoms makes none 
between the Soverezzns ; for their Power is of 
the ſame Nature in the Greater and in the 
Leſs; and the Oue may anſwer the Ends of 
Government as well as the Other. Not to ſay 
further, that Power alone, as it implies Ability 
to do Harm, doth not include any Excellence 
in it, which is naturally proper to command 
ſmcere Reſpect For all Reſpect hath a mixture 
of Love in it, but Power to do Harm can cer- 
tainly produce nothing but Hatred (d). 


(1) Nam genus, & proevs, & _ nen fecimus ipſi, 


Vix ea noſtra veco. 
(a) Ovid, De Faſt. L. 5. v. 26. 
Quogue die partu eſt edits, magna fuit. 


Ovid. Meram. L. 13. v. 142, 141. 


The Day that gave her Birth firſt made her Great. 


And to this we may apply that of Arnobius, I. 2. Is this a new thing which we are engaged in? In time it will be 
old; is that old in which you are concern d? In the times when ir firſt began, that alſo was new. 


(b) Hadrianus in Sparrian. c. 15. 

(c) Juvenal. Sat. 5. v. 130, 131. 

— Plurima ſunt, que 

Non audent homines — dicera lens, 


% Add. 7.1:0b, Godzfrea, d. tit. de precedent. part 1. c. 3. 


No Freedom will from him be born, 
Whoſe Cloaths are thread · bare, and whoſe Cloaks are torn. 


Mr. Bowles, 
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XIX. Further, Abſolute , Unlmuted Power 
may perhaps force from Sabyjet7s greater De- 
grees of Reſpef#, not without a mixture of 
Fear : But with Sovereign Princes it can have 


no ſuch Effect, ſince they mult look upon An- 


other Prince's Abſolute Power, as it relates to 
them, to be no more than Liberty of Nature, 
which in it ſelf gives no Man Pre-emmence to 
Another, not Subject to him. And fince every 
Prince is to be valued, not by his own Rights 


lame Dignity as a Prince; and ſince free Com- 
mon-wealths can never meet in the (ame Place 
with Soverezgn Princes, but by their Ambaſſa- 
dours and Deputies ; tis evident, that the An- 
baſſadours of free States ought to yield Pre- 
cedence to all Crown'd Heads, and Sovereign 
Princes. 

XXI. And this Eyualily between the Perſons 
inveſted with Sovereign Power, needs not be 
any Objection againit /urerviews, or Con- 


only, but by the State and Condition alſo of ferences to be made either in their own Perſons, 


the Common-wealth he Governs ; it will not 
be difficult to 1magine, that a Limited Monarch 
may from that enjoy Advantages which will 
ran him Greater and more Con/tderable, than 
a Prince entirely Abſolute. Laſtly, Titles and 
Words of all forts, take their Fa/ue as Money 
doth from Je (1). And ſince the Higheſt 
Dignity of Princes is the Sovereign Power, it is 
ſuthcient if that be expreſs'd in its natural 
fimple Senſe, or according to common Uſe. For 
the Pomp or Modeſty of Words, neither can 
add to, nor leſſen the Thing (a). So the Tart. 
i Monarch is uſually called Emperour, the 
ber ſian no more than King ; yet this Diſtinction 
in it (elf gives no Preference one to the other. 
For an Aſtected Multiplicity of Titles added 
to the Proper Stile, ſeems to have a fort of 
Barbariſm in it; and may perhaps ſtrike ſome 
Awe upon Inferiour and Ignorant Subjects, 
but can make no impreſſion upon Foreign 
States and Princes. For how was the Roman 
Emperour, for Example, concern'd, Whether 

ores King of Per/ia call'd himſelf, Brother 
2 Sun and Moon, (as Ammian. Marcellinu: 
relates) or of Saturn and Yenus (b) ? 

XX. From all which it is ſufficiently clear, 
that there is no perfect Obligation, which pre- 
ſuppoſes Proper R:ght in Another, by which a 
Prince really pollefled of Soverezgn Power, is 
bound to yield Precedence to any other King or 
Prince as more Honourable, however Superiour 
in the Particulars before-mention'd, neither is 
one Free State or Common-wealth, obliged to 
yield more, tho perhaps another is more Ancient 
or more Powerful. Nor indeed is a Hate Go- 
vern'd by the Populace , inſeriour in Dignity 
to a State Covern d by a Prince, tho in a De- 
macracy, there is no particular Perſon to be 
compar d with a Xing. And hence an Ambaſſa- 
dour from a free Common-wealih, is not neceſſa- 
rily obliged to give Precedence to an Arnbaſ/a- 
dour from a Crown'd Head. But becauſe Vi. 
car aus and Deriv'd Honour cannot be ſuppoſed 
to appear with the ſame Advantage as Original; 
and a Alinifler cannot be inveſted with the 


Dr IT 


or by their MiniFers, or againſt their Uniting 
into an Z3abliſh'i4 Council. For if a Prince 
make a Viſit to Another in a Foreign Country, 
the Laus of Crvility give the Stranger the Pre- 
cedence, except he comes in the Quality of a 
temporary Subject. For tho' every Prince be 
Supreme in his own Dominions, yet Princes in 
the ſame manner as Ambaſſadors, by a fort of 
Fiction, ſeem ſtil] to continue as Perſons free, 
and not within any Prince's Territories, to 
whom and by whoſe Conſent they make a Viſit, 
without laying aſide or diſguiſing their Quality. 
For tis certainly Unadviſable and Dangerous, 
for a Prince to venture Incognito into a Foreign 
Country, without having Felt procured Leave. 
Tis certain Gramondus (c) confidently pro- 
nounces, that #f 7s no violation of publick 
Law, to ſeize and detain diſguiſed Princes. But 
I confeſs I do not ſee for what reaſon ; unleſs 
it be, that to come in Diſguiſe without giving 
Notice, may ſeem to imply ſome Suſpicions of, 
and Diſreſpect to the Prince of the Country. 
If two or more Princes are to meet in a third 
Place, it would not be difficult to diſpoſe 
Things fo, that no Preference be given to ei- 
ther of them. For the Rooms they are to 
meet in, might be ſo contriv'd, as to leave it 
abſolutely uncertain, which is the t and 
moſt honourable Place in it. And upon this 
View, round Tables have been ſometimes uſed 
upon ſuch occaſions (d). The Princes ma 

alſo declare before-hand, that the Congreſs ſhall 
be made without regard to Precedence, and 
that they intend to fit Promzſcuonſly, or as they 
pleaſe or happen to place themſelves. So 


Philoſtratus relates of the Brachmans of India 
(e), That they appointed no particular Place 


for their Prince, (as the Greeks and Romans 
would think it neceſſary to do) but every One 
ſits where he pleaſes. But this will {till be 
much eaſier to be done, if Princes will pleaſe 
to meet /ncognito,and without their uſual Pomp 
and Retinue. Nor could they by any other 
Method more fully declare, that they would 
not raiſe Difficulties or Diſputes about the 


(1) See Gret. B. 1. c. 3. ſ. 10. 
246, Cc. & Author. Cardinaliſmi, part 1. 1. 3. p. m. 375. 
( c ) Hiſt. Gad. I 13. 


Recte olim ineptum Delphicus luſit Deus, 
Quærentem, quiſnam primus Sapientum foret : 
Us in orbe tereti nomina corum inſcriberet, 

Ne primus eſſet, ne velimus quiſpiam. 


(a) Add. Geor, Bates Elench. motuum nuperorum in Anglia, part 2. p. m 


(b) Ammian Marcellin. I. 17. c. 5. Add. 1bid. 1, 23. c. 6 


(d) Auſonius in ludo ſeptem Sapientum, v. 78, 79, 80. 


One to Apollo once this Queſtion brought, 
Which he the firſt of all the 2 thought ? 
Write in a Ring their Names, the God reply d 
And equal Dignity to each, divide. 


(e) De Vita Apollon. Thyan. L. 3. c. 8. 5p. 134. C. P. Lucian Epiſt. Sat. ad divit. p. 628, tis eaſieſt and moſt agree · 


able in Entertainments, that all ſhould be Equal. Add Atheniexs Dipnoſoph. I. i. c. 4. 
Ppp p | 
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Points of Dignity. Or if this Method be not 
thought the belt, it may be determin'd by Lot; 
and that two ways, either with Condon that 
every Prince ſhall for the future remain con- 
tented with what pace Chance determines for 
him; or elſe that every Prince in turn, ſhall 
ſucceed in a certain Order ſettled by Lot. But 
Diſputes A much more eaſily ended, if 
the Congreſs be form'd only by Amwaſiadours ; 
eſpecially ſince there is one Way more of pre- 
venting Difficulties among them, namely, if 
the ſeveral Princes their Maſters ſend them 
with Characters of different Value. For ſince 
different Degrees of Dignity arile purely by 
Arbitrary Impoſition, they may ealily be va- 
ried ſeveral Ways (a). But here it is to be 
oblerv'd, that the Yalue of ſuch Characters 
muſt be determined by the Common Conſent of 
Sovereign Princes (b). For it One /imgle Prince 
ſhould by his own Authority alone, create a 
New Character, to beſtow upon his Miniſters, 
whenever the Ambaſiadour makes his Demand 
for any ſuch particular Honour from Others, 
They may 1 except againſt his Maſter's 
Power to ob/zge them to pay it. But after all, 
it mult be confeſs d, that ſuch an Evenneſs of 
Temper as Aee/ilaus expreſs d, when he was 
placed in an obſcure Place in the Theatre, is 
often much the happieſt, in preventing Di- 
ſputes: For as he ſaid, It ſhould not be thought 
that the Place adds Honour to the Man, but the 
Man to the Place (c). It was a good Method 
which Abbas, King of Perſia, took to prevent 
differences at a lick Entertainment ; them 
that were inclin'd to the Perſian Perſwaſion he 
placed on his Right Hand; thoſe of the 
Turkiſh he ſeated on his Left, becauſe the Per- 
/zans thought the * ＋ Hand the molt He- 
nourable, and the Turks the Left (d). And it 
was an Artful Stratagem enough, which A. 
phonſus XI. uſed to filence an old Diſpute for 
Precedence, between the uo Towns of Burgos 
and Toledo; when he came to ask their Opi- 
nions in Council, before any mention of their 
Diſpute began; they of Toledo I know, ſaith 
he, are ready to comply with my Commands ; 
let them of Zargos ſpeak; which immediately 
ſilenced Both; Both equally thinking them- 
ſelves Preferred to each other; thoſe of 7oleds, 
becauſe the Aing ſpoke in their Name Firſt; 
and they of Zargos, becauſe they were Com- 
manded to {peak for themſelves Firſt (e). 

XXIII. Bur if a Laſting Society is to be erected 
between a Number of Zquals ; and every Par- 
ticular Member be deſirous that the Equality 
ſhould continue, but unwilling to admit the 
Determination of the Lot, or that a Conſtant 


Succeſſion in Turn ſhould preſcribe their Places: 


There 1s another Method left reſembling the 
Chance of Lots, and Which can be no way 
prejudicial to the Dignity of any Member; 
and that is, that Every Member ſhould take 
Place in the Common Aſſembly, in the ſame 
Courſe and Order in which he was Admitted 
into It. And this Method is to be Particular. 
ly obſerv'd with regard to all Members that 
are admitted into the Soczezy, after It is Eſt. 
bliſhed. For They that at Firſt Conſtitute 
the Society had better perhaps take Place by 
Lot, or by common Conſent and Areement. 
And becauſe it is generally received in Colleges, 
and other Societies, that every Member is to 
be Placed according to the Order of Admiſſion, 
Grotins gives it for an Unzerſal Rule, that the 
Natural Order between Fellows of Such Societies 
:s to be Placed according as T hey were Receryed 
into them (f). But it mult be obſerv'd, that 
in ſuch Societies Priority or Poſteriority of Place 
doth not in the leaſt imply greater or /eſs De- 
grees of Dignity, but is only the Order of 
Epuals in Honour. And therefore there is no 
difference between the Hir and Lat in that 
Reſpef. For it is a different Caſe, when the 
Preference is given for Superiour Eminence of 
Worth in the Perſon preferr'd; as Auſonins 
tells the Emperour Gratian, * Tis no Diſhonour 
© to be Second, but of Two Honourable Perſons 
© He that hath the Precedence is the moſt Ho- 
© xourable (g). But it is allo obſerv'd by Grozzas 
in the Place before mention'd, that in Mem- 
Blies of Chriftian Kings and People, met to re- 
preſent the Hoay of the Unzverſal Church, it 
was the Cuſtom, that They that embraced 
Chriſtianity ſhould in all Re/jgronus Afſemblies 
have the Precedence to Others. And upon this 
bottom Some have taken the Liberty to chal- 
lenge Precedence, and claim Superioriiy of O- 
nity as their Right, in all Other Aſemblies of 
what Nature ſoever. But whatever Good 
Reaſons, there might be to introduce Obſer- 
vation of ſuch an Order in thoſe Sacred Con- 
ventions ; yet that the ſame ſhould be obſerv d 
in All Other Aſemblies, and that the Anutz- 
guity of the Chriſtian Profeſſion alone ſhould 
procuce ſuch Pre-emmence ot Dignity, is what 
I can fee no Reaſon for. Eſpecially ſince it 
is one of the Commands of the Region, In 
Honour to prefer One Another (h). Bclides, 
in Councils The Clergy generally were the Par- 
ties Principally concern d; the Lay Perſons 
appear'd only as Affiſtants, and were to ſub- 
mit to the Decrees made by Them. But how- 
ever this be, it cannot be Reaſon, that becauſe 2 
Perſon in a Certain Aſſembly, for a Certam 


— 


( a ), See Mr Wicquefort, des Memoirs touchant les Ambaſſadeurs, Add. Jac. Godofred. de prevedenctn, part 3- 
. Paul Hiſt Con. T-:i4. The Diſpure between the French and Spaniſh Ambatſadours at Dent and Rome, about Pre- 


cedence, J. 8. 


(b) See Mr Wicquefort's Mem. touchant les Ambaſ. 


(c Plut. Apoph. Lacan p. 208. D. Damonides in a like Caſe ſaid, tis very well you have found out a way to make 


even this place honourable. Ibid. Apeph. Add Plut. Sympoſac. J. 1. c. 2, 3. 
'e) Hieron. Oforius de Reba: geſtis Eman. |. x. Add, Gramond. Hift. Gall. J. 3. im. 


(d) Per. de Valle, 7::3. part. 2. Ep. S- 
Loan . . . 


4% Bacler. in locum, add. L. 50. ft. 3. J. 1. D. de Albo ſcribendo. L. 1 2. f. 3. J. 1. C. de Conſul. &c. tit. 44. 4.7. C. 4. 
Tiron. J. 3. C. t. 5. 4. I. de Præpeſ. ſacri Cubiculi. I. 1 C. t. 4. d. I. de Pref. Prætor. I. 2. C. L. 10 f. 52. J. 19 4 Prof. 


Jac. Godofred. part 2. c. 3. / 17, 18. de præcedent ia. 
(h) Rom. XII. 10. Phil. II. 3. 


(g) Auſon, Panegyr. ad Grat. c. 24 in fn. 
> | Ry. | 


6 — , 


* 2 2 


AG * "—_— \ as dd "0. 1 "I SS” e 8 W_— ww 


* — Li 


* LAS "—_ —_ TY * 


Car- IV. Tn determining the V alue of Subjefs. 865 


Reſpef, which hath no influence upon his 
Honour in general, yields the Precedence to 
another; he is therefore obliged to yield it 
every where, and when there is no regard had 
to thoſe Reſpet?s. And thus there are few 
States or Common-wealths, in which there are 
not particular Perſons that are «Members of 
ſeveral different Societies, and who therefore 
may in One be obliged to give Place to a Cer- 
tain Perſon ; when ont of Tha, or in another, 
They are known to be his Superrours. 
XXIII. But however it is evident, that 
there is that Force in Sovereign Power, which 
will always give the Perſon inveſted with it, 
Abſolute right to the Preference to all Perſons 
Subject to it. For without diſpute, Authorrty 
is Superiour to Obedience; and it mult be al- 
lowed to be greater, to controul and command 
the Wills of others, than to ſubmit and com- 
ply one's ſelf. Nor can a Man have Power 
to deny Reverence and Regard to that Perſon 
to whom he owes his Protection, and Who 
has power by Puniſhments to compel me to 
obey him. So that Government doth of it ſelf 
naturally introduce /nequalizy among Men. 
Tho! it is not unnatural to think, that beſides 
that Yeneration which is due to the Place and 
Office of the Sovereign, Good Subjects often 
Suppoſe themſelves obliged to pay other Par- 
ticular Marks of Eſteem, to the Particular 
Vertues and Excellencies eminent in their 
Prince (a). But it is alſo further manifeſt, 
that the Greater and more Abſolute the Prince's 
Power is, the Greater will the Honour be, his 
Subjects pay him. Nay, long Poſſeſſion of S- 
vereigu Power, tho' in it ſelf it can give him no 
real ſtrength, doth yet wonderfully raiſe the 
Dignity of che Prince. But notwithſtanding, 
Subjetts may ſometimes excel their Princes in 
thoſe Foundations of Efteem which produce 
only an /mperfef? right. And therefore it 
was a molt extravagant Vanity in Hadrian the 
Emperour, to make himſelt profeſs d Rival to 
All the Heft Mafers in the Arts they were 
famous for. And it was ridiculous in AMex- 
ander the Great, when reading that Place in 
Homer, where the Greeks wilh'd the Lot might 
happen to 4jar, or Diomedes, or Agamemnon, 
he broke into a Pallion and faid, Hie wonld 
have kill d the Perſon that ſhould have named him 
For it is no diſcredit to a General, to 
have Souldiers under him of more Proweſs and 
Bravery than himſelf ( tho? tis true, as Domi- 
tian ſaid, the Hloncur of being a Good Commanatr , 


21 as great as that of being a Good Prince (b) 
But among Subjefts of the ſame Common-wealth, 
it is left entirely to the Sovereign to preſcribe 
the Meaſures and Limitations of Intenſtue 
Efleem ; and to grant to Some Perſons Per fecr 
Right of Precedence to Others. And whatever 
Station He thinks fit to aflign to any Man, 
That He may lawfully maintain againlt 
any of his Fellow Subjef7s, and That He ought 
to be ſatisfied with (e). For as the O/d Cen. 


tur ion in Lit ſaid (d), Subjects fhould think 


every Poſt honourable in Service. And tho' pet- 
haps ſometimes undeſerving Perſons may be 
preter'd to Men of Worth and Merit; yet if a 
Man ſhould upon that account be uneaſie and 
diflatisfied with his own Hate, or give them 
diſturbance in Theirs, He Will deſerve to be 
puniſh'd for contempt of the Sovereign Autho- 
rity. For, as Terentius ſaid in Tacitus (e), It 
*1s not the Subjects buſineſs to enquire who 
their Prince prefers, or for what reaſons, 
Heaven hath placed the ſupteam diſpoſal of 
things in his Hands, and it is their honour to 
obey (f). But it might ſeem a good way to ſi- 
lence the complaints of Ambitious Subjects , 
if Princes, when They prefer Perſons to Places 
of Honour, would always have regard to thoſe 
Foundations of ESteem which were before 
mentioned; and more eſpecially to the parti- 
cular Services they have done the Pablick ; 
which to reward with Eminent Degrees of 
Eſteem, rather than with Money or Reward of 
like Nature, is generally the Politick Art of 
Princes (g). But ſo much the Rather, becauſe, 
except the Digniiy and Pre-emmence of Great 
Men among Subjects be meaſured by the Bene. 


fits and Mfiance they give, or at leaſt are 


capable to give among their Inferiours, it will 
be but Inſignificant, and without Reality. 
But becauſe, if Princes were obliged always 
to Place their Subjes according to their Inu. 
trinſick Worth and Merit, The Trouble would 
be infinite to make Reviews of them fo often 
as it would be neceſſary; and beſides, that no 
ſuch Review could be made without diſpleaſing 
the greateſt Part of Them, ſince tis certain, 
that the Generality of Men never conſider 
how many They have left below Them, but how 


Many They ſtill fee above Them; It might 


ſeem perhaps to be the moſt proper and eaſieſt 
Method to beſtow Honours upon the Subjects, 
at leaſt upon them of the Beſt Rank, accordin 
to the Offices They bear in the Common-weal! 
(h) And Then again, it will be eaſy to pre- 


(a) Neſtor in Homer Iliad. J. 1. v. 277, Cc. 
MiiTe 24 Tinaed na” fetus Roman 
eie im wan? deine Tumops ru 
Eznnliy g wre Z's x5 & bu. 


Ceaſe Noble Youth, to Peace your Mind compel. 
Nor let your Rage againſt the King rebel; 
No Prince like him in God-like Honour reign'd, 
That ere from Heaven his envied Throne obrain'd, 


Tho” Achilles rather ſubmitred to the Conduct, than the Power or Command of Azamemnon. 


(b) Tacitus Agricola, c. 39. 


(e) Vid. L. I. t. 14. I. 3. DeOffic. Prætoris. 


(d) L. 42. c. 34 


(e) aun VI c. 8. () To this we may apply that of Lucian, Judic. Vocal. Tis fir and proper that every Let 


ter ſhould continue in that order in which it was at firſt placed; and to go out of that, is to break all that is juſt 
and equitable, And he that firſt made theſe Laws for you, ſettled this order, by which every Letter was for ever 
to continue in its own place and dignity. Plin. I. 9. Epiſt. 5. If the Diſtinctions between Degrees and Digniries , 
were mix 4, diforder'd, and confounded with one another, nothing would be more unequal, than Equality it ſelf. 

(g) Vid. X-noph. Cyropæd. J. 8. p. 130. Ed, H. Steph. where he ſpeaks of the order in which Cyrur placed bis 
Friends at an Entertainment. (h) 444 Ld, Bacen's Etfays, c. 53. 
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vent Complaints, if none but Men of Mer, 
and Perſons well Qua/ified are put into Thoſe 
7 — (a); and if the Offices themſelves are 

i{poſed in a Natural and Proper Order. And 


in General, the molt juſt and perfect Order of 


Offices ſeems to be when the Honours annex d 
to Offices ate Greater or Leſs E 
according to the Natute, Weight, and Public 
Importance of the Affairs and Buſineſs which 
belong to the Management of Them; and ac- 
cording as it requires the greateſt Parts and 
Accompliſhments to diſcharge Them (b). In 
Homer, Dignity of Office is preſer d to that of 
Blood, even of Natural Bravery and Courage, 
For thus Neftor tells Achilles: 


i} 3 ov Kep]eges ien, d N Te ivalo Une, 
z 4g] 4295 du, z U avdary (C). 


W-< own you Brave, your Race divine adore, 
Hun greater think, becauſe his Power 1s more. 


But It ſometimes alſo happens, that Some 
Offices in the Common-wealths have larger 


mares of Honour annexed to them, than of 


Autbority and Power,; and ſome times the quite 
contrary; Perhaps, for fear, leaſt FZonour at- 
tended with much Wealth, and Power, might 
tempt the Magiſtrate to take Arms againſt the 
Common-wealth (d). But in every Rank of 
Offices, Men ſhould be thought More or Lets 
Honourable, according to the Dignity of the 
Employment They have in It. Now tho' it 
is unavoidable, that One Office will be look'd 
upon as more ZZonourable than Another; Yet 
this will be no Reaſon that All and Every Par- 
ticular Perſon, entruſted in the more Honour- 
able Office, ſhould therefore challenge Prece- 
dence from All, and Every Perſon in the leſs 
Honourable; but only that the Higheſt Perſon 
ia the /nferiour Office, ought to give Place to 
the Firſt in the Superiour , but may {till have 
Preference to All that are Subordinate to the 
Firſt. It is but rarely ſeen, that the Perſon 
gives Luſtre and Honour to the Office. So it 
happen d once at T bebes, to the Office of Tax- 
Gatherer, after Epaminondas had born it (e). 
But as to the /utrin/ick Value of all marks of 
Houcur and Dignity, That depends upon the 
Pertues and Nualiſicatious of the Perſons that 
wear them (|). And This was what Anti- 
ſthenes meant, when He deſired the Athenians 
to make a Decree, that Aſs ſhould be Forſes. 
© For tho', As 7 hey told Him, Nothing could 
* be more contrary to common ſenſe and rea- 


© fon, yet, As He anſwer'd, to Prefer p 
to Places of Tru, and Command * 
© Common-wealth, that are no way qualified for 
Them, but only by that Publick A and 
© Declaration, which puts them into them, is 
©almoſt as abſurd (g). But if the Sabje&s 
cone to an Agreement among themſelves, | 
about their Order of Place, or it Cuſtom hath 
introduced any particular Order, Either Me. 
thod may be ſuppoſed to have the force of 
Law,u nleſs the Government except againſt, 
or forbid it (h). 

XXIV. But if Compariſon is to.be made be. 
tween Eminent Men of different Common. 
wealths, it is clear, that the Foundations of In. 
ten/rue Efieem,even where ſuch Perſons are con- 
cern'd,can produce nothing more than an Ap7z. 
{ude to receive Honour from others, who have 
leſs Pretenſions to thoſe Foundations than them. 
ſelves. And that Whether the Perſon of Greater 
Eminence come into a Foreign Common wealth, 
as a Traveller or Stranger , or meet Others 
in 4 third Place : It muſt be excepted only, if 
the Prince oblige his Subjects to give place to 
the Stranger ; or if the Diſpute be determined 
by ſome 7hird Prince where they meet, or if 
it be decided by Agreement or Cuſiom. And 
therefore the Dignity of an Office, which a 
Man bears in, his ows Common-wealth, gives 
him no Right to Prefer himſelf to the Subject: 
of a Foreign State that may perhaps bear 
Offices, which He in his own Country de- 
mands Precedence upon. For a Right which 
is of force againſt Fefow Subjects, is not there- 
fore of force againſt a/ other Perſons ; for the 
ſame reaſon that the Laws of Foreign Nations 
oblige none but their own Subject (i). Nor is 
it any material Objection, that perhaps the F- 
reigner in his Own Country may have a greater 
Title than the Perſon he diſputes againit. For 
every State and Common-wealth may ſet what 
Value they pleaſe (within themſelves ) upon 
Titles and other Marks of Honour, whether 
given by Themſelves or Others. Beſides, the 
Halue of Offices, by the Greatneſs of which the 
Meaſures of Honour are generally taken, is 
different in different Nations. And even the 
moſt Beneficial and Uſeful Arts are not every 
where equally eſteem d; as it is well known, 
that in Some. Countries the Arts of Peace are 
molt Yalued, in Others Thoſe of Var. Be- 
lides, it is particularly obſervable, that the 
Words by which the different Degrees of Ho- 
nour are e xpreſs d, do not only denote different 


(a) Otherwiſe it will fall out, as Claudian ſaith in Eutropium, I. 2. v. 322. 


Quit non cunſule tali 
i"ilis honos ! 

(b) Ovid. Metam J. 13. v. 366, 367. 

Ratem qui temperat anteit, 
Remigis Offcium. 

(d) Vid Bodin. de repub. J. 3. c. 6. p. m. 501 

% Sat, Jugurth. 


(g) Diog. Laertius, l. 6. 


— — Honour it ſelf grows mean 
When ſuch a Conſul rules. 


"Tis more to rule the Helm 
Than ply the Oar. (c) Hom. J. 1. [liad. v. 280, 22; 


(e) Vid, Plut. in precept. gerend. reip. p. 911. 


(b) . L.12. 7.8. J. 2. C. ut dignitatum Ordo ſervetur. And it is a remarkable place in Suetonins eſp). c. 9. That it 
mi; be known, that the two Orders were not diſtinguiſh'd ſo much by the Liberties, they might uſe one another 
with, as by their Dignity z upon a Quarrel that happen'd between a Roman Senator and a Knight, he thus pro- 
ri iced, Thar il] Language ought not to be given firſt to a Senator, but that it was lawful enough to return it, 


eie began it himſelf. 


(i) Add Memoires de Wicquefort touchant le; Amciaſſadeurs, p. 51%. 
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Dignities in diſtindt Common-wealths , but 
have alſo ſometimes Greater value ſet upon 
them and ſometimes Leſs, even in the fame 
Common-wealths, according to the Alterations 
ot. time, which FRazſes or Lefſens, we know, 
the Price of every thing elſe. For the Ex- 
ternal &us of Eſieem have their determinate 
Value ſet by the Impoſition of every Particular 
Common-wealth ; But the Foundations of Ju- 
lenſtve Eſteem, taken as they are in their own 
nature, and in the Eſtimation of Wile Men, 
can never loſe their Yalue. And therefore 
the World is every where ſo juſt to Hertue, 
to all Celebrated nt, Function and Employ- 
ments, as to pay them Honour and Feſpeck. 
But by the Poſſeſſion of theſe only, a Man hath 
no Right to demand any Particular Marks of 
Honour in Foreign States; except He can ob- 
tain ſuch a Right by ſome of thoſe Ways be- 
ſore- mentioned. But, becauſe Marks of Ho. 
uour are always preſumed to be given as Fe- 
wards of eminent YVertnes ; therefore the Civ: 
lia d Part of the World Abroad, generally pay 
almoſt the ſame degrees of Keſpect to the Ho- 
nours of foreign Nations, that are allowed 
them at home (1). But ſtill they would be 
thought to do fo, more out of Civility and 
Complaiſance, than from any perfect Obligation. 
But there are alſo ſome States that allow but 
little Value to foreign Honours. Cicero ſpeak- 
ing (a) of ſome Particular Foreigners, who 
were of wble Families, does not call them ab- 
ſolutely Noble, but ſays they were (Domi) at 
home, or (apud ſuos, nobiles) among their own 
People, Noble; the Meaning of which is, that 
foreign Nobility was not allow'd the fame Value 
at Rome that 1t had in its own Common- 
wealth. What Cicero ſays in another Place 
ſeems more inſolent (b). Zf (ſays he) Ve 
make a Compariſon between the Men, the mean- 
eft Citizen of Rome, 1s Equal to the Greateſt 
Man in Gallia. The Honours that were given 
Them that Won the Prise at the Olymprck 
Games in Ancient Greece, are well known. But 
it would have been Ridiculous for them to 
have expected the ſame in other Places, where 
Strength and Activity of Body were not in fo 
much Eſteem. | 


XXV. Laſtly, Since almoſt in every Nation 
ſome Degree of Dignity is ſuppos d to adhere 
to Birth; It will not be improper in this place 
to Enquire particularly what is implied in 
Nobility of Blood, and what Value ought to be 
ſet upon it when conſider'd in it ſelf (e). 

And here it will undoubtedly be allow'd, 
That Nobility of Birth doth not of it (elf be- 
ſtow better Conſtitution of Body, (though per- 
haps Goodneſs ard Elegance of Diet may ſome- 
times ſeem to contribute to it;) Neither does 
it produce more excellent Diſpo/itrons of Mind, 
or a brighter Mit, or more vigorous Underſtand- 
ing, But all theſe Endowments may as well 
attend the meaneſt as the moſt noble Extraction. 
Nature does not take any other Method in giv- 
ing Birth to noble, than She does to common 
Men. And Conjugal Honour is, or may be kept 
as Sacred among common People, as Perſons of 
higheſt Qua/zzy. Nor would it be an eaſy Task 
to prove, that noble Families are leſs corrupted, 
or Expos d to Adulteries, than the poor or mean 
(d). So that if even the Yertnes of Parents 
could be always ſuppos'd to be transfuſed into 
the Children, yet it would be extreme Difficult 
for many noble Perſons to prove, that their 


Blood deſcended to them pure from the firſt 


Riſe of their Family, without ſpurious or foreign 
Mixtures (e). And it is fo far from being al- 
ways true, that 


Fortes creantur fortibus & bonts (2), 
The brave do from the brave and good deſcend, 


And that on the contrary, we ſee nothing more 
Common than Znffances of the Degeneracy of 
the Chilaren of the greateſt Men. Our Parents 
* (as Marius (t) faith in Salut) may leave us 
* all that it is poſſible for them to leave, Their 
* Eſtates and pictures, and an happy Memory 
* of themſelves; but their Vertue they never 
did nor can leave; for that alone is what can 
* neither be given nor received. But further, 
Tis poſſible that common Perſons may be as 
well Educated as the noble; and 'tis not un- 
uſual to ſee the Advantages the Great and Rich 
have of cultivating and improving their minds, 


(1) V. Ciceron. Orat. in Verr. I. 3. c. 23. p. 44. Ed. Grev. (a) Pro M. Fonteio, C. 8. in fn. (b) Pro L. Places, 
C. 13. in fin. (c) And this Value, I believe, is ſcarce any where higher, than among the Indians, according 


to the Account we have of it in Oſorius, De rebus geſtis Emanuel. I. 2. Who tells us, that if any of the Inferiour 
Pcople chance to touch a Nobl:-Man, they think it a Stain upon their Nobility, and a Diſgrace to their Family, and 
revenge it as an Injury of the higheſt Nature, by the Death of thoſe unfortunate Perſons, that happen'd upon them. 
And therefore, he ſays, All below the Rank of Nobility, when they take a Journey any whither, are forced to call 
out and make a Noiſe ; and by that, the Nobles, having Notice of their coming, command them to break the way, 
and fo the Mcaner People eſcape Death, and thoſe of Anality, the Danger of a perperual Blemiſh to themſelves and 
Family, And as the greateſt Crimes do not deprive the one of their Nob:lity, ſo neither can the greateſt Vertues 
excule Obſcurity of Birth in the others, but every Man muſt of Neceſſity ſubmit to the Condition and State his 
Father left him in. And theſe Nobles, we are further told, were allow the Privilzge to lie with other Men's 
Wives when and where they pleas d; and if any of them happen'd to be with another Man's Wife (a Sign of which 
was a Target hung up at the Door) the poor Husband dared not go into his own Houſe. 

(d) Phil. Baldeus deſcript. Ore Malabar & Coromandel. c. 26. & de Idolat. Indor. Part II. c. 16. Mandeſlo Jeinc- 
L. 2. c. 10. Add. Abrah. Rogerius de Braminibas, c. 1, 2. Diodor. Siculur, I. 1. c 74. 

In Eures Hyppolyt, Coron. v. 409, 410. tis ſaid of Adulteries, 


This Evil firſt from noble Families, 
Wich wide Infection tainted the whole Sex 


(e) 37. Dio. Chryſoſtom. Orat, 15. init. p. m, 236. Grotinm, I 2 c 8. (2) Horar L. 4 Od. 4. v. 29. 
(f) B. Fugurt b. 5 1 | 
Icanda- 
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ſeandalouſly miſ-ſpent in Sloth and Luxury, 
to ſupply and ſupport the moſt extravagant 
Vices. It may well be preſum'd, as Plato lays 
(a), 7 hat Nobility of Birth, if attended with 
good Education, may produce eminent Vertues. 
But it is alſo evident zu fact, what Degeneracy 
Noble Families ſometimes fink into, and how 
much the Glory of Auceſtors is obſcured by 
the Blemiſhes of Pofterrty (b). And tis certain, 
that many that have been ob/cure/y born, have 
rais'd themſelves to the 41g heſt Fonours, purely 
upon the Stock of their own Fertues. Lo- 
crazes (c) took it for a Topick to commend No. 
bility, That it did not, like other Gifts of For- 
tune, ſoon decay, or remove into other hands, 
but continued always with the Perſon it once 
belonged to; and therefore was the beſt Inhe- 
ritance Men could leave to their Children. 
But certainly, except a Man can ſupport his 
Wevility by his own «Mer:ts, or except he en- 
Joys by it ſome particular Privilege in the 
Commonwealth, it can be but a very worthleſs 
zucon/tderable Thing. And therefore, there is 
no Neceſlity in the Nature of the Thing, that 
the Son ſhould ſucceed either to the Places, or 
Degrees of Eſteem his Father enjoy'd only by 
his Zh. Eſpecially, ſince in the /afZ Reſort, 
Mankind are deriv'd from the ſame Original. 
For as Marius in Saltuit ſays (d), Every Man 
* partakes of the ſame common Nature, and the 
Brave only have the beſt Title to Nobility. 
And therefore a Man's own #erzaes, not thoſe 
of his Anceſtors, ought to recommend him ; 
According to the Character Tibullus gives of 
Heſcala (e): 
(/laudes, 
Nam Juanquam aniigue Gentis ſuberant tibi 
Non tua Major um contenta ef gloria fama, 
Nec quæris quid quaque [ndex ſub imagine dicat, 
Sed generis priſcos contends vmcere honores, 
Ruan tibi Majores, majus decus ipſe futuris, 


For You, tho grac d by long deſcending Fame, 


Deſpiſe the dull hereditary Name. 

Nor from the Dead will borrow ſleeping Praiſe, 
Or rob their Monuments your Own to raiſe, 
Greater than all the Heroes of your Line, 

To your own ſingle Merits, you confine 
Your Praiſe; and to Poſterity will leave 

A greater Name than all your Race could give. 


XXVI. But however, it hath obtain'd in many 
States and Common-wealths, that Perſons of 
Merit, who have been placed by the Government 


— 


in Fationt to which particular Privileges, and 
culiar Degrees of Eſteem are allowed, might 
ave the Advantage of deriving the ſame down 
to their Children by Hirtb, and in the Nature 
of an /nherztance (t). For tis certain, chat 
Nature has made no Real Diſtinction beween 
the Hirth of the Noble and the Plebeian. The 
Difference between them is grounded entirely 
on the Impoſition and 7ndulzence of the Com- 
monwealth, which allows, that ſuch a parti- 
cular State, to which certain Rights and De. 
rees of Hleem are annexed, ſhall deſcend to 
the Poſterity of the Perſon it was firſt confer'd 
upon (g), barely by Hirth, without any new 
Grant. And if this /mpoſition be taken away, 
all the Diſtinction of Hirth ceaſes. And there. 
fore when a Prince removes a Commoner into 
the Nobility, he cannot be ſuppoſed to make 
any Alteration in his Nature or Hatraction, 
or to infuſe new Agour into his Mind, but 
only to place him in a Hate oppolite to the 
Commonalty, and to give him Liberty to intail 
that, and the Rights conſequent upon z/, upon 
his Chilaren. Which was properly enough 
ſignified by Amaſis King of Z2ypr, when to 
ſhow that the Obſcurity of his Birth, was no 
Reaſon why he ſhould be denied his due Fo- 
our as he was King, He melted a Baſon of 
Gold into an Image, and ſct it up to be Hor- 


pe (h). On the other hand, if a Man be 


degraded from his Nobihity, either by way of 
Puniſhment for ſome Fault, or becaule he re- 
fuſe to conform to the Laus of the Mobility: 
It is not to be ſuppoſed, that his Nature or 
Temper of Mind is therefore altered, or that 
the Blood he derived from his Anceſtors is 
changed; Neither can it be dented, that he 
continues to be of noble Extraction; but he is 
only deprived of a certain Hate, and of the 
Privileges that belong'd to 27 in the Common 
wealth. And then he is in all reſpects no better 
than a Commoner. And in the fame manner it 
mult be ſaid, that neither Legitimation nor 
Reſtitution (1) in Blood make any real Change 
in Nature, but only introduce certain moral 
Effects (i). Machiavel in his Hiſtory of Ho- 
rence tells us (4), That after the Tyranny of 
the Duke of Athens was expired, the Sove- 
reign Power being lodg'd in the People of Ho- 


| rence, and the Nobility excluded by Law from 
any Share of the Government, a certain Gentle- 


man call'd Benchi, of the noble Family of the 
Baundelmonti, for his Gallantry and good Ser- 
vices in the Wars againſt the Pins, was pre- 


—— 


(a) Aciliad. I. p. 440, 441. Ed. Week. (b) Ariſtot. Rheror. I. 2. c. 15. Nobility conſiſts in Greatneſs of Ex- 
traction; Ceneroſity in not departing from Nature, which all that are Noble cannot pretend to; for many of them 


are Perſons of no Worth or Value. Add. Stobzus Serm. 84, 85. 


(c) Encom. Helene. (d / B. Ju gurt h. 


(e) T:bull. L. 4. El. l. v. 28, Cc. (f) Lesbonactes Orar. hortat. The Children of ſuch as have behav'd them- 
ſelves with Bravery, in Dangers that threaten d the Common-wealth, are look d upon to be Ne. 


(g Add. Huartus ſcrut. Ing. c. 16. p. m. 488, Cc. 


(1) V.C. L 6. t. $ De jure aurtorum annulorum, & de natalibus reftituendis. 


underſtand that of Euripides, Phanif, v. $21, Cc. 


„ % 7 wi AN, 3e eu aN, Oc. 


For what is once diſhonourable and foul, 
Is never otherwiſe, the baſe born Son, 


ik, Lis. 3 


(h) Herodot. Evterp. p. 99. Ed. H. Steph. 
. (:) And in this Senſe we may 


Still on his Mother black Reproach reflects, 
And on his Father Obloquy and Shame. 


> fe rd 
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ferr'd to be one of the People; that 1s, was made 
a Plebeian. And the ſame Hiltorian, in another 
place, ſays (*), That the ſame Privilege was 
granted to ſeveral others of the Nobility. And, 
among the Romans, Clodins left the Senatorian 
Order, and was adopted into the Piebeian, that 
he might be capable to be made Tribune of the 
Commons (1). 

XVII. But however it mult be allowed, 
That generally all Governments, when they 
beſtow any ſuch publick Honour as that of No. 
bility on their Subjects, have rega rd to Perſons 
known by ſome diſtinguiſhing Eæcellencies, or 
extraordinary Merits. And as ſuch Perſons 
juſtly deſerve a larger Share of Eſteem than 
others, ſo tis to be ſuppoſed that their Yertues 
are thought more /aluable, when the Rewards 
of them are allowed to be derived to thole, for 
whom Nature gives all Men the ſtrongeſt 
Affection. Eſpecially ſince tis Natural to be- 
lieve, ſuch Favours may provoke the Emmla- 
lation of other Subjects, and make them ambi- 
tious to gain the like Rewards. Beſides, it is 
but natural to expect, that the Chilaren influ- 
enced by the Example of their Parents, may 
be proud to rival the Yertues of their Families, 
and maintain their Title by their Honours, by 
the ſame Merbods which at firſt gain'd them. 
Nor is it leſs caſy to ſuppole, that Parents may 
think their Honour engaged to take Care, that 
the State ſhould not have Reaſon to complain, 
that their Children were grown degenerate. 
Now, when 1t was allowed therefore, That 
Nobility ſhould be annexed to the Hirth, and 
run in the Blood, it was to be expected that 
Perſons would not ſubmit to mix with Fami- 
lies of mean Extraction; leaſt by marrying be- 
neath themſelves, they might ſeem to debaſe 
their Quality, and cut off thoſe Right which 
they would derive to their Ch laren. It might 
ſeem alſo Prudential, rather to admit the 
Daughters of Equals than Inferiors to ſhare 
in their Dignity ; and it might be thought of 
Moment, that the rich 7radeſman's Daughter 
might not be Capable of being prefer'd before 
the poorer of the Nobility. And that — 
might not diſpute their Deſcent, it would 
ſcem neceſlary to keep an exact account of their 
Families and Pedigrees. When, on the other 
hand, it would be needleſs for Perſons of 
meaner Rank to take the ſame Care to regiſter 
their Anceſtors, ſince they enjoy no ſpecial 
Privileges upon the Score of Birth, but are 
obliged to ati themſelves by their own 
Tnduftry and Pertue. 

XXVIIL Further to illuſtrate what has been 


ſaid, 1t may not be improper to enquire, what 
particular /n/titntions relating to Nobility 
were obſerv'd amongſt the Romans. Now Fo- 
mulus the re fore, that he might digeſt his rude 
aiſorder d Multitude, into the proper Form 
ot a Civil Body or People, made Choice of an 


hundred Perſons out of the Maſs (2) to be his 


Council; and theſe he call'd Patres, either to 


expreſs the Nature of their Station, or their Ave; 
The reſt of the People were {till no more — 
Commons. The Deſcendents of the firſt were 
call d Patrictans, by an eaſy and plain Deno- 
mination, implying, That they were of the 
Family of the Patres; or as others ſuppoſe, 
1 bat they only could ſhow their Fathers, the 
reſt being only a Company of Fagitives that 
could not tell who their Fathers were, nor 
prove that they were free Parents, and there- 
fore were no better than ii Terre (a). And 
this Suppoſition they attempt to prove, Be- 
cauſe whenever the Patricians were to be 
aſſembled by their Kings, the Precones or 
Criers, call'd every Man by his own, and b 

his Father's Name; But that the Plebeians 
were ſummon d to the Aſſembly by a Trumpet 
of Ox-born, the publick Servants going through 
the City and calling them by that Sound — 4 
Diomyſius Haltearnaſiens indeed, according to 
his uſual Turn, gives a ſofter Interpretation to 
this Cuſtom (b), telling us that the Precones, 
call d the Patricians by Name, by way of Ho- 
nour ; and that the Commons were ſummon'd 
by the Forns only for Expedition. But tis 
clear that Decius in Livy ſeems to contradict 
him (c). For was it never heard, ſays he, 
*1n what manner theſe Patricians were at firſt 
* conſtituted, that they did not drop down out 
* of the Clouds, but were only ſuch Perſons 
* as could ( Parrem ciere] name their Fathers, 
* that is, were no more than Free-born? Im 

* ſelf can now call a Conſul my Father, and my 
Son, his Grandfather (d). From all which it 
appears, That it was Title enough to the 
primittvue Nobility of Rome, to be born in law- 


ful Mealoct and of free Parents; For indeed 


in all new erected Common-wealths, Nobility 
* muſt neceſſarily be late, and rais'd by Vertue 
(e). And hence the Patricians urged, That 
they were the only Perſons that were of an 

Family, or that were related by Gentility to 
one another. And therefore Cicero in his To- 
picks gives this Detinition of the Gentiles or 
Perſons of Extraction and Quality. They 
© are Perſons that have all the ſame Name, 
© are deſcended from free Parents, none of their 


© Anceſtors were ever Slaves, nor were they 


(*)L.5. ] id. Livii Epitem. I. 103. 
Er Weſt. Rom. p 278. C. D. 
bp pg toon Sar. 8. v. 272, Cc. 


Et tamen ut longe repetas, longeque revelva: 
Nomen, ab iufami gentem deducis Aſylo, 
Majorum primus quiſquis fuit ille tuorum, 
Aut Paſtor fuit, aut aliud quod dicere nols. 


(e) Liv. I. 1. c. 34. 


(2) V. T. Low. I. 1. e. 8. 
(b) Rom. Antiq. I. 2. 


— 


(a) V. Plutarch. Romulus, P. 24. D 
(c Liv. I. 10. c. 8. in fin. 


Boaſt then your Blood, and your long Lineage ſtretch 
As high as Rome, and its great Founders reach ; 
You'll find in theſe Hereditary Tails, 

Your Anceſtors the Scum of broken Jails ; 

And Romulus, your Honour's ancient Source, 

Was a poor Shepherd's Boy, or ſomething worſe. 


Mr. Stepney. 
© them- 


— 9 63 ny ey 


672 


Of the Power of the Sovereign, Book VIII. 


© themſelves ever depriv'd of Liberty (a). 
Though in Courſe of Time, tis certain the 
Phherans allo form'd and aſſerted their Genzes 
or Families (b). And hence the modern Lan- 
guages, derived ſrom the Latin, call Noblemen 
and Perſons of Quality ( Gentlemen ) Gentiles 
FHlomines But atterwards when the F/ebezans 
were allowed to make /nter-marriages with the 
Nobility, and ſo all the Diſbonour and Baſeneſs 
of theit Original, if there were ever any ſuch, 
might ſeem to have been worn out; Then 
the Patricians found out another Difference to 
diſtinguiſh themſelves from the Commons, by 
inſtituting certain Religious Rites Particular to 
each Family, and aſſuming a peculiar ſort of 
San7imony to themſelves. And upon this Ac- 
count they inſiſted, that all the Offices in the 
Common-wealth ought to be given entirely to 
them, becauſe they only had the proper Auſpi- 
cia, or Omens of Succeſs. But this ridiculous 
Pretence was ſoon, as it deſerv d, expoſed and 
neglected by the Plebezans. Though ſome of 
them too, to ſhow that the Patricians had no juſt 
Grounds to aſſume ſuch a Preragatiue, ſet u 
their private Sacra and family Rites (c). Which 
afterwards growing Furtbenſome upon their 
Heirs, were taken off by Coemption, as Cicero 
informs us (d). 

XXX But afterwards, when the Snatorian 
Dignity, and Great Offices of the Common- 
wealth, which had been engroſs'd all by the 
Patricians, were left open and free from the 
Plebeians eſpecially ; the Nobility of Rome was 
not meaſur'd ſo much by Date of Families, or 


Patrician Deſcent, as by Number of Images, 
And from that time the noble Families of Rome 


were diſtinguiſh'd into Patrician and Plebeian p 


(e). The Equeſtrian Order was not properly 
Noble by Inſtitution of the Common-wealth. 
Tacitus lays, indeed, in his Life of Agricola, 
That Hericola's Grandfathers on both ſides had 
been Procuratores or Solicttors to the Emperor, 
Hhich is the Equeſtrian Nobility : But the right 
Senſe of that Place is, that as they were of 
Senatorian Families, meaſured their Nob:/it 

by the Great Offices they had born, aſually 
call'd «:Magiſtratus Curules ; ſo the Procurator- 
ſhip to Cæſar was look'd upon by the Anghts 
to have been a ſort of Nobility, eſpecially be- 
cauſe, beſides that of Prefect of the Pretorian 
Cohorts, or the Emperor's Life-Guards, there 
was no higher Office which belong'd to that 
Order, as ſuch. So that in the latter Ages, 


the Nobility of Rome did not conſtitute any 
particular Order, ſeparated from the reſt of 
the People by peculiar Rights, but every Man 
was allowed to be Noble upon his own, or his 
Anceſtors Merits, either as he was able to pro- 
duce their Statues or /mages, or to raiſe him. 
ſelf to places of Honour by his own Hertue (f) 
(1). But though many of the Toman Offices 
were no leſs Neceſſary and Serviceable in umes 
of War than Peace, as that of Difator, Maſter 
of the Horſe, Conſul, Pretor ; yet ſince Peace 
is as it were the ordinary State of a Common. 
wealth, Var the extraordinary; and ſince thoſe 
Offices alſo ſeem, as well by their Nature as 
Appellation, to bear a nearer Relation to Peace 
than Yar ; it mult be allowed that Roman No- 
bility had rather a Civi/ Original than a Mili- 
tary. And indeed, 1t would have been a Me- 
thod altogether Impolitict, to have confined 
Nobility to ſimple Mas tial Courage, as leparated 
and diſtinguiſh'd from the Office and Conduct 


of a Leader; (ſo as hereby to have conſtituted 


a particular Order enjoying laige Rizbts and 
{mmunities,) in ſuch a Commonwealth, where 
Har was the common Profeſſion, as I may call 
it, of every Subjef?. The Roman Nobility there- 
fore, did not conſtitute any peculiar Rank of 
Perſons in the Common-wealth; Nor did it 
afford any other Advantage more conliderable 
than this, that the Images of famous Anceſtors 
uſually made the way to FZonour more open 
and eaſie. 

XXX. From all which it is evident, That 
the Nature and Genius of modern Nobility in 
moſt of the Kingdoms of Europe is much diffe- 
rent. For with us the Mobility conſtitutes a 
articular Order, diſtinguiſh'd from the reſt of 
the eds in Dignity, and by extraordinary 
Rights and Privileges. Beſides that, the Prince 
frequently confers the Fonour of Nobility 
without giving any publick Zmployment with 
it, and that too, not ſo often in Conficeration 
of Civil, as of Military Accompliſhments and 
Vertueg. One Argument of which, amo 
others, is, That Noble Families diſtingui 
themſelves from one another, as well as trom 
Commoners, by Devices impreſs'd upon Shields 
with an Helmet placed above; and which are 
therefore call'd Arms. Of the Antiquity of 
which, Diodorus Siculus may be thought to give 
an account (g), when he tells us, That the 
© Arms of the Gau/s, were Shields about the 
© Height of a Man, flouriſhed and embols'd 


(2) Boetius in Topicis, The Gentiles are ſuch as bear all the ſame Name, as the Brutus's, the Scipio's ; bur if they 


are Slaves they are not Gentiles, And though 
ſame Name, et they are not therefore in the 
from a long Race of tuch as were Free-born. 


(c) V Lin. 1 4. c. 2. 1.6. c. 40, 41 l. 10. c. 7. (d) oe 


(e) Liv. 1. 16 c. 75. The Plebeians can number their 


rhaps the Children and Deſcendents of Freed Men may have the 
umber of the Gentiles, becauſe Gentility muſt be derived down 
(b) Aud. Franc. Connanus Com. Jur. Civil. I 2. c. in. 
ro Murens, c. 1 2. Aud. Godof. in Cic. Epiſt. Fam. L.7 Ep. 29. 
riumphs; and it doth not now repent them of their No- 


bility, J. 6 c. 37. towards the End. From that Time the Commons will enjoy every thing the Patrictans value them- 


ſelves upon, Authority and Honour, Glory of War, Deſcent, Nobility. 


De Conſ. Prob. & Olyb. Paneg. v. 13, &c. 


Quem requires 
Hac de ſtirpe virum, certum eft de Conſule naſci. 
Per faſces numcrantur avi, ſemperq; renata 


Nobilitate vigent. 
{1) V. Tuvenal, Sat. B. v. 6, 19. 


(g) L. 5. c. 3c 


(f ) To chis Purpoſe is that of Claudi an, 


Through all the Line, each Worthy you can name, 
His noble Birth doth from a Conſul Claim, 

Th' Imperial Faſces each Deſcendent Grace, 

And add repeated Honours to the Race. 


« with 


\ 


Cap. IV. In determining the Value of the Subjefts., G11 


« with every ones proper Device, as he pleas'd 
ito have it. Some (he adds ) held before them 
Images of Beaſts in Braſs, Artfully contriv'd 
to ſerve both for Defence and Ornament. 
On their Heads they wore Helmets of Braſs, 
«heautified as they thought with ſome Mark 
upon the Creſt of them, which might be ſeen 
tat a Diſtance. Their uſual Ornament was 
the Horns, or the Head of ſome Bird or Beaſt 
«form'd upon them, or fix d to them (F). For 
what Reaſons this Part of the World ſeems to 
y ſo much Honour only to the Vertues Mi- 
tary, when the Chineſe, on the other hand, 
prefer the «Men of Learning to thoſe of the 


| Sword, will not be difficult to reſolve. For 


it may be confider'd, that tho' the Advantages 
which the Common-wealth receives from Men 
of Civil Life and I rofeſſion, are no way infe- 
rior to thoſe it gains by Perſons Qlilitary 
(For certainly, To form good Laws; To ad- 
miniſter Jaſtice 1mpartially ; To increaſe the 
Riches of the State by Improvement of Trade 
and Commerce; To be able, by the Force of 
Eloquence, to compoſe popular Diſcontents, and 
to incline the Minds of the People what way 
ſoever the Poſture of Affairs requires; To diſ- 
cover the Counſels and Defigns of Foreign 
Enemies, and to prevent or fruſtrate them; 
are Excellencies of the Highei? Nature, and 
that deſerve the greateſt FZonours ;) yet Civil 
Perſons have not always that Efteem and Value 
paid them which is their due, and eſpecially 
among People of ſcanty Azowledge and Obſerva- 
Zion, both becauſe the natural and acquired Per- 
fections which are neceſſary to the Attainment 
of Civil Accompliſhments, lie generally out of 
common View, and are ngt well underſtood by 
vulgar Apprehenſions; and becauſe they ſeem 
to Ehorer themſelves in a ſedate ſilent way, 
without Noiſe, or Violence, or Danger. But 
now the Vertues and Qualities Military are 
perfectly of another Nature. And therefore, 
though Conrage and Reſolution are no leſs ne- 
ceſſary in Civil Auminiſtration and Conduct than 
Military; Let People of Martial Temper and 
Spirit, that had rather purchaſe a Subſiſtence 
with their Blood, than by their Sweat and Ju- 
duſt ry, think nothing more Clarion and Able, 
than to be prepar'd againſt all the Terrors of 
War, than to face and defie Death and Danger, 
and to Hazard, what 1s of all Things moſt 
Valuable, Life it ſelf; that other Men ma 

live in greater Eaſe and Security (a). For chef 
Reaſons in many Kingdoms of Europe, the No. 
bility hold their Eſtates by a feudal Right, and 
have Immunities from ſeveral Duties ſettled 
upon them which are exacted from thoſe of in- 
ferior Rank, purely becauſe they were obliged to 


attend the Mars, and aſſiſt the State in Military 
Service. The Original of which feudal Right 
ſeems to be hinted in ridius's Life of 
Alexander Severus, c. 58. Where he tells us, 
That the Lands which the Emperor took from 
*the Enemy were given to the Officers and 
Soldiers that liv'd upon the orders, to en- 
© joy them for ever, provided they would 
* oblige their Heirs to enter into Military Ser- 
vice, and never to live a private Life; the 
* Emperor ſuppoſing, that they would be the 
better Souldiers when they were alſo to defend 
*their own Eſtates. And hence it is unuſual 
for the Nobility to turn to Trade or ler- 
chandize, not becauſe ſuch Profeſſions are really 
Mean or Diſhonourable (b); but becauſe they 
would divert them from their Military way 
of Life, and force them upon the Diſhonour 
of enjoying Fiefs and Privileges gratis, with- 
out any Returns of Service. And therefore 
where-ever the Nobility are allowed, without 
Diſparagement to their Honour, to apply them- 
ſelves to Trade and Merchandize, it may ſafely 
be 1nferr'd, that they had no Military Original. 
The Zgyptians, Scythians, Perſians, Lydians, 
and almoſt all the o barbarous Nations, accord- 
ing to Herodotus's Accountot them (c), look'd 
upon all Perſons, that apply'd themiclves to 
Trades and Handicraft Employment, to be the 
me ane H and laue N fort of Subjects; And their 
Chilaren they always thought mean and baſe. 
They only were allow'd to be of Quality, that 
were above all Mechanical Employ ments; and 
eſpecially, that made War their Huſineſs and 
Profeſſion (d). And at Rome there was a Law 
preferr'd by & Claudius Tribune of the Com- 
mont; That no Senator, or Senator's Father, 
* ſhould have any Sh of greater Burthen than 
* would contain the Quantity of three hundred 
* Ampbore. Such a Ship being fuppos's to be 
large enough to carry their Corn out of the 
Field; and all Trade look d upon to be beneath 
Perſons of that Dignity (e). 

XXXI. But notwithſtanding, There are and 
have been ſome States and Common wealths, 
where the Honours allowed to Ajrih, have 
been and are very ncon/iderable ; every Man 
being left to raiſe and ſupport his Nobilzty by 
his Merits to the State. So the Zgyprians, 
© we are told in their Funeral Orations, never 
© uſed to make Mention, as the Greeks did, of 
© the Family of the Party Deceaſed; becauſe 
© they thought every Man equally Noe. But 
© his Education they were always ſure to ſpeak 
* of, and Manner of Life, his Piety and Devo- 
© tzon, his Juſtice, Continence, and what other 
©Vertues he was known to have practiſed (t). 
So the Turks never ſet a higher Value upon 


(+) Aua. Hobbes Leviathan, c. 10. in 


fin. (a) Vid. Ariſt. Probl, ſ. 27. 


(b) Conf. Bodinus de Repub. I. 3 


3 
c. 8. p. m. 546. Some indeed fetch the Reaſon of this from Eccleſiaſticus N III 25, Cc. and becauſe as Cicero ſaith, 
Offic. 1. 1. c. 42. They make no Profit unleſs they reſolve not to ſpare for Lies. (c) L. 2. p. 98. Ed. H. Steph. 
(d) Add. L. 4. t. 63. I. 3. de Commerc, & Mercator. & L. 12. t. 1. 1. 6. C. de dignitatibus. Ariſtot. Polit. I. 3. c. 3. 
Cic. Offic. 1. d. J. The Gains that all Mercenaries make, who ſell their Labour and not their Art, are baſe and ſor- 


did; and the Wages they receive is the ſame thing as an Earne# of their Slavery. 


(e) Liv. L 21. c. 63. and Ju- 


venal calls the Merchant, Yilis ſacci mercator olentis, Sat. 14. v. 269. a ſordid Wretch that trades for naſty Wares. 
(f) Diod. Sicul. I. 1. c. 92. Tulus Hoſtilius in Dionyſ. Halicarn, I. 3. p. 148. Ed. Lipf. ſays, I cannot think that hu- 
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man Nobility can conſiſt in any thing but Vertue. 
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themſelves, than what may ſeem Due to 
their own Merics : To the Ottoman Family 
only they allow Nobility of Blood (a). Net- 
ther do the Chineſe expreſs any Honour for 
Antiquity of Deſcent, the pooreft and meane r 
Perſon in the Empne is capable by his Learn- 
ing only of preferring himſelf to the higheſt 
Places of Honour (b): And in their Marriages, 
neither the Emperor himſelf, nor any of his 
Children, make Choice of their Fes with 
regard to Extraction, but only to the _ 
and Agreeableneſs of the Foman (c). Suc 

Cuſtoms perhaps, may be contrary to thoſe 
which are receiv'd in this part of the World; 
but notwithſtanding the Wiſer part of Man- 
kind ever have, and always mult allow it to 
be true, That Nobility ought not to depend 


only upon the Flood, but ſhould much rather 


be raisd and eſtabliſh'd upon Hertue (d). It 
was a ſevere, but a very proper Anſwer which 
Antigonus gave to the Son of a brave old Officer, 


| Ambitious of Fonows he had not deſerved, 


"Tis your own Vertue, and not the Blood you 


derive from your Father, that mut recommend 


you to me (e). For as Plato ſaith (f), Every 
Man has had a numerous Race of Anceſtors 
© before him, ſome of which were perhaps rich 
Men, and ſome poor, ſome may have been 
Princes and ſome Slaves, ſome barbarous and 
* ſome c:vrlizd (g). And it is not unlikely, as 


* 


another ſuſpects (4), that the Poets deriv'd their 
Heroes from the Gods, only to cover ſome 
Misfortunes or Defects in Hirth or Quality 

which might perhaps have been found our. 
upon a ſtrict Enquiry into their Deſcent. N. 
tis certain, if we were to unravel any Man's No. 
bility, we ſhould at lat come to ſomething Mean 
and Little (1): And therefore Lycurgas prov'd 
by the famed Example of the wo Dogs, that 
it is not Nature but Education that forms Men 
to Yertue (k). And 'tis eaſy for a Man of the 
lateſt Quality to give them of Ancient but cor. 
rupt and degenerate Mobility, the ſame An- 
ſwer that /phricrates did to ficrmodins, one 
of the o Race of the Harmodii, when he ob. 
jected to him the Meanmſa of his Hirth, I am 
the fir ft of my Family, and you are the laft of 
Tours (1). Nor are there wanting thoſe that 
argue, That it is unjuſt to exemp? any Man, 
or to grant him /mmunity from any particular 
Duty and Burthen in the Common-wealth, to 
the Prejudice of other Subjefs; or to give 
him eaſier Aamiſſiun to Preferments and Offices 
barely upon the Score of Birth, which, tis 
certain, can of it ſelf confer no extraordinary 
Vertues, and which it is in no Man's Power to 
procure for himſelf (n); fince others may be as 
well, perhaps better, acquainted with the Arts 
neceſlary in the Aamimiſtralion and Management 
of thoſe Oe than he is, and particularly it 


— 
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(a) Auger. Burbeq ui us, Ep. 1. Add what he ſaith of the Janizarics in the fame place. (b ) Martin. Pref. Hiſt. Sin. 


(c) Neuhof. is legot. pag. 280. (d) Senec. Hercal. Fur. verſ. 339, 340. Qui genus jactat ſuum, aliens laudat, 


Boetius e Conſolat. Philoſoph. L. 3. Metr. 6. 
Quid genus & praavos ftrepitis ? 


Si primardia veſtra, 
Autoremque Deum ſpectes, 

Nullus degener extat; 
N. vitiis pejora fovens, 

Proprium de ſerat ortum. 


Fendly our high Deſcent we boaſt, 
If whence at firſt our Breach we drew, 
The common Springs of Life we View ; 
The airy Notion ſoon is loſt. 
Th' Almighty made us equal all. 
But he that (laviſhly complies 
To do the Drudgery of Vice, 
Diſowns his high Original. 
Horace, Sat. 6. 1. I. v. 7, 8. to Mæcenas. 
R/ ferre neges quali ſit quiſque parente 
Natus dum 1ngenuus. 


You own tis nothing whence a Man began 
When every Action proves the Gentleman. 


Claudian, J. 2. v. 123. de Lawdib. Stilicon. From every Land the Braveſt you fele&, 
— — Lectos ex omnibus oris And with their Vertues pleas d, their Blood neglect. 
Evehis; & meritum, nunquam cuuabula queris Nor for Deſcent enquire, our Noble Lines ; 
Et qualis, nos unde ſatus. Careleſs of Birth, where Worth ſuperiour ſhines. 


A (1. Seneca de Boneficiis, I. 3. c. 28. & Epiſt. 44. and thus Canulejus in Livy, I. 4. c. 3. The Growth of the Roman 
Empire was owing to this, That no Family was thought mean or contemprible which was eminent for its Verrues. 
Herodian, J. 5. c. 1. The Gifts of Fortune are ＋ beſtow'd upon ſuch as do not deſerve them; but the Ver- 
tues of the Mind are every Man's own proper Glory. And Greatneſs of Birth, Riches, and the like, though we 
think them happy that enjoy them, yet can add no real Praiſe to a Man, becauſe they are derived from others. 

( e Plutarch. de vitio/. Pudore, p. 534. & in Apopth. p. 187. B. (f) In Theateo, p. 128. C. Ed. Wech. 

(g) There is a Paſſage like this in Dis. Cryſoſtome, Qrat. 15, de Servitute p. 238. B. It is impoſſible, that from 
the Beginning of the World, there ſhould have been any Race of Men, in which there have not been almoſt in- 
numerable Inſtances of ſome of the Progeny that have been Slaves, of others of them that have been Tyrants and 
Princes, Captives and Criminals, Tradeſmen and Mechanicks ; and in ſhort, ſome of all States, Profeſſions, and 
Canditions, that have been in the World, and that have, in their Turns, gone through all the Bufineſs and Employ- 
ments, all the Fortunes and Calamities of human Life. (h) Die. Chryſoſe ibid. (i) M. Seneca, L. 1. Controv. 6. 

(k) Plur. Apopth. Laon. p. 225. (1) Plat. Apopth. A. Philo Judeus de Nobilit ate. Stobæus, Serm. 84,85,86,87. 
Tho. Browne de Religione Med. Part IT. c. 1. When I ſpeak of the Vulgar, I do not underſtand the Common People 
only, and the loweſt Dregs of the Rabble. For even among theſe of the higher Ranks, there is a ſort of vulgar 
inferiour Multitude, you may ſafely ſay, made entirely of the ſame Materials with the meaneſt of the Populace. 
For my part, I make no Scruple of ranking them with the Mechanicks, however their Fortunes may conceal the 
DefeRs of their Underſtanding, and their Riches ſeem to excuſe their want of Senſe. 


(m) Euripides Electra, v. 551, Home 33 byres ee 6303 ue. 
The Noble often are Degenerate. 


he 


kn 
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he be a Perſon given to the Enjoyments of 
Eaſe and Pleaſure (a). In ſhort, that it may 
ſcem to be a very great Misfortune in a 
Common wealth, when the Civil Sovereign is ſo 
tied up and confin'd to a particular Order of 
Men, in diſpoling Places of public“ Truft, that 
he cannot have the Aſs/tance of his other Sub- 
j:s, though in Buſmeſs they are very well 
qualified for; and eſpecially, if he has not 
Power to elef? any Perſon of Worth into ſuch 
an Order. For when it becomes necellary for 
Princes to ſupport and favour the /Vovility 
only, that by their Aſſiſtance they may more 
caſily Reſtrain and keep in Awe the reſt of their 
Subjefs, tis certain that their Power grows 
feeble, and that the Reins of Government are 
ready to drop out of their hands; ſince they 
are forced to enter into a kind of Fact ion with 
Part of their Subject, to diſttuſt the Force of 
open Authority, and take Refuge in the Ariful 
Deſigns of Secret Policy. | (hall add only what 


my La Bacon ſays in his Advancement of Learn- 


mg (b), That a Arngaom that would be Great, 
© muſt not encreaſe its Mobility to too great a 
© Number. OY 

XXXlI. It may be proper now, in the laſt 
place to enquire, Whether Civil Dignity and 
Marks of Honour depend upon the Sovereign 
Power as to their Durations allo and Contmu- 
ance, as well as in their Origznal? And Here 
it muſt be enquired, Whether the arts of 
Honour, and the Privileges and Rights annex d 
to 1t, are confin'd to any Particular Office and 
Employment 1n the Common-wealth which the 
Sovereign has the Diſpolal of; Or, Whether 
they are ſettled upon the Subject in the Nature 
of Property? Upon the Firſt Suppoſition, it 
is evident, the Soverezgu mult have the fame 
Power that he has to appoint or remove his 
Officers and eMagiitrates. Fabius the Cunttator 
very well expreis d, not only the Greatnels of 
his Spirit, but the Submiſſion alſo he thought 
himſelf obliged to pay to the Power of the 
Common-wealths, by that Calmneſs of Temper 
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was made Equal with him while he continued 
Dietator (e). Solon us'd to ſry, That Corr. 
ers and the Favourites of Priaces were like 
Counters ufed in caſting up Summs; for as 
counters ſometimes lignitic a greater Num- 
© ber, and ſometimes a lets : So theſe Creatures 
*are abſolutely at the Mercy of their Princes. 
* Whole Pleaſure makes them Great and Noble, 
or Mean and Deſpicable (4). But upon the Se- 
cond Suppolition, when the Subject enjoys his 
Dignity and the Qſar and Badges of Honour 
in the Nature of Property, the Government 
cannot in Juſtice take them from Him, Unleſs 
by way of Puniſoment. And in this Caſe, as 
—— in Alian laid (e), There is a wide 
difference between not obtaining Honour , and 
between being turn d out of it after a Man has 
obrain'd it For it is nogreat Pain to a Man not 
to gain what He Purſues ; but t9 be diſpoſieſicd 
of what he has gain'd muſt be a ſenſible Aflifion. 
But notwithſtanding, the Immunitzes aud Privi- 
leges annex d to Honour may Either be laid 
under Suſpenſion, or be Entirely taken away 
upon ſome preſſing Emergency in the Com- 
mon- wealth; Allowauce being made for them, 
as it beſt may in ſome other Method. For ſince 
the Extremities and Neceſſities of the State 
mult always be ſuppoſed to be Exceptions to 
all Such Privileges; It would be the molt Ex- 
travagant Abſurdity imaginable, to make them 
Sacred and Znviolable beyond the MVeceſury 
Defence and Preſervation of the Common- 
wealth. From what hath been ſaid It may 
alſo be diſcover'd, how far any Commen. wealth 
may with Juſtice Enact, That Children of 
Traytors ſhall be Excluded from all Honours in 
the Common. wealth? So it was decreed by the 
State of Athens in the Caſe of Antipho, as 
appears in his Life (1): And at Rome, Sylla 
made a Law, That the Chilaren of all Perſons 
Proſcribed ſhould not appear Candidates for an 

Honour. And the anſwer to it in ſhort is, 
that the State may juſtly enough deny them all 
Publick Dignities and Employments , but can 
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which he ſhow'd when the Qſaſter of tbe Horſe 
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= 


Drink, or thoſe Juvenal ſpeaks of, Sat. XI. v. 11. 


not rightly deprive Them of /imple Eſteem. 


(a) Such as thoſe Ariſtophanes mentions, Ran. AR. 3. Sc. 1. v. 2» That were good for nothing but co Eat and 


Quibus in ſolo vivendi cauſa palato eſt. 


Mr. Congreve, 


Such whoſe ſole Bliſs is Eating, who can give 


But that one brutal Reaſon why they live. 
(5) L. 8. c. 3. n. 3. Vid. Eſſays, c. 14. by the ſame Author. 


(e) Vid. Liv. I. 22. c. 15. 26. 
(1) Zia. Plutarch in Ejus Vit. in Orat. 10. c. 1. 


* —— 


(4) Vid. Polys. 1. 5. c. 26. 


(e) Var. Hiſt. I. 14. c. 3. 


CH A p. V. 


Of the Power of the Sovereign, both over the Publick Patrimony, 
and the E/lates of Private Subjects. 


O underſtand diſtinctly what Power the 
T Sovereigà has over the Efate and For- 


obſerve, that this Power is derived either 
from the Nature of Svereiguty in it ſelf; or 


tunes of the Subject, it will be neceſſary to elſe from the particular manner of the Ac- 
44 


 quiſit tar; 
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zul ſtion of it. For it is manifeſt, that there 
15 a great difference between a Prince (1), that 
has rais'd his own Kingdom, collected, as it 
were, his own Subjects, and who was at firſt 
the Univerlal, Abſolute Proprzetor of every 
thing in the Common-wealth; and Another 
freely call'd to Government and inveſted with 
Sovereign Power, by Perſons already in Poſſeſſi- 
on of their diſtinct Proprietzes. The Firſt, 
it is clear, hath not only all that Power over 
the Bona Reipub. the Good containd in the 
Common- wealth which flows from the Nature 
of Sovereign Power it ſelf; But alſo the ſame 
Vhich every «Maſter of a Family has to his 
E/late, except He 1s pleas'd voluntarily to re- 
mit any Part of his Right. If ſuch a Priuce 
therefoce keeps his Proprzety entire, the Sub- 
jects can have no better Right ro What they 


poſſeſs, than the Roman Slaves had to What 


they got by their own Jabour; that 1s, a Pre- 
carious Poſſeſſion revocable at Pleaſure, when- 
ever the Prince thinks fit. But however, as long 
as the Subjects are in Poſſeſſion of ſuch God's 


or Elates, they may juſtly ſupply themſelves 


with Suſten2nce and other Neceflaries from 
them by way of Wages for the trouble of im- 
proving and preſerving them. And there- 
fore what Hobbes fallly applies to ali manner 
of Subjects (a) holds true only with regard to 
Theſe, vis. That the Propriety, which a Sub- 
© ject hath to his Goods conſiſts in a Right to 


{exclude all other Subjects the Uſe of them, 


© but not to exclude the Sovereign; As in a 
Family, the Father grants ſome of his Sons 
© a Propriely to certain Goods, diſtin from the 
 Proprietics of other Sons of the ſame Family, 
© but not from that of the Father himſelf ; So 
* that every Son in the Family enjoys a Pro- 
prieiy barely to /o much, and for ſo long as the 
* Father pleaſccth. But if the Prince I am 
ipcaking of recedes from any part of his Ag, 
the Subjects will have juſt as much R7247 to 
their Cc, as the Conceſſions of their Prince 
make over to them. And this, by different 
Princes hath been done different ways. Pha- 
7a0h was to have the Fifth part of the /ncreaſe 
of all the Land of Egypt to himſelf; the other 
Four were to continue to Husbandmen, only 
the Lands that belong'd to the Prieſts were 
not ſold, and they had a third part of the 
Land by the Donation of Jie (b). Strabs 
ſays, that in /za/a the Land was the Prince's, 
and Husbandmen were hired to cultivate it 
for the Fourth Part of the Produce (c). And 
this is the Cuſtom now in the Dominions of 
the Great :AMogu/; Where the Emperour 1s 
alſo Heir to all his Miniſters and Servants, and 
to all Merchants. In the Kingdom of Congo (2) 


—— — 


no Subject has any Property which he can 
tranſmit to his Heirs, but all falls to the Prince: 
And he adminiſters and diſpoſes the Goods ol 
what Uſes he thinks fit. In ſuch Countries 
therefore, all the Right Private Subjects have 
to their Goods and &/tates, depends Originally 
upon the Favour of the Prince, who hath au 
abſolute Power to diſpoſe of all they have, fo 
far as the Ca, and Irrevocable Grants He 
hath made will permit. But after all, it is 
uſually obſerv'd by Travellers of thoſe Conn. 
tries, and particularly of the Empire of the 
Great «Mogul (d), that That Abſolute Propriety 
of the Prince has been the Reaſon why that 
and other Kingdoms of the Eaſt, otherwiſe 
very happy in the Advantages Nature has 
given them, ſhould lie Wild, Deſolate, and 
Barbarous, and either be always Poor and De- 
caying, or at leaſt never arrive at the Splendor 
and Greatneſs of the Zuropean Nations, where 
the Princes are generally more tender of in- 
vading the Properties of their Subjects, aud 
where Subjects have the Liberty io defend 
their Own, even againſt their Princes (e). 

IT. Eut there are, on the Other Hand, 
Common-wealths, where the Orginal Right 
the Subjects have to their /roperizes does no 
way depend upon the Favour or /nduſgence of 
the Civil Government. And this ſeems to have 
happen'd theſe two Ways; Either t, when 
a People under the Conduct of a Prince they 
ſet over themſelves remove in Search of new 
Seats: Or Secondly, when a Number of Maſters 
of Families already poſſeſs d of their ſeveral 
Properties freely erect themſelves into a Cam. 
mon-wealth, or voluntarily join themſelves to 
ſome Common-wealth already eſtabliſhed, and 
ſubmit themſelves and their Fortunes to Civil 
Government. In the former Caſe, the Method 
uſually obſerv'd is this, the Whole Body of 
the People under the Conduct of their Leader 


poſſeſs Themſelves of ſome New Country, 


Which perhaps 1n its large Extent is bounded 
by Limits which Nature her ſelf, or the Arbi- 
trary Conſtitutions of the World have given 
it; But which is afterwards canton d into Parts 
and diſtributed to Particular Perſons either by 
Lot or at the Duiſcretion of the Commander, 
or pollibly ( tho' very ſeldom), by every Man's 
own Choice (f). Now in this Cale, tho Every 
Particular Man's Property ſeems rather to be 
grounded upon the Leader's Appointment than 
his own Sezſure ; Yet it does not follow, that 
therefore All He has is owing purely to the 
Favour of his Commander. For every Man 
that voluntarily went in the Expedition has cer- 
tainly an abſolute 27247 to ſhare in the Acqui- 


/itions of it, and to be confider'd in the Divi- 


(1) See above, in B. 7. c. 6. f. 16. (a) De Cive, c. 6.1. 15. Cc. 12. 7. (b) Gen. XLVII. v. 23, 24, 26. 
Vid. Diod. Sicul. I. 1. c. 21. 72. Et Grot. Com. in Gen. XLVII. 26. (c) Strabo, I. 15. p. 484. Ed. Genc v. Caſaub. 


Diod. Sicul. 1. 2. c. 40. Vid. Garcilaſ de la Vega, Com. Roy. I. 5. c. 5. 
(d) hernier de Nuperis Motibus in Imp. Magn. Mog. 


(2) Vid. EAvard. Lope x. 


(c) Garcilals 4e la Vega, Com. Roy. I. 5. c. 2. relates, That it was the Command of the Ynca's, That none of 
their Subjects thould be obliged to Plow the Emperour's Lands, before they had taken care of their Own; becaute 
it was not likely any Man would be fo Diligent as he ought, in his Prince's Buſineſs, that had not before well 
ſettled his Own. The Poor, the ſame Hiftorian ſays, were always look'd upon to be an uſcleſs Mulxitude among 
them, both in War and Peace. ( f ) See Cornel. Nepss in Miltiades, c. 2 1 
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ſian of the Land (a). But much leſs do the 
Properties of the Private Subject own any 
Original Dependency upon the Favour and Ju. 
dulgence ot the Civil Sovereign, Where (as 
was ſuppoſed in the Second Caſe) a Number 
of Maſters of Families pollefled of their Li- 
berties and diſtinct Proprietzes, freely ſubmit 
to Civil Government. For I take it to be 
clear, notwithſtanding all that Hobbes has ſaid 
to the contrary (1), that Perſons that live with- 
out Civil Government in a Liberty of Nature 
may nevertheleſs enjoy their ſeveral Proper- 
ties (2). For admitting, that Nature gave 
every Man a Right to Every thing, yet This 
is mo Argument why every Man might not by 
Iuterventiou of Compatt have his Separate Pro- 
perty divided to him. And tho' a Compact 
of Two or more about Things left in a Com- 
munity of Nature, does not in the leaſt pre. 
judice Other Men, but leaves them to their 
full Primitive Rt, Vet if All Men conſent 
by common Compact, either Expreſs or Tacit, 
to make a Diviſion of Things, without Diſpute 
This mult introduce a true and real Propreety. 
£ And therefore Hobbes's (31 Aſſertion is falſe, 
© thatevery Father of a Family that is under no 
© SubjeCtion either to another Father, or to 
any common Maſter, has a common Right to 
© every thing (5). Tho' it muſt indeed be al- 
lowed, that They that live under Czvi/ Govern. 
ment have their Properties better ſecured and 
defended than They that live in a Liberty of 
Nature ; for Theſe muſt ſupport Themſelves 
by their own fingle Force alone, while the 
Others can call the whole Strength of the 
Common-wealth to aſſiſt them, either againſt 
the Encroachments of Foreigners or the In- 
Juries of their Fellow Subjects (c). 

III. In Common-wealths therefore where 
the Properties of the Subjects do not originally 
depend upon the Government, the Civil So- 
vereign hath no further power over them 
than what immediately flows from the nature 
of the Supream Power in it ſelf, unleſs the 
Subjects freely conſent to enlarge it. Every 
thing lays Seneca (d), by a Civil right may be 
{aid to belong to the Prince, while yet the 
particular parts of that wide Poſſeſſion are 
© divided among different Proprietors, and 
*Every Thing belongs to a diſtinct Owner. 


(a) Vid. Geneſ. XIV. 14, 21, 22, 23, 24. Vid. Supr. I. 4. c. 6.C. 3, 4. 


© And therefore when we preſent our Prince 
with our Fenſes, our Slaves or our Money, 
we do not think we give him back his own. 
The Prince hath indeed a power over all We 
© have, but the Proprieſy is in the private Sub- 
er. Tis common to ſay, that ſuch and ſuch 
© Territories belong to the Athenians or Cam- 
* panians ; But the People of thole Countries 
* diſtinguiſh and divide them further between 
done another by Private Boundaries; The 
* whole Extent of a Country may be under 
Such or Such a Common-wealth , but there 
*are diſtin Proprietors, who have their ſe- 
* parate Portions of it. And therefore We ma 

give away our Ellates to the Publich , tho 
in ſome ſenſe They may be ſaid to have be- 
*long'd to it before; becauſe the Title We 
© have to them 1s of a very different Nature, 
*from that which the Publick can be ſaid to 
* have. For the Prince poſſeſſes All by his 
Sovereign Command and Authority, the Private 
Subjects by their Propriety (c). And There- 
fore the Emperour Adrian, when the People 
petitiond him to give a Slave liberty that 
had pleasd them in the Chariot. race, repri- 
manded Them for it, and told them, that 17 
neither became him to free another Man's Ser- 
vant, nor Them to offer ſuch an injury to his 
Maſter (f) And the Emperour Claudius made 


an Edict, to ſuppreſs a common practice of 


begging other Men's Eſtates of the Emperour ; 
It being an Opinion current at that time, 
that it was in His power to give them away; 
And He reſtor'd an Eſtate he had obtain d that 
Way Himſelf, when He was a private Subject 
(g). But now this Power we are here ſpeaking 
of may, I think, be properly enough reduc'd to 
Three Heads; Firſt, to the Right of making 
Laws to direct ſuch a Porportion in the Uſe 
and Conſumption of certain Goods and Commo- 
dities, as the State of the Common-wealth re- 

uires. Secondly, to the Right of levying 

axes. Thirdly, to the Exerciſe of the Tran- 
ſcendental Prepriety (h). To the firſt Head we 
may reduce all Sumptuary Laws (4), or ſuch 
as preſcribe bounds to Extravagant unnece- 
ſſary Expences, which would in courſe of time 
be the ruin of private Families, and in con- 
ſequence weaken the Common- wealth it ſelf, 
by carrying the Publick Money abroad into 


— _ — 9144 f — — e — — — — — — — — — -— „% > eo — - — — — —— 
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(1) Ubi Supra, 


(2) Sce above, in B. 3. c. 4. f. 2, 3. (3) De Cive, c. 6. [ 15. (5) Vid- Geneſ. IV. 4. XIII. 5, Cc. ; 
ke) Vid Genſ. XXXIV. zo. Vid. Xenoph. Memorab. I. 2. p. 433. Ed. H. Steph. where Socrates ſaith, a Man is happier 


chat lives ſecure in Society with a moderate Fortune, than that leads a lonely melancholy Life, full of Fears and 

Dangers, in the Enjoyment of the Riches of a whole Common-wealth. And in this Senſe we may admit of what 

Cicero //:/th, Orat. pro Cæci na, c. 25+ that if we take away Civil Right and Government, there will be no Diſtinction 

left berween one Man's Property and another's; and in his ad Book f Offices, c. 21. more clearly, Their chief Reaſon 

why Common-wealrths were inſtituted, was that every Man might enjoy what was his own. For tho Men were 

by Nature ditected to Society, yet they found it neceſſary to ere& Cities for the Security of theic Properties. 
(d) $:rec. de Beneficiis, I. 7. c. 4, 5. (e) Vid. Grot. Com. in 1 Reg. XVI. 24. (f) Zonaras, Tom. 2. 
(g) And therefore it was a Miſtake in the Emperour Frederick to think that 


All that the Rich and Covetous receive, 

Is mine by Right, to them the Uſe I give; 

The Royal Stamp, who claims the Coin, declares, 
And Ceſar's Money, Ceſar s Image bears. 


Suriequid habet lacuples, quicquid cuſtodit auarus, 
ave qui noſtrum, populo concedimus uſum. 
ge firuratar Regis patet eſſe monctam; 
Cefaris & duni [ub Ceſare fulget imago. 


Cuntz. Li gurinus. 4 3. . 480, Cc. 


(h) Dominium Emini. is) Sec Mr. Earbeyrac's Firſt Note upon this Section. 
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Fereigu Countries; whither the Humour or 
Vanity of Luxury and Walt generally runs (a). 
Beſides another ö to be prevent- 
ed by ſuch Laws is this, That they that ſquan- 
der away their Fortunes Extravagantly, make 
themſelves incapable of ſerving the Publick. 
For a Man, for Inſtance, that ſpends but Two 
Parts in Five of what he hath Yearly coming 
in, and pays Two more in Taxes to the State, 
feels no Inconvenience by it, and lays up to 
encreaſe his Stock one Fifth Part more; 
whereas One that ſpends every Year all He re- 
ceives, if He pays never fo little to the Pub- 
lick, muſt either leflen his Eſtate, or retrench 
his Expences. Of this Sort were thoſe 

tuary Laws in the Roman Common-wealth 
which P. Manutins recounts out of Macrobius 
(b). And that Lau of Plato's (c), By which 
the would not have a Marriage Invitation 
© bring together, more than ten Perſons, and 
© thoſe Relations; Nor that Perſons of the beſt 
„Quality ſhould ſpend above a Mina or ten 
*Crowns on ſuch occaſions (). To this Head 
alſo may be reduced Zaws againſt Gameing 
(e), and Prodigality. Of which nature was 
ſeriander's Law at Corinth, by which no Man 
was allowed to ſpend more than he had coming in 
(t). A Law which deſerves to be particularly 
enforced upon Perſons concern'd 1n the pub- 
_ Affairs W * Since 15 very well 
oblerv'd (g). at 714 1 e Man 
ſhould 3 well in the — aq 4 that 
is negligent in bis own Concerns, or forbear mii 
ſpenaing the publick Treaſure, that hath uſed to 
lrve above his private Fortune; for a Man that 
hath managed his Own ill, muſt be ſuſpected when 
he undertakes for Others (h). And further, 
under this Head we may rank all Laws that 
determine the Rates and Quality of Pofſeſſions 
and Eſtates ; Such was the Licmman at Rome, 
That 19 eMan ſhould have a Poſſeſſion of more 
than five Hundred Akers of Land, nor above 
One Hundred Head of large Cattel, or five 
Hundred of the Leſs (i). As alſo the Law, 
which Ariftotle ſays was generally obſerv'd in 
popular Governments, That no «Man ſhould ſell 
bis firft [nheritance. And Oxylus's Law, that 
Money ſhould not be leut upon Mortgage of Land 
(k). As alſo that Decree of the Koman Senate 
(1). That / Candidates for Of 


es in the Com- 
mon wealth , ſhould be obliged to turn a third 
part of ther Eſtates into Lands in Italy. And 
We may further reduce under this Head all 
Laws that determine the Quantity and Mea- 


ſures of Grants and Legacies, That lay Re. 


ftramts upon the Power of making Wills, or 


that put a ſtop to Exceſs in dedicating things 70 


prous uſes (m). As alſo Laws That torbid Cer... 


tain Subjefts to polleſs Certain kind's of Goods ; 
As in /naia no private Subject is allowed to 
keep an Hlorſe and an Elephant, the Prince 
only enjoying that Privilege (2). Moreover 
Laws againſt Jale and Zazie People, ſuch as 
was that among the Nabathei, by which 

Man was Publickly 13 that waſted his 
Eftate (o) And thoſe againſt Perſons that ſuf. 
fered therr Eſtates to run to ruin parely by Care. 
leſineſs and Neglect (p). And That made by 
Amaſis King of Egypt, by which every Sub. 
get in his Kingdom was obliged every Tear 10 
make it appear to the Governour of the Province 
he lrv'd in, what Trade or Profeſſion he was of, 
making it Death for any Man to refuſe to obey 
(g). To this Head allo belong Thoſe Laws, 
by which Subjects are forbid the Acquiſition of 
Certain Goods, and to encreaſe their Eſtates 
Certam Particular ways ; So Pliny ſays, there 
was a Decree of the Roman Senate, to forbid 
the digging after any kind of Ore or eMetal in 
Italy, ho it was very well known , that no 
Country had greater abundance or variety (r). 
To this Head belongs allo the famous Ye- 
netian Law, by which no Subject of that 
State can either by Will er Sale, or any other 
Way, aden any account leave, ſell, or alienate 
the Perpetuity of any immoveable Goods to the 
Church, or Perſons Eccleſiaſtical, without leave 
from the Senate (), And laltly, the Laus 
That forbid the Zxportation of Money, and com- 
mand, that all Trade with Forezgners ſhall 
be managed by Harter ouly, and Exchange 
of Commoa'ttes. 

IV. But Secondly, a further Riz4t which 
belongs to the Soverezgn is, that he can take 
_ part of the Goods of the Subject by way 
of Tax. For Taxes moderately impoſed, and 
faithfully laid out in the ſervice of * Public ł, 
are only the Mes which every Man pays 
the Common-wealth for the defence and ſe- 
curity of Himſelf and Fortunes: and to main- 


tain the Zxpences unavoidably neceſſary to 


that End. And therefore when Nero propos'd 
to give orders to lay aſide all Sorts of Taxes, 
ſuppoſing that That would certainly be the noble. 
et Grant he could ever poſſibly make to the 
World, the Senate put a ſtop to his heat, by ſhow- 


ing Him that the Empire muſt be adiſſolu d and 


ruin d, if he cnt off the Revenues from it that 


(a) V. Plin. Nat. Hiſt. J. 6. c. 23. The Arabians are certainly the richeſt People in the World, for They are the 
Merchants that exhauſt the Wealth of the Roman and Parthian Empires; They are continually importing among us 
the Produce of their Seas or Woods, and never buy any thing of us in return. N. H. I. 6. c. 28. Every year con- 
ſtantly the dies drain us of little leſs than 500000 Sefterces, beſides that, the Commodities We have from thence {-!1 
here for an hundred times double the advantage they do there. Vid. I. r2. c. 18. N. H. 


Y Manut. de L. L. Roman Macrob. Saturn il. I. 3. 


(4) Vid. lian, Var. Hiſt. /. 3. c. 34. Garcilaſ de la Vega, Com. 


(c) Plato de L L. I. 6. p. 870. D. E Ed. Francs}. 
Roy. I. 5. c. 11. 


(e) Vid. L. 11. t. 5. D.& C. L. 3. t. 33. de Aleatoribus. Gratian. c. 7, 8, 9. Diſtinct. 85. 


(f) H. aclides de Politiis. (g] Pohb. I. 10. — 8 
(i) Vid. P. Mauutium de LL. Rom. Numb. XXXVI. 


Peireſc. (h) Lucien in Antholog. T. 2. p. $34. Ed. An, 
7. 9. Ariftot, Polit. JI. 2. c. 5.7.1.6. c. 4, 5. 


(k) Vid. LL. Burgund. tit 84. . 1. {1) Plin. I. 6. Epiſt. 19. (m) Exed. XXXVI. 6. (n) Strabs, 1. 15. p. 434. 
(o) Strabo, I. 16. p. 539. (p) Vid. Gedium, I. 4. c. 12. (q) Heredet. Euter (r) Plix. Nat. Hiſt J. 3. c. 20. 


ſab 


(1) Mavrecenus, Hiſt, Ven. J. 17. 
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ſupported it (a). Which if a Man will be at 
the trouble fairly to conſider, he will be forced 
to confeſs, that the Complaints of the People, 
( who are apt to think the Burthen of the 
Taxes the great occaſion and cauſe of all their 
Miſeries), are generally very anjuſt as well as 
very impudent (b). But their Complaints are 
wel groundleſs and intolerable, That wear 
whole Eftates upon their Backs (as Plautus 
ſays, (t) and yet when they are to be Tax'd, 
pretend They are not able to pay, tho at the ſame 
time They find enough to allow their Vaniiy, 
Which lays a much more unreaſonable Tax upon 
them, than the State. Archidamus in the pe- 
loponneſian War, when his Allies deſired him 
to ſettle ſome Ftated Proportion for their Contri- 
butions, told them, that Har could not be car- 
ried on by fix'd allowances, for that there is no 
determining before hand, what ſupplies of Money 
will be neceſſary (c). It being impoſſuble for 
them that engage m aWar to | Boa 

be the certain Event of it (d) For it very 
ſeldom happens, that as Cato ſaid, a War wil 
maintain it ſelf. And indeed in general, The 
publick Expences cannot be confin'd within 
any particular Bounds, becauſe of that Va- 
riety of Caſualties and Accidents which hap- 
pen, and which do not depend upon our 
ſetves but our Nezhbours, which will always 
demand ſupplies ot Money to be defeated or 
avoided (e). 

V. However, a iſe Prince will fo far com. 
ply with the gueru/ous Humour of his People, 
as to take care that his Taxes be collected with 
as little diſturbance and as much gentleneſs 
as poſſible. Now the generality of People 


what will 


think it harder to be obliged to part with what 
They look upon to be their Property, than 
to be denied the Appropriation of ſome few 
particular things (7). Tis generally true, 
that Men have hardly any ſenſe of publick Ca- 


lamities, (as Hannibal rad tbe Carthaginians) 


but when they afra them in their private For- 
tunes; and there is no Loſs They feel ſo much, 
as that which touches any part of their Eſtates. 
And therefore Some have thought it the belt 
way to provide for that inconventence once 
tor all, and ſet aſide a Portion of their Eſtate, 
purely for the uſe and ſervice of the publick 
(g). Some again are of Opinion, that the 
Generality of the People are burthen's leſs b 

Taxes rais'd by Cuſtom or Exciſe, than when 
levy'd in a way of Subſidy and Tribute. In 
laying /mpoſitions or Cuftoms upon Foreign 
Commodities imported, it ſhould be conſide r d, 
whether the Commodities are for neceſſary uſe, 
or ouly for Luxury. If they are of the latter 
kind, the Cuſtom may very juſtly be laid heavier, 
to grooms and ſuppreſs Extravagance and Riot; 
and becauſe the Rich, or they that enjoy large 
Privileges otherwiſe, and contribute little to 
the Publicł, are generally the only Puyers. 
It ſhould be alſo conſidered farther, whether 
the ſame Commodities might not be produced 
at home, or wrought to the ſame perfection, 
by the mduftry and application of our own 
People. And if it appears they may, the Im- 
pots ought to be rais'd higher upon them, 
eſpecially upon Commodities that ſerve only to 
ſupply Luxury and Vanity, and make us pay 
Tribute to other Nations, not for our Lands in. 
deed, or Poſſeſſiuns, but what is much worſe, 


— — . - — — 


(a) Tacit. Ann. 13. c 50. Vid. Hiſt. 4. Tac. c. 74. where Cerealis tells the Treviri, All the Harm we have done 
you by our right of Conqueſt, hath been only to defend and ſecure your Peace; for it is impoſſible to ſupport 
Peace in the World without War, to maintain a War without Money, or to have Money without a ſupply from 


Taxes. 1/eus, Orat. 6. He thought that he ought to be very my 
left for the uſe of the Publick, that there might be enough to de 


in his own Expences, and reſerve all chat was 
ray the Charges of the State Themiſt/as,Orat. 14. 


The Laws forbid every Man that is return d into the Exchequer, to take any place of publick Truſt, before he hath 


* ed that Debt. 
(c) Plat. Apophth. p. 219. & in Craſſus. 


id Hobbes de Cive, c. 12. . 9. Plant, Ciſtell. AZ. 2. Sc. 2. 


(r) In Eridicss, Act. 2. Scen. 2. v. 42, Cc. 


d) Procop. de Bello Perſic. L. 2. c 26. 


(e) It will not be impertinent to the Diſcourſe, or difficult to Apply to any Preparations for War, what is men- 


tion'd by Nicetas Choniates, 1. 1. 


The Emperour Manuel Comnenss was over-perſwaded by his Treaſurer Johannes 


* Puzenus to apply the Money that was uſually raiſed to maintain a Nawy ro his own uſe, and bring it into the Ex- 
* chequer. The Reaſons he gave to induce him to it were, that the State had not always occaſion for a Fleet, and 
that the Charges to keep it were conſtant, and ran generally very high; and that therefore it would be a better 
way to call the Money into the Exchequer, and whenever the poſture of Affairs made a Fleet neceſſary, the Emperour”s 
* Coffers would be full enough to defray the Expences of it. The Propoſition took, and Puzenus was applauded for an 
extraordinary Man, and look d to have more than common Sagacity and Skill in the management of Publick Affair. 
But in Reality, the greateſt Enemy to the Common- wealth could ror have given more pernicious Advice. For he 
* deceiv'd the Emperour Two ways, On one hand by miſrepreſenting the Greatneſs of the Expence, And on the 
* other by falſely Stating the eaſineſs of the charge it might be reduced ro. And upon this Counſel raſhly given 
and obſtinarel? adhered to, the Provinces that lay upon the Sea were continually after wards infeſted with Pyractes. 
And therefore the Hiſtorian infers, that the Calamiries that followed might as juſtly be charg'd upon the Author 
* of that Advice, as a Fire is as much upon the Perſon that does not put it out when he can, as him that at firſt 
*Kindled it. Vid. Niceph. Gregoras, I. 6. who gives an account of ſome Inſtances, in the publick Affairs like this, 
in the Time of Andronicus Paleologus. 


(f) Vid. Liv. I. 5. c. 23. l. 30. c. 44. Plut. Camillss. Where the People took it very ill, that they were forced 
to give back a Tenth part of the Booty that had been ſhared among them. 
Homer. Iliad. 1. v. 125, 126. 
AM mi i Toxia! eee, mw Mug, 
Aue of vx Ae Ai Tad] i miepery. 
Claudian de Laudib. Stilican, L. 1. v. 379, 380. 


Cra viorem amiſſa dolorem 


We ve ſhar'd the Spoils of the victor ĩous Field, 
And none will to a new Diviſion yield. 


The loſs of our Enjoyments grieves us more 
Than not to have enjoy d. 


uam necdum quaſita, movent. 


Vid. L. 24. t. 1. 1. 5. D. de Donat. inter Virum &. Uxor. 
(g) Vid. D:adoy. Sicul. I. I. c. 72. Paulum Warnefridum de Ceſt. Longobardorum, I. 3. c. 16. 
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for our Folly (a). As to the Exportation of 
Commodities of our own growth, it ſhould be 
confider'd whether it be the intereſt of the 
Common- wealth, that they ſhould not be ex- 
ported; or whether it be neceſſary to ſend 
them to a Foreign lar tet, that the Subjects 
have a way to continue Trade or encreaſe their 
Wealth. The Firſt naturally raiſes the Cu/loms 
upon the Commodities, the Second /awers them. 
But beſides it may be further conſider d, whe- 
ther our Commodities are abſolutely nectſſary 
in other Countries, and whether they are to be 
had from any other place. For all know the 
Induſtry and Diligence of the Merchant, and 
what difficulties and dangers He will venture 
himſelf in, upon the hopes of advantage ; and 
that if the /mpo/itions upon their Commodities 
be too high in one place, the Marker will ſoon 
be carried to another; or elſe that they that 
buy, will content themſelves ro be without 
the Commodities: as Callianus once ſaid, what 
can't we /ive without this Egyptian Linnen, and 
can't the Cimmon-wealth be ſafe without theſe 
Rebes of Honour ? And in my opinion, He/qod's 
Rule may be very well apply'd to Cufloms, io 
we mylis (1), The Half 1s more tban the 
Whole. For a good Harbour is worth but ver 
little whea it hath loſt its Trade. And lack 
a Conſtitution too as Nero made, might poſſibl 
deſerve Conſideration, That HVelſels of Trad: 
ſhould not be taken into the valuation of Eitates, 
and that the Merchants (ſhould not be obliged 
to pay 7axes for them (/. The Government 
ſhould alſo provide againſt the Frauds, which 
Collefors of Cuftoms ulually have, to promote 
their own private Gans, and take care to hinder 
their importunity and impertinence, and the trou- 
ble they give Subjects and Traders, which are 
born with more impacience and regret,thanthe 
Cuftoms themſeives. Thus Dio Caſſius B. 42. 
ſaith,that Cæſat deliver d Aſia from the Exattions 
and Oppreſſions of the Publicans, and reduced all 
their Cuftoms into a form of Tribute (e). So Ta- 
citus (d) commends an Ea of Nero's, by which 
be Commanded. that the Laws relating to the 
Taxes, that had been out of uſe till then, ſhould 
be entirely laid aſide ; and that no ſuit for any 
Tax that had been drop d, ſhould be reuiu d after 
the Tear was expir'd ; and that the cMagiitrate 
ſhould bave a Power extraordimarily to paſs Juag- 
ment again the Publicans. Neither indeed 
ſhould the Exchequer it ſelf be always allow'd 
too much Favour, becauſe that ſeldom loſeth 
a Cauſe, but under a go Prince, and becauſe 
there are never wanting 'thoſe that have impu- 
dence enough to aſſiſt all its pretenſious (e). 

VI. But in /evying Taxes, and indeed any 
ſort of /mpo/ition upon the Subject, particular 
Care ſhould be taken not to give any juſt Occa- 
ſion of Complaint, which will be unavoidabie 
where the Taxes are laid unequally. For as 
Hobbes very well obſerves, A Burthen which 


the whole Body of Subjects may poſſibly thin 

eaſie ard gentle will, if any fr As A 
releaſe or excuſe themſelves, lie heavy and in. 
ſupportable upon the ret (t). For generally 
it is not the Tax it ſelf, ſo much as the Dif. 
proportion and Jnequality of it, that ſits uneaf; y 
upon the People, either from the Diſcontent that 
followeth upon the Injury, or from Envy that 
others ſhould be excuſcd. And indeed, ſince 
All the Subjects pay, the Common- wealth, in 
Reality, is nothing elſe but the Price of Peace: 
"tis but reaſonable, that ſuch as have an equal 
Share 1n the Peace, ſhould pay equally for it 

by alliſting the Common-wealth, either with 
their Money or their Perſons ; fo that all 7m. 
munities and Privideges granted in Common. 
wealths to particular Men, or Orders of Men, 
are no further Reaſonable, than as they who 
enjoy them balance them, by the extraordinary 
Vierit of the Service they do (g). But to dil. 
cover in what this Z7aaltty conſiſts, it muſt 
carefully be obſerv'd, that the Enguiry is not 
after Equality in «Money, but in Charge and 
Baurthen ; or in other words, it is not neceſſa- 
ry to this Zquality I ſpeak of, that every Man 
ſhould pay an equal Sum of Money but that 
the Share every Man 1s to pay, ſhould not lie 
heavier upon one than another, which may 
ealily enough be effected by making the Pro. 
portions equal, between the Purthen of the 
Tax and the Benefit of Peace. For though all 
equally enjoy Peace, yet they do not all make 
the ſame Advantages by it. Some get much 
more than others; and again ſome ſpend much 
more than others. And from hence Hobbes 
makes an Enquiry; Whether the Subjects 
© ought to contribute to the publick, in pro- 
portion to what they get, or what they ſpend, 
* or whether a Man ſhould be 7axed according 
*to what he hath coming in, or according to 
© what he conſumes? Where firft I think 1 
may ſay, that ſince every Man is ſecured in 
his Property, by the Care the Common-wealth 
takes of him, he may juſtly be raxed in Pro- 
portion to his Income, as Servins Tullius ſaid, 
in Defence of the /n/t:7ution of the Cenſus (h). 
I. ii very ut [ think, and very much for the 
Publick Good, that ſuch as have large Fortunes 
ſhould pay largely, and ſuch as have leſs in a due 
Proportion. And thus all Subſidies levied upon 
extraordinary Exigencies in the Common- 
wealth, ought to be laid according to the Yalue 
of Eflates. And then, Secondly, Since every 
Man's Life is defended by the Sword of the 
Common-wealth, and Lite 1s equally dear to 
Poor and Rich, they are both equally obliged to 
attend the Service of the Wars, and to pay an 
equal moderate Tan upon that account, ſuch 
as a Poll tax, in which the Rich pays no more 
than the Poor. But becaule it is owing in like 
manner to the publick Care of the Common- 
wealth, that the Subjects have the Advantages 


"(a Dis Chryſoſt. Orat. 79. p. 664. D. (1) V. Heſiod. Oper. & Dier. v. 40. ubi vid. Cleric. (b) lacit. Ann. 13. c. 5. 


(c) Vid. L. 39. t. 4. I. 12. Princip. D. de Publicanis. 
(f) Hobbes de Cive, c. 13. ſ. 9. 
de Priv. Sacerd. Egyptior. p. 389, 390. 


(d) Tacit. Ann. 13. d. l. (e) Plin. Panegyr. c. 36. 


(g) Vid. Diod. Sicul. I. 4. c. 73. de Machaon. & Podalir. Iſocr. in laudat. BH. 
(h) Diony/. Halicarn, K 4. p 215 Edit. L'p/. | 
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2nd Opportunities of raiſing Eſtates by their 
— Induſtry ; the great Difficulry in this caſe 
is, How the Tax upon this account ought to 
be laid? And perhaps the moſt Convenient 
way may be, to Tax Men according to what 
they conſume , rather than what they get; 
eſpecially, ſince Men generally ſpend in Pro- 

rtion to what they have coming in. For if 
the Tax be laid according to what People have 
coming in; and it ſhould happen that Some 
who have equal /nzcomes, ſhould yet have very 
unequal Poſſeſfrons, (which is as common as it 
is for one Man to be Frugal, and lay up what 
he can, and for another to ſpend what he gets 
in Waſte and Luxury) The Conſequence will 
be, that they that equally enjoy Benefit 
of the common Peace, mult yet bear an unequal 
Share of the Barthens of the Common-wealth. 
For Inſtance, Here are Two Perſons which 
get equally an hundred Pounds a Year, and one 
of them ſpends conſtantly forty of it, and the 
other perhaps fourſcore : Since both of them 
equally enjoy the Genet of Peace, it ſeems 
Reaſonable that both ſhould pa y equally for it. 
But then in this there will be theſe Two In. 
conveniencies. Firſt, That it will be very diffi- 
cult for the Government to diſcover what 
each Subject gets every Year by his Indultry ; 
beſides that, there cannot be a Review made ſo 
often, of what every Man is Worth. And 
Secondly, That if the Tax be levied at the 
Years end, when both have made up their 
Accounts of what they have recerved, and how 
much expended, and the Taz be laid _ each 
of them 1n Proportion, to what they have re- 
maining of the laſt Years /ncome; tis manifeſt, 
that one muſt pay double as much as the other, 
though both equally enjoy'd the common Peace. 
And what is worſe, the one ſuffers for his Par- 
ſmony, and the other is eas d by his Extra. 
nagance. And therefore it mult be the beſt 
Method to lay the Tax upon the thun which 
are to be conſumed, and then every Subject 
will inſenſibly pay his Share to the Public ł, 
in Proportion to his private Conſumption, not 
indeed for what he now actually is, but for 
what, by the Protection of the Common- wealth, 
he was formerly poſſeſs d of; and fo that 
which is paid to the Publick, will be look d 
upon to be part of the Price of the 1 that 
are conſumed. But what hath been ſaid before, 
in other reſpects, of the Cu/ioms, may alſo be 
applied to Taxes and all other publick Impo- 
tion (a). What ways of raiſing Money Ne- 
ceſſity may ſometimes force a Government to 


Lo ä 


take, may be ſeen at large in Arifotle's Oeco- 
nomicks, J 2. c. 1. I cannot by the way for- 
bear mentioning a very odd fort of a Tribute, 
which the IJuca s of Peru laid upon the poore fi 
of their Subjects, which was to bring every 
Year to the Governours of their Provinces, a 
certain number of Cnats Horns; the Deſign 
of which might poſſibly be, either that no 
Body ſhould think himſelf exempt from pay- 
ing Taxes, or elſe perhaps to free themſelyes 


from thoſe Inſects (5). 

VII. (e) Soverezzn or Tranſcendental Pro- 
priety (which is the Third head) is what ſome 
pretend to be afraid of, more upon Account 
of the Name, than Thing (1). The Sovercign 
Power, they ſay, was ereQed for the common 
Security, and that alone will give a Prince a 
ſufficient Right and Title, to make uſe of the 
Goods and Fortunes of his Subjects, whenever 
Necefſuy requires; becauſe he mult be ſup- 
poled to have a Ag to every thing, without 
which the publick Good cannot be obtain d. But 
the Tranſcendental Propriety is too Arrogant and 
Ambitions a name; and which ill Princes may 
ſometimes abuſe to the Damage and Ruin of 
their Subjects. But as it is trifling to diſpute 
about words, ſo I think there can be no Abſur- 
dity or Danger in giving a particular Name, 
to a particular Branch of the Sovereign Power, 
as it exerts it ſelf in a certain way, upon cer- 
tain things. What the Force of this Propriety 
is, I ſhall now endeavour to explain (2). It 
will be confeſs'd agreeable to natural Equity, 
That when — are to be made for 
the Preſervation of ſome particular thing, by 
Perſons that enjoy it in common, every Man 
ſhould pay his Wota, and one ſhould not be 
forc'd to bear more of the Fur then than another. 
And the ſame holds to be Equity alſo in Com- 
mon-wealths; But becauſe the State of a Com- 
mon-wealth may often be ſuch, 'that either 
ſome preſſing Neceſſity will not give leave, 
that every particular Subjects Qaora ſhould be 
collected; or elſe, that the Publick may be 
forced to want the Uſe of ſomething in the 
Poſſeſſion of ſome private Subject; it muſt be 
allow'd that the Soverezgn Power may ſeize upon 
it, to anſwer the Neceſſities of the State. But 
then, all above the Proportion that was due 
from the Proprietors, is to be refunded to them 
by the reſt of the Subjects. For Example, When 
a Town 1s to be fortified, the Fields and Gardens 
of private Subjects muſt be laid open, and per- 
haps their Houſes be pull'd down, to give room 
for the Yorks and Ditches. In Sieges, Houſes 


(a) Vid. Tacit. in Agricola, c. 19. Where he ſays, that if Agricola rais'd the Tribute upon the Britant, or obliged 
to pay a greater Quantity of Corn, he made chem Amends, by allowing them proportionable Favours, and 

by taking away all thoſe Exactions and Oppreſſions which were more inſupportable than the Tribute it ſelf; for 
they had been forced before to wait ridiculouſly at the Granaries, though they were ſhut againſt chem, and ro buy 
their own Corn, and ſell it again at a ſet Price; and it had been common to ſer them new Roads and Places at a 
great Diſtance, that the People might carry their Corn from the Incampments that were neareſt to them, to thoſe 
that were fartheſt off, and in the worſt ways, that ſo what py open for all, might turn to the Advantage of a few. 


Vid. Cic. in Ver. Ag. 3. And it was too ſevere an Anſwer, Peſcennius Niger gave the Jemt, when they 
— Ge rom upon their Eſtates ; 7 — — go off the Tax upon your Lands, but oy 
uld, Id 1 n the Air L anus, C. 7. 
n rene Sec Mr. Budde's 


&1.8.c. 5, 6. (c) Dominium Eminens. 
Law of Nature, in his Selecta Jur. Nat. ſ. 53, 
and B. 3. c. 19. f. 7. and c. ao. ſ. 7, &c. 
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d him to 
F- . 
b) Garcilaſſ. de la Fegs. |. 5. c. 6. 
1 's Hi of the 


(2) See Gros. B. 1. C. 1. f 6. and c. 3. f. 6. and B. 2. c. 14. f. 7, 8. 
and 
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and Trees that belong to private Perſons are 
taken down, that the Enemy may not be ſhel- 
tred by them, or the Heſieg d incommoded. 
Materials, private Men lay by for their own 
Uſe, may be taken and made uſe of in publick 
Fortifications. In general Scarcity, the Store- 
Houles and Granaries of private Subjects are 
ſet open. In the Extremities ot State, Montes 
entruſted with the Government are ſeized. 
And private Men's Coffers are rifled when they 
are not kind or publick ſpirited enough, to 
offer their Money voluntary by way of Loan. 
As Xenophon ſays Cyras did (a). Perhaps what 
Ceſar did of this kind, when he came to Rome 
after the Defeat of Po „is not to be juſti- 
fied, though he be ſuppos d a Lawful Prince. 
For as Dio relates it; © He pretended to bor- 
© row the publick Money, when he found there 


© was no other way of getting it, but continued 


© to threaten Force, and to demand it as his 
*due; and yet was refolved never to pay 1t 
© back (5). So again, if there be no other way 
to oblige a common Enemy to retreat, our own 
Country is to be laid waſte, and all Things 
which might be Serviceable, to be carried away, 
or left unfit for Uſe (c). From all which 
it appears, that Tranſcendental Propriety never 
takes place, but in the Extremities and Ne. 


ceſſities of the Common-wealth. Tho' Hecler pe 


in his Comment upon Crotiut, |. 1. c. 1. 1. 6. 
obſerves, © That the Neceſſity here meant hath 
© its different Degrees, and that it is not only 
© at the laſt Extremity, this Power may be made 
uſe of, But neither, on the other hand, is 
this Power to be extended too far ; but ſhould 
be reduced to Equity, as nigh as it is poſſible. 
| And a famous Example of this we have in 
Livy, I. 31- c. 13. From hence it may alſo be 
further infer d, that the Prince himſelf cannot 
releaſe a Subject from the Force of this tran- 
ſcendental Propr iety. Becauſe the publick Extre- 
mities of the Common-wealth muſt always be 
ſuppoſed to be unanſwerable Exceptions to all 
ſorts of Privileges. For it is a Contradiction to 
pretend to he a Subject, and yet to inſiſt upon a 
Right, utterly inconliſtent with common Safezy. 
But however, without Diſpute, They that have 
loſt or ſacrificed their Fortunes to the publicł 
Safety in ſuch Extremities, ought to have a 
Refiitution or Satisfaction made them, as far 
as 1t is pollible by the whole Common-wealth 
(1). Some indeed will make this Exception, 
when tho the Damage ſuſtain'd be unavoidable, 
it might yet have heen ealily foreſeen and pre- 
vented. For the purpoſe, when Houſes built 
in the Suburbs, are pull'd down in time of War. 
For the Proprietors of theſe can demand no 
Compenſation for their Loſſes; becauſe they 


knew before that they could not build in thoſe 
Places upon other Terms. And conſequently 
by building there notwithſtanding, did in 2 
manner tacitely conſent to them. But much 
leſs can any Compenſation be allowed, where 
the Neceſſity was umverſal, and every Subject 
ſuffer d equal Loſs. For the Publick is con- 
cernd no further than to take Care that the 
Subjects be not injured by any ill Conduct in 
Government, but never obliged it ſelf to 
bear all the Damages they might at any time 
ſultain (d). 
VIII. As to the publick Goods which belong 
to the Common- wealth it ſelf, as ſuch, it is to 
be obſery'd, that in ſome Kingdoms they are 
divided into two Parts, one of which 1s in- 
tended for the Maintenance of the Prince, and 
the other to defray publick Zxpences for the 
Preſervation of the State (2). (So Dony/ius 
Halicarnaſleus makes a Diſtinction between the 
Anheeia x1nois, or the publick Poſleſſians, and the 
Toy de ga H, and the Patrimony of the 
Prince (e). And in China, One part in Nine 
of the Land belongs to the Emperor (t). By 
that Part intended to maintain the Prince, I 
mean, That the Prince in ſome States hath 
certain Goods allign'd him out of the Faublick, 
the /ncome of which is to maintain the Ex- 
uces of his Palace. And of all theſe the 
Prince hath the full Profits, and may diſpoſe 
of what he hath coming in from them, as he 
pleaſes; and what he lays up out of his Ju. 
come, where the Laws of the Kingdom do not 
provide otherwiſe, makes an Acceſſion to his 
own private Patrimony (g). The Emperor Per. 
tinax (h), upon this View refuſed to have his 
Name put upon any of the Imperial poſſeſſions; 
becaule, as he ſaid, They were not the Emperor's 
Prepriety, but the common publick Eſtate of every 
Roman. In Pera, under the Empire of the 
Taca's, the Lands were divided into Three 
Parts; One part belong'd to the Emperor, 
Another to their God « Sun, the Third to 
the Common-wealth; and therefore the Subje&s 
paid no Taxes out of theirs (i). But Secondly, 
The Goods which are to defray the Expences 
for the Conſervation of the State, are only bare- 
ly entruſted to the Care and good Husbandry 
of the Prince, who ſhould always have eſpe- 
cial Regard for the public Good (3), and ex- 
preſs the ſame Caution and Conſcience as a 
Guardian ought to have for the Eftate of his 
Pupil. From whence it may be ealily infer'd, 
on which fide the Tig lies, ro what a Prince 
gets or lays up in the time of his Reigw, on 
Fits or on the Commoun-wealth's. For if 2 
Prince grows Rich out of that Branch of 
the Publick Revenues which belongs to the 


(a) Xenoph. Cyroped. I. 8. (b) Dio * I. 42. 
him, agreed with the Achaian Magiſtrates, 


(c) Critolaus, when the Romans were making War upon 


at all Suits for Debts ſhould be put off, and no Man ſhould be obliged 


to make any Payment till the War was at an end. Vid. Polyb. Excerp. Leg. 144. & 3. V. I. 18. f. 3. 1. 8. O. de leg. Come 
miſſoria. Curtius, I. 3. c. 4. See Sueton. Ch. 42. of Jul. Ceſ. the Law made by Ceſar about the Payment of Debtio 


(1) See Grot. B. 3. c. 20. f. 7. 
(2) See Groot. B. 2. c. 6. ſ. 11. 


(d) Yo. Chriſtoph. Becmannus, Medir. Polit. Di. 21. C. 8. 
(e] Dion. Halicars. |. 3. Antiq. Roman. 


(f) Martin. Hiſt, Sin. I. 4 c. 24. 


( g ) Senec. de Benef. 1. 7. c. 6. Every _ belongs to Ceſar, but to his Exchequer nothing but his own private 


Fortune; every thing is at his Command, but 


is Patrimony only is his own by Propriety. (h) Herodian. I. 2. c. 15. 
| (i) Vid. Garcilafſ. de la Vegs Comm. Rey. I. 5. c. 14. (3) See the laſt Section of this Chapter. 
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Common-wealth ; or by impoling Taxes upon 
his Subjects; or by the Expence of their Bod; 
or by employing them in any of thoſe Services 
which by common Obligations they owe the 
Common-wealth ; it is clear, that his Wealth 
muſt accrue to the Public, and not to his own 


private Eflate. But ſuppoſe, as it may alſo 


happen, that a Prince may make all neceſſary 
Preparation for a War, and carry it on after- 
wards, without any Aſſiſtance of the publicł 
Treaſure, upon the Strength of his own private 
Riches and Eſtate, without engaging the Com- 
mon- wealth, either in the Zxpence or Hazard 
of it, or it may be perhaps, barely from the 
Profits and Revenue of his Crown-lands. In 
ſuch a War 'tis alſo clear, that whatever 
Acquiſitzons a Prince makes will be abſolutely 
his own Right, and that he may if he pleaſe 
exclude the Common-wealth. For I have an 
undeniable Right to the Profits of what I have 
the Uſe and Produce of, and therefore may 
diſpoſe of them as I think fit (). 

IX. I ſhall in the next place enquire, what 
lawful Power any Prince may have to alienate 
the whole or any part of his Kingdom. By 
which I do not mean a Patrimonial Kingdom, 
but a Aingdom receiv'd by free Conſent of the 
People. Grotzus is very large upon this Que- 
ſtion (5). The Iſſue of the Matter in Diſpute 
in ſhort is this; That a Prince hath no manner 
of Power to transfer or give away his Kingdom 
by his own ſingle Authority ; And that his Sub- 
jets are not at all obliged by ſuch an At if 
made; and that the Conſent of the People is 
entirely as neceſſary as that of a Prince. For 
as the People cannor juſtly take the Crown from 
their Prince, ſo neither can He, without their 
Conſent, ſet it upon whoſe Head he pleaſeth. 
But in the Alienation of a Part of a Kingdom, be- 
ſides the Prince s Conſent, there is required not 
only the Conſent of the People, that are to con- 
tinue under their old Prince and Government, 
but the Conſent of that Part too eſpecially 
which is to be a/zenated. The Reaſon is, Be- 
cauſe they that at firſt erected the Common- 
wealth, and they that came voluntary into it 
afterwards, bound themſelves by mutual Com- 
pacr, to be govern'd by one and the ſame Go- 
vernment, as long as they thought good to 
continue in the Dominions of the ſame Com- 
mon-wealth. And therefore, as every parti- 
cular Subject acquired.a Right by Vertue of 
that Compact, not to be violently ezeFed out 
of the Common-wealth, nor to be given up to 
any Foreigu Power, except by way of Puniſh- 
ment; So the whole Body of the Subjects from 
the ſame „ acquires a Right to it ſelf 
over the particular Subjects, by which no Sub- 
FE can put himſelf under a Forejzgn Govern- 


ment or Power, or diſclaim and renounce the 


Authority of his own, as long as he is allowed 
to live in any of the Domintons belonging to 
11. And therefore, fince all Cmmon- wealth. 
{as all Moral Bodies) are form'd and grow by a 


Conſent of the Parts, we muſt look back upon 
the Original Delign, and Intentions of the Pri- 
mitive Founders of them, when we enquire 
what Power the uh Zoay hath over the Parts 
in ſuch a Caſe as this. And it cannot be pre- 
ſumed, that their Intentions were, that the 
Boay ſhould have a Right to cut off its own 
Members when 1t pleas'd, and deliver them up 
to another's Power and Command. And for this 
Reaſon the People of Cuienne juſtly refuſed to 
be ſeparated from the Kingdom of England, 
notwithſtanding the Grant and Donation of 


| Richard the II. (c). But indeed there is one 


Exception againſt what was ſaid before, That 
a Part ought not to diſown or ſeparate from the 
Body, while it continues within the ſame Do- 
minions, and that is this; Except it be in the 
laſt Extremities, and that it be impoſſible for 
it to preſerve it ſelf otherwiſe, than by ſub- 
mitting to the Zxemies Power and Authority. 
For in all Agreements of this Nature, the ut- 
molt Neceſfuy ſeems of Courſe to be excepted ; 
which, it is always allowed, gives a Man full 
Liberty to ſecure himſelf all the ways he can 
poſſibly. And therefore tis no more than what 
mult be expected, and is far enough from being 
Criminal, That a Tous after it hath made the 
beſt Re/etance it could againſt an Exemy, ſhould 
at laſt chuſe rather to ſurrender, than ſuffe t 
it ſelf to be carried by Sorm, and be put to the 
Sword. For ſince every Man that ſubmits him- 
ſelf voluntary to Civil Government, had before 
from Mature, a Right to defend himſelf all the 
ways he could, and therefore enters into the 
Common. wealth for the better Attainment and 
Security of that Right: When the Common- 
wealth can no longer afford Protection or De- 
fence to the Subjects, they mult be ſuppoſed to 
be releas'd from the Ties they were under be- 
fore, and to be at Liberty to conſult their own 
Safety as they think beſt. And without Di- 
ſpute, the Common-wealth it ſelf can have no 
other Right over the Members of it, than what 
was granted and left by them that at firſt erected 
it. And therefore as the Common wealth en- 
gageth to protect and defend every one of its 
Members, unleſs kindred or prevented by un- 
avoidable Necethity ; So whenever it ſtruggles 
under ſuch a Neceſſity, it is {uppoled, that no 
Man 1s forbid to provide for his own m_ 
as well as he can. In the Narural oy indeed, 
it is Lawful to cut off any particular Member 
to preſerve the whole, becauſe every Member 
lives entirely by the Life of the Boay and can- 
not live otherwiſe; but in a Moral or Polztick 
Boay, tis poliible the Members may exiſt and 
live 1n a ſeparate divided State; and therefore 
the Body Moral hath not the ſame Right over 
his Members as the Natural. But if a Prince 
ſhould be Neceſſitated by Exiremity of his 
Affairs, to compound for a Peace with an over- 
powerful Enemy, by giving him a certain 
Country in his Dominions, and that Country 
ſhould diſown and deny the Grant; in this 


(a) V. Gror. I. t. c. 3. C 12. 
Annotations) @& 1. 3. c. 20. . 5, &c. 


(e) Froiſſara. I. 4. Pol yd. Virgil. Hiſt. Angl. J. 20. 
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(b) L. 1. c. 4 ſ. 10. & 1. 2. c. 6. 3. (Upon both which Places ſec Becler's 
Caſe 


684 Of the Power of the Soverergn, &c. 


Caſe, it is my Opinion, that the Prince may 
draw his Forces out of their Towns and Carri- 
ſons, and leave them naked, not hindering the 
Conqueror from taking Poſſeſſion of them. But 
then that he hath no Power to oblige or force 
them to ſurrender themſelves, or to ſubmit 
to the Conquerors Authority. Neither can I 
think, that the Country is under any Obliga- 
tions, if they have Strength enough in it, not 
to make Re/z/tance againſt ſuch a Congueror, or 
afterwards if they can, not to ereq themſelves 
into a d;/tinf Common. wealth For thus when 
the Emperor 7Jovzan was obliged by Treaty to 
give up the City N7/tbis to the Per/tans, the 
Citizens deſired they might have leave to de- 
tend Themſelves (a). By ſuch Agreements 
therefore, the Prince indeed and People loſe their 
Right to fuch a Country; but the Conqueror, 
it they content to receive him and ſwear Ale- 
gauce to him, acquires a lawtul Autboriiy and 
Power over them. As to that Opinion ſome 
are fond of, either with regard to 42d King- 
doms, or perhaps only to ſome particulars, 
That whatever Goods are appropriated to, or as 
they ſay, incorporated in the Crown, can never 
be any way a/zenated, and that neither the 
longeſt Courſe of Years, or another's quiet 
and peaceable Poſſeſſion can ſecure them from 
an Act of Reſumption, at any time after, it is 
without Diſpute, Falſe and Groundleſs. And 


much more Abſurd and Ridiculous is it to 


allert, that any Kingdom may have Privilege 
to waſte and ruine others, and yet that what 
it hath once ſciſed, can never afterwards be 
recoverd from it. 

X. From what hath been ſaid it is further 
evident, That a France cannot without his 
People's Content (1), make his Kingdom Feu. 
datory to another, or-hold it upon Condition 
of (5) Forteiture whenever the Feudal Oath 
15 violated, or that when his Family is extinct 
it ſhall devolve to the Prince it is held from. 
For if the Cond:itzons be ſuch as theſe, the 
making the Kingdom Fendatory is indeed a 
Conditional Alienation. , And again on the other 
hand, the Pepe may recal any A of Homage 
which the Prince hath remitted without their 
Content. And it further follows, that a Prince 
cannot nerigage any part of his Dominions, 
ſo that the Government of it, and Natural 
Poſſeſſion, ſhall be for ſo long reſign'd to the 
Creditor, without the Conſent of his People, 
and the Fart engag'd by the «Mortgage ; and 
much lets if there be any Conditions of (c) 
Forfeitme annex d. The Reaſon of which is, 
Not only btcaule a final Alenation is gene- 
rally the Conſequence of : Mortgaging ; but be- 
ſides, becauſe the People when they made 
Choice of their Prince, choſe to be govern'd 
by him, and not by any other. And becauſe 
it may jultly be preſumed, that they that are 
grown and are ſtrictly united into one People, 
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can never be willing to be broken and canton d 
into Parts and Diviſiont. 

XI. And it is alſo further evident, That the 
Prince hath no Power, without Conſent of 
his People, to alienate thoſe Goods, the Re. 
venues of which are deſign d, either to ſuppott 
the paublick Expences, or to maintain the ne- 
cellary Greatneſs and Dignity of his Gurt. 
For in thoſe Goods the Prince is allow'd only 
the Je and Produce of them, which can never 
amount to a Right of Alienation (2). And 
tho perhaps he may think himſelf well enough 
provided for, for his own Lite, yet it ſhould 
be conſide red that there are to be other Princes 
to ſucceed him, who are all to be maintain d 
agreeably to the Dignity of Crown'd Heads. 
But however, we are to diſtinguiſh carefully 
between the Goods themſelves or the publict 
Patrimony, and the Profits or Produce of them. 
The firſt the Prince hath no Power to alienate, 
the other he hath free Liberty to diſpoſe of, 


as he pleaſeth. Thus where he Right * o 


what the Sea or Rivers caſt up and jon to the 
Land, is the Publick, Patrimony, or belongs to 
the Crown, the Prince cannot make away, or 


transfer that Right, to any one elſe; but I can 


ſee nothing that can oblige him, not to diſpoſe 
of what is /hrown up by the T ide or the Stream, 
as he thinks fit; becaulc hi, is the Produce of 
that Right. So tne Right of Confiſcation may 
be a Publick Patrimonial Settlement, and the 
Confiſcated Goods be the Produce of that Settle. 
ment. The Firſt is appropriated to the Com- 
mon. wealth, the Second belongs to the Prince. 
But after all, a Prince that hath Power when 
Reaſons of State require it, to levy new Sub- 


ſidies upon the Subject as he pleaſeth, may 


when the Neceſſities of the Common- wealth 
command, Mortgage any part of the Pablict 
Patrimony. For as the People are obliged to 
pay the Sub/edzes, ſuch a Prince lays upon 
them, upon ſuch Reaſons of State: So are they 
obliged to receem what was Mortgaged up- 
on ſuch Feaſons. Since the thing is the 
ſame, whether They pay the Money before- 
hand, to prevent the necellity of the Morigage 
or whether it be levied upon them afterwards 
to redeem it. And here it is manifeſt, that 
every Particular Subject is not the Debtor of 
that Money, tho' every one be obliged to con- 
tribute his Share to diſcharge it (d) (3). So 
alſo, Where the Prince. lays out Money for the 
Uſe of the Public“ out of his own Private 
Eſtate, the Common- wealth muſt be ſuppoſed 
to Mortgage to him che public“ Patrimony 
upon that Account, till ſuch time as the Oels 
contracted upon it are clear'd by the Peop/e. 
But all this will hold only upon Suppoſition, 
that there be no Fundamental Law, or Capitt- 
lation, which provideth otherwiſe, and either 
enlargetn or confineth the Rights of the Prauce 


or People. 


— 


( Ammian? Marcellinus, 1 25. C. 2. Zoſomns, J. 3 (1) See Crot. E. «4. & . 9. (b) Suh anere Comm! (ſt ex Felonia. 


(c) Lex Comm ſoa. 
L. 6. c. 20. (3) See Gratin:;, B. 3. c. 2. ſ. 1. 


(2) Vd. Grot. ali ſupra, . 11, 12, 13. * Allruiomnum jus. (d. 74. Senec. de Beneßcils, 


IS CHAP. 


A» Boom hr „ Hm, Ct, oo wy hh oma o& mw ft) A &Q „ fd & WH mw „ %., tw is end 1h «.. FAV Oh 


„ = A & kw 


ct 


—_ „ ay 


Cnae. VI. 


Of the Right of War. 2 


C HA p. 


VI. 


Of the Right of War. 


INCE every particular Man in a Liberiy 
of Nature hath the ſame Natural Right, 
States and Common wealths have, to defend him- 
ſe}f againſt unjuſt Violence, and to defend and 
aſſert his Rights by Force, when Others injure 
him in, or endeavour to deprive him of them : 
it will,[ think, be a proper Method to enquire, 
Firſt, What may be ſuppoſed Common to the 
Wars of particular Men, and Common-wealths. 
And then Secondly, What hath either by 
Cuſtom of Nations, or by Nature, been appro- 
priated to the Latter. : ö 
II. Firſt therefore, tis certain that nothing 
is more Conſonant to the Law of Nature, than 
that no Man ſhould offer Unjuſt Violence or 
Injury to Another; and on the other Hand, 
than that all Men ſhould ſhow Kindneſs and 
Humanity to one another, and be particularly 
exact in the Obſervation of Agreements and 
Compacts. And when Men duely attend to, 
and obey theſe Laws, they may be ſaid to en- 
joy Peace ; which 1s a State molt agreeable to 
Human Nature, which tends moſt to promote 
its Happineſs and Security, and indeed which 
the Law of Nature was given to Men princi- 
| pally to Eſtabliſh and Preſerve (a). Nay fur- 
ther, Peace is a State proper to Human Nature, 
45 ſuch ; ſince it ariſeth from a Principle pecu- 
liar to Mankind above the Brutes; whereas 
War flows from Principles common to Both. 
Brutes indeed by Inſtinct of Nature will en- 
deavour to Defend and Preſerve themſelves as 
well as they can (1). But Man alone under- 
ſtands the Nature and Conſtitution of Peace. 
For it is he only, that can voluntarily under- 
take or forbear the Performance of any Action 
which may bring Good or Harm upon another 
Perſon, upon a Conſide ration of certain Obli- 
gations on one fide, and certain Rights on an- 
other. All which depends entirely upon the 
Uſe and Exerciſe of Reaſon. Beaſts indeed, 


— 


— 


perform the Service their Maſters are pleas'd 
to uſe them in. But the Reaſon of that Obe. 
dience goes no higher than the Fear of Blows, 
or the Temptation of Good Keeping; for the 
Senſe of any Obligation, without doubt, lies 
much out of their Reach. We find too, that 
Beaſts are ſeldom inclin'd to hurt Men, or one 
another ; but this muſt be ſuppoſed either the 
Effect of Fear and Weakneſs, or becauſe they 
find nothing to Provoke their Appetite. 
Again, there are others of them that ſeem to be 
Fond of, and to Careſs and Aſſiſt one another. 
But it is not to be fuppoſed, that they do fo, be- 
cauſe they are ſenſible they are obliged to it (b). 
But notwithſtanding, it is very lawtul,and ma 
ſometimes be neceſſary for Man himſelf to 
make Har; for Example, when he finds that 
another Perſon hath maliciouſly deſign'd to do 
him Harm, or denies him his Tt. For in 
ſuch Caſes, the Care he is ſuppoſed to have of 
his own Safety, giveth him Power to Defend 
himſelf, and Aﬀert his Right, what ways he 
thinks beſt, tho' it be with the hurt of the in- 
jurious Perſon; or 70 recover his Right by force, 
when he cannot obtain it by eaſier means (c). 
For Nature hath not only given Man a quick 
Senſe of Injuries, that he might not tuffer 
himſelf to be Opyreſs'd and Inſulted; but ſhe 
hath alſo armed him with Strength and Agi- 
lity of Body, that he ſhould not be forced 
tamely to ſubmit. But then, when Nature 
__ War, Peace is the end ſhe intends 
ould be fecured by it. For Peace ig the Price 
and Reward of War. And when Men are 
forced to fight, it is not becauſe they are to 
make Mar perpetually, but that they may en- 
joy a laſting Peace and Security for the Future 
(d). But beſides, tho' the Perſon that doth 
Harm, doth immediately, as far as he is con- 
cernd, give a Man Power to make War upon 


him, yet it ought to be conſider'd, what Good 


( a ) Vid. Polyb. I. 12. c. 14. 


( 1 ) Vid. La&an. 


Inſtitut, Divin. L. 5. c. 17 


(b) Ti this purpoſe is t hat Paſſage of Quintilian, Declam. 9. p. 128, 129. Ed. Lugd Bat. Nature ſeems to have in- 


fuſed into Man, more than into other Creatures, a certain Sociableneſs of Temper and Conſtitution, which hath 
taught us ro think, our ſelves Happy in one another's Company and Converſation, ro unite into Nations, and 
erect Cities and Common-wealths; And among all the Impreſſions ſhe hath made upon our Sou's, there is none 
that can be of greater Uſe to us, than that of Kindneſs and Good-Will. For what can we imagine Happier than 
Mankind, if all the World could be perſwaded to be Friends? We ſhould have no Wars, Seditions, Robberies, 
Quarrels and Diſputes, or any of thoſe Evils which we our ſelves add to thoſe of Fortune. It hath pleas'd Hea- 
ven indeed, that it ſhould be otherwiſe, but however the World hath always been agreed, that Sinceriry, Integrity, 
and Gratitude, ought to be the great Principles in the Compoſition of every Brave and Noble Spirit. 

(c] Diftys Cretenſic, I. 2. c. 21. p. 41. Ed. Amt, Max. Tyrius, Diſſert. 14. p. 138. Ed. Lugd. Bat. A good Man ne- 
ver begins a War but when he is forced to it, but a bad Man makes it his Choice. V. Baecier in Crot. I. 1c 3.C 1. 

(4) Ariftot. ad Nicom. I 10, c. 79. We make War that we may live in Peace. There is no Body that deſires, or 
makes Preparations for War, purely for the ſake of the War it ſelf. For a Man muft be of an Inhuman Temper, 
that will make Enemies of his Friends, barely for the Satisfaction of the Quarrel. act. Hiſt. 1. 4 c 76. There 
'5no Body fo forward in taking Arms, that had not rather obtain that peaccably, which he truſts ro the Deciſion 
of a War. And thcrefore it is a very ill Character of ſeme, which Silius Italicus d2{cribes, 1. 3. v. 330 


© oy 


. 


Nec vitam ſiie Marte pati: quippe omnis in Armies, 
Lucis cauſa it ,  damnatum vi vere paci, 


They think Life pleaſant when in Arms employ'd, 
But dull and worthleſs if in Peace enjov'd. 
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or Evil may probably be brought upon himſelf 
or others that did him no Injury by it. For 
Injuries, which do not entirely rob a Man of 
Quiet and Safety, ought not to provoke him 
to revenge them with War; when either the 
Inconveniencies he may bring upon himſelf, 
and thoſe that belong to him by it, are like 
to be greater than the Advantages he can pro- 
poſe; or when others he at preſent 1s at Peace 
with, muſt by his War ſuffer ſuch Evils as by 
the Laws of Humanity, on a quiet Submiſhon 
to the Injuries offer'd, he ought to Defend 
them from. And therefore, That Man 1s 
juſtly to be commended, that will not Revenge 
an Injury, when he ſees that a War will, in 
— „ produce greater Evils than 
ood. 

III. The Cauſes of Juſt War may be reduced 
to theſe Three Heads. Firſt, to Defend our 
Selues and Properties againſt Others that deſign 
to do us Harm, either by Aſjaulting our Perſons, 
or Taking away or Ruiing our Eſtates. Se- 
condly, to Mert our Rights, when others who 
oe Joby Obliged, refuſe to Pay them to us. 
And Lattly, 10 Recover Satisfaction for Da- 
mages we have {njurion/ly Suſtained, and to 
Force the Perſon that did the Injury, to give 
Caution for his Good Behaviour for the Future 
(1). And hence ariſeth the Diviſion of Juſt 
Wars into Offen/tve and Defenſtue. The Latter 
of which, I take to be thoſe ſorts of Fars, in 
which Men endeavour to defend and keep 
what 1s their own. The Former are, when 
Men Extort their Rights that are denied by 
Force, Attempt to Recover what hath been 
Unjuſtly Taken from them, and Require Cau- 
tion for the Future. Sometimes indeed, the 
Party that firſt began the Var, may have the 
Credit of being on the Defen/we. For In- 
ſtance, ſuppoſe he be often Alarm'd and Ha- 
raſs'd with ſudden Incurſions upon him, the 
Enemy retiring always when he appears to op- 
poſe him; or ſuppoſe a Man be aſſured that 
his Enemy hath torm'd Deſigns againſt him, 
and ſo diſables him for the Attempt, while he 
1s making his Preparation (a). 

IV. But in General, the Cauſes (2) of every 
War, and eſpecially of the Offen/zve, ought to 
be Eviaent, and without mixture of Doubt 
and Qucertainty (3). For it is very uſual in 
Caſes of this Nature, for Doubts to ariſe; 
either perhaps out of Ignorance of Matter of 
Fact, when it is not ablolutely certain, whe- 
ther it was done or not, or with what Inten- 


tion it was done; or elſe out of a negligent 
ſlight Compariſon between Strict yells ani 
the Zaws of Love and Charity; or, it may be, 
from a miſtaken Computation of the propor- 
tion of the Utilities, which it is probable, 
will be Effects of undertaking or forbearing 
the Far. In theſe Caſes therefore, as no un- 
certain Pretenſions (4) ought to be made uſe of; 
ſo neither ſhould Men immediately ſeek Redreſs 
by Arms, but ſincerely endeavour, and that 
theſe Three ways eſpecially, to Compoſe the 
Differences, before they break out into a War. 
Firſt, by Conference between the Parties, or 
their Agents (5). Secondly, by Appeal to Ar. 
biters (6). Or in the Laſt Place by Lot (7) (b). 
But how evident ſoever the Cauſes of War may 
be, a Wiſe Man before he draws his Sword, 
ought to conſider what Crotius ſays, J 2. c. 
And to think further, that it is great Folly in 
particular Men, as well as Common-wealths , 
not to accept of Accommodation, or hear of 
Reconcilement, while things ſtand whole on 
both Sides; Aut when they have ſufficiently 
Puniſhed and Mortified one another, then quietly 
to give over, without giving any Body the 7 ronble 
of parting them (c). 

V. The Unzuſt Cauſes of War are recounted 
by Gretas, |. 2. c. 22. 1. 5, Cc. Some of them 
are manifeſtly Unlawful. Others of them have 
ſome Colour to be thought Lawful, tho' it be 
but weak and faint. Under the t Rank is to 


be placed Avarice and alt extravagant Deſire of 


encreaſing Wealth , as alſo Ambition, and the 
Hopes of enlarging Rule and Dominion, of grows- 
mg Great, purcha/mg a falſe Fame and Glo- 
ry, by the Oppreſſuon of Others. Avarice is a 
Cauſe of War uſually conceal'd and diſſembled 
with great Care, becauſe it ſuppoſes a baſe and 
ſordid Spirit. But Ambition is generally fa- 
vour'd in the World, under the Name of Gal. 
lantry and Fortitude. And it is commonly 
thought Greatneſs and Bravery of Mind, to 
graſp after, and fight for what belongs to other 
Men. But yet Princes as Phr/iſcus told Al- 
xander (8), Tho' they are never ſo Ambitious of 
Glory, ſhould not think it any, to be remember'd, 
as Famines and Peſtilences are, as the Plagues of 
Mankind; but as the greateſt Bleſſmegs, as Peace 
and Happineſs, For tho' the Great GOD 
often makes uſe of War to Purge and Puniſh 


the World (d), yet when Princes make War 


without any other Deſign than that, it is the 
greateſt Impiety. And yet the Fews thought 
that They were allow'd, when their Sanbearm 


— 


) See Mr. Earbeyrac's iſt, 2d, and 3d, Notes upon 
( 2) See Gros. B. 2. C. 1. ſ. 1. and c. 22. f. 2. and Mr. 


( 5 See above, in B. 5. c. 13. f. 3. 
„ Book, 6. 9. . 2, 3: 


An nullas præferre preccs nec fædera Regis 
Ulla ſequi? cæca ſed cuncta impellere Pugns 
Deluimus * fic Thraces agunt. 


(ce) Iſocrates Orat. ad Philip. g. 154. Ed. Min. Pariſ. 


this Section. 

Barbeyrac's Firſt Note upon this Section. 
63] See above, in B. 1. c. 3. ſ. 7, 8. and Grot. B. 2. c. 23. f. 1, 2, 3, 4, 5, 6, and 16, 
( 6 ) See the ſame Book and Chapter, .. 4, Cc. 
(b) Valerius Flaccus, J. 5. v. 663, Cc. 


n 


(a) Vid Juſtin. I. 2. c. 3. n. 12. 


(4) See Gror. B. 2. c. 24. 
( 7 See the ſame 


Never to peaceful Overture to yield. 
Or 8 in the bloody Field 
Alway in Arms to breath relentleſs War, 
None bur the wildeſt Savages will dare. 
(8) Vid. lian, V. H. L. 14. C. 11. 


(d) As in Euripides, Hellens, v. 38, &c. Jupiter is ſaid to have engaged the Greeks ana Phrygians in Varrel. 


To eaſe the Earth of her too numerous Sons. 


de. 


— 


— 
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declared Var, tho' without any other Reaſon, 
than barely for the Greatneſs and Glory of 
their Nation, to invade their Neighbours, and 


if they could, make an abſolute Conquelt of 


them (a). Under the Larter Claſs may be 
Rank'd Fears, which ariſe from the Strength 
and Power of Neighbours; and when Men 


think, as the Poet ſays, They don't want Will 


to do what they have Power (b). But this ſingle 


Suſpicion is not ſufficient to make a Cauſe of 


War Juſt, unleſs Men have very good Moral 
Certainty, that They have form'd Deſigns 
. againſt Them. For an uncertain Icalouſie of 
Danger, may be reafon enough to perſwade a 
Man to be Circumſpe&, and Fortify himſelf as 
well as he can, but can never give him a Right 
to ſtrike the firſt Blow, tho' it be only with 


Intent that the other ſhould give him Teal 


Caution, as they call it, that he will attempt 
nothing againſt him (e). For as long as my 
Neighbour doth me no Injury, and I do not 
apparently take him in any Preparation for 
ſuch a Delign, (for ſometimes an intended In- 
jury, and but begun, may as juſtly be puniſh'd 
with Har, as an Injury that is finiſhed ) I 
ought to preſume, he will always continue in 
the ſame Mind. But eſpecially, if I have his 
Word and Faith to aſſure me of his Sincerity. 
And it would be extreamly Unjult in me to 
force him to give me Real Caution. Becauſe thus 


he muſt be in a more ſuſpected Condition than 
my ſelf, being forced bimſelt to rely upon my 


Faith alone. Suppoling indeed, that there be 
Juſt Cauſe of War, the Growth and Power of 
Neighbours may very well deſerve immediate 
Conſideration and Regard, in Debates about it. 
For Experience hath often proved 1t true, that 
Men's Deſires of being Great, encreaſe in Pro- 
portion to their Strength and Power (d). And 


Lit is Natural for Men to be ſuſpicious, and 


© afraid of being oppreſs'd, whenever they ap- 


© prehend that there is an Over-Balance of 


© Power in their Neighbours ; for it is eaſie to 
© imagine, that ſuch as have too great a ſhare 
© of Strength, will find Reaſons when they 
© pleaſe to make Ule of it, upon them that are 
© Weaker, tho' they do nothing to deſerve 1t. 
But now as for C'ility, to make that a Cauſe of 
War, or to pretend the ſame Right from thence 
to what be longeth to Others, as Neceſſity may 
give, is Unpardonably Impudent. Tho it is 
no more than what the Atbeniant, in T bucy- 


aides (1), ſaid for themſelves, That cho Body 
*1s fo much a Friend to Juſtice, as to neglect 


* an Opportunity of poſſeſſing himſelf of what 


© he can get by Force, barely becauſe it is Un- 


* juſt. Eſpecially, ſince nothing can be more 
oppolite to the Publick Intereſt of Mankind, 
than to admit the Introduction of ſuch a Right, 
which will give a Man leave to take away an 

Thing by Force from another Perſon, which 
he thinks will be an Advantage to himſelf. 
For it mult be expected that other Perſons will 
uſe him with the ſame Liberty, he takes with 
them. And as to other Pretences for War, 
which Gror7zus mentions in the ſame place, 
they may be anſwered the ſame way. My Lord 
Bacon in his Advancement of Learning, gives 
this for a Sufficient Reaſon for making War 
upon the Americans (e), which I muſt confeſs, 
I cannot agree with him in: That they were 
* to be look d upon as People proſcribed by 
the Law of Nature, inaſmuch as they had a 
* Barbarous Cuſtom of Sacrificing Men, and 
* feeding upon Man's Fleſh. For it ought to 
be diſtinctly confidered, Whether Chriſtian 
Princes have ſufficient Licence given them to 


Invade thoſe Indians, as People proſcribed 4 


Nature, only becauſe they made Man's Fle 
their common Food? Or becauſe, they eat the 
Bodies of Perſons of their own Religion; or be- 
cauſe, they devoured Strangers and Foreigners? 
And then again it mult be asked, Whether 
thoſe Strangers they are ſaid to Kill and Eat, 
come as Enemies and Robbers; Or as Innocent 
Gueſts and Travellers; Or as forc'd by Streſs 
of Weather? For this laſt Caſe only, not any 
of the Others, can give any Prince a Right of 
War againſt them; and this to Thoſe Princes 
only, whoſe Subjects have been uſed with that 
Inhumanity by them (2). 

VI. Tho' it be alſo Common to all Sorts of 
War, that the particular Natnre, and, as [ 
may call it, Genius of them is Holence and 
Terrour; yet it is alſo Lawful to make uſe of 
Stratagem and Fraud, againſt any Enemy; pro- 
vided there be no Treachery or Violation of 
Compact and Faith in it. For as Aeſilaus ſaid, 
To Break the Faith of Articles and Leagues, is 
no leſs than a Contempt of GOD. But to Cir- 
cumvent an Enemy, is well enough Conſiftent 
with Juſlice, an be attended with as much 
Glory as Succeſs (f). And the proper Senſe of 
That Famed Saying of C/eanaridas, implies no 


( a ) Seldenus, de J. N. & G. Sec. Hebr. I. 6. c. 3. & 12. 


(b) Lacan. Pharſal. I. 3. v. 100, 101. 


( c ) Gellius, 1. 7. c. 3. A Gladiator that prepares himſelf to fight, muſt accept of theſe Conditions of Combat, 
either to kill his Enemy, or to fall himſelf; but the Life of Man is not confin'd by any ſuch hard and ſevere 
Laws, as to oblige us to do others Injuries Firſt, that w- might not Suffer them our Selves. | 

d) V. Cumberland. de Leg. Nat. C. 2. C. 15. in fin. Bacon's Efſays, c.19. Seneca, Oedip. v. 542, 543. Stat ingens arbor 


atque umbra gravi ſyluas minores urget. 


A lofty Tree that ſtands, which with irs Shade 


Oppreſſeth all the Under-wood. 


Procop. Hiſt, Goth. 1. 4. Herodes Orat. de Repub. Neighbouring Nations are never concern'd at the Miſchiefs which 
befal one another from their own Domeftick Broils and Quarrels ; the weaker have no reaſon, becauſe thus they 
are ſecure from being enſlaved, they that are equal in Strength, think of o-_y a Superiority by it, and the 


ſtrongeſt of purchaſing an eaſier Conqueſt. Polyb.1. 1. c. 83. A Man ſhould never tru 


another with ſo much Power, 


as to place him out of his reach, when he is to conteſt with him about any Right that is confeſſedly his own: Appi- 
anus Alexand. Lybic. p. 32. Ed. Steph. Tho it be a Friend, yet it is neceſſary to be cautious how he is made roo 


Great (1) B. 1. c. 76. Ed. Oxon. 
Fifth Note upon this Section. 


( e ) De Augmen. Scient p. m. 348. (2) See Mr. Barbeyrec's 
(f) Placarch. Apophcheg. Lacen. p. 209. B. 


more; 


| 
| 
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more; When the Lyon's Skin fails, It is ne- 
ceſſary ts put on the Fox's (a). 

VII. But the better to underſtand how far it 
is Lawful to purſue Revenge, and uſe Violence 
againſt an Enemy, it will be neceſſary to ob- 
ſerve; That there 1s a great deal of difference 
between the Liberties which a State of Hoi. 
lity ſimply conſidered, gives a Man againſt his 
Enemy, and the Liberties which the Merciful. 
neſs and Gentleneſs of the Zaw of Nature 
would ſuffer him to take. The Zaw of Natare 
obligeth Men to a mutual Exerciſe of the Of. 
fices and Duties of Peace ; and the Perſon that 
Firſt violates them to my Prejudice, releaſes 
me, as far as lies in his Power, from paying any 
of thoſe Offices to himſelf: And in Conſe- 
quence, as long as he profeſſes himſelf my E- 
nemy, he gives me a Liberty to uſe Violence 
againſt him in inſinitum, or as far as I pleaſe. 
Eſpecially ſince, if I am not allow'd this Li- 
berty, but neceſſarily obliged to confine m 
Violence within certain Bounds, and in no caſe 
to proceed to Extremities, the proper End of 
War, whether Offen/rve or Defenſive „can ne- 
ver be obtain'd. And therefore every open pub- 
lick Mu, ſeems to have ſomething in it, like 
ſuch a ſort of Compa@?, Try Tour Strength, and 
Z7 will try Mine. And this holds, not only 
where my Enemy reſolves to puſh Things to 
the Utmoſt againſt me, but alſo, tho he deſigns 
to deſtroy me, without going to Extremities. 
For he hath no more Right to give me a ſlight 
Wound, than one that may prove Mortal. And 
therefore, it is not only fo far Lawful for me 
to uſe Violence againſt my Enemy, till IT have 
repulſed the Danger he threatned me, or till I 
have recovered, or forced from him what he 
either Unjuſtly Deprived me of, or Refuſed to 
Pay me; but I may further oblige him to give 
me Caution for the Future. Which if he 
ſuffers to be forced from him, he ſufficiently 
diſcovers, that he ſtill entertains Malicious 
Deſigns agaiaſt me, and that one time or other, 
he may put them in Execution. Neither in- 
deed is it always Unjuſt, to return a greater 
Evil for a leſs. It may, tis true, be objected, 
that Retribution ought to be made in due Pro- 

rtion ; but it mult be ſaid, that this is to 

applied only to Courts of Judicature, where 
puniſhments are inflicted always by Superiour i. 
The Evils which are the Effects of a Right of 
War, are properly Puniſhments, becauſe they 
are not inflifted by a Superiour as ſuch, nor 
have any Tendency to Reform either the In- 
jurious Perſon or any Others, but only to de- 
fend or regain the Security of a particular 
Man's Rights and Properties. In purſuance of 
which End, it is Law ful for me to make Uſe 


of ſuch Means as I think will beſt prevail 
againſt a Perſon, who by his Injurious Treat- 
ment of me, hath put me our of all Capacity 
of doing him any Injury, till ſuch time as it 
ſhall be agreed between us, to forbear Floſti- 
litres. But now the Lau of Humanity would 
have Men conſider, not only what an Zuemy 
may ſuffer without Injury, but what it ma 

be proper for a generous Conguerour to inflict. 
And therefore they ought to be particularly 
careful, that as far as is poſſible, and their 
own neceſſary Defence and future Security 
will permit, to proportion the Evils they in- 
flict upon their Enemy, to the Meaſures and 
Moderation oblerved by Civil Courts in Puniſh- 
ing Criminal and Offenders. Upon this Mo. 
deration Grotius is very large, I 3. c. rt, Sc. 
ad 16. And the Three Rules he preſcribes, 
J 3. c. 1. 2, 3, 4. will give us a clear View 
of the Liberties of Figtilitie (1). But be- 
ſides the Uncertainties and Turns of Fortune, 
which may happen in Yar, ought to perſwade 
Men to be very temperate in the Uſe of thoſe 
Liberties, for fear an Alteration in Afﬀairs 
ſhould, as it were, make their own Weapons 
recoil, and return upon themſelves the Uſage 
they gave others (b). So when Colonna, in 
Gratianus (c), gave Orders that the Turks 
which were taken Priſoners in the Fight at 
Lepanto, ſhould be well uſed at Rome, he turn'd 
to Mahomet and ſaid aloud, Learn to be Mer- 
ciful of Us, You that are generally ſo Cruel 
and Barbarous to Chriſtian Captives ; to which 
the Turk replied, the Cruelty Sir You Object, 
is, however, pardonable in Us , becauſe We 
never knew before what it was to be Priſoners, 
and be left to the Mercy of an Enemy The 
Turks underſtood well enough how to take Pri- 
ſoners, but never thought of being made ſuch. 
How they are to be dealt with, that ſupply 
an Enemy with what he wants, may be ſeen in 
the Author mentioned before, I. 3. c. 1. 65. 


e. 29. 

VIII. I come now to conſider what Difficul. 
ties and Enquiries relate to Wars raiſed by Com- 
mon- wealibs and Civil Governours. And here 
it is firſt to be obſerv'd, that the Right of Yar, 
which always attends all Men in the Hate of 
Nature, is taken away from private Perſons in 
Common-wealths ; and that therefore in Ciuil 
States, Subjects are not to puniſh ſuch as in- 
jure them with their own Swords, and as they 
pleaſe; nor endeavour to recover their Rights, 
when denied them, by their own Force; but 
they mult apply themlelves to the « Magiſtrates 
in ſuch Caſes, whoſe Duty it is to take Care 
that their Wrongs be redreſs'd, Satisfaction be 
made for Damages ſuſtain'd, Canton be given 


—— 
—— 


— — — — 


(a) Cleandrid. in Polyen. Strateg, L. 2. c. 10. n. 35. Vid. Xenophon. 22 L 1. & Grot. I. 3. c. 1. l 6. add. 
5 


ſupr. I. 4. c. 1. Cos: 1 (1) See Mr. Barbeyrac's iſt and ad Notes upon 
eld. 1 


I. 10. c. 47. Ving. o. v. 533. 


Section. (b) Vid. Dried. Sicul. 


Belli commercia Turns 


Suftulit ills prior, jam tum Pallante perempte 


(c) Gratianu: de Bello Cyprio. I. 5. 
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for the Future, and that every Man be main- 
tain d ia his own Juſt Rights ()., For tho 
at ſome Times, and in tome Caſes, private 
SubjefFs may be allowed Liberty to Defend 
themſelves with their own Strength; yet ſuch 
a Liberty is by no means to be called a Right 


of War. For a Right to make War, implies 


Power to begin it at my own Diſcretion, to 
Continue it as long as I pleaſe, and to put an 
End to it by Compact with the Enemy. But 
Subjects are never to be permitted to Defend 
themſelves by their own Force, except in Dan- 
gers unavoidable (1), and then no longer, than 
till they have overcome them. And as no 
private Subject hath a Right of Mar, ſo nei- 
ther is it neceſſary that Peace ſhould be made 
by any Compact of the Subjects, when the Au- 
thority of the Soverezgn hath ſufficiently ſer. 
tled it before. Nay, tho' private Subjects be 
perfectly Reconciled to One Another, yet 
when all is over, the Magiſtrate may, if he 
pleaſeth, puniſh the Injury, which ave 
occaſion to the Quarrel. But, it may indeed 
ſometimes happen, that any private Subject 
way aſſume the ſame Right of Defence, which 
he would have had in a State of Nature,; for 
Inſtance, if he happen'd to come into any 

lace which belongs to no Common-weal 
BW continues in its primitive Liberty of Na- 
ture. But then in this Caſe it 1s to be con- 
ſide red, whether the Perſon be aſſaulted by his 
Fellow-Subjef? or by a Stranger. For if we 
ſuppoſe by the Firſt, he is allow'd the uſe of 
his own Force to reſiſt only the preſent Dan- 
ger. But the further Puniſhment of the In- 
jury mult be referr'd to their common Sove- 
reign ; except it appears that the Perſon who 
makes the Aſſault, intends to return no more 
into his own Country, and hath left nothing 
behind him that can make Satisfaction for the 
Injury. But if a Man be aſſaulted in any ſuch 
Place by a Foreigner, he hath Liberty, if he can 

revail againſt him, to bring ham to the laſt 

Lxtremities. And he may alſo enter an Action 
againſt him in the Common-wealth he is a 
Subject of, and there demand Satisfaction and 
Puniſhment, and make uſe of the 7uterpoſirion 
of his own Common-wealth, And then if 
Juſtice be denied him, his own Common- 
wealth hath Right to demand Satisfaction for 
him in a way of Har. And therefore if a 
Man be fet upon in the Seas, he need not 
E himſelf the Trouble to uſe all his Force; 

ut only juſt ſo much as will reſiſt preſent 
Danger, becauſe when his Enemy comes back 
to his own Country, he may enter an Arion 
againſt him there, Bur it a Man be aſſaulted 
by a Subject uſed to deſpiſe and defie the Au- 
thority of the N or the Magiſtrate 

himſelf openly refuſe to do Juſtice, he mult 
Right and Defend himſelf as he can , when 


ever he goes out of the Dominions of his own 
Common-wealth. But if the Magiſtrate ſhoald 
excuſe himſelf, by pleading the Iniquity of 
the Times, or the bad State of the Common- 
wealth, and defireth either that the Proſecution 
of the Canſe ſhould be deferr'd to ſome other 
time, or that the neglect of Juſtice ſhould be 
thought pardonable in the preſent unhappi- 
neſs of the Common-wealth ; every Sen ble 
and Good Man ought to acquieſce in, arid be 
ſatisfied with the Anſwer. 

IX. Far 1s commonly Diſtinguiſhed into 
Solemn, and Leſs Solemn (2). In the frft, it is 
neceſſary the Var ſhould Commence and be 
directed by the Supreme Authority, on both 
ſides, and that it ſhould be Duly Prochim'd(;). 
The Leſs Solemn Wars are thoſe that either 
are not publickly Declared, or elſe that are 
levied by, or againſt private Subjects. The 
firſt looks like an Incurſion or Depredation of 
Robbers. The ſecond ſuppoſes that one fide or 
other is in Rebellion, or at leaſt in ſuch a wa 
of Life, as Can at no time make the Far x 
And thus Civil Mars may happen to be a Specres 
of the Leſs Solemm, when the Common wealth 
is ſo divided, that it doth not appear on which 
fide the Sovereign is engaged. And here it is 


th, obſervable with * to Solemn M ara, that 


Authors uſually two diſtinct People their 
Generals and Couernours concern d in them Juſt 
Enemies, in oppolition to Robbers and Pyrates 
(b). So Cicero ſays (c), A juſt Enemy is One 
*that hath a Common-wealth, Courts of Juſtic 
and publick Treaſure under his — 
And beſides alſo, the Conſent and Agreement 
* of his People, and Power, when occaſion 
* offers it ſelf, ro make Peace, or enter into 
* League. Tho'a Common-wealth is not there- 
fore to be look'd upon as only a confluence of 
Robbers, when it hath been publickly guilty 
of ſome Unjuſt Things. Neither on the other 
Hand, can a Company of Robbers aſſume to 
themſelves the Honour of a Common - wealth, 
though perhaps there be ſome appearance of 
Juſtice among them (d). 

X And here, upon what Crotius aſſerts, 
I. I. c. 3. J. 4. A Queſtion is moved, Whether 
a Magiſirate properly fo called, as ſuch, hath 
Power to make War? Which 1 think is to be 
denied. For ſince War is a matter of that Na- 
ture and Conſequence, that it may involve 
the whole Common-wealth in Danger, togive 
the Magiſtrate, as ſuch, Power to Declare, 
and Determine War by his Own Authority, 
would be the ſame Thing with giving him the 
Soverezgn Power (e). It mult be allowed in- 
deed, that whatever Branch of publick Buſi- 
neſs the Svuereigu entruſts with the Magiſtrate, 
he muſt be ſuppoſed to pu. him all the Power 
neceſlary to the due diſcharge of his Duty in it. 
And therefore it is a Maxim of the Roman 


(a) Yd. L. zo. 8. 17. J. 176. D. de reg. juris, 0 L. 4. t. 2. D. uud metns cauſa geftum erit, I. 11, 12,13, & L. 43. 


t. 24 J. 7 .. 3. D. quod vi aut clam. 
( 3 ) See Mr. Barbeyrac's Firſt Note 
t. 15.1. 21. . 1. & |. 24. D. decaptiv. &c, 
(c) Had. L. 48. t. 4. J. 3. D. 4 L. Juliam Majeſt. 


8Ssss 


(1) See above, in B. 2. c. 5. ſ. 7, 8. 
upon this Section. 
(c) Cic. Philip. 


858 pe (2) n 
. L. 50. f. 16. J. 118. D. de verb. fegnif. L. 49. 
(4) Vid, Greer. I. 3. c. 3. f. 2. 


Lau 
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Lau ( 1), That every Magiſtrate that hath 
* [uriſdiction, as ſuch, hath a mixt Authority; 
© which mixt Authority is defin'd by a Mo- 
* derats Power, to puniſh Obſtinate Offenders, 
* as far as is neceſſary to ſupport his Juril- 
* dition, and a due Adminiſtration of Juſtice. 
But when a Magiſtrate who is entruſted with 
Juriſadickion, uſeth Force only to reduce a few 
Diſobedient Subjects; it is not to be ſuppoſed 
that he is making War; for a coerciue Power 
over Subjects is not a Right of War: War 
ſeeming to lie entirely between Zgnals, or at 
leaſt thoſe that pretend themſelves to be ſuch. 
But if the Number of the Malecontents, or diſ- 
affected Perſons grow ſo incugable, as to make 
it to be fear'd, that an Attempt to Suppreſs 
them would cndanger the Safety of the Com. 
mon wealth, and the common Officers of 
Juſtice are too weak to reduce them, the Ma- 
giſt ate ought to expect the Reſolutions of his 
Sovereign to ditect him in his Proceedings in 
the Matter. And therefore Crotius is under a 


miſtake when he ſays, I. 1. c.3 /:4-- That if we 


© conſider the Thing without Relation to the 
© Civil Laws, every Magiſtrate as he ought to 
protect the People under his Charge, ſo if he 
© be oppoſed by Force in the exerciſe of his 
© Authority , he hath a Right to make War. 
For the Defence and Protection of the People, 
properly belongs to the Sovereign. And a Ma- 
giſtrate entruſted with Juriſdie77on, is only ſo 
far to defend Them, as he 1s obliged to guard 
the Poor and Weak by Juſtice againſt the Op- 
preſſions of the Rich and Great. To which 
End there is no — he ſhould have a 
Right of making War. By the Way it may 
be obſerved, that tho' the Slaughter of about 
Three Thouſand Men, at the Command of 
Moſes, upon the /dolatry of the Golden Calf, 
may with more Propriety be call'd a Puniſh. 
ment than a War; yet that the deſtruction of 
the Henjamites ( a ), looks more like a Rout 
in War than Puniſhment, tho' Ereſmus is of 
2 different Opinion (b). And here it will 
not be 1mproper to add ſomething in General, 
of the Power of Mihtary Magifirates, or of 
Generals and Leaders, to whole Conduct the 
War is entruſted by their Sovereign. A Ce- 
neral therefore ſent to take the Field with an 
Unlimited Power, may uſe what Meaſures he 
thinks fit, either to Diſquiet and Offend his 
Enemy, or Defend himſelf; but as he is not 
empowered to levy any New War ; ſo neither 
when Har is begun, can he make Peace with- 
out the Authority of his Sveregn But Ge- 
nerals confined by Limited Commiſſions have, 
'tis plain, no further Power than thoſe give 
them. However ſo much Power every General, 
whether his Commiſſion be Unlimited or not, 
may juſtly aſſume, to uſe what Method he 
thinks beſt, to Defend himſelf againſt the E- 
nemy, when they have Advanced too far, to 


give him an Opportunity of making an Ho- 
nourable Retreat. And in ſuch a Caſe as thi 

* what Tully ſaith ought to be allow d (c). 
That in Affairs of ſuch unexpected and 
ſtreightning Circumſtances, a Man ſhould not 
© think of ſtaying for the Inſtructions of the 
© Senate, but be a Senate to himſelf, and do 
* what he thinks will be beſt for the Advan- 
© tage of the Common-wealth. But a Defence 
indeed, doth not conſiſt only in a brave Re- 
fiſtance, or 1n repelling or avoiding the Ene- 
mies Attacks ; but alſo in making an Aſault 
upon him, and returning the ſame Treatment 
back. And therefore for Example, an Ad. 
mural at Sea, who is by his Orders to be only 
on the Defen/tve, may yet notwithllanding 
ſuch a Confine ment, upon Provocation ſuſſi- 
cient, break in upon the Enemies Fleet, and 
fink and burn as many of their Ships as he 
can ; all that he 1s forbidden 1s to Challenge 
the Enemy Firſt, when they don't think of 
Fighting. And ſo a General at Land, tho his 
Inſtructions be not to Engage the Enemy, may 
yet if he be Artack'e in his /utrenchmentr, 
not only Repulſe them when they would force 
his Camp, but make a Sally, and give them 
Battle; and if he be ſet upon in his March, 
and finds he cannot make a Safe and an Honour- 
able Retreat, he may juſty venture a Fight, 
And therefore a Governour of a Province or 
Town, eſpecially if he hath any good Num- 
ber of Souldiers under his Command, ought 
to make the beſt Reſiſtance he can, when he is 
invaded by an Enemy, without expecting Ju- 
ftrue&#:ons from his Soverezgn. But he is not to 
carry the Far into a Foreign Country, without 
Expreſs Commiſſion. An nferiour Commander 
that 1s left in truſt with a Body of Souldiers 
for the Defence of a Town, or Fort, is obliged 
to do the utmoſt he poſſibly can for its Secu- 
rity; and indeed, to hold out fo long in De- 
fence of it, till he ſees the Place muſt inevitably 
be carried by Storm, and his Forces cut off. And 
therefore from what has been ſaid, we may 
judge of the Action of Pinarius, mention'd in 
Ltuy, I. 24. c. 37. His Orders were to Defend 
the Caſtle of Enna; and to deliver up the 
Keys of it to Them of the Town, would have 
forfeited his Head; and therefore when he ſaw 
that both himſelf and Souldiers muſt neceſſa- 
rily have been left to the Mercy of the Ene- 
my, and be put all to the Sword, unleſs he 
prevented it by ſuppreſſing the Inſurrection 
that was forming in the 7own againſt him; 
he did nothing beyond what the Powers he 
had would allow him, in putting the faithleſs 
Citizens to Death; except, perhaps, it was in 
carrying his Severity too far without Neceſ- 
ſity, atrer he knew the Danger was over. Nei- 
ther can it be {aid that Prnarns rais'd a New 
War (d). For the Pablick War was at that 
time carried on in Sci, againſt the Cartha- 


—— 


V. D. L. 2. t. 1. De Juriſdictione, l. LE etiam L. 1. t. 21 De officio ejus cui mandata oft Juriſdifia, I. 5. [. 1. 


(a) See Exod. XXXII, 27, &c and Judger, 


X 20. (b) Fraſm. Epiſt 1.6. 2 29 c) Cic. Ep. ad Familiar. I. 10. 


c.16, d) As Afanliu made War upon the Gale-Greci. See Liv, I. 38. c. 45,0. and I. 41. c. 7. and Horus, I. 2. c. 11. 
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2inians and their Allies, with whom They of 
Enna endeavoured to join. But whether par- 
ticularly when a Far is at an End, the ſame 
Arms may be turn'd againſt them that aflifted 
the Enemy with Succours and Supplies, is 
more than a General hath power to determine. 
But if a Covernour of a Province, at a great 
diſtance from the Metropolis of the Empire, 
be empower d to make War or Peace with his 
Neighbours; the V ars he undertakes mult be 
look d upon to be So/ermn. Becauſe he that 

ives another power to do a Thing, mult be 
3 to be the Author of what he doth, in 
Virtue of that Power. But if a Governour that 
hath no ſuch Power, make Var upon ano- 
ther, without Authority from his Sovereign, 
it is left to the Soveregu, whether he will 
own the Action of his Ainiſter or not. If he 
owns it, the Har mult be look'd upon to be 
Selemn. And this Aar ffication doth as it were, 
reflect back an Authority upon the Mar, fo 
that the whole Common- wealth is obliged by 
it. But if the Svereigs diſown the Action of 
his Governour, the War muſt be look d upon to 
be a fort of Robbery ; and if the Covernour be 
given up, or puniſh'd at home, and Satisfaction 
| be made for the Damages ſuſtain'd, the Com- 
mon-wealth is not engaged in, or * by 


the War. And this was the reaſon why the 
Roman Ambaſiadour demanded of the Cartha- 


ginians, Whether Hannibal laid Siege to Sa- 
guntum, by his Own or by the Public Aut bo- 
rity (a)? To which the Carthagmians rightly 
Anſwered, That the Queſtion Firſt to be de- 
* termined was, Whether the Siege of Sagun- 
tum was contrary to any Articles of League, 
© between Them and the Romans ? That be- 
© fore this was decided, the Romans hid no 
© Reaſon to enquire, whether a Subje of Car- 
© thage did any thing by his Own or Pablick 
© Authority (b). 

XI. It may be further enquired, whether a 
Prefect? or Governour , that hath no General, 
or Particular Commiſſion to warrant him, can 
jultly make Var upon a Foreign State ot 
Prince, only upon Preſumption, or becauſe he 
believes his Sovereign will approve his Action? 
Which in my Opinion mult — denied (1). For 
it is not ſufficient to know what it is probable 
his Soveregn would approve, if he were con- 
ſulted in ſuch a particular Poſture of Affairs, 
but it ſhould rather be conſide red, what it is 
probable he would deſire ſhould be done with- 
out his Advice, when the Matter will bear 
Time, and the Point is nice and difficult, if a 
Law were to be made upon it, or where he muſt 
determine univerſally of all ſuch caſes. And then 
no doubt it will appear that it would be pro- 


* 


vided, that no Miniſter ſhould undertake any 
Action in which the Common: wealth 1s nearly 
concern'd; (ſuch as a Mar is, and eſpecially 
the Offen/tve, which is the proper Subject of 
the preſent Znguiry, and which will Gene- 
rally well enough admit of Delays) without 
the Advice of his Sovereign. And therefore; 
though it ſhould happen that the Sovereign 
ſhoulc at the ſame time think a Var with 2 
certain Enemy neceflary, yet to be ſure he 
cannot be pleaſed to ſee his Miniſter go beyond 
the Bounds of his Duty. Thus Cambyſes put 
his Servants to Death that ſav'd Creſus's Life, 
tho' at the ſame time he was well enough 
pleaſed that they had ſpared him (e). 

XII. But now, as Perſons that live in a 
Liberty of Nature cannot juſtly be puniſhed 
with War, unleſs the Injuries they themſelves 
do to others deſerve it: So how it comes to 
paſs; that in a Ciuil State, the Guilt of the In- 
juries, and the Cauſe that gives Birth to War, 
diffuſe themſelves from the Perſons that were 
immediate Authors of them over the whole 
Common-wealth, will be matter of further 
enquiry. This therefore is certain, that no 
Community whether Cuil, or Otherwiſe, 13 
obliged by any Action of Particular 1: Members, 
without ſome culpable A or Omffion of its 
own. For how ſeverely ſoever the Common- 
wealth may threaten, the Subjects are ſtill 
left to their Natural Liberty, to do otherwiſe 
if they pleaſe. So that the Common-wealth 
can no way be Reiponſible for the Actions of 
the particular Subjects (d). But among the 
leveral ways, the Governours of Common- 
wealths are involv'd in Wars, from the In- 
juries committed by their Subje&s ; theſe Two 
I think, will moſt deſerve our Conſideration, 
viz. (e) Sufferance, and Reception. As to the 
matter of Saufferance , it is manifeſt, that the 
Ferſon who knoweth the Commiſſion of a 
Crime, and hath Power to hinder it, without 
apparent Danger of greater Evil by doing it, 
and is obliged to do it, muſt be ſuppoſed to be 
guilty of the Crime himſelf. For it is ne- 
ceflary theKnowledge of the Fact ſhould be at- 
tended with Power to hinder it; one of thele ſe- 
parately, not being ſufficient ro communicate 
any Share in the Guile (f). And the Gover- 
nours of Common-wealths are preſumed to 
know what their Subjects openly and fre- 
quently commit, and their Power to hinder 
it, is always ſuppoſed, unleſs the Want of it 
be manifeſtly proved. The guilt of a Crime 
before it hath been ſudicially tried, remains 
© upon them that committed it; but after Sen- 
* tence is paſſed upon it, they are the Criminals 
© that neglect to put the Law in Execution (g). 


(a) Livy, I. 21. c. 18. 
ſcizing Cadmea, is diſputed. 


. „ Mi 


(b) Vid. Xenophon. rer. Grec. 1. 5. Where the Juſtice of the Action of Phæbidas in 
1) See Gror, B. 1. c. 3. f. 5. with Gronovius's Notes. 
p 112, Ed. H. Sceph. Vid. Senec. de Irà I. 1. c. 16. Concerning the Action of Piſs, 


— 


(c) Herodot. Thalia, 
Pro-pretor of Sicily. Livy, 


k (d) Vid. Gree. I. 2. c. 21. C. 2. and the Examples he there produceth out of Livy, I. 29. c. 16. I. 35. c. 31. 


: 45. C. 23. Valerius Maxima, I. 6. c. 6. ſ. 3, 5. 
. D. / Familia furtum fecerit. 
Cauſ. 1. & 3. diſtinct. 86. 
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(e] Patientia & Receprus, 
( g ) Lycurg. Orat. adverſ. Leocratem. Palyb. I. 4. c. 27. ab init. Gratianus, 


(f) Yide L. 47. t. 6. I. 1. 


The 
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Ins cale of Recepiion,and how far the Common- 
wealth gives Reaſon tor War againſt it {eli, 
by receiving and defending Perſons that have 
injured Others, may be ſeen at large in CGro- 
tus, I. 2.C.21.Y 3,4, 5,6. 

XIII. The ſame Author alſo, J. 3. c. 2. gives 
us a full Account of the Nature of Repriſals, 
which are Violent Executions made upon the 
Perſons or Goods of the Subjects of a Foreign 
Common-wealth, that refuſeth to Adminiſter 
Juſtice (t). In defence of the Equity of which, 
I further add, that as it is a Natural Conſe- 
quence of the Combination of Men into Civil 
Bodies, that the Injuries which one Member 
ſuffers from a Foreigner, ſeem to affect the 
whole Common- wealth; fo it doth not ap- 
pear to be Unjult, that every particular Sub- 
ject ſnould be obliged to alliſt the Diſcharge 
of the publick Debts. Since whatever they 
pay upon that Account, muſt be refunded to 
them by the Common- wealth. But if it ſhould 
be any Man's Misfortune to be a Loſer by the 
Public, he muſt look upon it to be one of 
thoſe Inconveniencies, That are almoſt una- 
voidable in a Civil State; and conſider that 


Theſe are very tolerable Evils, in Compariſon 


of Thoſe, which he muſt have felt in a Wild 
Liberty of Nature. 

XIV. It is manifeſt that Men often make 
War, not only upon their own Accounts, but 
alſo for others (2). But to anſwer for the 
Juſtice of it, it will be neceſſary, Firſt, that 
the Party who is aſſiſted, ſhould have Zuſt Rea- 
ſons for War. And Secondly, that the Party 
that t ſhould be under ſome Particular 
Ties and Obligations to him that 1s — 
concern'd in the War. Becauſe otherwiſe it 
would be very Unjuſt to aſſiſt one Man againſt 
another; ſince as they are Men, they both 
equally deſerve Favour (a). They therefore, 
whom we not only may, but are obliged to 
Defend, are Firſt of All our own Subjects. 
And that not only becauſe they are, as it were, 
a part of the Government, but becauſe the 
End Men at Firſt propoſed to themſelves by 
giving up their Natural Liberty, and ſubmit- 
ting voluntarily to a Cuil State, was the en- 
joyment of ſuch a Defence. So the Campa- 
#:ans thought that by yielding Themſelves, 
and All that they had to the mans, they 
laid a Neceſſity upon them to Arm in their 
Protection (b). Tho' in this Inſtance it may 
be obſerved, that ſince the Campanians had ex- 
aſperated the Samnites, and raiſed an Unyjuſt 
War againſt them before, the Romans could 

not juſtly refolve to Defend them, notwith- 


itanding that they had yielded themſelves to 
be their Subjects, till they had made Satis 
faction tor the Damages, and Defray'd the 
Expences oi the War. But in Defence of any 
particular Subject, the Government can then 
only Ju make War, when it will be 
no great Inconvenience, or Diſadvantage to 
the Whole, or the Majority of the other Sub- 
jects ; becauſe the Government is obliged to 
have a greater Concern for the Whole than 
for a Part; and the greater the Part is, the 
nearer it approaches to the Whole. The next 
to Subjects whom we are obliged to aſſiſt, are 
thoſe Allies that have made this particular 
Condition and Article of League with us. But 
then all Allies are to give Place to our own 
Subjects, when both cannot be aſſiſted; and 
that without any breach of the Leguc. For 
no Common-wealth can be more obliged to a 
Foreign State, than to its own Subjects. And 
therefore in every romiſe ol Aid and Aſſiſtance, 
the Common- wealth makes, this Lim ation is 
implied, As far as 1s conſiſtent with the Obli- 
gations owing to the Subject. And therefore it 
1s very Ablurd to place any Confidence in a 
League, which it is not the Intereſt of our Ally 
to obſerve. But as we ought not to undertake 
any Raſh or Uujujt Mar, lo neither can we 
be obliged by any League to aſſiſt an Aly, 
that engages only in ſuch. Tis true this holds 


chiefly in Offen/rve Wars, but it may alſo bear 


ſometimes in the Defen/ee. For if my Con. 
federate is ſenſible, that he is much weaker 
than his Fnemy, and that his own Forces, and 
All I can ſupply him with, will not make him 
a Match for him; and yet is obſtinately bent 
to hazard himſelf, tho it be to his Certain 
Ruine, when he may treat upon tolerably good 
Terms; I ſhould be a Mad Man to join my 
ſelf with him, in ſo extravagant and hope- 
leſs an Attempt. And thus far what Grotiws 
ſaith (c) is very true, © That we are not ob- 
© liged to ſend Aſſiſtance, when there is no 
Hopes of Succeſs; for Society is form'd for 
© Good and not Evil. But then it is alfo to be 
conſider'd that it would be to no purpoſe to 
make Leagues, if we were to run no hazard, 
or ſuſtain no Loſſes in the Defence of an Ay. 
Next to our Allies are our Friends, or thoſe 
we have join'd our ſelves to, by particular Tics 


of Aindueſs and Aeſpect. To theſe, tho' we. 


have not promiſed by expreſs Article of Treaty, 
to ſend a certain determinate Aid or Supply, 
yet the Nature of Friendſhip it felt ſuppoſeth 
an Interchange, and Union of Faith, and that 
one Friend mult be concern'd for the other's 


— 


( 1 ) This Definition of Repriſals is taken out of our Anthor's Abridgmenr De Offc. Homi nin, & Cive, L. 2. 


c. 16. ſ. 10. See Mr. Earkeyrac's Note upon this Section. 


(a) Lucan, I. 4. v. 707, Cc. 
Qui conferre duces meminit? Quis pendere canſc.rs ? 
Qua ſtetit inde favet; weluti fatalis arene 
Muneribus, non ira Vetus concurrere cogit 
Productos, odere Paret. 


b) Livy, I. 7. c. 31. Florus, J. 1, 4. 7. 


(e] Vide Grat. J. 2. c. 28. f. 4. 


(2) See Grottus, B. 2. C. 25. 


The Cauſe belongs not to a General's Care, 

Their's he thinks Beſt for whom his Arms Declare; 
As when in Bloody ſhows upon the Stage, 

The Gladiators gencrouſly Engage, 

Not Malice, noc Revenge creates the Fight, 

But rival Bravery, and equal Might. 


ſafety 


„2 eee 


iS > 


— 


mon Affinity and publick Relations of Mankind: 
Tho' tometimes thoſe alone may be ſufficient 
Motives to us to undertake the Defence of a 
Perſon manifeſtly injured and abuſed : Eſpe- 
cially ſince it may eaſily be made our own 
Interelt to do it; and fince nothing can tend 
more to promote Publick good, than to puniſh 
thoſe that take pleaſure in diſquieting and in- 
juring Others. And therefore Sola upon this 
view when he was asked, how there might be 
Fewer Injuries committed in the World, an- 
ſwered, If they that were not injured, would 
be as much concerned as they that were (a). 
But then we are not to imagine that every 
Man, even they that live in a Liberty of Nature, 
hath a Right to correct and puniſh with War 
any Perſon that hath done Another an Injury, 
barely upon pretence, that Common Good re- 
quires, that ſuch as oppreſs the Innocent, 
ought not to eſcape Puniſhment, and that what 
toucheth one, ought to affect all. For other- 
wile, ſince the Party we —_— to be Unjuſtly 
invaded, is not deprived of the liberty of uſing 
Equal Force to repel his Enemy, whom he 
never injured; the Conſequence then would 
be, that inſtead of One Far, the World mult 


ſuffer the Miſeries of Two. Beſides, it is alſo 


contrary to the Natural ty of Mankind, 
for a Man to force himſelt upon the World 
for a Fudge, and Decider of Controverſies. Not 
to ſay What dangerous Abules this Liberty 
might be perverted to, and that any Man 
might make War upon any Man upon ſuch a 
Pretence. The wrong therefore Another Man 
ſulfcrs, is not reaſon ſufficient to engage me 
in his Quarrel, unleſs he calls me parucular- 
ly to his Aſſiſtance, ſo that Whatever I under- 
take to do, 1s not to be charg'd upon me, but 
upon the Perſon that deſires my help. But 
whether it be lawful to take Arms in Defence 
of the Subjects of a Foreign Common-wealth, 
againſt the /nva/ions and Oppreſſions of their 
Sovereign, is a Queſtion ; for the Solution of 
which 1 refer you to the Opinion of Grotzus, 
(t) the ſafeſt Anſwer that can be given to it 
ſeems to me to be this, that we cannot Law- 
fully undertake to defend the Subjects of a 
Foreign Common-wealth in any other Caſe, 
than when they Themſelves may Lawfully 
take Arms to repreſs the inſupportable Tyran. 
uy and Cruelties of their own Governours. 

XV. Of the Declaration neceſlary to Solemm 
War, Grotius largely informs us, [ 3. c. 3. 

XVI. The ſame Author, J 3. c. 4, Cc. gives 
us a long Account of many Nations that 
never ſet bounds to Themſelves in any of 


uſually give Laws to their Souldiers, pre- 
ſeribing how far they are to uſe Foftilities 
againlt the Enemy, and puniſh the violation 
ot Them upon the Offenders; Vet this is not 
done becauſe they ſuppoſe the Enemy is or may 
be injured; But becaule it is neceflary that the 
General” Orders ſhould be obey d, and that Mi. 
litary Diſcipline ſhould be ſtrictly obſerv'd. So 
that tho' a Perſon, who in a Solemn War had 
behaved himſelf with greater Cruelty and Out- 
rage than the Zaw of Nature will permit, 
ſhould afterwards happen to be indicted or ac- 
cufed for it in any e Common- wealth Un- 
concern'd in the War; it would be a very Un- 
common way of Proceeding, ſhould He be 
ſentenced for a Ruffian or Qſurdęrer, and 
be uſed as ſuch. Becauſe as it does not be- 
long to the People of one Nation to enquire 
what others are guilty of abroad; So there 
ſeems to have been a Tacit Kind of Agree- 
ment of Nations that one ſhould nat paſs 
Judgement upon the Wars Another engages 
in. For why ſhould One at a diſtance from 
the Diſpute, and no Aly to either of the Par- 
ties engaged, give Himlelf the trouble of 
making another's Quarrel his own ? Beſides, 
that, even in a t War, it mult be allow'd 
difficult to know what are the juſt Meaſures 
of Self-Defence, in what Method to exact 
Satisfaction for Damages, and what ways to 
take Caution for the Future, So that in ſhort 
it is ſafer to leave theſe Things to the Con- 
3 of the Parties engaged in the War, 
an to venture to give ſentence 
Affair, the 5 of which hs of 
dangerous Conſequence to our ſelves ; Eſpeci- 
ally fince the Parties at War themſe] ves by a 
Tacit Sort of Compact agree, Either to encreaſe 
or abate the Hear of the War as they pleaſe. 
XVII. How far in Particalar it is uſual to 
_— 2 Liberties of Mar upon the Ferſons 
of the Enemy, may be ſcen at large 
. ap a y rge in the ſame 


XVIII. It may alſo in the next place, be par- 
ticularly enquired, Whether it be lawlul to Al- 
ſalſinate an Enemy ? And here Grotias,(2) thinks 
that there ought to be a Diſtinction made be- 
tween Perſons that violate their Faith whether 
Expreſly or T acitly given, as Soaldiers, Subjes 
Laſſals, Refugees ; and Perſons that were never 
bound by Faitb. And that to employ the Larter 
as Aſaſſmes, is what no Law forbids (b): But 
that to make uſc of them, who mult by the 
Aet be guilty of Falſbood and Treaſon, is what 
the more C:yr/:2ed part of Mankind, always 
look upon as the greateſt Infamy and Baſeneſs. 
Tho' againſt Rebels, Pirates, and High-way- 


(a) Plutarch. in Solon, p. 88. D. Quintilien. Inſt. Orat. I. 4. c. 1. p. 270. Tis natural for us to Pity the Diſtreſſed. 


Euripides Suppl. v. 267, 268. 
Exe N ey lu e id rear, GC. 


(:) B. 2. c. 25. ſ. 83. (2) L. z. c. 4 ſ. 18. 


The Beaſts purſued, to Rocks and Cliffs retreat, 
The Slave clings to the Altars of the Gods, 
And States diſtreſsd their Neighbours Aid implore. 


(b) Mori, Utop. J. 2. 


Nen, 


may be of 
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men, the molt Scrupulous Frinces never doubt 
to propoſ- even Rewards to the Perſon that 
can kill or apprehend them. Nor does any 
body blame the Conduct, or think the Meaſure 
hard; becauſe theſe are known to be common 
Enemies, and lie under the Publick Oatum of 
all. The ſame Anſwer will ſerve that other 
Gezeral Queſtion, Whether it be lawful to 
uſe any Mans Service Promiſcuon/ly in War? 
Where we are to diſtinguiſh between them 
that betta, or Revolt from their Maſters and 
offer themſelves Yo/untarily, and them that 
ſuffer themſelves to be corrupted in their Faith 
by the force of Rewards and Promiſes. 
common practice of the World the Former 
may lawfully be employd; But as Grotms 
thinks, J 3. c. 1. H 21, 22. not the Larter (a). 
Tho' I think it may very well bear diſpute. 
For ſuppoſing the Cauſe | engage in, be Juſt, 
I have Right to diveſt my Enemy of all Forces 
and Succours, to make him as defenceleſs as, 
and to give him all the aiſturbance, and do 
him all the damage, I can, which are the 
Things aim'd at, in ſolliciting his Subjects to 
2 De fection. And I do not ſee any ſufficient 
Reaſon, why I may not purſue that End, by 
tempting my Enemies Subjects with the Hope 
of Rewards, as well as any other way. Eſpe- 
cially fince it is on all Hands allowed, that 
an Enemies Subjects may be lawfully frighted 
by falſe Threats and ſhows of fear, to ſur- 
render themſelves, and conſequently to deſert 
their Maſter. Which fort of Deſertion is not 
wholly excuſable; fince it is known that 
by the Laws «Military, they that ſuffer them- 
ſelves to be impoſed upon in that Manner are 
as liable to Capital Puniſhment, as they that 
are guilty of perfidiouſneſs and 4iſloyalty. For 
Comwardice and Credulity are as inconſiſtent 
with the Duty ot à Souldier, as Faithleſineſs 
and Treachery. And further, tho' Force 1s 
the molt Lawful, and the Braveſt way of at- 
racking an Enemy, yet this doth not make it 
unlawful, to have recourſe to Fraud. And 
tho' theſe Deſerters I ſpeak of, are certainly 
criminal Themſelves, ”= there is no Reaſon, 
why the Party that follicited them to a De- 
ſertion, ſhould bear any ſhare in the guilt of 
it. Becauſe I don't ſee any manner of Obli- 
gation, why I ſhould abridge my ſelf of the 
Liberty of making Uſe of the eaſieſt Methods 
to obtain my Right, only becauſe by doing ſo, 
I may give Them Occaſion to be guilty of Sin, 
who have already by the Injuries they have 
done me, broken off all Communication of 
Right with Me. And why may 1t not be law- 
tul for me to win thoſe with my Money, whom 
I might otherwiſe conquer with my Sword ? 
Eſpecially ſince after all the Propolitions and 
Sollicitations I can make to them, it is ſtill 
left to their own Choice, whether they will 
look upon me for an Enemy, or buy my fa- 
vour by entring into my Service. But in time 
of Peace there are theſe two Reaſons, why I 
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'a) Vid Ruintil, Decl. 255. 


By the 


(b) Procop. Hiſt, Goch. I. J. c. 8. 2 Ce) Vid. Paler, Max. 1. 6. c. 5. . 7. 
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ought not to importune another Man's Servant 
or Subject, Unju/tly to deſert from his Maſter 
and come over to Me. Firſt, becauſe I have 
then no lawtul Power to intercept any thing 
that belongs to Another. And Secondly, be. 
cauſe I cannot juſtly puniſh, or do an Harm 
to Him, tho' he ſhould refuſe to deſert, and 
make Me his Maſter. Both which are mani. 
feltly allowed Me in the Caſe before us. As 
therefore the Propriety my Enemy hath, to 
what he calls his own, is no manner of reaſon 
to Me, why I may not take it from Him; fo 
the right he hath over his Subjects is ſo far 
inſignificant with Me, as I am under no obli- 
2 to be in the leaſt concern d, that He 
ould always inviolably enjoy it. And there- 
fore the ObjefFion uſually made againſt this 
Opinion, that a Man cannot incite another to 
do a thing, which He muſt fin in doing, or 
that, That Man is guilty of Sin himſelt who 
ſupplies another with a Cauſe or Occa/ion of Sin 
ſeems to Me, to hold only between ſuch as 
are not Znemies. For an Enemy in reſpect to 
Me, is in ſuch a State, that as long as I am 
in purſuit of my Right, and in Arms againſt 
Him, I have no reaſon to trouble my ſelf 
whether He takes from thence, an Occa/tors 
to {in or not. And therefore tho' perhaps my 
Promiſes, or my Money may be really the In- 
ducement to Another to be falſe and deſert ; 
yet in Reaſon, the crime of Falſeneſs and 
perfidiouineſs cannot be charged upon me as 
my own; becauſe for the Preſent, the State 
of Far hath entirely broken off all Commerce 
and Communication of Right, between Him 
and Me ; and He himſelf, as far as in him lay, 
ave me an Unlimited, Infinite Power, and 
Liberty againſt Himſelf, And fince it is not 
in the leaſt unlawful to put an Enemy to the 
Sword, when the State and Poſture of Hur 
requires it; I do not ſee why it ſhould be 
thought Criminal, to offer Him a Temptation 
that may poſſibly tempt him into Sin. For it 
1s evidently a Weak Argument, which ſome 
222 to the Contrary, that Faith ought to 
kept by Enemies; and that therefore an 
Enemy's Subjects are not to be ſeduced to De- 
ſertion. But after all, a Man ſhould be cautious, 
that he don't ſet an Example to others, that 
one Time or other may be of dangerous Con- 
ſequence to Himſelf. And without diſpute, it 
is an Evidence of uncommon Greatneſs, and 
Generolity of Spirit, when a Man hath it in 
his Power, to refuſe to make Uſe of fo eaſy a 
Way of Acqui/ition. Beſides that, It is cer- 
*tainly True (b), that a Man that accepts the 
© Service of a Traytor, tho' upon the heat of 
© his Succeſs, he may think himſelf obliged by 
© him; yetafterwards when he reflects upon the 
Action, he will begin to ſuſpect and then to 
fear, and fo to hate the Traytor, tho he loved 
© the Treaſon, becauſe he knows he hath had 
© already ſufficient Experience of the Iuſin- 
* cerity of his Faith (e). 


—  — — — —2 
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XIX How far the Liberties of War may be ex- 
tended upon the Goods of an Enemy,and Things 
we call Sacred, we are inform'd by Gro. J. 3. c. 5. 

XX. The Laws of Nature and Conſcience 
in a Juſt i ar allow (1) a Man to make ſuch 
Acquiſitions out of what his Enemy poſſeſſeth, 
as will either reſtore Him what was due to 
hiw, or give him an Equivalent to it (2), fur- 


ther, and all that, the refuſal of the payment of 


which, gave Birth to the War; And beſides, 
to latishe himſelf for the Charge he was at in 
recovering his right by Force; and to all if 
there be any thing elſe, which he thinks ne- 
ceſſary to ſecure further to himſelf, and take 
by way of Caution from the Enemy. And 
therefore if a Man inſults and oppreſſeth his 
Neigbbours, upon the Confidence he repoſeth 
in his Riches when he happeneth to be over- 
power d; it is but Juſt he ſhould be deprived 
of his ſuperfluous Wealth, that for the future 
he may learn to be more Qxuzet and Peaceable. 
But by the practice of the World, a Man makes 
himſelf Abſolute, and Perpetual Maſter and 
Proprietor of every thing he takes from his 
Enemy in a So/emn Har, tho' much — 
the Preten/ions the War begun upon, Yd. 
Grot. I. 3. c. 6.1. 1, 2. Where He alſo ſhoweth, 
When both Moveables and /mmoveadles may be 
ſuppoſed to be Taken (3). Where it is to be ob- 
ſerv'd, that the Right to Acgui/itions of War is 
of Force only againſt any 7 hird diſ-mmterefed 
Party. But to give the Conguerour a right of 
Propriety, that will hold good againſt the Cor- 
quer a, there mult of neceſſity be a Pacification 
and Agreement between both the Parties; other- 
wiſe the Right 1s ſuppoſed to continue {till in 
the old Proprietor, and whenever He is Strong 
enough, He may juſtly ſtruggle to recover it. 
XXI. It is alſo diſputed, to whom the A- 
qui ſitions of Solemn War belong; whether to 
the whole Body of the People, or to any Par- 
ticular Perſons among the People, or to them 
that made the Firſt Se:zure? (4) Which Contro- 
verſy I think may thus 1n ſhort be concluded. 
It is certain that the Eight of War is lodg'd in 
the Sovereign, under which Right 1s comprized 
that other, of Arming the Subjects, of Leading, 
or Sending them abroad upon Expeditions, as 
alſo the Feb to Ra:ſe Money upon them, and 
other Neceſſaries for Var. But ſince Wars 
are undertaken, Either to recover the Rights 
or Dues of the Private Subject, which the 
Enemy wilfully refuſeth to pay, or Elſe upon 
ſome Publick Cauſe, which concerns the whole 
Common- wealth; It eaſily appeareth, that in 
the Firſt Cale, the principal thing to be taken 
care of is, that the Perſons, upon whoſe 
Wrongs the War began, may be reſtored to 
their Rights. And the las in This in- 
{tance, and in Wars that begin from a more 
Publick Cauſe, All that is Taten is Firſt Ac- 
quired to the Sovereign, as to Him that gives 


Authority to the War, whatever Hands it 
firſt fell into, Whether the Mercenary Soul. 
diers, or Subjects obliged to Military Ser- 
vice upon Summons without receiving Pay 
(a). But becauſe Far lies heavy upon the 
Subjet?s, Whether they are only Taxed to ſup- 
port it, or are obliged to ſerve in it Them- 
telves, it is no more than a Good Prince, that 
hath a Love for his Subje&s would yield to, 
That the Subjects ſhould be allowed in Re- 
turn to make ſome advantage to Themſelves 
by the War. Which may be done, Either by 
| Sus to them a Certain Pay from the Pub- 
lick, when They go out upon any Expedition 
(b), or by ſharing the Zoozy among Them, or 
by giving every One leave to keep the Plunder 
He gets himſelf, (As the Cuflom was among 
the Greeks, when they proclaim'd War, to de- 
clare at the ſame Time, that every Man ſhould 
have Free Plunder (c), ) Or Elſe by giving the 
Booty to the Publich, in order to cafe the Sub- 
jects of the burthen of the Taxes for the Fu. 
ture. Mercenary Souldiers have no Right to 
any Thing but their Pay. What is given them 
above that, is Matter of Bounty ; or perhaps 
Reward for their Good Service, or Encourage- 
ment to their Valour ; Grot. in the place, above 
mention'd is very large upon this Subject. 
But upon His dilklnctien of As of Hoſiilitp 
into Publick and Private Art, Which are un- 
dertaken only upon the occaſion of the Publick 
War, it may be obſerv'd, That it may be very 
juſtly queſtion'd, Whether every Thong taken 
in War by Private Floſtilities, and by the Bra- 
very of Private Subjects, That have no Com- 
wits to warrant them, belongeth to Them 
that take it. For This is alſo Part of the Right 
of War, to appoint what Perſous are to Act in 
a Foftile manner againſt the Enemy, and how 
far. And in Conſequence, no Private Perſon 
hath Power to make — in an Enemies 
Country, or to carry off Spozl or Plunder, with- 
out Permiſſion from his Sovereign. And the 
Sovereign 1s to determine how far Private 
Men, when They are permitted, are to uſe 
that Liberty of Plunder ; And whether They 
are to be ſole Proprietors in the Booty, or only 
to ſhare a Part in it. So that all that a Private 
Adventurer in War can pretend Right to, 1s no 
more than what his Sovereign will pleaſe to 
allow Him. For to be a Sonlaler, and to Act 
Oenſtvely in an Hoſtile manner, a Man mult be 
ommiſhon'd by Publick Authority. And there- 
fore Cato us'd to ſay, that no Man had any Right 
to fight an Enemy that was not a Souldier {d). 
XXII. As to the Acqni/ition of things /ncor- 
poreal, it is to be particularly obſerved, that 
They are never acquired but with the Subject 
they inbere in. The Subjects they mhere in, 
are either in Perſons or in Things. Thus to 
inſtance, in Things; There are often certain 
peculiar Rights inherent 1n certain Lands , 


(1) This is ſhown above, in B. 4. c. 6. ſ. 14. 


(2) See Mr. Barbeyrac's Second Note upon this Section. 


(3) Vid. Gree. d. I. f. 3, 4 (4) See Greer. B. 3. c. 6.1. 8, 9, C. (a) £lian. V. Hiſt. I. 6. 6.6. The sparten 
Soulicrs were not allowed ſo much as the Spoils of the Enemy. (b) Vid. Liv. I. 4. c. 60. & I. 5. c. 4. 


(c) Vid. Pe. I. 4. c. 26, 36. (d) Cic. Off. I. 1. c. 11, Add. Ziegler upon Gree. L 3 c. 6 23. 
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Rivers, Ports, Towns, and Countries, or rather 
the Perſons that are the Proprietors of thoſe 
T hing\, are inveſted with certain Rights, over 
other Per/ons and Things. But here it is to be 
confidered, Whether this Right be annexed 
to this particular Thing, by Perſonal Compact, 
or by Real; Or Whether the Perſon that Firſt 
united this Riz4t to the Thing, agreed by Com- 
pact, that that =_ ſhould continue in the 
Proprietor of the 7 bing, Whoever He might 
happen to be, or by what 7: ſoe ver He came 
to the Poſſeſſion of it; Or Whether He in- 
tended that the igt ſhould be no longer va- 
lid, than Certain Perſons ſhould poſſeſs the 
Thing by a Certain Title. If the Right be an- 
nex'd to the T hing in this Latter Method, it 
is manifeſt, that it is not Every One that 
poſſeſſeth himſelf of the Thing by any Tithe 
whatever az Random, that hath Power to ex- 
erciſe that Right ; but it muſt be conſidered 

Whether that Tight ought to follow a Title of 
an Acquiſition of War, by its Firſt Inſtitution. 
But thoſe Rights (t) which are /mmedtately,and 
in Themſelves applied, and annex'd to Perſons, 
relate either to other Perſons or Things. The 
Rights which are annex'd to Perſons, over 
other Perſons, Since they are not obtain'd 
but with the Conſent of the Perſons Them- 
ſelves (and this Conſent doth not reſpe& any 
Man Promiſcuouſly, but only ſome Certain 
Men) cannot be ſuppoſed to be acquired with 
the Perſons, Tho' perhaps, the Perſons they 
were annex d to, and lodg'd in, may fall into 
their Enemies Power. Thus for inſtance, tho' 
a Prince happen to be made Priſoner of War, 
his Enemies have not therefore acquired his 
Kingdom with Him, And the taking an Hut- 
baud, or a Father, doth not give an Enemy 
power over the Viſe or Chilaren (a). When 
indeed an Enemy hath taken the fe and 
Husland together, He hath a Rzg47 over the 


Captive Wife , but not becauſe He took the 


Husband with Her, but ſolely becauſe He 
hath made Her his Priſoner. Neither would 
He have had more or leſs Power or Right, 
whether he had taken her Zusband at the 
ſame time or not. Neither doth the Conquer- 
our acquire any Conjugal Power over the Ca 

tive Hife, but barely ſuch a Rigöt as is uſu- 
ally acquired over Captiues. As to the Rights 
that relate to Things, we mult diſtinguiſh, 
whether the Perſon be Member of a Common- 
wealth, or live out of Civil Government, in a 
State of Nature. If he liveth in a State 
Nature, the Enemy that taketh the Perſon, 
1s ſuppoſed to have taken all the Things with 
Him, or at leaſt to have poſleſs'd himſelf of 
power to take them, becauſe there is no Body 
to reſiſt Him, or that hath any Tight to hin- 
der ham from 1 all he had. But in 
Common-wealths, the Thing is not loſt with 
the Perſon, but the Rigbt of it devolves to 
other Perſons of the fame Common. wealth, 
or upon Default of theſe, to the Publick. And 
therefore if a Subject of any Common-wealth 


be taken by an Enemy, his Goods that were 
not taken with Him, are not acquir'd by his 
Congueror, but fall to him that would have 
been his Heir at Law, if he had died a Natu. 
ral Death. But if the Enemy hath taken the 
Goods with his Perſon, that the Things taken 
are Prize of War, 1s Title enough to juſtifie 
his Propriety in them, and it is perfectly need: 
leſs for him to derive that Propriety from the 
Perſon of the Laſt Pofſefſor , whom He took 
with Them. And ſo the Thing is the ſame, 
as far as concerns the Right of the Conguerer , 
to the Things He hath taken, whether He take 
the Proprietor with them or not. 

XXIII. The Fam'd Queſtion once moved in 
the Great Council of Greece may ſerve to illu- 
ſtrate what hath been ſaid which Quintilian (b) 
ſays, was occalion'd Thus. When Alexander 
the Gree? took and deſtroyed the City of Thebes, 
He found an Juſtrument, in which it appear d, 
that the 7hebans had lent the Theſſalians an 
Hundred Talents. Alexander, becauſe the 
Theſialians were in his Service, freely gave 
them up the /nſtrument. The Thebans who 
afterwards were reſtoced by Caſanaer demanded 
the Debt. The Reaſons the Thebans brought 
to juſtifie their demand, are to be ſeen in 
the ſame Place (b) in Suintilian. To which 
the Theſ/alians might have anſwered. Firſt, 
that what was taken away by Juſt force cannot 
be demanded again. That by the Cuſtom of 
Nations, the FHlaſtilities committed in Solemn 
War are look'd upon to be Zaft ; and in conſe- 
quence, the Former 3 can have no 
Pretenſion left to any Thing that was taken 
from him, after a Peace is eſtabliſhed. Se- 
condly, that a Right of War is a Valid Title, 


when a Thing comes to be diſputed in the civil 


Court, For after a War is ended, if any Con- 
trover/ie ariſe about any Thing IT have taken in 
the War, tis enough to plead that I have a 
Title to it as prize of War. Thirdly, that 
What is taken in a 7% Var may very juſtly 


be retain'd in Peace, Eſpecially after the Arti- 


cles of Peace are ſettled and agreed upon on both 
Sides. For then, every Thing 1s ſuppoſed to 
be left entirely to the Poſſeſſor, which He is 
not expreſly obliged to reſtore by the Articles 
of Treaty. Fourthly, thoſe RH. which are 
Properly and Ultimately founded in the Thing 
themſelves may be acquired with the Perſon 
that is made Captive, ſuppoling the Captive 
giveth his Conſent to transfer them to Me ; 


of which Conſent I have power to force him to 


by threatning him with ſome greater Evil. 
Wherefore as I can make over an Action of 
Debt to another Man, and the Effect will be, 
that the Debtor muſt be obliged to pay his 
Debt to him, as much as he was before to me; 
ſo if a Captive conſent to make over his Action 
to me, what the Deb/or owed before to my 

tive is now become due to me. And thus 

xander might, if he pleas'd, have made 
Himſelf the Creditor, in the Inſtance before 
us, tho he had left the Theban Common-wealth 


(1) See Gree. B. 3. c 7. . 4. andc.8.1. 4. (a) Vid. Gree, d. I. (b) inf, Orat. I. 5. c. 10. p. 387, * 4 
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to remit the Debt. And therefore when Ale. 
xander ga ve up the Iaſirument of the Debt, 
to the Thefſa/raris, it is not to be ſuppoſed, 
that he d id it for fear the City of Thebes; which 
he had then laid in Ruins, might ſometime or 
other afterwards demand the Debt of them, 
but to give them Affarance, that he himſelf 
would never require any thing of them upon 
that Account. Fifthly, It is Abſolutely falſe, 
that as long as there is any One Subject of a 
Comthon-wealth lefr alive, that he mult be 
{bppofed to be the Creditor of the whole Debt, 
and conſequently, that he hath the ſame _— 
the Common-wealth had to demand its Debrs. 
For thoſe Particular Perſons that out- live the 
utter Diſſolution of the Body of the Common- 
wealth can have no manner of Pretence tb 
aſſume to themſelves the Agöt of the Com- 
mon- wealth; ſince it is not to be ſuppoſed 
that they any longer conſtitute it. And it is 
manifeit that Alexander totally diffolv'd and 
extirpated the Theban Commonwealth, fo 
that, they that eſcaped the general Deſtruction, 
could not be look d upon to be a People. And 
they that afterwards re-eſtabli'ſhd the Common 
wealth of Thebes, were manifeſtly a New 
People. And tho' perhaps the Ancient 7 bebans 
might have had certain peculiar Rg, yet 
theſe New /nhabitants could not pretend to 
afſame the ſame to themſelves, barely from 
the Place they liv'd in, unleſs they obtain'd 
themall anew. Which was not done with rela- 
tion to the The//alian Debt. Sixthly, the T heſ- 
ſalians did not take any unjuſt Methods to ob- 
tain the /n/{rument, but received it from One 
that voluntarily offer'd it to them, and who 
had Thebes, and all that belong to it at Mercy, 
purely with Intent to pardon them the Debt. 

XXIV. Conquer'd Nations, as well as Par- 
ticular Perſons, may be brought under Domi- 
nion: but that it be /awf#u/ and oblige the Con- 
ſciences of thoſe who ſubmit to it, it is re- 
quir'd, that the Vanquiſh'd promiſe Expreſly 
or tacitly to acknowledge the Congueror for 
their Maſter, and that he for his part will not 
treat em any longer as his Enemzes (1). 

XXV. I ſhall now briefly enquire how things 
Loft in War return to the ancient Proprietors 
and Maſters. And here in my Opinion, no- 
thing can be more agreeable to natural Equity, 
than that ſuch as have been made Priſoners of 
War, when they find Means to eſcape out of 
their Enemies Reach, and are under no Obli- 
gations of Faith to them, and return to their 
own Country, ſhould not only recover their 


former Quality and State in the Common- 
wealth, but be allo reſtored to all their Aug, 


| Goods and Fortunes. But with Reſpect to 


Things, whether they be Moveables or Im- 


\ afrvreadles, if while the War continues, they 


are retaken from the Enemy, either by our 
Sefves, by our Subjefts, or our Souldiers, it 1 
juſt and reaſonable, if they are to be dit 
guiſh'd, that they ſhonld be reſtor'd to t 
Ameient Proprietors. For ſince the Common- 
wealth is engaged to defend and ſecure the 
Subjects as far as Is poflible, in their Goods 
and — — there muſt, it is evident, be the 
lame Obligation upon the Publick to take care 
that what is taken from them be reſtored. And 
it is no Exception, that theGoods were recovered 
by the Souldiers. For Souldiers are only the 
Flands of the Common - wealth, and what they 
win with their Stwords, they acquire to the 
Common- wealth, and are not to make their 
own Private Purchaſe. And ſince it would be 
Oppreſſun and Iujuſlice in the Common- wealth 
to recover thoſe Goods only for it ſelf, which 
the Private Subjects Loft in War; there can 
be no Way left but to return them to the An. 
cients Proprietors (a). Thus in Homer, tis 
ſaid that the Yoory was divided among them, 
that had loſt to the _ before. How the 
"Roman Laws provided in ſuch Cafes, and eſpe- 
cially with regard to the Poſt/mmmrum, is with 
Suck Exattneſs explain d by Crotius, I. 3. c. g. 
XXVI. A whole Nation, when it hath Ei- 
ther by its own Strength, or by the Aſſiſtance 
of Friends and Allies, ſhaken off an Enemies 
Yoak, without doubt recovereth its Liberty, 
and Ancient State. And if any Part of what 
they were poſleſt of remains ſtill in the Ene- 
mies Hands; they have — Pretenſions to at- 
tempt to recover it, as long as a War 1s kept 
on Foot, and Peace is not yet concluded. But 
if a Third Common-wealth reſcue a Nation by 
a War, which was overpower'd and enſlaved 
by Enemies, in its own Name, and for its own 
Advantage, the Nation only changeth its 
Maſter, but is as far from Liberty as ever. 
And we may ſay the fame of a Par? of any 
Nition. But if a Part of a People be recover- 
ed by the People they were for ſome time di- 
vided or torn from, or by their Allies, they 
again incorporate with the old Boay, and return 
to the Place and Rights they had before. Tho' 
perhaps indeed, with an Al it may be agreed, 
that he may keep what he won from the Ene- 
my, tho' it before belonged to us. Demetri- 
us, in Juſtin, when he loſt his Ammgdom, choſe 
rather to yield it to Ph1/7p, than leave it to the 
Romans (b). But tho' a Part of a People aſſert 
their own Liberty, and ſuppreſs their Enemies 
by their own Strength, they muſt return of 
Chur je to their Ancient Yoay, and mult not pre- 
tendtoereFa ate Common-wealth by ons 
ſelves, when the old Commen-wealth hath not 
quitted its Rg to them, as a Part of its Boay. 


— 


(1) This P 
(a) Vid. 1 Sam. XXX. 22 Ce. Homer. Iliad. 1. 11. 
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is taken out of our-Author's Abridgment 
B. 3. c. g. ©. 15. See above, in B. 7, c. 9. f. 3, 4. See Mr. 


de Offic. Hom, &. Civ. J. 2. c 16. f. 14 See Grot 
Barbeyrac's Note upon this Section. 
(b) Juſt. 1. 29 c. 2 . 
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C AHA Tr. VII. 
Of Compatts that relate to War. 


IE may now be proper to take a view of that 
Sort of Publick g which preſup- 
poſe a State of War. And thele are of two 
ſorts. Firft, Such as put an an End to War. 
Secondly, ſuch as do not put an end to it, but 
only in ſome Reſpects, guaizfie and confine it. 
but becauſe I conſider theſe Ca. in par- 
tica/ar, | ſhall firſt enquire in general, into the 
Palidity of thoſe of the latter Sort. | 
if, All c s therefore made with an 
Enemy, ſaith Grotius in general, engt 10 be 
obſerv d, + 3. c. 19. which indeed is true of 
Compact that tend to Peace, but is I think 
liable to diſpute with Relation to ſuch as leave 
us in a State of War, without deſign to remove 
it. For I queſtion, whether it be a Conciiſtue 
Argument, that becauſe a certain particular 
Man underſtands what is done, and hath power 
to give his Conſent to it; therefore that from 
his Promiſe Another Perſon may derive 2 
Right, and he himſelf may contract an Oblz- 
gation to the Other. For a Cate of War, as 
tuch, hath no other Afcaſare of Arion but 
Force. The proper uſe of Faith is to advance 
Peace. And therefore it looks like an Abſur- 
dity to employ Faith without thoughts of re- 
{toring, or preſerving (i) Peace by it, and much 
more to —_ ule of it, to protraec? and carry on 
War, rather than put an ua to it. Beſid 
when I enter into Articles of Treaty, tis im- 
plied, that I defire the Perſon I treat with 
ſhould believe me and rely upon my Faith, 
But now it is a fort of a Contradiction, to re- 
quite of him ſuch a Dependence upon me; 
and yet at the ſame time to profeſs, that I re- 
ſolve to continue his Enemy; that is, to do 
him all the miſchief every way I can. - Fora 
State of Fotility in it ſelf gives a Man 2. 
limited Liberty, to take all the Advantages he 
can againſt his Enemy. And it is a Contre- 
diftion to my Actions to make a Proteſtation 
not to uſe the Liberty of an Enemy, while I 
pe rſiſt to continue in an abſolute State of War. 
And therefore what I ſaid before doth not ex- 
tend to this Caſe; that ſuch as enter mio m- 
pat? with one another, do by that very Att re- 
nounce all Exceptions to one anothers Perſons, 
which may mate them ſuſpect᷑ one another 10 be 
falſe to their Faith. For where both Parties 
do ſeriouſly renounce all ſuch Exceptions, 
they are already ceaſed to be Enemies. But 
where they openly profeſs that they intend to 


continue Foftalities; the Evidence of Fall 


confutes their Promiſes. And therefore. a 
Man mult rather ſyppole that they only deſign 
to impoſe upon and enſnare one , and 
by making one another heedleſs and ſecure, to 


12 for further Miſchiefs. 80 when 
ſetas, in Procepias, lent to azk Toti 
what Day he would ſet for Battle, His Anſwer 
was, after cight days I'll mect you in the Field 
Upon which, they that were ſent return'd and 
told their Maſter what was agreed to. But he 
ſuſpecting ſome Falſhood, put himſelf in a rea- 
dineſs to give his Enemy Battle the next day; 
and He proved not to be miſtaken, for the next 
Morning, before Intelligence could be brought 
by the Scouts Tolilas was advanced and marching 
towards him with all the Body of his Army (a, 
But then, neither can the Perſon that happens 


to be ſurprized by ſuch a Compaꝶ, claim any 


« 


new Tight againſt the Perſon that betray d him 


by it; becauſe the State of Hoftility it ſelf 
already gives him as much Liberty as he defires. 
If it be ſaid, that ſuch Cmpact s ſhould be oh- 
ſerv'd, for fear the Enemy when he finds him- 
ſelf deluded, ſhould be exaſperated, and purſue 
the War with greater Rage and Obſtinacy : 1 
anſwer, that this * _—_ that theſe 
Compacts are to be meaſured on the #/c 
and advantage of them. And I Neal 1 2 
true, that when the time or place for Battle ir 
agreed upon with an Enemy, it is a ſort of In- 
juſtice to fail in either, becauſe the revenge of it 
wilt generally recoil upon the cruel and the faith- 
leſs (b). We are not always obliged indeed 
to make uſe of the utmolt Libertics of War; 
nay, it is often the greateſt Glory to ſpare an 
Enemy, when 1t 1s in our power to ruin and 
deſtroy him. But ſince War becomes lawful 
upon , Account, namely, when it is neceſ- 
ſary we ſhould defend or aſſert our own Age, 
where they are not to be obtain d by peaceable 
means, we ought to think that the ſborzeft way 
to the attainment of that End is moſt agree- 
able to Nature. And therefore ſince by Com- 
pads, that tend only to moderate and gualific 
FHeftilities, the War is only draws out into 
greater Length ; is evident they mult be con- 
trary to Nature (c). But however this be, it 
is a Cuſtom which among others hath obtain d 
in the more Civiliz'd Part of the World, (per- 
haps out of a particular Reſpect to Military Br . 
very,) that ſuch Compact: ſhould be look d upon 
to be valid which were not intended to put an 
End to the State of Har, but only to abate 
the Heat of it, and give the Parties engaged, 
Liberty to take breath. Of this fort are 77 

ces for certain Days, and ſometimes Fours 70 
bury the Slain ; The Agreements to grant Paſſage 
through one anothers Guards (2); And ſomc- 
times that no Ho/tilities ſball be uſed in certain 


Places, certain Perſons and Things ; that 
there be Ceſſation of Arms at ſuch 8 par- 


| (1) See Mr. Barbeyrac's Note upon this Section. (a) Procepius Hiſt. Goth. l 4. (b) 4479). De Othc. | 1. c. 29 


(e) Vid. Hobbes de Cive, c. 3. f 27, 


(2) See Gro, J. 3. c. 21. . 14, Ce. 


en 
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icular time; that certain Weapons and Tnſirn- 
dents of War ſball not be made uſe of. Oleurius 
tclates (a), That the Turks and Ferſians made 
an Agreement, that the Merchants on both 
« (jdes ſhould have free Exerciſe of Trat and 


Commerce, and Liberty to paſs to and fro un- 


© moleſted; becauſe it was the Intereſt of them 
© Both to continue their Trade with one an- 
other. For fince Men, togratifie their Ambition 
and Avarice, will often raife Quarrels and fo- 
ment Wars in the World; it may be thought 
abſolutely neceſſary to the State of Flumaes 
Affairs, to e War a fort of Trade and Pro- 
Mon, and to form it into an t; that ſo at 
leaſt, the Injuries which the Innocent muſt 
ſuffer may be leſs inſupportable, when the Li- 
berties of the Sword and the Miſeries natural to 
2 State of War are more reſtrain'd. Beſides, 
the Reputation of being faſſe and treacherous , 
and of deluding others by Compacts, is generally 
of dangerous Conſequence to Perſons often en- 
gaged in Wars; Since no Wiſe Man will be im- 
ole upon more than once. But after all, a 
cautious Man can never lay any great Streſs 
upon ſuch Compact i; becaule if he perſwades 
himſelf into Security by them, he leaves him- 
ſelf open to the attempts of his Enemy. And 
therefore he ought to be caretul, how he agrees 
to any ſucb without manifeſt neceſſity, unleſs 
he is in a Capacity, upon any foul Play, to give 
himſelf Satisfaction, or hath other ſufficient 
Caution to depend upon. 
III. Among other Compacta, which do not 
put an End to the Yar, but ouly ſuſpend the 
s of it; mult be number'd Traces, which 
are Agreements to forbear Floftilities for a parti. 
cular time, the War ſtill continuing. Which 
Definition is explained by Grotius, I. 3. c. 21. 
51. For Traces are ſometimes granted for ſe. 
veral Years. But in that place, it may be ſaid 
in Excuſe, tor Varro and Paulus, that they 
had regard only to ſuch Trices, that are uſu- 
ally made when the Armies on both ſides are in 
the Field and in Motion (1), which are gene- 
rally limited to few Days, and not to thoſe 
which put a ſtop to all Foſtz/ztres, and Prepa- 
rations for War, and for the time they laſt, are 
little different from an abſolute Peace ; par- 
ncularly where any Clauſe is inſerted in the 
Trace, that mentions any Conference to be 
formed in the mean-time, towards the ſettling 
a full and entire Peace. But it muſt be ob- 
ſerved, that tho Truces of this latter ſort, do 
generally comprehend all the Territories and 
Dominions of both the Parties engaged in the 
War; yet it may be, and often is agreed, that 
the Trace (hall be obſerved only in certain par- 
zicular Places, and that the War may be car- 
ried on, as it was before in others. For In- 
ſtance, thoſe Nations in Zsrope that have Plan- 
zations in the Eaſt or A eſt Indies, may make 2 
Lace, that ſhall be of Force only in Europe, and 
continue the War all the while in the /7ndtes. 


1 — 


IV. But it is a Qucſtion, Whether it Peace 
be limited to any determinate Time; for In- 
ſtance, that it ſhall continue for Tuenty or 
Forty Tears, ot the like, it ſhould be look'd 
upon to be a Trice? Now I confeſs, that iu 
my Opinion, every Peace is in its own Nature 
Eternal, that is, when-ever a Pence is Con- 
cluded, both Parties agree nevet to take u 
Arms again upon that Cenrroverſy which fir 
gave birth to the War; but that the Diſpute 

be abſolutely Silenc d; or be refterr'd to 
the _ of — or = ſome other 
way amicably Compoſed. And the Perpetui 
of luch 2 Pop is not to be ſuppoſed he > 
terrupted, tho a freſh War afterwards breaks 
out between the ſame Parties upon new Rea- 
ſons, and different from the former. For it 
1s not to be 1magined, that a perpetual Peace 
obliges Men always tamely to ſubmit to ano- 
ther's Injuries, without oppoſing him, or ma- 
king Refiltance. And therefore tho' the Word 
Peace may be aſeu, yet if the particular Time 
be Limited for its Continuance, fo that the 
Diſpute upon which the War began, is not en- 
tirely at an End, it can amount to no more 
than a Trace ; which as long as it Contin 
obliges them mutually to exerciſe the Offices 
Peace. Thus the Zacedemonians (2) are ſaid 
to have made a Peace for Fifty Tears, but yet 
when the War broke out again Six Years after, 
they were complain'd of, only for breach of 
Trace. But then, on the Other hand, it may 
ſeem abſurd to make a Trace, as Rommnlus did 
with the Yejentians, for an Flundred Tears (b). 
Tho' Drnny/ias Falicarnaſſens, |. 2. calls it 
ſimply a Zedgne, becauſe there can hardly be 
any Injury, but muſt be worn out of Memory, 
in ſo long a courſe of Time; ſo that to defer 
the Revenge and Proſecution of it to another 
Age, ſeems Uhreaſonable. Ly indeed ſays, 
4. J. e. 20. that a Peace was granted to the 
Cerites, but that the AF of the Senate run only 
for an Fundred Tears Trace. But I am in- 
clined to think, that the defign of that was, 


hat the Sexaze might not ſeem to leſſen their 


own Authority, by appearing eaſy in pardoning 
ſo ſenſible an /zzary (e) Thus lo Theode- 


ſeus the Second, made a Truce with the Per /ians 


for an Fiundred Tears. And Diodorus Siculus, 
I. 12. c. 60. mentions a Peace made for an Hun- 
dred Tears, between the Ambraciote, and the 
Acarnanians. And thus Ferdinand King of Spain, 
and Alphonſus the Fir of Portagal, agreed 
to a Peace for an Fiundred and One Tears (d]. 

V. Since therefore, notwithſtanding the 
Trace, a State of War continues; which could 
not be, unleſs the Prezen/ions were ſtill kept on 


foot, and the Cntroverſy the War begun upon 


remained Undecided; it is evident, that it 
would be abſurd to deſire to make only a Trace 
with an Enemy, and yet require him to give 
up all his Preten/ions. For if this be done, an 
abſolute Peace is concluded. And it would be 


( x ) Itin. Perſic- I. 5. c. 20. 
(b) Livy, I 1. c. 15. 


I. 9. c. 4 (d) 


(1) V.D.L t. 15. De Coprivis & de Poſtliminis, e. I. 19. (2) Tuſtin, 13. c. 7. 
(c) Vide Sesam. Hig. AY Conneftagi 
tt t 2 


ia: de Untone Luſitan, l. 1. 


un- 
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unreaſonable to deſite to have Liberty to re- 
new the War without Grounds, when ſuch a 
particular time is expired (a). 

VI. And it is further evident from the Na- 
ture of Traces, that if after the Truce expires, 
Hloſtilities begin a-freſh, there is no need the 
War ſhould be Praclaim again (b). But yet, 
where the Truce is of long Date, and hath en- 
tirely put a {top to the Progreſs and appearance 
of War; and where there is any Clauſe in the 
Truce, that expreſly mentions Conferences to 
be held in order to put an Eud to the Diſpute; 
if it be not /Vece//ary, it is at leaſt Honourable, 
ſometime before the Truce expires, to ſignrfy 
our Deſign to the Enemy, and to make ſuch 
Overcures as may convince him, that we take 
no Delight in War, and that it is no fault of 
ours, that the Peace is not concluded. 
VII. It way alſo be further obſerved, that 

all Truces which have any binding Force and 
Obligation in them, are contracted either by 
expreſs Compact, or by Acts that bear ſuch an 
Athnity to Hienaſbip and Peace, as they can 
be referr'd to no other Cauſe. Tho' Treaties 
of Peace have not in themſelves the force of 
Truces, except it be expreſly ſo agreed. And 
therefore an Enemy can have no good reaſon 
to conclude, that becauſe I forbear Haſtilities 
for a little time, therefore I conſent to give 
him Trace. Neither can he charge me with 
Breach of tacit Faith, if after ſuch a Ceſ(a- 
tion of Arms, which he hath been ſo unhappy 
as to grow ſecure upon; I make a ſudden De- 
ſcent upon him, and ſurprize him. And in 
this Senſe are thoſe Authors to be explain d, 
that give ſuch accidental Intermiſſions of Fo- 
ftilities without Compact; the Name of facit 
Truces, as Juftin and Livy frequently do (c); 
But which muſt be ſuppoſed to mean no more 
than that for ſuch a time the Enemy lay ſtill, 
without offering any Mion in the ſame man- 
ner as is uſual upon formal Agreements, or 

Truces. 

VIII. As for the Time, Truces are generally 

limited to, I refer you to Grotzus in the place 


before-cited, d 4. But I cannot by any means 


allow what he there inſiſts upon, that the Day 
from which the Meaſure of the Time is to com- 
mence is not included within that Meaſure or 
Compaſs of Time, becauſe (ſays he) the force of 
the Propoſition (From) implies Separazzor and 
Diviſion, and not Union and Comunezzon. For 
certainly, the Beginning of any thing is a part of 
that which it Segins. And therefore if, for In- 
ſtance, it be agreed that there ſhall be a Truce 
tor ten Days, from the firſt of Ju, I believe 
it would be difficult for any Man to interpret 
this otherwiſe, than to take in the firff Day 
of that Month within the Compaſs of the Trace. 
Beſides, it is not true that the Particle (From) 
hath always ſuch a Force as to diuide what it 
is join'd with, from what follows it. For it 


— — — — 


( a ) Hide Baudium de Induciis belli Belgici, p. m. 128. 


often ſignifies a Feginnim comprehended I'VE 
that which 1t begins. Thin whe — 
are more common, than From Head th Foot. and 
fromthe Beginning to the End (1) ? - 

IX. When Truces begin more particularly 
to ob ge the Subjects on both ſides, we may find 
in Crotius, in the Place before-cited, 5 5. 

X. What Liberty a Truce allows and what 
it forbids, Grotius alſo accounts for in the ſame 
Chap. § 6, Sc. But here I confeſs 1 am of 
Opinion, that As barely Defen/ive are law. 
ful in Traces of any ſort; tho' perhaps Trace 
was defired and obtained upon ſome other Pre. 
text. Thus for Inſtance, tho Trace be granted 
only to Fary the Slam, * I ſhould not think 
it unlawful to make uſe of it to Retreat to a 
Place of better Defence, or to Repair or Raiſe 
a Fortification ; or if a Beſieged Town requelt 
Truce only to defer the Mault, I ſhould not 
_ ut that they meant alſo to take in 

reſh Supplies of Men and Proviſions. And 
Crotius s Reaſon to the contrary, ſeems to me 
to have no force in it, J 3. c. 21. , 10. that 
ſince the Trace makes for the Advantage of One 
Party, the Other that granted it ought not to 
be prejudiced by it. For ſince Men cannot by 
_ ſort of Compact give up their Right of 
S Defence; the Party that granted ſuch 
Truce can only charge the Fault upon his own 
Eaſineſs and J Conduct, that he did not take 
ſufficient care that the Enemy ſhould have no 
opportunity to re. inforce himfelf (d). So 71. 
ſapbernes in Xenophon, made Truce with Aeſi- 
laus, but continued his Preparations for War 
all the Time. And I do not think that if he 
really ſignified his Circumſtances to his Maſter 
the King of Per/ia, and had leave from him 
to enter into Articles with the Lacedemonian, 
that he was guilty of Perjury only for Arming, 
and putting himſelf in Readineſs to expeck 
any Event (e). 

XI. When the Trace expires Grotins ſays, 
that a Man taken in his Enemy's Territories, 
and forcibly ſtopp'd, may be detain'd Priſoner, 
I. 3. c. 21. 9.(2). 

XII. When either Party breaks Truce, the 
Party in jured is at Liberiy to renew the War 
without making new Proclamat ion of it. Tho 
if he thinks it convenient he may forbear till 
the Truce expires. But if it happen d to be 
Agreed, that the Party that firſt broke Truce 
ſhould be liable to pay a certain Sum of Money 
by way of Penalty ; where the «Money is de- 
manded and paid accordingly, it is evident 
that there is no Pretence tor War left. For 
the reaſon why the Party pays the Money 1s, 
becauſe he is willing to keep himſelf ſecure 
from War. But on the other Hand, if the injured 
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( b)] Vide Grotium, 1 21. 42 


(Cc) Ve Juſt. 1. 6. c. 7. Livy, I. 2. c. 18, & c. 64. & l. 23. c. 46. (1) See Mr. Barbeyrac's Note upon this 
Sektion. (d] Vide Xenophon. Orac. de II. laudibus, Cornel Nepos, Ageſil c. 2 (e) See Montaigu s 
Fiays, I. 1. c. 6. (2) See Mr. Barbeyrac' s Note upon this Section 
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Penalty. For it is not uſual in ſuch Compatts, 
to leave it to choice, whether the Penalty ſhall 
be accepted, or the War be renewed (a). 

XIII. Compadts that relate to Safe-Con- 
duc, that ſecure Free Paſlage, and Return 
throvgh Places in an Enemies Power, and how 
they are to be interpreted are largely explained 
by Grozius, I. 3. c. 21. § 11, 12. to whom I 
refer you. 3 

XIV. Compacts relating to Redemption of Cap- 
tives (1) are allowed much Favour among 
Chriſtians, eſpecially when the Captives ate 
detained in Harbarous Countries; and even 
the Treaſures and Conſecrated Yeſiels of the 
Church are ſometimes juſtly given for Ranſors 
(b). The Practice indeed of the O Romans 
is known to have been contrary (c): For 
when Hannibal permitted them to Redeem 
their Cuptives, the Senate anſwered, That they 
that would be made Priſoners when they had 
Arms to Defend them, were very unneceſſary 
Subjecrs (d). And Plato (e) determines, That in 
his Common. wealth, If a Souldier were made 
Priſoner he ſhould be left to the ZEuemie s Mercy, 
tho' they were willing to give him Liberty. Nor 
were they without reaton thus Severe. For 
(as the Declaimer ſays) (f), The greateſt 
£ Glory in War is Victory, and next to Victory, 
£ the greateſt is to Die or the Cauſe you en- 
gage in: There is indeed a Third Way too, 
but that a diſhonourable one, which is to fly 
£ when there is no Hopes of Conqueſt. But then 
it may be ſaid in excuſe for ſuch a Perſon, that 
Che reſerved himſelf for a ſecond Trial, and 
chat he hath ſtill Courage to meet his Enemy 
© once more. But a Man that yields in the 
Heat of Fight, that lays down his Arms and 
©tamely ſubmits to the Conquerour's Mercy, 
© muſt for ever be given up for Loſt, For 
* what hope can be entertain'd of a Perſon 
that had rather be a Slave than Free, and 
* that makes Captivity his Choice ? What 1s to 
be obſerved upon this fort of Compacts may be 
ſeen in Grotias, I. 3. c. 21. $ 23, Oc. to the 28* 
Section. I ſhall only add this Story (g) out of 
the Life of Caſtriot; A Toung Man of the Har- 
barous Nations, that happened to be made 


(a) Vide Grot. I. 3. c. 21.C. 11, 12. 


Priſoner, was preſented to Qſaſacbius for his 
Share of the Zoo!y; who agreed to give him 
his Liberty for two Hundred Pieces in Gold. 
The Young Mas immediately took the Money 
out of his Pocket and offer'd to give it for his 
Ranſom: But Muſachius refuſed to accept it, 
or to give him Liberty, telling him that That 
Money was his Own before when he became 
Maſter of his Perſon. But when the Caſe waz 
brought before Caftrior, he determined in Fa- 
vour of the Toung Man. 

XV. Of Compacts of Generals of Armies, and 
what Obſervations may be made upon them, ſee 
Grot:ns, I. 3. c. 22, But to the 8 Section of it. 
I add, That Generali have power only to grant 
Traces of Shorter Date, and not ſuch as with- 
draw all Appearance of War; for theſe are to 
be granted only by the Soverezzn Power. 

XVI. Laſtly, How far priuate Perſons have 
Power to make Compacts with an Enemy, may 
be ſeen at large in the ſame Author, I. 3. c. 2 3- 
(2). To which I add the Cuſtom obſerv'd 
formerly between the Znghſh and Scots, with 


regard to Compac 
{on ( ſays the Hiſtorian Buchanan, |. g.) did not 
make his Appearance at the Day appointed, this 
was his Puniſhment. In the Publick Meet- 
© ings upon the Herders between the two N. 
tions, (which uſually were held in order to 
the recovering and reſtoring what had been 
© loſt on either ſide in War) It any Perſon hap- 
*pen'd to complain of another's Falſexeſs to 
Chim, he only carried Publickly a Cue or 
« Gantt upon the Top of his Spear: And this 
they Iook'd upon to be the greateſt Diſgrace 
© that could be inflicted. Nor was it uſual for 
© Perſons that had thus violated their Faith, 
© ever after to be received by Friends or Re- 
© lations, or ever to be admitted to the Ac- 
© quaintance or Converſation of Perſons of Re- 
* putation or Quality. It was allo a Memorable 
Compad? which happen'd to be made between a 
Roman and a Gothick Souldier, mention'd by 
Procopius, when they were both fallen into the 
ſame Pit (h), by which = promiſed to AH 
one another; and the Goth afterwards rati- 
fied their Agreement. | 


( 1 ) See Grotius in the Place above-mentioned, ſ. 23, Cc. 
(b) VideL. 1. t. 2. 1. 21. C. de S. Ecclef. Gratian. Jus Canon. Cauf. 12. Queſt. 


2. c. 13, 14, 15. 


(c) Livy, I. 22. c. 59, 61. Herat. Carm. L. 3. Od. 5. Silius Italicus, I. 10. 


Nexam ſuperaverat omnem, 


Armatam potuſſe capi. —= - 


Vide Marinus Barletius de Vita Caſtriota, I. 7. 


(4) Eutrop. I. 3. c. 6. 
2 
(h) Procepius Hiſt. Goc h. 1. 2. c. 1. 


. 


(e) De Republ. J. 5. p. 662. Ed. Wech. 


(Ff) Nuintil. Declam. 339. 
( 2 ) See Mr. Barbeyrac's Note upon this Section. 
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VIII. 


Of Compacts that reſiore Peace. 


| Should now conſider that ſort of Compat?s 


which entirely put an Znd to Var; but 


Crotius is ſo large on this Subject, I. 3. c. 20. 
that all I can add upon it, will be only a few 


ings he happen'd to omit. The Principal 
Do 
of Fear Unjuſtly given, is ſufficient to diſannul 
or reſcind theſe Compai7s ? Which Crotius in 


the 


s of this Kind. If any per- 


on this Head is, Whether an Zxceprios 
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the Caſe of a Sem Far denies, J. 2. c. 17. 
$ 19. and J. 3. c. 19. F 11. Becauſe it is con- 
trary to the Common Practice of the Laws of 
Nations ; and becauſe it would be otherwiſe 
impoſlible to put an end to This ſort of Wars, 
which are known to be very frequent, when 
it is the Publick Intereſt of the World that 
there ſhould. But it muſt be ſaid , That the 
Extortions and Ravages of Unjuſt Wir, can 
never be retain'd or defended by Conſcience. 
And as it is beyond Diſpute, that an Unju/? 
Conqueronr is obliged to make Reſtitution ; fo 
T cannot think it appears by = Law of Na- 
tions, that it is unltwful to plead au Exception 
of Fear againſt him. And tho' there were 
ſuch a Lau, yet I confefs 1 do not apprehend, 
what Injury it would be to the common Quiet 
and Security of Mankind, if no notice is taken 
of it. For according to Gro/:as (1), whatever 
be the 7uitifiable Cauſe of Solemn Mar, the 
Effect of it is the Acqui/ition of the External 
Dominion, as he calls it, of what belongeth to 
the Eue my. If therefore the Yanquiſh'd re- 
turn a S e mn War upon his uerour, how- 
ever he may have no other 7=/t:fiable Reaſon 
for doing it, beſide that of Fear; yet if he 
happeneth to be ſucceſsful, he will not only 
recover what he himſelf loſt before to his Un- 
et Enemies, but poſſeſs himſelf alſo of what 
he can win from his Conguerour. And there- 
fore a Man muſt be vry impudent, that 1ma- 

gines to ſecure himſelf in the Poſſeſſion of 
what he hath Unjuſtly gotten, but by the ſame 
Force and Violence that made him at firſk Ma- 
ſter of it. And it is equally abſurd in a Con- 
uerour; after he hath forced the Yangquiſh'd 
to ſubmit to hard Terms and Conditions of 
Peace, not to ſee them obey'd while he hath 
him under his Reach, and at Mercy: But to 
content himſelf barely in the Agreement and 
Compad? of the Yangurſha, and then leave him 
in a Poſture which may give ham Power to 
turn the Game upon im (a). And therefore 
in Reality, the Caſe ſeems to be This, if a 
Prince be invaded with an Unjuf# Mar, and 
after he hath offer d bly to Concert and 
Compoſe the Difference, be forced to Conſent 
to Rigorous Demands, and accept an Hard 
Peace, he is under no Confinement from any 
Law, while the Peace continueth unſettled , 
not to object his Zxceptions of Fear ; or after- 
wards as he ſeeth r to endeavour 
to give himſelf Satisfaction for the Injury. 
And ſo Polybras, |. 3. c. 30. pronounceth, that 
the Carthaginians had Juſt Reaſons for their 
declaring a Second War againſt the Romans 
upon this Account, becauſe while they were 
embroil'd in Troubles and Conſuſions at Home, 
che Romans forced them to give up Sardinia, 
and F.xtorted a vaſt Summ of Money from 
them. And therefore ſaith That Author, the 


Oppor tunity the Carthaginians took to R 

themſelves, was of the ſame kind with that i 
Romans had taken to injure them. But the 
State and Deciſion of the Caſe will be diffe- 
rent, if the Parties engaged in a War conſent 
at firlt, as it were, to a Contract of Fortune; 
That is, if while the Reaſons of War lie yet 
in Diſpute, They reject all Terms of Accom. 
moadation, take Arms, and commit the Jultice 
of their Pretenſions, and the Purſuit of their 
Revenge, which might have been determined 
and ended by Treaty, or ſome other way of 
Compoſition, to the Event of War. For in this 
Caſe, the Sword is evidently made Judge of 
the Diſpute, and both Parties put the Contro- 
verſie upon this Iſſue, Zither I will Right my 


the Fate of the Day turn againſt him, he muſt 
be content to ſay as one of *Plautus's (2) Sas 
did to t'other, Well, do as Toupleaſe, ſince you 
have the Szrongeft Arm (b). 

II. It hath likewiſe been a Queſtion variouſly 
Diſputed, W hether the Common-wealth or 
Government is obliged to obſerve a Treaty or 
Peace made with Rebellions SubjefFs ? Grotius 
is very large in the Hu mattve, I. 3. c. 19. $6. 


&c. But in my Opinion the Caſe in a ſhorter 
and clearer View is this. A Prance that hath. 
ſuppreſſed his RebeHious SubjefFs, may deal 
with Them as he ſees beſt; but if he recover. . 


eth them by Compact᷑e, the very Nature of ſuch 
a 2 is an Evidence that he pardons 


the 


ſtored and re-un1 
and are ſuppoſed to promiſe Obedience to it- 
And the Obſervation of thoſe Compacts by the 
Common- wealth, The Rebell may well ſup- 
poſe to be the Condition of the Obedience they 
promiſe. So that in Angy Governments eſpe- 
cially, fuch a Compoſition may ſometimes ob- 
tain the Force of a Capitulation or Fundamen- 
tal Law. But as Gramondus obſerves, * When 
Subjects Rebel purely that they may Force 
their Prince to Yield to their Demands, they 
*certainly quit the only Bond of Security 
Subjects can have, their AZegiance to their 
Sovereign (c). 

III. What Power the Common- wealth hath 
to Excuſe the Goods (d) of the private 1 
upon a Pacification, mult be diſcovered from 
4 of (e) the Tranſcendental Propriety 
(3): Upon the Force of which, the Goods and 


— 


(1) See B. 3. c. 7. 6. and c. 10. ſ. 85. 
(2 Pat. Amphitr. AQ. 1. Scen. 1. v 
1 732 D. ad L. Aquiliam, (e) 


( a ) Vid. Guicciardin, Hiſt. I. 16. ſub. fin. & 1. 37. ſub init. 
. 240. (b) Vide L. 47. t. 10. 1. 3. C. 3. D. de Injuriis, & L. 9. t. 2. 
f Gramend. Hiſt. Gal. I. 2. 
e) Dominium eminens. (3) See Gror, B. 3. c. 20. . 7,8, 9, 10. 
| . 


(d] Circa candonanda Bona. 
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rime. So that the Compact is not to be 
declared void, upon pretence of the Febellian:- 
But the Rebels are by chat Accommodation, re- 
to the Common-wealth, 


Fortunes 
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whenever ay Neceſſities ofthe Se and 2 
publick Iut require it. But with this Con- 
ſide ration, that the Sate is obliged to make 
good ſuch Loſſes to the Set, out of the 

dick Revennes, either immediately, or. at 

aſſoon as it is able. But whether a 

ticular Subject s Goods ought to be — 
taken from him, muſt in a be deter- 
mined by the Prince. And the whole Zody of 
the Sabye##s, upon his Command, is obl 
to make Satisfaftion to the Perſon that 
ſuſtain d Loſs upon the publict Account be- 
yond his own P 


roportion. But the Forejgwers 
that are left to the Polleflion of ſuch 
need not trouble themſelves to enquire, Whe- 
ther it was for the Intereſt of the Common- 
wealth to part with them or no. For the FF of 
the Prince is ſufficient to give them a juſt and 


lawful Prepriety; becauſe of the Preſumptions 
that cs ms of Princes, and beeauſe 


there could be no way of tiating with 
Foreigners, without admitting that things are 


juſtly diſpoſed, when ma under the Con- 
duct of the Head of the Common-wealth. Be- 
fides, as the Lows of Society oblige the Reſt of 
the Subjects, to make Good what hath been 
given up to the Enemy; ſo they ſeem to engage 
them alle to the Relief of thoſe Perſons that 
have ſuffered Loſſes by the War; eſpecially if 
it began without any particular Fault of theirs 
(s). Though it is too Evident, that the un- 
ortunate SubjecF: have hardly any where 
other Redreſs or Satisfaction, to be told 
that it was an Unforeſeen and Unavoidable 
Calamity. 

IV. It the Time be limited, in which the 
Conditions of the Peace are to be performed (1) 

it mult be interpreted in the {trieſt Senſe ; 
ſo far as to exclude all Excuſes for the leaſt 
Delays, except ſuch as are manifeſtly the 
Eff-ets of Force and Neceflity, and ſuch as 

ive no ſealouſy of Deſign and Subterfuge. 
Tue Realon is plain; becauſe a ſhort Delay 
may make a ftrange Turn and Alteration in 
Affairs. If theretore either of the Parties 
ſhould be indulged in deferring Performance 
of the Conditions, it would be caly for them to 
find Occaſions, to elude the Agreement. Belides 
that, it mult be a vaſt Expence to a Prince to 
maintain a /ianding Army, as he mult in Pru- 
dence be obliged to do, till the A zicles of Peace 
are put in Execution. 

V. Sometimes (2) the Peace, and the Con- 
dilions of it, are left to be determin'd by a 
deciſive Battle; in which ſometimes only ue 
particular Combaiants for both ſides, and ſome · 
umes tus, and ſometimes zbree on each 
and ſometimes whoſe Armies engage. 


here a Auf Queſtion occurs; Whether 
the Fate of the Commonwealth may lawfull 
be committed to the Fortune of ſuch a Fight 
This ſeems indeed to be 2 way to prevent 2 
greater Effuſfion of Bl and to reduce the 
Miſeries and Calamities of War to leſſer Com- 
paſs Bat' then on the other fide, it is more 
— promiſeth fairer, and looks like 

a better Venture to ſtand the Shock even of 2 
bloody War, than to loſe the Security and Li 
— of the Common - wealth all 8 
an 1 nt. Since, on other 
hand, the tor Arte 4 and 


perhaps the of it be after to 


or three Encounters or ts, But 
indeed when there are no Hopes of making a 
good End' of a War, though the whole Force 


of the Common- wealth ſhould engage, if the 
Enemy will admit of it, the Diſpute may juſtly 
be decided by ſome ſuch ſort of Corbar, as 
the leaſt of two Evils. Nay, and where Princes 
themſelves make War upon their own private 
Diſpates, without any Reſpect to the Jutere ff 
or At of the Common-wealth, the Stare 


may ny py them leave to decide the Con- 


troverſy between themſelves by /fng/e Combat. 
And we have an 


of this Nature in 
Diodorns Sicahis, I. 4. c. Co. (). Tho' Princes 
ought not to pr to ſuch violent Methods 
while the Matter in Diſpute is doubtful and 
uncertain. But here it muſt be obſerved, that 
they that leave the Iſſue of the Controverſy 
to the Event of Combat or Battle, may deter- 
mine as they pleaſe of whe? themſelves are 
poſſeſſed of, but cannot transfer or loſe to 
others any of thoſe Rights which are not in 
their Power to diſpoſe of. And therefore if 
a Prince ſet his Kingdom to Stake, except it be 
his in a Patrimonial Right, it will ſigniſy no- 
thing, unleſs he hath his Peoples and their 
Conſent for it, that have by Birth a Right of 
Sacceſſrow. But farther, in ſuch pitch Battles 
it often comes to a Diſpute on which ſide the 
Victory lies. And here it is to be conſider d, 
that generally ſuch Fights are Deciſive, and put 
an End to the Controverſy they began upon. 
And therefore where gu ba & Combatents 
engage, the Victory be declar'd ſor him 
that kills his Znemy, or at leaſt that ſo weakens 
and difables him, as to force him to confeſs 
himſelf conquer d; as Taurnas, when he was 
wounded, doth in Virgil (3). Where a greater 
Number fight, That Side is Victorious which 
deſtroys the Enemies, or puts them into ſuch 
Diforder, that they are not able to make lon- 
ger Reſiſtance. But where the Quarrcl is leſt 
to be diſputed between tus entire mies, The 
Plunder of the Ficld, The burying the Slain, 
The lodging upon the Place of Action, The 
offering Battle a ſecond time, are not in them- 


(a) Via. L. 17. 4. 2. 1. $2. L D. pro e & 2. t D. de lege 


Rhodil, d 18, L. 14. t. . fa) See e in the 


above-circd place, Sei. 25. (2) Vid. Grot. abi ſuprs, [. 42, &c. (b) Dionyſ. Halicers. |. 3. p. 149, 150. Ed. 


When the Generals d 
Honourable and Nec 


(3) Yirg. Kn. 323. v. 931, Os. | 


only to aſſert their own Power and 
ry to end the Diſpute ; but when the Common- 
periority, the Uncertainty of ſuch a Trial, makes it mean 


ay, 
we themſelves contend for Sus 
as well as unſafe to venture it. 


{elves 
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ſelves any Proof of Hictory, ſince all thete 
may happen when the Battle is, fought with 
equal Bravery and equal Loſs. But if other 
Ciccumitances concur, there may perhaps be 
Arguments enough to prove the Enemy fled. 
And certainly when an Enemy retreats ſo far 
as to quit the Field after the Eagagement, it 
is 2 jult Suſpicion. that he is fled. But when 
neither Side can ſhow any good Arguments to 
a YVitory; Matters continue in the Po- 
tare they were in before the Mar, and the 
Parties muſt either come to. a new 7ryal by 
the Sword, or end the Diſpute by Treaty (4). 
Thus when the Diſpute was between the L. 
cedemonians and Argives about the 7 byreatick 
Lands, it was agreed in a general Aflembly of 
the States of Greece, that the Controverſ. 

ſhould be decided by Battle between a ſele& 
Number of Subjects 
the Lands ſhould fall to the Conquerors. The 
Lacedemonians pitch d upon Othryades tor their 
Part to command in the Engagement; and the 
Argives made choice of Therſander. Two of 
the Argive Party ſurviv'd the Fight, Agenor 
and Cronius, who came Home and brought 
News of their own Victory to the Hate: But 
after the Battle had been ſome Time over, 
Otbryades, with the little Life he had left, 
made a Shift to ſupport himſelf with Pieces 
of broken Launces, took off the Shields from 


on both ſides, and that 


the dead Bodies, and e rected a"7rophy with 
them, — it an Inſcription in — 
0 


own Blood ide r Caararan'sf Trophies. 
my part L ſhouldimake no doabt to aroſe 
the Victory for theArgrves (b). 


VI. As to huge (1) given for the 24/7. 
cation of the Peace, beſides what we find in 
Grotius (2), it may be further obſery'd, that 
it the Zo/taze happeneth to be the Prince's 
Heir and Suaceſr that giveth him up, when 
that Prince dies, he is no longer to be detain d 
as an Hoſtage, though the League doth not 
expire at his Death. For this Caſe is ſuppoſed 
to be tacitly excepted ; That heſhould be no 
longer an Abftage when he ſucceeds himſelf in 
the room of the Principal Bur! then he is 
obliged to ſubſlitute another in his ſtead when. 
ever it is demanded. 1 2600 F 
VII. There is allo another way of ſecuring 
Peace, and that is when others, and eſpecially 
ſuch as inte rpoſed as GCuaraztees and (Aral 
ators of the Peace, engage their Faith that the 
Articles ſhall be obſerved on both ſides; which 
agement of theirs implies a fort of Apree- 
ment, by which they oblige themſelves to aſliſt 
the Party invaded contrary to Treaty againſt 
the 1njurious Apgreſſor (c). But the Guarantee 
are not obliged to ſend Alias to any War that 
begins upon other Reaſons, than the /70/ation 
of the Articles of Peace. 1 * 


(a) NA. Plut. in Paralis Herod. Clio. (b) Lid. Jo. Meurſ. Miſcell. Lacen. I. 4. c. 1 (1) See the 2d Chapter 
of this Book, Set. the laſt. (2) See Grotius, B. * 20. . 52, Cc. (c) V. Diod. Sten. I. 4. c. 55. N | 
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Of Leagues. 


Shall in the next place conſider that Spe- 
cies of Publick Cumpact (1), which is ufu- 
ally called, Leagues (2). Pl in his Nataral 
Hiſtory, I. . c. 56. gives Theſeus the Honour 
of being the Firſt that made or uſed them : 
which is not to be allowed, in any other Senſe, 
than that perhaps he might be the Firſt in 
Greece that entred into League, or that per- 
haps annex d certain Rights and Solemmittes to 
be obſerv'd at the making of them. The moſt 
proper Drvi/ion of them ariſes from the Matter 
of 5 And from thence they may be divided, 
Firſt, into Leagues that caſtiſute what was an 
Obligation of the Law of Nature before. Se- 
condly, into Leagues that ſaperadd ſome Par- 
ticulars to the Duties of Natural Law ; or at 
leaſt that, where zheſe are too General and In- 
definite, reſtrain them to certain and particular 
Arncles. 7 | 
II. Under the fir? Head may be rank d all 
Leagues (3) that provide barely for the Exer- 
eiſe of Civil and Humanity, or to prevent 
Injuries on either hand, See Gene/. XXI. 23. 


And in the League the Lacedemonians made 
with the King of Per/ia there was this Article 
(a), Abatever Towns and Countries the King is 
at preſent in Poſicſſron of, and were before in 
the Poſſeſſron of hrs Predeceſſors, ſhall continue 
m eetion io him. And no Lacedemonian, 
or Ally to the Lacedemonians, ſhall mate Har 
= them, or injure them any other way, or 
mand Tribute from them upon any Pretence 
whatſoever. The King ſhall have the entire free 
Rule in his own Dominions. But perhaps it 
may be thought, that by this Article the Lace- 
nians renounced all Claims and Pre tenſions 
whatever, in A/ia: For Aſia was the King's 
notwithſtanding the Lacedemonian League. 
And 'tis Eſſential to all Propriety, both that 
what is mine ſhould be free from the Invaſions 
of other Men, and that I ſhonld have Liberty 
to do with it as I pleaſe. With this League 
may be compar'd the Treaty of Peace between 
the Athenians and the Per/tans, Diod Sicul. 
I. 12. c. 4. Tis certain the Athenians lock d 
upon ſuch Leagues to be necellacy ; elpecially 


(1) See Get. B. 2. c. 15. fl 1, E's. (a) See Mr. Bari-yrac's Note upon this Seft. {3) is. Gror, abi hr. Cs. 


(a) Thucyd. I. 8. c. 18. Ed. Oxon. 
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between Nations that never had Intercourſe 
with one another befote. And no wonder 
lince the greatelt part of the World had loſt 
the Senſe of that Law of Nature, that there 
teas a fort of Natural Kindred between Men; 
an. therefore that it was highly Criminal for 


the.n to mjure one another without Grounds of 


Provocation. Nay, fo far was this Truth un- 
known to them, that the common Opinion 
was, that Offices of Flumanity were due only 
to Fellou-· Subjects; that all Sr and Fo. 
reigners were Enemies, and might lawfully be 
treated as ſuch upon any Proſpect of Advantage 
(a). However, at this time of day, when all 
Nations almoſt know more of the Law of Na- 
zure, are more ſtrict in the Obſervation of it, 
and more poliſhd in their Manners, ſuch 
Leagues may be ſuppoſed abfolutely unneceſſary 
(1); unleſs, perhaps it be allow'd, (as it is be- 
tween particular Men,) that when the Firſt 
Advances are made towards Acquaintance, 
Good Breeding ſhould make the Preliminaries 
to Friendſhip a little ceremonions and ſolemn. 
As Cicero ſays in his —_— (b), © In every 
© new Acquaintance mult be confider'd, what 
© are the firſt Steps to be made, and by what 
© Recommendations the Paſſage is to be opened 
to Friendſhip. In any other Reſpect, tis a 
Scandal to human Nature that any Civil People 
ſhould enter into any Treaty, the Articles of 
which, have no further Intent than to pro- 
vide that the Law of Nature ſhould not ſimply 
and directly be broken; as if a Man could not 


have a proper Senſe of his Duty, unleſs he paſſing 


bound himſelf under ſuch an Obligation. Such 
Leagues indeed are commonly call'd no more 
than Treaties of Friendſhip. But _— the 
rid proper Norton of Friendſhip, alſo includes 
much more than the common Offices of Hu. 
manity. For tho' the Afzons due to Friend. 
ſhip are not ſo Determinate, as thoſe due by 
Compact; yet in general ovary on will allow 
that it is the Duty of one Friend to impart 
Himſelf and his Fortunes to the Relief of the 
Other, to provide for his Happineſs and Se- 
curity, to aſſiſt him with Advice, 8 him 
with Counſel and Comfort, to protect him as 
tar as he has Power from Evils and Dangers 
which threaten him; And that all this is to 
be done with greater Intenſeneſs of Paſſion, 
than common Offices of Humanity pay d to 
other Men inditterently require. Further, 
Under this Head Crotius reduces all Leagues 
made for the Eſtabliſhment of mutual Corre- 
ſpondence and Hoſpitality, and of Trade and 
Commerce, as far as due by Rizht of Nature (c). 
But that All are not properly Allies and Con- 
federates, who have made an Agreement bare- 
ly to obſerve common Duties of Humanity, 
may appear from Liu, I. 41. c. 24 Where 
the Ar baians upon Diſpleaſure concety'd againſt 
King Perſeus, forbid the «Macedonians their 
Country. Whereupon Macedonia became the 


Refuge to all their fugitive Slaves, the Abai- 
ans not daring to attempt to recover them by 
purſuing them thithet. But Perſeus to regain 
their good Opinion promiſed them, that if 
they would take off the Prohibition of Inter- 


courſe between Macedonia and Aebaia, he 


would ſend them back their Slaves. Upon 
which the Matter was debated in the Meeting 
of the States of Achaia. Callicrates oppoſed 
their gratifying the King, for Feat of giving 
Umbrage to the Romans; And on the other 
Hand, Arco contended that notwithſtanding 
their League with the Romans, they might 
ſafely accept the King's Offer and ſatisfy his 
Deſire, urging, That the thing in Debate, was 
not whether they ſhould enter into any new Alli- 


ance or Confederacy ; but only whether they would 
ive and take the Liberty of Trade,; to let their 


Country be open to the Macedonians, hat they 
might have free Paſiage into theirs, and that 
therr Slaves might not be out of Reach when they 


fled thither. And that all this was not incon- 


ſiſtent with their Atiance with the Romans, 
{ince that did not oblige them to act particularly 
againſt Perſeus. 

III. Secondly, Leagues which ſuperadd to 
the Duties Men owe one another by the Law 
of Nature ate of tuo ſorta, ſome equal, others 
anegual. The Firſt are ſuch as are alike on 
both ſides (2); or, when not only the Zngage- 
ments and Promiſes are either ſimply, or, in 
Proportion 0 the Strength of either Party, on 
both ſides equal; but alſo when the Manner of 
them is e ſo that neither of the 
Parties is ob/zged to harder Conditions, or left 
any way obnox:08s to the other. The anequal 
I ſhall conſider by and by. Zſocrates (3) diſtin- 
guiſhes after the ſame manner, That Ove - 
* nants or Leagues are equal, when the ſame 
, _ Rrght is divided to both Parties; and 
that That is a Command or anequal League, 


when one hath harder Terms than the ot er, 


(for I ſee no Neceſſity of adding contrary 70 
— The End of both ſorzs is Chiefly 
the Advancement of Society. And this Society 
either relates to Commerce,; or to Community 
of War ; or to Mutual Promiſes of Aid and 
Supplies in Var Offen/ive and Deftn/we ; or 
in ſhort, to any other Matter. Equal Leagues 
relating to Commerce, may be various. For 
Example, Suppoſe it be agreed that none of 
the Subject of the Confederate Common-wealths, 
ſhall be obliged in any of the Ports, or any 
other Parts of the Territories belonging to one 
another, to payciſtom or Toll, or not more than 
is paid at preſent; or not above a certain Rate 
or Quantity; or not more than Subject, or 
other Allies pay; and the like. Zqual Leagues 
relating to a 1 of War are ſettled 
thus; When for Example, it is agreed that both 
the Confederates ſhall furniſh out an equal Aid 
of Men and Ships and other Aegis the War ; 
and that, either both when ether of the Con- 


(a) V. Gree. I. 2. c. 15. C.6. 


. (1) See above in B. 2. c. 2. . 11. 
(c) Vid. Sepra, 1.3.c.3.C 9, 11, 12. (2) See Gror. B.2.c.15. 0,6. (3) {ſocras. Panegyr. p. 132. 
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(b) Cic. Ep. «4 Fam. L. 13. Ep. 19. 
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federates is invaded by Enemies, or make War 
upon others, or only when either Party is 
invaded. Sometimes Aids and Supplies are pro- 
miſed only for a particular War, or againſt a 
particular Euemy, or againſt all Zzemzes in 
general, excepting only the particular Allies 
of each Confederate. Laſtly, Leagues about 
any other Matter are Equal, when 1t 1s agreed 
that one ſhall have no Forts upon the others 
Confines, that one ſhall not defend the other's 
Subjes, or receive them into Protect ion, but 
apprehend and ſend them back to the other,; 
that oxe ſhall not give the oer Enemies Paſſage 
through his Country ; and the like. 

IV. Having thus explain'd the equal Leagues, 
it will be eaſy to underſtand what are the an- 
equal (1). And theſe are when either the 
Promiſes are unequal; or when either of the 
parties is obliged to harder Conditions. The 
Promiſes may be unequal, either with Regard 
to the /uperior or inferior Confederate. The 
Fut happens when the more powerful Con- 
federate promiſes his Aſſiſtance to the other, 
without requiring the like ; or when the Aids 
he promiſes, are greater than what the other 
promiſeth; or when the other is not bound to 
bring Proportionate Aids. The Latter hap- 
pens, when the inferzor Confederate 1s obliged 
to Conditions of larger Extent than the other. 
Some of this fort of Leagues include a Dimi- 
nution of the Sovereign Power. Of this Nature 
was the League between the Romans and Cartha- 
2mians, in the End of the ſecond Punick War; by 
an Article of which the Carthaginians were not 
to begin any War without Leave from the People 
of Rome. And thus Armenia Major received its 
Kings from Rome, tho' it paid no Tribute to the 
Romans (a) (2). On the other hand, Thoſe 
Leagues are no Diminution to the Sovereign Power 
which include only a * Tranſient Bu tben; or 
one which may be complied with once and 
for all. For Inſtance, if when a Peace 1s con- 
cluded, one Party 1s obliged to pay the other's 
Army; to defray the Charges of the War; or 
to pay a Sum of Money by way of Malt, or 
when either Party is obliged to diſmantle 
Towns, demoliſh his Forts, evacuate certain 
Places, remove from certain Countries, give 
Hoſtages, deliver up Ships, and Arms, and 
the like. Thus in the Articles of Treaty, 
which Por/enna allowed the Romans upon their 
Excluſion of the Kings; it was particularly 
mention'd, That hey ſhould have no [nſIruments 
of Tron for any Uſe, but in Husbandry (b). And 
here by the way, the Story which Procoprus 
relates in the Fourth Book of this Hiſtery 
of the Goths, may perhaps deſerve Obſerva- 
tion. When the Truce was made between 


« Fuſtinian and Coſrues, by the Conditions of it, 


Juſtiniam was to pay Two Thouſand Libre of 
Cold, Whereupon //diagunus the Perſian Am- 


© baflador demanded immediate Payment; but 
* Zu/tintan propoſed rather to pay every Year 
© Four Hundred, thinking by that means to 
lay the ſtronger Obligations upon Coſroes, not 
©to break the Trace. But the Romans com- 
* plied at Jalt, and paid the entire Sum, for 
© fear a early Payment might look like Tribute. 
So common (ſaith the Hiſtorian) 27 zs for Man 
to be more afraid of a diſbonourable Name, than 
diſhonourable Actions. But here it may be ask d, 
Whether ſuch jnegual Leagues as are attended 
with permanent and Perpetual Burthens do al- 
ways and in themſe ves leſſen and impair the 
Sovereign Power ? or, Whether an ancqual Con. 
feaerate may be ſuppoſed to retain his Spe- 
reign ? Now permanent and perpetual Burthens 
are ſuch as theſe; When the one is obliged to 


have the ſame Allies with the other, and not 


on the contrary; When one Party 1s obliged 
not to build Forts in ſuch particular Places, 
not to /evy Forces or raiſe an Army ; (And this 
was one of the Conditions of the League, be- 
tween the Romans and the Latmes, That the 
Latines ſhould make no Levies of Men, nor 
ſer any Officers of their own over them, or 
ſend them out upon any Expedition. The 
neceſſary Conſequence of which was, that 
the Romans paſs'd the Decrees of War or Peace, 
and that the Allies were Partners only in the 
Toyl, while they took the Condud them- 
ſelves, and enjoyed the Honour and che Be- 
nefit of the Victory) (c). That one ſhall not 
have above a cerſ ain number of Ships, ſhall not 
build new Cities, ſet out Fleets to Sea, raiſe 
Souldiers in ſuch particular Places; and the 
like; (3) But eſpecially when one of the Con- 
federates is obliged to pay a Deference and 
Submillion to the Other; or what is the fame 


thing, to acknowledge him Superiour in Dig- 


nity, and to expreſs a Reverence to him in all 
his Actions (d). Thus the Athenians allowed 
their Allies their ſeparate Liberties, and erect- 
ed a Popular Form ot Government among them; 
But reterved the Superintendence and ſupreme 
Direction of Affairs to Themſelves. Grotius 
anſwers this Queſtion, L. 1. c. 3. f. 21. out of 
L. 49. J. 15. J. J. 4. 1. D. de Captiors, &c. But 
the Difficulty lies in the following Words of 
the Civilian, At fiunt apud nos rei ex ciuilatibu: 
federatis, & in eos dammatos animadver timus. 
But the Subjects of our Confederates are brought 
to Tryal before Us; And ue paſs Sentence, and 
puniſh them. For this certainly implies Sub- 
jectian, when another hath a R ro Summon 
our Subjects to appear and ſtand their Tryals in 
his Curta, and to puniſh them according to Sen- 
tence given. The Story of Decius Mag ius in 
wy, is an Inſtance of Is (e). But particu- 
larly, that which Pauſanias relates (f). When 
upon the Motion and Inſtince of CaZicrates, 
the Roman Legate charged the Greateſt Mea 


(1) Vid. Grot. ubi ſupra, ſ. 9. (a) Appianus Alen and. Præfat. p. 2. A. Ed. H. Steph. Vid. Procop. Hiſt. Garace, 
L c. 6. The Agreement beter made with Th:odatus, concerning Sicily. (2) V. T Liv. I. 30. C. 37. 

* Onus Tranſitorium, (b) Plin. Nat. Hiſt. L. 34. c. 14. See alſo 1 Sam. XIII. 19, 20. (c) Vid. Pionſ. Hilicaru. J. f. 

(3) See Mr. Barbeyrac's Second Note upon this Section. (d) V. Iſocrat Pancgyr, (e) Li, I. 23. C. 7. 


(f) Pauſanias in Achaicis. 
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among the Aubenians with being in Perſeas's 
Intereſt; Xenon, who was one of them, upon 
Confidence of his Innocence in that Matter, 
anſwered, That he did not doubt but he could 
clear himſelf of that Charge, even before the 
Roman Senate it (elf; Which the Legate im- 
mediately took the Advantage of, as if he 
had appeal'd to Rome, and thereupon be and 
ſeveral ober were lent to Rome. And yet 
Polybius informs us (a), ſpeaking of thoſe ſac 
were (ent thither, That the Senate did not 
think that it belonged to them to bring them to 
a Tryal. And therefore, the Anſwer to the 
Difficulty mention'd is eaſy, That the former 
part of the words muſt be underſtood of the 
Primitive Times of the RomanCommon-wealth, 
when they were {tri in their Obſervance 
of the Laws of Confederacy, and uſed to make 
a Diſtinckion in their Carriage and Treatment, 
between ſuch as voluntarily entered into an 
Alliance with them, and ſuch as their Arms 
had Conquered. And this Cicero confeſſes, 
That the old Romans thought themſelves ob- 
liged to protect their Allies, and never aſſumed 
the Command over them (5). And Scipio made 
it a particular Part of their Commendation, 
that the Romans did not confine the Foreign 
Nations to their Intereſt by Severity and 
Servitude, but by the Jyes o Friendſhep and 
Alliance. But the latter words refer us to after 
Ages, when the Reſpect and Reverence they 
had to their old Confederactes ran low, and 
their Allies as well as the conguer'd Nations 
were reduced to equal Terms of S/avery (c). 
So SyHia forced all the Roman Allies that had 
been Free till his time to pay Tribute. At which 
Time it was allo common to bring the Subjects 
of the Confederale Statey to Rome to be tried, 
and to puniſh them tbere as Roman Subjects. But 
it is evident, that in the Zpyile of Proculas, 
between the former and latter Words, there 
were ſeveral intermediate things mention'd. 
But here Grotins after he hath tediouſly re- 
counted the ſeveral Kinds of Diſputes, which 
might happen between Allies and Confederates, 
at laſt diſmiſſeth the Dyffculty, without an- 
ſwering any thing to it (d). However, it is 
well obſerv'd by wiſe Men that it generally 
happens, That if the Party Saperiaur in the 
League, be conſiderably ſtronger, and more 
powerful than the other Confederate, he will by 
Degrees arrive at an Abſolute Sovereignty over 


—_— tw. 


them, eſpecially if the Confederacy be Perpe- 
tual, and allow him a Right to place Garriſons 
in their Towns (e). 

V. Another Queſtion Grotins enters upon, 
J) is this, Suppoſe tuo Parties both Allies, 
and Confederates to a Third, make War upon 
one another, which of them the Third Con- 
federate ought to aſſiſt (g)? In which Place 
it may be added, that in all Leagues which a 
Prince enters into with his Neigbbours, upon 
the Pemts of Aſſiſtance and Supplies, this Ex- 
_— ought always to be ſuppoſed, /f the Con- 

tion and Circumſlances of my own Kingdom 
will permit ? For that Conſideration ought al- 
ways to over-balance, not only any prtuate 
Reſpect, but even the Tirs of Blood and Affi- 
nity (5). For ſince it is impoſſible a Prince 
ſhould be under nearer or ſtricter Obligations 
to an Aly, than to his own Subjes ; tis 
plain he can make no Promiſe that can be 
binding to any Confederate, when it 1s mani- 
teſtly inconſiſtent with the good of his own 
Stubjetts, It was ſaid by King Francis the Firſt 
in Cuicciardine, that he thought the Oath he took 
at Rhemes was of the ſtrongeſt Obligation; and 
by that the Rings of France were obliged not to 
alienate any part of the Patrimony of the Crown 
0 J. And in this Senſe, what my Lord Hacon 
aith, in his Viſdom of the Ancients, c 5. may 
be very well admitted, © That there 1s but one 
true and proper Bottom of Faith amon 
Princes, and that is Neceſſity (a Deity of 
great Power with the Great) the Danger of 
© the State, and the Communication of Profit. 
And Arfotle ſpeaks very plainly ((). Ad- 
vantage ſeems to be the main cauſe of Con- 
* federacies, between Common-wealths (J). 


Polybius ſays of the Rhodians (m), that they 


made no Alliance with the Romans for a Hun- 
dred and Forty Tears together, tho' they ſent 


them Aſiſtance in ſeveral Wars; And the Rea- 


ſon of this, be ſaith, was, Becauſe they were 
willing to appear fazr to all the World, and 
© to give every Prince hopes of their A//iftance 
and Hienaſbip, but at the ſame time un willi 

*to abridge themſelves of any Part of their 
* Liberty, by binding themſelves under Oaths 
© and Compatts, to adhere to the Intereſts of 
any one Matin. Sir Thomas Moor would 
have his Croprans forbear entering into Con- 
federacies upon other Reaſons (n). But a Prince 
that ſuffers by an Alliance, that expires upon 


(a) Polyb. Excerp. Legat. 1085. (b) Cic. Of. I. 2. C. 8. 


(e) Vid. Liv. I. 42. e. 1. Appian. de Bede Civ, J. 1. 


(d) Lid. Anton. Matth. de Criminibus, ad tit. ad L. Jul. Majeſtatis, c. 1. ſ. 5, 6. 

(e) Vid. Bodin, de Repub. |. 4. c. 6. Iſocrates Archidam. p. 217. People that are jealous of their Liberty, ſhould 
avoid all unequal Confederacies, for there is hardly any difference berween Them and Slavery. 

(f}) L 3. 6-5. £ 23. (g) Vid. Simlerum de Repub, Helvetiorum, J. i. p. 119. () Vid. Gellium, I. 2. c. 29. 


(i) Guicciardine, Hiſt. 1. 16. 


Advantage by it. Yaler, Flaccus, I. 4. 
Certa fides animis idem quibus inci dit hoſtis, 


Iheratss Orar. ad Philip, p. 156. A Common-wealth hath no 


(k) Ariſt. Nicom. I. 8. c. 5. | 
(1) 4rii. Rhet. J. 3. c. 14. Tis incredible, that any Man ſhould chooſe to do a thing without any proſpe& of 


They're certain Friends that have a common Foe. 


regard, either to Enemies or Oaths, or any thing elſe, 


further than it thinks it tends to Advantage: Thus Polybius I. 2. c. 47. faith of tus, that he knew Kings natu- 


rally look d upon none, either as Friends or Enemies, but rated Friendſhip and Enmiry, purely according to their 
own Profit Andr. Maeurocenes, Hiſt. Venet. I. 1. ſpeaking of the State of Venice, ſaich, We meaſure our Alliances, 
and Friendſhips only by the Credit and Intereſt they bring Us. 

(n) More, Urop. J. 2. 


(m) Pl b. Excerp Legat. 93. c. 6. 
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a Change of Affairs with his Confederates, mult 
charge the misfortune upon himſelf, that he 
did not make a ſtricter Scarch into the Circum. 
/lauces of his Ally (a), Tho' an Honourable 
Confederate, when he finds that the Poſture of 
Affairs he is in will not ſuffer him to continue 
any longer in the Alliance, ſhould give Advice 
of it to the Others that are concerned, that 
they may have time to provide for themſelves, 


and ſecure their own Intereſt. For it is cer 


rainly the higheſt Pitch of Baſeneſs poſſible, to 
Sacrifice a Friend to ſave my ſelf (b). And 
therefore in ali Leagues of War, it is look d 
upon to be a very important and neceſſary Ar. 
ticle, that no ene of the Confederates ſhall make 
a ſeparate Peace with the Common Enemy, ex- 
cluding the reſt of the Allies. Tho' tis rea- 
ſonable 715 Article ſhould be underſtood with 
this Jimitatiou, ſuppoſing the other Confederate 
or Confederates, do not refuſe to comply with 
fair Terms and proper Overtures of Peace. For 
in ſuch a Caſe, this looks like a Violation of 
the Confederacy, and in conſequence the other 
Ally may juſtly take ſeparate Meaſures for his 
own Security. But then 47s alſo mult be al- 
lowed in a mitigated Senſe only, and with cer 
rain Alleviations,that it may not be a Pretext to 
elude Confederactes, and that one of the Allies 
may not in fome Senſe be made the Other g 
Judge (c). 

VI. Another Ce/ebrated Diſtinction of Leagues 
is that which divides them into Kea and 
Perſonal. The Latter are ſuch as are made 
with the Prince, purely with Relation to his 
Perſon, and expire with him. The Former 
are {uch as are made with the Aingaom and 
Common-wealth, rather than the Prince or 
Government ; and theſe outlive the Qſiniſiry 
and the Government it ſelf under which they 
were firſt made. To which of theſe Every 
Lea; ue belongs, will appear from what follows. 
This therefore is certain, that whatever 
Leagues are made with a free People are in their 
own Nature Real, and muſt continue till the 
Term limited in the League, notwithſtanding 
that the Government by whoſe Intervention the 
Leagues were made, may die or be changed. 
And hence we may refer, that if a Free People 
enter into 2 League, and afterwards the State 
of the Common- wealth happen to be changed 
from a Democracy, into a eMonarchy, the 
League is ſtill in force, becauſe the People is 
the ſame, tho' the Form of the Common- 
wealth be changed. And becauſe a Prince 
call'd to the Throne by the free Voice of the 
People is always ſuppos'd to take the Soverergn 
Power upon him, together with all the Ob/zgat- 
ions contracted by the People, when it lay in their 
Hands. Belides, Leagues are made by them 
that are inveſted with Sovereign Power. The 
Common Subject of which Power is the Com- 
mon wealth; and Sovereign Power is the fame, 
hoth when 1t is exerciſed by the common 


Saffrages of the whole Body of the People, and 
when it is afterwards entruſted to a Prmce, 
created by the Conſent of the People. . But 
here all thoſe Leagues are excepted, that were 
made only for the Preſervation of the preſent 
State of ihe Common wealth. For Ex ; 
ſuppoſe tuo Free Common-wealths enter into 
a Confederacy, by which they agree to Aid and 
Ait one another, againſt all ſuch as ſhall endea- 
vour by Force to ſubvert the preſent Zflab/iſb. 
ment of the Government in either Common- 
wealth. For if afterwards, either of the tus 
Nations freely conſent to an Alteration of the 
State of their Common-wealth, the Reaſons 
cealing, the Confederacy is ſuppoſed of Courſe 
to expire. But however in the General, tho' 
every League made with a free People be Real ; 
Vet it does not follow on the other Hand, that 
therefore every League made with a Prince is 
Perſonal, and dies with him. For the Inſert- 
ing a Perſon in a Compact, doth not make the 
Compact Perſonal, but only ſhows by what 
Perſon's Iuter vention the Agreement was made 
(4). But becauſe it is evident, that Princes 
make ſome Leagues with no farther Intention, 
than that they ſhould continue till their 
Death; and others with Deſign to derive them 
down to their Succeſſors; it mult therefore 


be enquired, What are the Marks whereby we 


may diſtinguiſh, which Sort every Regal 
League ought to be reduced to. 

VII. And it is Grozzus's Opinion (e), that 
it is eaſier to diſcover this, from the Ferm and 
Phraſe of the League it ſelf, than from an 
General Rules or Obſervations. And thus a 
Leagues will appear to be Real, in which tis 
expreſly mention'd, either that they are to be 
perpetual ; or that they are made for the Com- 
mon Good; or made with the Prince and his 
Succeſſors ; or when a particular Time is li- 
mited for the Continuation of them. But be- 
lides, the other Fords of the League ſome- 
times, and ſometimes the matter of it; and 
ſometimes the eMotrves of entering into it, 
may makea Conjecture eaſy in this Caſe. If 
the Con jectures are equal on both ſides, Fa- 
vourable (f) Leagues mult be ſuppoſed to be the 
Real, and the (“) Odiaus, the Perſonal, The 
Favourable Leagues are thoſe that are made 
for the Advancement of Commerce. Not that 
all Leagues of War are Odious ; For the De fen- 
frve generally incline to the Favourabie Part; 
the Offen/rye have more of that which is 
Odrous in them 

VIII. But how far a Succeſſor is obliged by 
the Leagues of the Prince his Predeceſor, is 
what we may take a more diſtin& View of. 
For in the Fiyſt Place tis certain, that if the 
Predeceſſor make a Peace, the Succeſſor is obliged 
by it. For by a Peace tis maniteit, all paſt In- 
juries that gave Birth to Mur are forgotten, 
the Articles of the Peace being duly obſerved. 
And then Secondly, tis beyond diſpute, that the 


(a) Ya. L. 30 f. 17. J. 19 nit. D. de reg. juris. (b) Euripid. Iphigenia in Taur;s. 9. 665 606, 607. 
(e) V. Joh. Labard Hiſt. Gall. J. 5. p. 313. EA. Pariſ. An. 1671. (d) Vid. L. 2. t. 14 J. 7.1.8. D. de Paitis, 


Succeſſer 


(e) Cet. L. 2. c. 16. fi. (+) Fverabilis (*) Odnaſs. 
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Succeſſor is obliged to ſtand. to all thoſe Law- 
fol Agreements, by which his Predeceſſor 
transferr'd any Right to a Third Perſon. And 
again Thirdly, It is alſo certain, that when one 
ot the Cottfederates hath performed what the 
League obliged him to, and the Prince dies 
before he Satzsfies What was required on his 
Part, the Succeſſor is obliged to Satisfie it. 
For ſince what the Other performed upon a 
Condition of an Equivalent to be paid him, did 
either really, or at leaſt was intended to pro- 
mote the Advantage of the Common-wealth ; 
it is evident, that unleſs the Eguivalent be 
paid him, he hath a Right to demand Ref7:. 
tution or Satizfaftion, for what he perform'd, 
in a manner before it was due; and conſe- 

uently, that the Succeſſor is obliged to re. 
und all back, except he chooſeth to pay the 
Equivalent, according as the Articles of Con- 
feaeracy be fore determined. Laſtly, as to 
theſe Leagues, Where nothing hath been Per- 
formed on Either hand; or Where the Perfor- 
mances have been Equal, it may I think be 
ſaid in General, that the Prince if he entered 
into the League as Flead of his People, and 
with deſign to advance the Pablick Good by it, 
mult be ſuppoſed to have made a Real League, 
and to have obliged his Succeſſor by it. Be- 
cauſe ſuch a League affects the whole Maſs of 
the People ; and the Succeeding Prince the Head 
of them, enters upon the ſame Rzzhts, and 
takes upon him the ſame /ncumbrances with 
his Predecefſor. But where the League direQ- 
ly regards the Zenefit of the Prince's Perſon 
and Family ; tis evident that when he dies, 
or that is extinct, the League mult alſo be at 
end. But it is grown into a Cuſtom upon any 
new Succeſſion, to renew the Leagues, tho' in 
themſelves undoubtedly Real at leaſt in general 
Terms , for fear any Diſpute or Exception 
ſhould ariſe, that ſince the Common-wealth 
hath not yet perceived the uſe and advantage 
of ſuch a League, that therefore it hath no 
other Hottom but his Faith that made it, and 
doth not deſcend to the Succeſſor. And eſpe- 
cially ſince the deſign of every League is to 
promote the Publick Good ; and ſince the Suc- 
ce//or may perhaps! have Sentiments in Rela- 
tion to hat different from his Predeceſſor, he 
hath in conſequence a #7247 to take different 
Meaſures ; and therefore may neglect a League, 
which he thinks is now grown uſeleſs and n. 
ſerviceable to the Common-wealth (a). And 
here it may be obſerved, that where ſeveral 
Different Leagues have formerly pals'd Inter- 
changeably between Nations, and they alter- 
wards renew them in General (1), the League 
that was laſt made, muſt be ſuppos d Chiefly to 
be renewed. Since the latter 4 3nd leſſen the 
Force of the Former (b). And therefore it 
was unpardonable Inadvertence and Neglect 
in the Amballadors, that went to renew a 
League with King Prolomy, and in them too, 


who ſent them without knowing what Trea- 
ties and Leagnes had formerly paſſed between 
that Prince and the Acbaiaus, or which of 
them, the Achaians were deſirous to Renew. 
IX. And here Enquiry may be made, Whe- 
ther if ane of the Princes of a League happen 
to be expor'd and expell'd by his own Subjects; 
the other Confederate be obliged to ſend him 
the ſame Aidt and Supplies, which were pro- 
miſed when he was in Poſſeſſion of his King- 
dom? Crotint, in the Chapter before quoted, 
$ 19. affirms that he is. Becauſe a Prince un- 
juſtly depoſed and expelled, hath (till a Right 
to his Amgdom, tho he hath loſt the Poſbeſſron. 
To me, ſo much in this Caſe ſeems to be cer- 
tain, That if the Terms of the League expreſl 
mention and intend the Defence of the Prince's 
Perſon and Family, he ought to be aſſiſted in 
the Recovery of his Kingdom. But if the League 
was formed for public Good only, tis a dil- 
putable Point, Whether the ex:/4 Prince can 
demand Milance in Yertue of his League. 
Fort he Aids mention'd, are preſumed to have 
been promiſed againſt foreigu Enemies, without 
View of this particular Caſe. Not but that 
{till ſuch a League leaves Liberty to aſſiſt a 
lawful Prince againſt an Uſarper. And thus if 
while we are engaged in League with a free 
People, an Inteſtine Domeſtick Enemy endea- 
vours to enflaye them, we may with Juſtice 
ſend them ¶ance to ſuppreſs him, before he 
is grown into a laui¼ Prince. For the Qua- 
fittes in Leagues (as ſuppoſe it be expreſly men- 
tioned, that the Legue is made with the 
Prince and his — a4 imply a ſtriæt and 
Proper Right, and intend ſuch Princes only as 
have a Jui Title to the Kingdom, not that 
keep it by bare Uſarpation, or that have no 
_ Title to depend upon, but Force and 
ower. 


X. It is alſo a famous Queſtion, Whether it 


be provided by the League, that neither of 


the Confederates ſhall Injure or Invade the 
other's Allies? By Allies, is meant ſuch only as 
were Allies at the time the Leagne was made, 
or ſuch as were afterwards taken into 47;ance 
on either ſide. What was urg'd in a Diſpute 
of this kind between the Romans on one hand, 
and the Carthaginians on the other, at the Be- 

inning of the Second Punick War, may be 
een in Polybins, |. 3. c. 25. 27. and Lewy, | 21. 
c. 19. The Deciſion Crotius makes of it is this 
(c ), That it was no Breach of League either 
or the Carthagmians to make War upon the 
untines, though after, they were taken into 
Alliance by the Romans, or for the Romans to 
undertake to defend them. For it may happen 
without Breach of League, that of Two Con- 


federates, One may make War upon, and the 


Other aſſiſt the ſame _ And it is uſual 
in Leagues to make Articles that relate parti- 
cularly to ſuch Caſes, See the Leagues made 
between the Romans and the Carthaginians in 


— 


(a) Vd. Johan. Labard. Hiſt. de Reb. Gall. L. 5. p. 74, 75. Ed. Par. An. 1671, (1) See above in B. f. c. 12. f 6. 


In the Beginning. 


(b) Via. Polyb. Excerpt. Legat. 41. 


* Nualitates, (c) Grot. I. 2. c. 16.1, 13. 


the 
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the Time of the 7 arentine War, Polyb. I. 3. c. 25. 
Tho? when Confederates are ſo fat engaged in 
oppolite Intereſts, *us Evident, they muſt be 
upon the Brink of an open Rupture. For the 
Senſe of Pain is the ſame whether the Wound 
be given in another's name, or in the Sriter's 
own; but it is yet clearer, when the Sear of 
the M ar happens to be carried into the ¶ Ming 
Princes Country (a). 

XI. And it is to be further obſerved, That 

Leagues limited to a particular time, when that 
expires, muſt not be ſuppos'd to be facit iy re- 
newed. Both becauſe no Man can be preſum d 
to bind himſelf _ by new Obligations (1); 
and becauſe otherwiſe it could never be known 
how long a Leagne 1s to continue. And there- 
fore if after the League expires, ſome As of 
ſeeming Alliance are continued, they are to be 
look'd upon as As of Kmdneſs and Good N. 
ture, but not as Arguments of the Renovation 
of the League. For Friendſbip continues after 
the League is at an End. Again, it is evident 
from the Nature of all Compacts (2), That 
where one of the Parties refuſeth to ſtand to 
the Conditions of the League, the other is at 
Liberty to break too. 3 may indeed 
agree, That though one Article of the League 
be neglected, yet the ref? ſhall be inviolably 
obſerved. Burt then the other Party is not 
obliged to perform the | to the neg- 
lect᷑d Article, and ſo not to ſuffer any poſitive 
Evil by it. 

XII. I come now to conſider the Nature of 
* Engagements, or thoſe publick Compa&s which 
are made by Mimfters of State (3), in Negoti- 
ations relating to the Soverezgn Power , but 
without Aavice and — from it. And 
here, The Firſt Queſtion is concerning that 
difficult Caſe, Where if the Engagement is 
paſs d abſolutely without Proviſo, or Condition 
of being accepted and ratified by the Sovereign, 
and the Sovereign afterwards refuſe to give it 
any Ratrfication ; What the + Engagers are 
obliged to do in Satisfaction to the Party the 
made the Engagement to? This was a Caſe 
once warmly diſputed among the Old Romans, 
upon the Engagement made at the Furce Cau- 
ding. The Story is at large in Liy, I. 9. c. 8, 
Sc. And indeed if the Meaſure of that Matter 
were to be given by Arict Juſtice, it mult be 
laid that the Romans were neither obliged 
to ratifie the Engagement, nor to ſet things in 
the Polture they were in before. But then it 
had been enough for them to ſurrender up the 
Perſons that made it (5). But if the State of 
the Caſe be rather eſtimated by Equity, cer- 
rainly the Romans ought to have ratified the 


Agreement, however it was concluded without 
their Advice and Conſent. The Conſals indeed 
had not Power to determine War, conclude 
Peace, or enter into League with an Enem 
without particular Iuſtract ions and Commiſſins 
from their Maſters, the Sezarte and P:ople - 
yet ſince they did not preſume upon the People's 
Conſent without very good Reaſon ; when it 
was impoſſible otherwiſe to fave the Lives of 
many Thouſand Citizens, the Flower of all the 
* = RT - _ 2 the Zn 

a rform d all that could ſeem Zquizalent 
to 2 — Peace and League ; the People in 
reaſon, _ to have confirmed the Cogirions 
eſpecially ſince there was nothing intolerably 
hard on unjuft in them (c). For it would have 
been enough for the People to have ſtood Re- 
ſolutely to their Pranciple, That their Jia. 
giſtrates could oblige them to nothing without 
their own Conſent and Command, 1t the Sam. 
nites had demanded any thing that was Un- 


reaſonable and Inſupportable. But tis Clear, 


the great Mortification to that proud ambi- 
tious People was, That their Army was forced 
to ſubmit to the Ignominy of paſling under 
the Jugum. Which was indeed very ill Con- 
duct in the Samnite General. For that Dif- 
grace did not leſſen the Strength of the Ro- 
mans, but only provok'd and exaſperated that 


fierce People to revenge the Diſhonour. How- 


ever the Roman Army very well deſerved the 
Treatment they met with, tor venturing raſhly 
to paſs a Place they were Strangers to, with- 
out ſending before to diſcover it. And it was 
certainly their wiſeſt way rather to ſubmit to 
the Diſgrace, rather than ſuffer the Strength 
of Rome to be cut off. And here the Argu- 
ments Lentulus offered to perſwade the Engage- 
ment may be conſider d, Liv. I. 9. c. 4. And 
further, That a Common- wealth may often be 
obliged to ratifie the As and Promiſes of its 
Generals, becauſe of their Authority, and to ob- 
lige them not to go over to the Enemy. Hence 
Tacitus ſaith, Ann. 12. That Mitbridates was 
© at a loſs whoſe Pity he ſhould addreſs him- 
© ſelf to; becauſe None of the Romans had 
© Powers large enough to give him any Aſſu- 
Trance in Depending upon their Promiſes. 
But in the Caſe before us tis manifeſt, that 
the * ty Romans ne ver conſider d, that they 
might ſome time or other be forced to accept 
as hard Conditions themſelves as they had im- 
poſed upon others. However it was a Strain 


of Generolity in the Sammizes not to accept the 


Surrender of the Sponſors And it was an ex- 
travagant Action in Poſthumins, when the Sar- 
render was offer d, to ſtrike the Fecialis, and 


(a) V. Juſtin. I. 7 7. (i) See Gretius, B. 2. c. 15. f. 14 (2) See the above quoted place of Grotius, 15. 


Spenſiones. 3) See Mr. Barbeyrac's Firſt Nate u 


c. 15. ſ. 16. Val. Max. I. 4. c. 8. ſ. 1. Jo. Mariana. Hiſt. Hiſp, 1. 21. c. 11. 


this Section. t Sponſores. (b) V. Groc. I. 2. 


(c) See Guicciardine's Hiſt. 


L. 12. p. m 342 & 344. Where he talks of the Engagement Tremollius Di vione made to the Switzers, Sir W. Temp!e, 
in his Obſervations upon the Gevernment of the United Provinees, ſaith, That in the Year 1668. he prevail'd with 
rhe States-General ro conclude Three Treaties, and upon them draw up and ſign the ſevrcal Inſtruments in the 
{pace of Five Days, without any Recourſe to the Provinces, and from them to the ſeveral Cities, whereby the In- 
tereſt and Arts of others, the Affair would have been oppoſed and eluded, tho' it was of the greateſt Importance 
to the States that it ſhould be concluded. He adds, That doing this without Commiſſion from theit Principals, 
they ventured their Heads if they had been diſown'd by their Provinces. 


then 
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then cry out that he was a Fammnite Subject, 
and that, contrary to the Laws of Nations, he 
had 1njured a publick Mmifter ; and therefore, 
that the Romans might carry on their Har 
with more Za/tice. The Jadement of Liuy upon 
this whole Proceeding may perhaps deſerve our 
Obſervation, The Sponſors, ſays he, after they 
had been offer'd to be yielded up, and were not 
accepted, return'd back to the Roman Cam 
ſua fide liberati, Abſolv'd from their own Faith 


— —— —— — — — — 


— — — 


and 
forſan 
Publick, 

XIII. TheLaſt Queſtion upon this Subject is, 
If the Soverezgn knows that his Miniſters have 
paſs d Promiſe and Engagement, and is ſilentupon 
it, Whether it may be infer'd from thence, 
that he owns and approves it? But for an An- 


agement ; But he adds Doubtfully, 
pablice, and perhaps from the 


p, ſwer to this, I reter you to Grotins, L. 2. 


C. 16. F. 17. 


CH Ap. 


X. 


Promi ſcuous Compatts of Sovereign Princes. 


Am, in the next place, to conſider the Diffi- 
culties which relate to any ſort of pro- 
muſcuous Cumpact᷑s made by Souereigu Princes, 
which may be reduced to theſe Three Heads (1). 
Firſt, Whether a Soverezgn Prince has any par- 
ticular Power, with Regard to C s that 
affect himſelf? Secondly, What Liberty he 
hath in Obligations contracted with his Subjet7s? 
And Thirdly, How, and how far he can ob/zge 
his W 4 
II. The Firſt Difficulty therefore is, That 


ſince a Prince has the Power to reverſe any 


Contract made to the Prejudice of his Subjects, 
and can reſtore them to the State they were in 
before ſuch a Contract was made, or upon yu? 
Reaſons releaſe them from their Ob/zgatron to 
obſerve it: Whether he cannot make Uſe of 
the ſame Power in Caſes that concern himſelf ? 
For Example, Suppoſing that by Fraudulence 
or Force, or through Indiſcretion of Ae, he 
ſhould have agreed to prejudicial Terms; or hath 
been any other way notoriouſly abuſed in his 
Contracts, or bound himſelf by any raſb Oath? 
(2) And here it is to be obſerved, that the 
Qne/tion as it is (tated in this rude Form, and as 
the Words of it lie, implies a Contradiction. 
For to reſtore Perſons to the State they were in, 
and to releaſe from Oaths, are Art which bear 
Relation and Tendency to another Perſon; and 
which are derived and flow from one inveſted 
with Power and Authority over the Perſon that 
is to be reſter d and releas d. And therefore 
the Queſtion ought rather to be ſtated thus; 
Whether, when a Prince has prejudiced him- 
ſelf, by conſenting to certain Obligations and 
Conditions of Conttact, upon a Senſe of the In- 
jury he ſuffers, he may by his own Aut boriiy 
declare, that by Reaſon of certain Faults ad- 
hering to the Contract, he looks upon himſelf 
to be releaſed from the Obligation? To which 
it may be anſwer'd; That as Perſons that live 
in a Liberty of Nature and own no Subjection, 
are under their own Conduct, and are Judges 
in their own Affairs; ſo if they are Unjuſtly 
injured in their Contracts, they may by their 
own Authority demand Aeſtitution, or 


ments to be made to their Areement; on Sup- 
pro the Prejudice and Injury they ſuſtain 

vi/tble and manifefF. For when the thing 
is diſputed, the Matter muſt be referred to the 
Decifion of Arbitrators. And therefore if a 
Prince, ſince he is ſtill in Poſſeſſion of his Na. 
tural Liberty, find any Abuſe put upon him in 
the Terms he has conſented to, he may by his 
own Authority declare to the Party concern'd, 
that he will not be obliged to ſtand to any ſuch 
Compact. And there is no Neceſſity that he 
ſhould procure a Releaſe, ſince the thing is in 
its own Nature uncapable of producing Ob/z- 
gation or Right. Thus Lewis XIII. of France 
declared, That there lay a jufi Appeal from the 
King under Confinement and Bonds, to the King 
at Liberty. But becauſe it may ſometimes hap- 
pen, that ill Men when they have a Mind to 
put a Cheat upon the World and falſifie their 
Faith, may pretend an Abuſe or Fault in their 
Cantratts to cover their own Frauds and Per- 
hdy ; therefore under Cuil Government it is 
very neceſſary to enact, what As ſhall in their 
own Rigöt be look d upon to be invalid and null, 
and what are to be examin'd into and deter- 
min'd by Sentence of Court. 

III. But when the Caſe lies between the 
Prince and his Subjects, the Difference of the 
Circumſtance will, I think, deterve a Hine 
Conſideration. A Prince's Minority is ſuppoſed 
to continue as long as the Aaminiſtration of the 
Government and Affairs of the Aingdom remains 
in the Hands of his Governoaurs and Tutors ; 
and during their Adminiſtration, the Prince 
himſelf can make no Contract with any Perſon 
of a foreign State. But if he enter into any 
Contra with a Subject, and afterwards find 
himſelf injured in it, I ſee no Reaſon why he 
ſhould not enjoy the ſame common Benefit of 
the Law which he allows and ſecures to other 
Men, otherwiſe 4:s Condition would be more 
confin d than that of private Subjects. Nor 
can any Renunc iat ion of Exceptions which might 
be made to his Minority, be ſuppoſed of Force 
ſufficient againſt the Preſumptions of the real 
Weakneſſes that Age is liable to. A Prince 


(1) Sec Grotius, B. 2. c. 14. 


(2) See Grecia, in the place above-mentioned, Sec. f, 2, 3, 4, 5. 
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cannot diſannul the 7reaties and Compacta that 
were la fE⁸öl̃y made by his Governours with 
foreign Powers or Perſons, when he is come to 
Age, upon Pretence that they were made in 
his Minority. Becauſe then, nothing could be 

ad with any Security under a Prince that 
Lad to be a Minor. However the Princes 
Governoars the Regents are obliged to give an 
Account of their Adminiſtration. But no Ex. 
ception whatever of Fear, Injury, or Fraud is 
of Force againſt any of thoſe Capitulat ions, 
which in /zmited Monarchies the People pro- 
poſe, and the Prince conſents to, at his Ac- 
ceſſron to the Government. For if the Capitu- 
lations or Conditions ſeem'd too ſtrict and ſe- 
vere, the Prince had his Liberty of accepting 
or refuſing them; the People would not have 
forced him to take the Government upon him. 
And it is not to be ſuppoſed, that any People 
would be ſo inconſiderate, as to tie up the 
Hands of their Prince with ſuch Laws as mult 
make the Sovereign Power weak and feeble, 
and his Government unactive and unprofitable. 
And here I will by the way enquire, Whether 
Darid could have retracted his Oath, when he 
{ware not to puniſh Simei that curſed him as 
he fled from Abſalom? And I confeſs in my 
Opinion he could not. For the Ving was un- 
der no Apprehenlion of Force or Fear when 
he gave him his Oath, neither could he be 
thought to have {worn out of Raſhneſs or In- 
diſcretion ; but on the contrary, rather with 
mature Conſideration and Deſign, that upon fo 
remarkable an Inſtance of his Clemency, the 
People that had been engaged in the Rebellion, 
might return the more Willingly, and with 
greater Aſſurance of being pardon d, to their 
Obedience. Neither was the Promiſe of Im- 
punity in it ſelf unlawful; For the Aung 
might very juſtly, and without Injury to any 
Man, pardon a Crime which was committed 
purely againſt his own Perſon. But it hath 
given further Matter of Diſpute to ſome, 
Whether he can be excuſed for leaving ſuch 
a Remembrance of Shime!'s Crime in his laſt 
Commands to Sol. In my Opinion, David 
did nothing in this,contrary to his former Oath; 
For he aid not leave any Command with his 
Sn to puniſh Shimei for his Crime; but only 
adviſed him to keep a ſtrict Eye upon that ma- 
licious bad Man and Enemy to his Family, and 
to take Care that he did not create him any 
freſh Diſturbance ; and that if he ſhould after- 
wards find him guilty of any Mildemeanour, 
not to be eaſy to forgive him. And therefore 
Solomon commanded him to live in Jeraſalem 
under the Eye of the Court, and forbad him to 
paſs over the Brook Maren, that he might not 
inſult upon his Impunity, nor conceive any 
ſecret Satisfaction in ſeeing the Place where 
he had with ſo much Bitterneſs reviled and 
curſed David. But Divine Providence ſo di- 
ſpoſed, That he ſhould break thoſe eaſy Con- 


dition which he had himſelf approved and 
conſented to, that there might be juſt Occaſion 
given to take off ſo ill a Man by puniſhing him 
as he deſerved. 

IV. But here it is to be obſerved, That 
however Princes, when they enter into any par- 
ticular A with their Subjects, not as Princes 
but as other private Men, are preſumed always 
to comply with the po/itrve Laws of the Com- 
mon-wealth which relate to the Validity of 
ſuch As; yet ſince they are above the Civil 
Laws, they are under Neceſſity of following 
thole Laws always in their private Ac. And 
therefore if they voluntarily and adviſedly en- 
ter into any Contract, that would otherwiſe be 
Invalid in Law: They are ſuppoſed to have 
exempted that 3 Contratt from the 
Force of the Laus, where there are ſuch, and 
and to declare that no Nullity ſhall enſue upon 
that Account. For otherwiſe, all that was 
done would * nothing (3). And I think 
it is very reaſonable to allow, that if a Prince 
find himſelf very much injured in a Cuntratt, 
which at firſt he did not perceive, he may it 
** annul, or at leaſt corretdt and amend 
it (5). 

V. That no Prince hath Power to releaſe 
himſelf from his Oath, when there lies no OB. 


Jeon either againſt the Yahidity of his taking 


it, or the Matter contain'd in it, or the Cir- 
cumſlances 1 to it, upon Pretence that 
it is lawful for him to relieve his Subjects in 
ſome particular Oaths, I think is evident. For 
the Oaths which he has Power to vacate in his 
Subjetts, have always this Condition annex'd 
to them, If it pleaſe the Sueregu. And tis 
certain it would be impoſſible to bind any 
Obligation upon a Man, if he reſerves to him- 
ſelt a Power to break from it, whenever he 
thinks fit (c) 

VI. But though Princes are as much obliged 
in Conſcience by their Promiſes and Compatts as 
private Men; Yet, in this Reſpect, there is 2 
Ditterence between the Obligation of a Prince 
and that of a Sabjef, that tis eaſy for the 
Prince to force the 4 to ſtand to Terms, 
when perhaps he would willingly go back; 
but a Sulject, as long as he is ſuch, hath no 
way to oblige his Prince to give him his Due, 
when he refuſes it. But no wiſe Prince will 
ever refuſe to ſtand to a /awful Contract; ſince 
he muſt neceflarily confider, that his Fonour 
and Security depends upon the Credit he hath 
of obſerving his Compacts, and that it is the 
worlt thing that can be ſaid of a Prince, that 
he obſerves not himſelf that Jaftice which it 
is his Duty to adminiſter and ſupport. But how- 
ever, if a Prince upon Contract give the Subject 
Liberty to enter an Action againſt him in his 
own Courts, the Action it ſelf proceeds rather 
upon natural Zquity than the Gus Laus, as 
if in were implied, that upon the Knowledge 
of his Obligation, he would not refuſe the Fer- 


— CC 
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{ a) Of the Aion of Philip II. of Spain, That by a Fetch of Law would hav? releaſed himſelf from paying his Debts. 


See Crot. Hiſt. Belg. I. 5. 


(b) Vid. Gros, I. 2. C. 14. f. 


(6) Vid. Grot, I. 2. c. 14 f. 3- 
5 formance 
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formance of it. And therefore the Eud pro- 
poſed by fuch an Action is not to force the 
Prince to ſtand to the Contract, but only to 
make it appear to the Subject, that the Prince 
had obljged himſelf to obſerve it. And in ſuch 
Tryals, there ſhould be no regard had 10 Honour 
or Greatneſs, but Judgment ought to be given 


barely according to the ſtrongeſt Probabilities of 


Argument (a). 

VII. It may alſo happen that the Subye7s 
may be deprived of a Rt acquired by Con- 
tract (1), either by Way of Puniſhment, or b 
the Force of the 7 ranſcendental Property. * Al- 
ways ſuppoling in this Caſe, that the Meceſſi. 
ties of the Common-wealth demand it, and 
that the Publick ought to make Reſtitution. 
And therefore for the ſame reaſon the Prince 
may defer his Payments, when any preſſing 
| Exrgence of State obliges him to turn the 
Money another way, which ſhould have been 
paid the private Subjec?, And from hence it 
appears, what 1s to be determined about the 
7 abulz nouæ, or general Diſcharges from Debts 
or Obligations, which Solon call'd Suez $4:e, or 
the ſhaking off a Burden (b). 

VIII. But Laſtly, that it may appear, whe- 
ther and how far a Prince hath Power to tranſ- 
mit an Obhgation upon a private Contract; down 
to his Succeſſors; it is to be firſt conſidered, 
whether the Princes Kingdom be his Patri. 
mony, or whether he poſſeis it only as it were 
upon an Nufructuary Right. A Succeſſor to a 
Prince that holds his Kingdom in the Former 
Right, ſince he ſucceeds to all his Goods and 
Pofſeſſrons, muſt be ſuppoſed to inherit all 
Debts of Princes that poſſeſs their Kingdoms ; 
in the Latter, Grottns |. 2. c. 14. 10. fc. is 


of Opinion, that the Succeſ/ors are not imme- 


diately, and purely becauſe they ſucceed them 
in the Aingadom, obliged to diſcharge them. 
For ſuch Princes do not derive their Right to 
the Throne from the King their Immediate 
Predeceſſor, but from the Pegple themſelves. 
But ever theſe Succeſſors are obliged by the 
Debts of their Predeceſſors, mediately and by 
Tuterpeſition of the Common-wealth , not as 
upon their own Account, but as they are Heads 
of the Common- wealth. For in the laſt Fe- 
ſert the Debts of the Prince affect the Hate it 
ſelf, as they were contracted by the Head and 
Guvyernour of it. And the Truth of it this, that 
Princes have Power todevolve Debts upon the 
Common-wealth it ſelf, is evident from hence, 
that ſometimes it would be impoſlible to ſup- 

ly the Neceſſities of the State otherwiſe than 
by contracting ſuch Debts, And ſince the Ad- 
miniſtrations and Security of the Common. 
wealth is entruſted with the Prince, he muſt 
be allowed to have the Command of all thoſe 
Means, without which that Exd cannot be 
purſued or obtain d. But then on the other 


hand, this Power to _ the Common-wealth, 
ought to be ſtrain d no farther than the Prince 
can have Good Reaſons for Contracting the 
Debt. But then again, neither ought the 
Prince to be fo far /imited, as not to have 
Power to devolve any Debts upon the Com- 
mon-wealth, but what have afually given 
ſome Advantage to the State (tho tis fit In- 
fertor «Magiſtrates ſhould be ſo confin'd (c). 
But tis ſufhcient if he hath a fair Probability 
in Reaſon for what he attempts, tho' perhaps 
the Event may fall out contrary to his Expecta- 
tions. And therefore upon the hole, all 
Contrat?s made by the Prince, oblige the Com- 
mon-wealth, unleſs when they are manifeſtly 
abſurd or unjuſt. And when the Caſe is ht. 


ful, tis always to be preſumed in favonr of the 


Prince. And ſuch ContratFs as theſe, alſo 
oblige the Succeſfor, as he is the Head of the 
Common-wealth. Nay, the People themſelves 
will be ob/zged by them, if they ſhould change 
their Form of Government, and erect a free 
State. And fo whatever a free People contract, 
devolves upon and obliges the Perſon they after- 
wards confer the Sovereignty upon, tho' they 
give him never fo ſull and abſolute a Power. 
And this I think is a better way of deciding 
the Queſtion, than by diſtinguiſhing between 
the greater and the leſſer [njuries. For in the 
Aaminiſtration of public Afairs,theProbability 
of the Means ought to be allowed a fairer Con- 
ſide ration than the Succeſs of the Event, ſince 
an unforeſzen Accident may ſometimes break 
and diſtra& the wiſeſt Meaſures and Deſigns. 
IX. What hath been ſaid of the Contracts of 
Printes, may alſo be applied to their Grants 
and Donations (2), viz. that they cannot be 
recall a by the Succeſßors where y were made 
upon fair and favourable Reaſons (d). Yet 'tis 
certain on the contrary, That Calla endea- 
voured to recover the Largeſſes and Donatives 
made by Nero, allowing no Man to keep more 
than the 7enth Part of * Liberality (e). So 
alſo the Roman Senate reduced thoſe Cities to a 
Tributary State, that had bought their Privilege 
or /mmunity of Syſ{a., Cicero indeed thought 
them too ſevere 1n it (f). And I think indeed 
it had been but reaſonable to have refunded 
them their Money, ſince it had been employ'd in 
Pablick Uſes. A ſo Haſilius of Macedon, 
when his Prearceſſor «Michael! had exhauſted 
the Publick Treaſure, publiſhed an Za&?7, com- 
manding af Perſons that bad received any of the 
e Money, and could give no fair Account, why, 
or for what they received it, to return it gain, 
or at leaft the half part of it (g). But indeed 
as to Grants of this Nature, it ought to be con- 
ſidered out of what they are made. If the 
Prince give out of his own Pocket, or Eſtate, 
without diſpute the Grant is irreuocable. And 
if he diſtribute his Zownty out of the Revenues 


(a) Heliod. Ethiop. I. x. 
(b) Vid. Ptutarch, Selon. Cic. Off. J. 2. c. 24. ad fin. 
(2) See Grot. ubi ſupra, . 13. 
Queſt. 1. c. 15. (e) Vid. Sweton. in Galba. c. 15. 


Reb. geſt. Emanuel, I. 1, Where he gives an Acount of x Grants King John mae juft before his Death. 
XXX 


(1) See in Grot. the place above r C. 7. 


* Vi Dominit eminentis. 


(e) Vid. L. 12. 5. 1. I. 25. P. de rebus Creditis. Ce. 


(d) Vid. Suctom. in Tito, c. 8. Plin. L. 10. Ep. 66. Gratian. Cauſ. 25. 


(Ff) cic. Off. I. 3. c. 22. (g) Vid. Hieron, Oſorium de 
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or Income of thoſe Goods or Poſſeſſiuns which 
are intrulted to his Aammiſtration, it ought 
always to be conlidered, upon wha? 2 
and with what Caution and iModeration the 
Donations were made. For as no Body denies 
but that the Prince hath Power to reward the 
Services of his Friends and Subjects out of the 
Public Moneys, as far as the Riches and Oc- 
caſions of the State will allow; fo if the Money 
of the ation be profuſely ſquander'd away 
upon Perſons that do the Common-wealth ne1- 
ther Credit nor Service, and the publick Stock 
is laviſh'd away only to ſatisfy their Ambition, 
in my Opinion, they ſhould be repleniſhed 
from their Parſes, that at firſt exhauſted it. 
It was the wiſelt Method Fer and King of 
Arragin obſerv'd, never to part with any of 
the Landy that belonged to his Crown ; and 
his Reaſons were good, that Princes that alie- 
nated their Landi, generally created themſelves 
more Enemies than Friends by it, becauſe they 
made ſome of their Subjects ſo great by it, that 
they would always be ſuſpicious and fearful o 
being deprived of their Rights (a). What hat 
been ſaid with Relation to Grants, may alſo 
be applied to Privileges and Immunities, name- 
ly, that it ought to be conſidered upon what 
Reaſons, and with what Caution and Modera- 


(a) Vid. Becl. ad Gret. L. 1. 
rag. L. z. 
(c) Appian, Iberic. Gai cciardine Hiſt, L. 7. 


Je 


p. m. 107. Grot. L. 2. c. 14. f. 12. Laurentius Valla de rebus 
(b) Vid. L. 43. c. 8. I. r. ſ· 16. D. we quid in loc publico, &c. Demaſt hen. Orat. 


tron they were given; and whether they are 
conſiſtent with the common Peace and Security 
of the State. For without diſpute, zhe/e 
Things are of far greater Concern than the un- 
wary Eaſineſs of the Prance. And indeed all 
Privileges are to be confin'd under ſuch Limi- 
tations and Rejtrie#:ons, whenever they begin 
to lie heavy upon the other Subjefs (b). So 
when the Romans demanded an Aid of Men 
and Money from the Celtiberi, and they thought 
to excuſe themſelves by pleading the Privilege: 
that had been granted them by the Romars 
themſelves, the Hiftorian ſays, © That what 
they inſiſted upon was allowed to be true, but 
that the Senate when they gave ſuch Pr:- 
Ages, always annexed this Exception, that 
they were to continue in force as long as it ſhould 


ſeem good to them and the Roman People, and ng 


longer (c). Lewis King of France, after he 
had reduced the Cenoe ſe that had revolled from 
him, difannull'd all the Æreementa and Treaties 
formerly paſs'd between him and that Hate, and 
ave them all back again by the way of Prev7- 
8 as Compoſitions or Compacts; that ſo it 
might be always in his Power to recal them. Per- 
haps indeed that was not to hold with relation 
to Proavilegts of all Kinds, but to ſuch only as 
were to have barely a Precarious Dependence. 


is. Ferdinand, 
v. Leptin. 
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CHAP. 


XI. 


How Subjeftion ceaſes. 


Mong the Several Ways by which Men 
A ccaſe to be under Subjection, it is by 
Some thought to be One, when a Prince dyes 
and leaves no Heir or Succeſſor behind; or 
gives his Azzgdom for lolt. For then (they 
/ay,) every particular Subject is left free to a 
Liberty of Nature. But ſince it is clear that a 
Kingdom in luch a Caſe, is not Abſolutely 4%/ 
ſole d, but only reduced to a State of Interreg- 
num; It follows, that tho' the Obligation of 
the Subjects to the Prince they have 4%, are 
indeed at an End; Vet that they continue ſtill 
united to one another, by the Original Bond 
and Compact of Society. | 

IT. But now the uſual way by which Sub- 
jection ceaſes is, When a Man by Permiſſiom of 
his Own Common wealth voluntarily removes 
into Another , and ſettles Himſelf and his 
Effects, and the hopes of his Fortune there (i). 
How far ſuch Yoluniary Removes may be per- 
mitted, mult be diſcovered by the Methods by 
which Subjects are admitted into the Com- 


mon- wealth. For ſome Perſons are forced to 
put themſelves under the Prote From and Co. 
verument of certain Common-wealths, by bei 

conquered in Har or reduced to the laſt Ne- 
ceſſities. And what Liberty is allowed to theſe 
mult be known by the Laus of thoſe Common- 
wealths. But if a Ferſon Abſolutely free, that 
never knew what it was to be Saber, ( Such 
as the Patriarchs and Maſters of Familics of 
old,) or is at Preſent free from any Subjectias 
he had been under before, vo/antarily joyn him- 
ſelf to any Common-wealth ; it mult alſo be 
determined by the Conſiitutions of that Com- 
mon-wealth, what Liberty to remove thence 
was left him (2). For in ſome Common- 
wealths no Man is permitted to leave them 
without the Expreſs Conſent of the Govern- 
ment. In others, a Man may be allowed that 
Liberty, if he will ſubmit to certain 7mpoſt- 
tions ; as ſuppoſe, if he will pay a certain Sum 
of Money, or leave part of his Goods behind him 
(a). But where there are no Laus about the 


— 


() See Ct. B. 2 c. 5. |. 24. 


(2) V. D. L. 49. t. 15. De Captiv. & de Poſtliminio, Cc. I. 12. f. 9. 


(a). Ovid, Metam. I. 15. v. 28, 29. ſpeaking of the 4rg: ves, 


— Prohibent di ſcellere leges, 
Panau; mars peſita eft patriam mutare volenti. 


The Laws forbid my flight, and threaten Dearh 
To choſe that leave the Land which gave them breath 


Matter, 
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Malter, we mult be determined by Caftoms 
arriving from the Nature of Civil Subject ion. 
What Cuſtom admits of, every Subject is ſup- 
poſed at liberty to uſe. But if 7 hrs gives no 
Light to the Matter, and the Co of Sub- 
jection makes no Mention of it; it muſt be 
preſumed, that every Man reſerved to himſelf 
the Ziberty to remove at Diſcretion, and that 
he chole rather to be a C:tizen of the World, 
(as Socrates ſaid,) than a Subject in any part:- 
cular Common- wealth (a). For when a Man 
enters himſelf into a Common-wealth, it can- 
not be ſuppoſed that he gives up all Care of him- 
{elf and Fortunes, but rather that by ſo doing 
he takes the beſt dient to defend and ſe- 
eure Both. But becauſe it often happens, 
that the Nature of the Government does not 
ſuit with every Private Man's particular Cir- 
cumſtances, or he thinks at leaſt he can make 
his Fortune with more Advantage elſewhere; 
And fince it would be unreaſonable to Reform 
and make Alterations in the Common- wealth 
at the ae ire, and for the benefit only of a Few 
Private Subjects; the only Method left is, to give 
them leave to Remove, and provide for them- 
ſelves where they think belt. © So Demaratus 
„the Father of King Tarquim, fled with his 
Family to Corinth, and ſettled there, becauſe 
he could not bear the Inſolence of the Tyrant 
© Cypſeltus, wiſely preferring Liberty, tho' in 
* Baniſhment, to Servitude at Home (b). So 
alſo Sometimes it is known, that there is not 
ſuflicient Encouragement allowed to Men of 
Parts in their own Nation. And ſome have 
found it true by Experience, that 4 Prophet 
hath no honour in his own Country (1). For Men 


of baſe natures, are apt to look with envy upon 


Perſons that would riſe by their own Worth 
to an Height of Greatneſs above their reach ; 
when 3 they remember themſelves once 
Saperiour, at leaſt upon the Level with them ; 
And as Lacyaes ſaid (c). Statues ought to be 
ſeen at a diftance, becauſe too near a View 
leflens the Beauty of them. Now to deny ſuch 
Perſons the Liberty of Remoumg would in 
effect be all one, with laying a Command upon 
Men free and at their own diſpoſal, not to 
preſume to riſe above the Rank and Condition 
of their AuceFtors. But the Common- wealth 
allo it ſelf may make Advantages by theſe Re- 
moves, by inviting in, Perſons of Worth and 
Ewinence from Abroad. By the Conſtitution 
* of the Roman Common wealth, no Citizen 
could be forced to leave the Common-wealth, 
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vor if he pleaſed, not to leave it, when he was 
* made Member of Another he prefer'd to it. 
And therefore Tally favs (4), That a little 
© before his Remembrance, ſeveral Citizens 
of Rome, Men of Credit and Fortunes, volun- 
*tarily left hat and ſettled themſelves in 
* other Common-wealths. And the Way; ſaith 
* be, lies open from every Hate to Ours and 
from Our to other. And this ght 
he often very highly extols (e). Or is it any 
Objection ain whas is here ſaid, that the 
Father of Families, who at firſt ereffed the Com- 
mon-wealth, may be ſuppoſed to have bound 
one another by Compact, to aſſemble and unite 
their ſtrength in common. For even in other 
Societies any te Member has Liberty to leave it, 
fo it be not with fraudulent deſigu, at an 14 
time, or to the Prejudice of the other Mem- 
bers, eſpecially if the Soczety were not eſtab- 
liſhed with any particular Limitation of Time. 
And therefore many Common-wealths have 
appear to. be very little concern'd when their 
Sulject᷑ s left them, as being already overſtock d 
with Men, and glad to have their Numbers 
leflened. 

III. But however, ſince tis generally the 
Intereſt of every Common- wealth to know 
the Number of its SaubjeFs ; they that remove 
ought in Point of Duty or Honour to ſignifie 
their Departure; unleſs a Man has good Rea- 
ſon to ſuppoſe, that it will be no Paublick con- 
cern whether he leaves it with ſuch Ceremony 
or not. But all Perſons that have engaged 
themſelves 1n any particular Service or Employ 
for a certain time, ought without Queſtion to 
have the expreſs Conſent of the Common- 
wealth for their Remove. For Example, Sub. 
jefs that are ſent on Embaſſies, Expeditions, 
or that are entruſted in any other Zu/meſs 
which they undertook upon particular Compact 
and Agreement. But beſides, a Remove ought 
to be at a Proper time, and when it is not di- 
realy againſt the Intereſt of the Common- 
wealth to ſuffer it. For Example, (to make 
uſe of the Inſtances in Crotius in the place 
above quoted, ) when the Paublick Debts are 
great, a Sabjef? ſhould not have leave to depart, 
except he would pay his Share of them before 
ne Remove ; nor when the Common-wealth 1s 
engaged in War ypon Preſumption of the 
Number or Bravery of Certain Subjects; And 
eſpecially when there is danger of /zva/ton, 
or of being be/ieged; Except the Subject that 
would depart can be ſure to leave others be- 


(a) Valerius Flaccus, Argon. L. 7. v. 227, Oc. 


Crmivus hunc potius communem animantibus orbem, 


Commenes © crede Deos; patriam inde vocate, 
Dua redit itque dies; nec nas diit nata Malignis 
Cluſerit hoc uno ſemper ſub frigore meſſis. 

Fa: ;nih: non habiles, fas & tibi linquere Cole hoc. 


) Cic. Tuſc Quel.1. 5. (1) Luke VV. 24. 
% jura Præclara, atque divinitus jam i 
Cd I, What noble Rights are theſe! W 


(e) Digg. Laert. I. 4. ſ. 6o. 


The World to all, her ample Fields extends, 

And God and Providence are common Friends; 
Where e're the Day diſcovers diſtant Earth, 

The Country's mine; nor are we doom'd by Birth 
To this cold frozen Soil; bur unconfin'd, 

May change our Country, as we change our Mind. 


(4) Cic. orat. pro Balbo, c 13. 


4 hes Romani nominis a majoribas moſtris comparata, &c. 


I 
hich by the Bl 


g of Heaven have been enjoy d by us and our An- 


tors, ever ſince the Roman State began, that none of us ſhould be forced to leave our Country, or to ſtay in it 


«<42inft our Wills. 
id may keep, or reſign it, as he pleaſes. 
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This is the immoveable Foundation of our Liberty, that every Man is Maſter of his Right, 
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hind him, every way as fit to defend the State 
as himlelf (4). Neither can they be Good 
Subjects that ſerve their Country, as Horace 
(1) tpeaks of his Friends, Diffugiunt cadis cum 
face ſiccatis amici, ferre jugum pariter dole/t, 
that is, Who when they have drain'd all they 
could from it, leave it to ſtruggle with Mis- 
fortune by it ſelf. But then it muſt be ob. 
lerved, that by Remove in this Place I un- 


derſtand the departing out of the Dommons 


and Territortes of the Common-wealth, and 
not the denying its Authority, and continuing 
to live in its Dommions. For the Common- 
wealth, when it bounds its Power within 
Certain Limits, is ſuppoſed at the ſame time 
to prohibit every Perſon to inhabit within 
that Compaſs, who will not acknowledge its 
Authority. And therefore it may be obſerv'd 
Py the way, that the Grandees of Spain were 
very much miſtaken, when they thought 
themſelves releaſed from the Oblzgations of 
the Common- wealth, by renouncing the Laws 
of their Country, and then retiring to other 
Places. Tho' it was uſually = 
that was done, they might lawfully take up .4rms 
againſt their Prince, and begin open Hoſt:/ities, 
without incurring the guilt of Treaſor and 
Rebellion (b). From what has been ſaid we may 
infer, what force thoſe Avocatory Commands 
may be ſuppoſed to have, by which the Com- 
mon wealth endeavours to recall its Subjects 
trom Employments in Forezzu Countries, For 
In{tance therefore, if a Subject that is under 
no particular Ties or Refiramts remove from 
his Common-wealth, where that Liberty hath 
always been promiſcuouſly allowed, and ſettles 
himſelf and his Effects under the Protection 
ot a Foreign State ; the Common-wealth he left 
hath no longer any Autboriiy over him. And 
therefore it is to no purpoſe to think to reduce 
Such an one by threatning him with loſs of 
Fame, which is the utmoſt that can be done, 
when he is determined not to obey. But the 
Common- wealth hath ſtill Authorrty over Sub. 
jedts that depart cither contrary to the Laws, 
or are ebliged to it by any particular Ties, or 
hold Pofefſtons of Goods, eſpecially of Im- 
moucables under its Dominzons, or are abſent 
only upon Travel, and reſerve to themſelves 
the Right of Subjects. And by the way, it 
was a prudent Law of Solon s which Plutarch 
(2) mentions in his Life, by which he obliged 
the Athenians,* To admit no Perſons into their 
©Common-wealth, except ſuch as were con- 
©demned to perpetual Baniſhment from their 
down Country, or elfe ſuch as remov'd with 
© their whole Families to Athens, for the con- 
* venience of Trade and Employment in the 
Arts they profeſs d. And this Law it was 
*ſaid he made, not ſo much to keep out For- 
© reigners, as to invite them to ſettle at Athens, 
by giving them aſlurance of incorporating 
them into the Body of the Common-wealth. 


r 


ſed that when pub 


greater Numbers to take the ſame Liberiy. 


For he made no doubt, but both theſe ſorts of 
* People would make very good Subjects, the 
© one becauſe they voluntarily quitted, and the 
© other becaule they were forced out of their 
© own Country. But further, ſince the Com- 
mon- wealth really hath no Power or Authority 
over Perſons ſree from all Ciuil Obligationt to 
it, it is manifeſt, that if the new Common- 
wealth They ſettle in, fend them in Quality ot 

ors or Publick Miniſters to the State 
they left; that they ought to be received 
2 to their Characrers, and enjoy all 
the Priuileges of Ambaſſadors, One of the chief 
of which is to be free from the Authority and 
Power of the Common-wealth they are ſent to. 
For if this be thought too great an Honour to 
be ſhown to Perſons who have formerly been 
Subject, tis eaſy to deny them Reception. 
Nay, to carry the thing farther, if for In- 
ſtance, a Subject in the Face of his own Com- 
mon- wealth engage his Faith to a Foreign State, 
in order to take upon him to Megotiate for it 
there, under the Character of Ambafador and 
lick Minifter ; the Common- wealth muſt be 
ſuppoſed to have releas'd him from all Ciusi 
Obligations to it ſelf. Since it is impoſſible 
the fame Subject ſhould be capable of two O5/i- 
gations of the ſame Mature. And in conſe- 
quence, /hat Perſon muſt from that time be ad- 
mitted to all the Rights and Privileges of an 
Ambaſiaaoy in his own Country, which by a ſort 
of Fiction he is ſuppoſed to have changed. 

IV. But however to depart in C es, 
great Numbers together, Grotius (3) thinks 
unlawful for this Reaſon, becauſe ſuch a Ziber- 
iy would be utterly inconſiſtent with the N. 
ture of Cuil Society. And in Morality that 
mult be judged nece//ary, without which an 
End propoſed, cannot be attain'd; and that 
mcon/iſtent with it, which prevents or deſtroys 
the End (c). But the truth of this Opinion 
may I think be queſtion'd (4), for if it be law- 
ful for particular Subjects to remove as they 
pleaſe themſelves, why 1s it not lawful for 


who all propoſe to themſelves the like Conve- 
niences of bettering their Fortunes by chang- 
mg their Country ; ſuppoling none of thote 
Objections againſt it that were mentioned be- 
tore? For it is nothing to the purpoſe to anſwer 
that by 7475 means the Common- wealth mult be 
enfeebled and diſſolved. For where a Perſon 
hath no Right to detain me contrary to my 
own Inclinations, he ſuffers no Injury, tho 
perhaps by my Departure ſome future Benefit, 
but not yet due, is zntercepted from him. 
There is no neceſlity ſuch a particular Com- 
mon-wealth ſhould have ſo many Hons ot 
Subjects, or ſhould always appear formidable 
to its Neighbours, any more than it is that 
any particular private Man ſhould be worth ſo 
many Thouſand Pounds, tho' tis true indeed, 
that neither one nor the other ought to be re- 


2) 2:4 Tycure. ret .outy., Leocratem. 
9 (2} P:gra"ch, p. 91. F. 
Nes oo Jeanie. 


(1) B 1. Od. ;5. v 26, 27, 28 
(3) Ubi n 
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(b) # Id. Mariana de rebis Hip. 
( 4 ) See Mr, Barths 


duced 


Ce) V. Liv 1. 41. c. 2, 9. 


Cnay. XI. 


How Subjettion ceaſes. 


717 


duced to a /ower Condition by anjufF Means. 
And therefore I think there 1s but little Force 
in Grotius's Argument. For though perhaps, 
this or that particular Common. wealth may be 
much weakened, or perhaps by continual Drain: 
in time be utterly 4;ſpeopled, where the Subjects 
are permitted to deſer? in Numbers together; 
yet Civil Saciety among Men, is no Danger of 
being abſolutely d;Fofved by it. For the Cor. 
ruption of one Common-wealth is the Genera- 
tion of another, and what is Aa in one place is 
gain d in another. Nature, when Men began to 
encreaſe and ſpread themſelves over the World, 
formed and divided them into Cv Societies, 
but never gave Command that ſuch or ſuch a 
particular Common-wealth ſhould ſtand for 
ever in an uninterrupted Courſe of Greatneſs 
and Fortune. Babylon was exhauſted by Se- 
leucia, and that by Cte/qphon (a). However, 
when Companzes depart, they are obliged as well 
as particular Subject rs, to depart out of the Do- 
minions and Territories of the Common- wealth. 
For otherwiſe there muſt enſue ſuch Diſtractions 
and Confuſions, as would neceſſarily be fatal to 
all Gevernments ; that is, ifwhole Cities or Pro- 
vinces were allowed Liberty, to withdraw at 
pleaſure from their Obedience, and either to put 
themſelves under the Protection of Other, or to 
erect ſeparate States of chemſelves. 

V. I ſhall now in the next place enquire, 
Whether and how far thoſe Perſons may be 
juſtified, that pretend to be Refugees and De- 
ſerters only with Deſign to injure them that 
receive them, and to bring ſome Advantage to 
their Prince or Country. It is indeed to be ex- 
cuſed from great Imprudence, to be eaſy in 
giving Credit to ſuch ſort of Men, 1 Sam. 29. 4. 
nor does the World generally appear diſſatisfied, 
that Traitors are puniſh'd though their Treaſon 
hath taken Effect (5). Yet it ought not to be 
thonght therefore Lawful or Honourable for 
me to betray a Man, becauſe I find him of an 
ealy Temper, and likely to be taken by the 
Train I have laid for him. Nor is any Man 


obliged to ſerve his Country at the Expence of 


his Hononr and Conſcience, as has been al- 
ready ſhewed. And without Diſpute, for a 
Man to engage his Faith, purely with Deſign to 
make Advantage by the Violation of it, in do- 
ing Harm to a ſecure and heedleſs Enemy, is 
a very great Sin. And it was no Queſtion an 
execrable Saying of Lyſander's, or Philip's, 
That Children were to be cheated with Trifles, 
and Men with Oaths {c). If therefore a De- 
ſorter expreſly engages his Faith, he cannot 
break it without Sin, whatever Pretence or real 
De/ien he may have of advancing their Intereſt 
he deſerted from. It may perhaps be replied, 
That ſince they that give Reception to Deſer- 


ters, know before-hand, that they can do them 
no Service without Sin, and that no Man can 
lay any binding Ob/jgation upon himſelf to 
commit Sin, and therefore that the Faith given 
by Deſerters, ſignifies nothing; it follows, 
That no Injury 1s done them, if they are im- 
poſed upon by their own Credulity in depend- 
ing upon ſuch flexder Arguments. But I an- 
ſwer, That it 1s Foreign to the Queſtion, to 
enquire whether it be a Sin or not, to make 
uſe of the Service of Deſerters. For it does 
not follow, that if I/ my ſelf, in imploying 
ſuch a Perſon in my Service, That therefore, 
for that Reaſon he hath a Righ/ to do me an 
Injary. As it does not follow, That becauſe 
it a Man hire a #R to commit Murther, 
he contracts the ſame Guilt with the Villain 
himſelf, Therefore it is /awfu/ for the Ruffian 
to kill alſo the Perſons that hired him. It is 
commonly ſaid indeed, that Deſerters are re- 
ceived by the Laus of Arms ; that is, that it 
is contrary to the Laws of Arms, not to give 
Aamittance to Perſons that leave the Enemy and 
come over to ut, as Grotins and Cuyacias explain 
that Law (d). But whether we ought to un- 
derſtand this Paſſage of the External Laws of 
Arms (as Grotius calls it,) or of the Internal, 
may very well be Matrer of Diſpute. Burt 
however, if a Man will defend that all Perſons 
have abſolute Liberty to make uſe of the Aſh- 
ſtance of Deſerters; methinks it ſhould not be 
thought ſo proper for that Purpoſe to inſiſt, 
That even God himſelf makes uſe of the Acti- 
ons of the Dew and wicked Men; as to plead 
the Favour which ought to be allow'd to the 
Juſtice of Arms taken up, either to puniſh the 
Inſolence of an injurious Enemy, or to affer? 
and regain juſt and oppreſſed Rights (1). For 
upon the Suppolition of this Favour, a Prince 
engaged in a jai Har, needs not think himſelf 
obliged to make a curious Enquiry, Whether 
the Deſerters gave over HFuſtilities againſt him 
upon Honourable Motives or not? And fince 
he may preſume, that they had good Reaſons 
that moved them to relinquiſh the Cauſe the 
were before engaged in, he cannot cont 


Guilt by ſeeming to give Encouragement to 


unjuſt Deſertions. But however this be, tis 
certain, that it is utterly Un/awful to make 
Faith an Inſtrument to deceive and abuſe Man- 
kind. And again, tis alſo certain, that where 
a Deſerter owns he deſerted without reaſonable 
Cauſe, his Faith can fignify little; fince it 
muſt either tend to advance new Treaſons, or 
to continue the o, And therefore that it muſt 
be very great Imprudence to lay any Streſs 
upon it (e). Bat Deſerters therefore that pro- 
poſe to ingratiate themſel ves with them that 
receive em, and yet to carry on their ſeeret 


= a} 774. Plin. Nat. Hiſt. 1.6. c. 26. (b) Via. Vopiſc. in Aurelian. C 23. (c) Vid. lian. Var. Hit. I. 7. c. 12. 


+ 3". D. 147. De acquirend. rerum domino, I. 51. (d) Cujac. Obſ 4. c. 9 Grot. IL 3 c. 1. [. 22. 


 hanter of this Book, Seck. 16. 


(1) See the Sixch 


(e) Liv. I. 22. c. 22. Vid. ap. Eund. Orat. Indibilis, I. 27. c. 17. and that of Cu. Mar- 


to the Y'alſts, in Dionyſ. Halicarnafſ. 1. 8. And that of Segeſtes, in Tacitus, Ann. L. 1. c. 58. Neque odio parrie, &c. 
Thi 1 did not out of any Il] Will I bear to my Country (for Traitors are hated even by thoſe they deſign d by 
weir Treaſon to oblige) but becauſe I look'd upon it to be the common Concern both of Rimans and Germans, 


and beauſe I was more inclined to Peace than War. Vid. Ammi, Marcellin. I. 18. c. 11 in fin, 
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Deſigns under the Mask of Refugees, generally 
retend that the 1nſupportable Nature of the 
Irie they ſuffered, forced them to take 
this only way for their Security. The Stories 
of Zopyrus (i) and Sextus T arquimrus are very 
well known; and what _ =_ — to 
ain upon the Credulity of the tant, 
= os other upon the Gabinians (2). 80 
e Mezeras the Syrian, as Florus calls him, or 
Abarus the Arabian, as Appian, or Ariamnes as 
Plutarch, that drew Craſs into the Plains, 
gained Credit with him by extolling the Fa- 
vours and Obligations he had received from 
Pompey, and by relating the Misfortunes he 
had ſuffered in eſpouſing the Roman Cauſe. 
Virgil (3) ſeems to deſcribe the Cunning of S. 
non with more than uſual Life and Beauty, 
that he might free the Trojans from the Impu- 
tation of being an imprudent credulous People. 
For firſt, Suon pretends he was a Perſon mor- 
tally hated by Ulyſſes, a Man the Trojans would 
calily think bad enough to be guilty of any 
Fraud that could be charged upon him, and to 
whom to be an Enemy was with them the 
greateſt Recommendation. The Cauſe of this 
Animoſity between Ulyſſes and bimſelf he then 
derives from the Death of Palamedes, who 
was put to Death for having impoſed the con- 
tinuing the War. He goes on with his Story, 
That he was at laſt doom'd to be ſacrificed, 
not by any Oracle or Command from the Gods, 
that he might not ſeem to have refuſed even 
to be made a Victim for the common Safety ; 
but only by the Malice of Ca/chas, who was 
ſuborn'd and hired to do it by Cet. And 
certainly an Injury of ſo high a Nature as this 
might very well juſtify him in ſaying, He 
thought himſelf now releas'd from all Obli- 
gations to his Country. And yet with much 
Perſwalive Art and Cunning, he firſt of all 
beſceches Heaven that it might now be lawful 
for him to renounceFaith and Love with thoſe 
Greeks, that were fo unjuſt and unkind to him 
tho' he had once conſidered them as Country 
Men and fellow Subjects. And yet all he could 
ſay was hardly enough to overcome the Tro- 
jans, till the Gods themſelves ſeem'd to con- 
firm the Truth of what he had ſaid by a very 
Ominous Accident. But after all, tis cer- 
tainly true, That @ Deſerter that comes over 
to an Enemy 44700 by himſelf, without betraymg 
ſome conſiderable Advantage 10 him, brings but 
a poor Prize with him either of Credit or Value. 
But however ſuch Perſons are not to be look'd 
upon as Deſerters, that go over privately to 
an Enemy with Deſign to ſurprize, or make a 
ſudden Attack upon him, without Es- As 
their Faith to draw their Swords in his Aſſi- 
{tance. And it is not to be ſuppoſed, that 
fuch are under any facit Engagement upon 
this Account, Becauſe 'tis not probable they 
vould make any Attempt againſt an Enemy, 
hen they were within his Reach. For ſuc 


— 


a facit Obligation can be preſumed only in 
Perſons, who go over to a foreien State in 
time of Peace, and not in Mar. | 4. 
VI. The next Enquiry I ſhall make is, Whe. 
ther the Commonwealth on the other hand can 
forcibly eject the Subject at Pleaſure, and with. 
out antecedent Tranſgreſſion. Cicero, in the 
Paſſage before cited, makes it one of the Fun- 
aations of Liberty, That a Subject ſhould not 
be forced to change his Country. But now ad- 
matting this to be true, The State of the Com- 
mon- wealth is not therefore granted to be Ju- 
ferior in the leaſt to that of private Subjects, 
becauſe they are allowed to have Liberty to 
remove as they pleaſe, when the Common- 
wealth has not Power to force them to depart 
againſt their Will. For when a Man puts him- 
felf under the Protection of any Common- 
wealth, he does, at leaſt for the preſent, entruſt 
himſelf and Fortune entirely with it, and that 
at leaſt, mult neceſſarily be expoſed to Difra&ion 
and Rum, if he may at any time be forcibly 
ejedted from it. And ſince this would be the 
greateſt Hardſhip imaginable upon the Saubje?, 
every Man mult be ſuppoſed to have made an 
eement with the State, That he ſhould not 
be forced to leave it contrary to his own Demerits. 
But now on the other hand, the Common- 
wealth doth not build its Fortune and Security 
upon a few common Subjects, and therefore 
loſes little or nothing by the Departure of 
lome Few of them. For where the great and 
particular Truſt is placed in any Subject of ex- 
traordimary Value, tis uſual to oblige him by 
particular Ties and eements not to leave 
the Common- wealth without Licence from the 
Government. And certainly it hardly deſerves 
any Man's Envy, that the Subject in this Par- 
ticular, ſhould be allowed to have more Liberiy 
than the Common-wealth. For the other Ad. 
vantages which the Common-wealth enjoys 
more than, and beyond the Subject, are of much 
larger Extent. So when a Subject refuſes to 
conform to the Commands of the Sovereign, 'tis 
an eaſy thing to force him to comply. But when 
a Subject is diflatisfied with the pub/ick Admi- 
niſtrat ion, he hath nothing elſe to do, but to ſub- 
mit and be patient, or to remove. But however, 
there 15 ſometimes a leſs znviazous Hay made 
uſe of in Common-wealths to remove ſuſpected 
or uſeleſs Subjects, or burthenſome Numbers 
of them, to make room for the oer; and that 
is by ſending them abroad in Colonies. Tho 
Colomees indeed generally conſiſt of Perſons that 
Voluntarily oiter themlelves, either upon the 
Hopes of mending a Broken and Decay d 
Fortune; or elſe, that ace out of Humour with 
the Government, and willing to be out of its 
Sight, when they find they are not to expect 
Favours from it. So /ſocrates perſwaded Pi 
to build (a) Cities in Aſia, and to people them 
© with ſuch ſort of Perſons whole Poverly 
© forced them to lead looſe vagabond Lives, 
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© and to rob and pillage the Country; in ſhort, 
* with the Scumm and Refuſe of the People. 
And be commends the Prudence of that Me- 
thod in the Athenians (b). What Account is 
to be given of that Cuſtom, common among 
the Ancients, both of barbarous Nations as well 
as the Greeks, of ſending out great Numbers 
of their Young People in Search of new Seats, 
as it were under the Conduct of ſome Titular 
God, to whom they were ſuppoſed Sacred, 
may be (een at large in Diony/ms Halicarn. L. 1. 
And the ſame Author 1s of Opinica, That the 
Aborigines were a Settlement of this Kind, 
that is of Young People, who after the Cuſtom 
of their Countries had been conſecrated to the 
Gods, lent in Queſt of new Seats, and that 
ſettled wherever their Valour or Fortune car- 
ried them (c). And ſo Plny tells us, That 
the Picentes were ſent out by the Sabines, 
Upon a Vow which they look'd upon to be ſacred. 
And Strabo lays the Sammites were deſcended 
from the Sabines the ſame way (d). So Lydus 
and Tyrrhenus (as Paterculus tells the Story) 
© upon a great Scarcity, threw Lots which of 
© them ſhould take his Share of the People, and 
go out in Search of new Seats (e). And Pau- 
lus Warnefridus r gives very near the ſame 
Account of the People of Scandinaria. But 
Colontes may be, and often are ſettled in diffe- 
rent Methods. For either the Colowy continues 
a Patt of the Common-wealth it was ſent out 
from; or elſe 1s obliged only to pay dutiful 
Reſpect to the Mother Common-wealtb, and to 
be in a Readineſs to defend and vindicate its 
Honour, and fo is united to it by a fort of an- 
equal Confederacy or Laſtly, is erefted into 
a ſeparate Common-wealth, and aſſumes the 
ſame Rights with the State it is deſoended 
from. 

VII. A Man ceaſes to be a Subject again? 
his Will, when for ſome Crime, whether truly 
or wrongfully laid to his Charge, he is ejected 
out of the Common-wealth. For when the 
Common-wealth refuſes to own any Man for 
a Member of it, and forces him to depart the 
Dominions; he is releas'd from all Obligation: 
which before, as a Subje&, he ow'd to it. 
Upon which he is left to his own Choice to 
{ertle where he can. And as long as he con- 
tinues in this Exile, the Common- wealth hath 
no Authority over him. So Jalaut (f) (1) ſaid, 
That the Argives had no Power to bring 
him away from Arhens, when they had before 


condemn'd him to Fan! /. Burt certainly 
to be forced into Haniſbment, it upon a falſe 
Accuſation, is a very great ary, (though a 
Man of Courage will not want Supports under 
ſuch a Mizfortune.) And it upon a rea/ Crime, 
a very ſevere Puniſhment. Philo the Few thinks 
it worſe than Death it ſelf (g). For though 
the exiled Perſon may perhaps be allowed to 
enjoy the belt or greateſt Part of his Eſtate in 
his Haniſbment, yet the Difficulties and Incon- 
veniencies that mult attend removing it to ano- 
ther place are unavoidable. It muſt be allowed 
too, that tis a very ſenſible Affliction to a Man 
to be forced to part with his Relations and 
Friends ; And beſides, to be judged a Perſon 
unfit to live any longer in the Cormmon-1calth 
is a ſevere Diſgrace, and mult leave a foul Blot 
upon a Man's Honour and Memory (4); Nor 
can a Man have loſt leſs than all ſenſe of Shame, 
that can have no Apptehenſions of the /nfamy 
of it (i). Tully ſaith much on the other hand 
to the contrary, but it does not ſeem to me of 
much Force (Ee). * Baniſhment, ſays he, is fo 
© far from being a Puniſnment, that I think it 
© a Refuge only and Security from it. For when 
© Men fly from Puniſhment and Misfortune, 
© they only change the Air and Soil, remove 
© and ſettle in other Countries. And therefore, 
© by the Roman Law, Exile 1s never made a 
© Puniſhment, as it is in thoſe of other Commun. 
© wwealths, But when Men would avoid Im. 
© prifanment, Death, or Ignominy, or other 
6 — which the Laws appoint, they 
© take Sanctuary in Exile, If the — to ſtay 
© in the Common-wealth, and ſufter the Law, tis 
© certain they cannot be deprived of the Right 
© of Subjecte, but with their Lives; but be- 
© cauſe there are none that will make that 
© Choice, their Rights are not forcibly taken 
© away from them, but they voluntarily relin- 
* quiſh and reſign them (/). It was indeed pe- 
culiar to the ancient Romer Conltitution, that 
no Man ſhould be forcibly deprived of his 
Right of being a Member of that Hate (m). 
And by the Porcian and onias Laws it 
was provided, that no Magiſtrate ſhould inflict 
Capital Puniſhment on any Citisen without the 
Peoples Conſent. But that Criminals might 
not enjoy abſolute Impunity, and none ſeem 
to be ejected, or forced to quit his Privilege 
of Citixen; they would have had it believed, 
that the Citizeut Voluntarily choſe Exile to 
eſcape Puniſhment (=). But the Neceſſity of 


(b) In Panathengic. See Bacen s Eſſays, c. 33. 
d) Serado, I. 5. Vid. Juſtin. I. 2 
e] Paterculus, I. 1. c. 1. 
(1) See Grotins, B. 2. c. 5.6. 25. 
v. 274, Cc. 
Hic damna4tus inani 


Judicio, &C. 
Exul ab Ha Marius bibit & fruitur Diis 
tat is. — 
{ k ) Ha. Cic. wa + Cecina, c. 3. 
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that Privilege bur by his own Choice. 
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trary Nature among the £thiopions, Salluſt. Bell. Catilin. Caſar in his Oration to the Senate tells them. 


vere Laws, 


mitted to go into Exile; and again afterward, Baniſhment was always allowed the condemn d Criminal. 


( c ) Dienyſ. Halicarn, I. 2. 
c. 4. & Fiflum in Ver ſacrum 
+ Paulus Warnefriatis de geſtis Longobardorum, I. 1. c. 2. 
( g) Philo Judæus de Abrabamo, p. 359. A. Ed. Pariſ. (h) Oppian. Halieut. I. 1, 
(i) As Juvenal deſcribes Marius, Sat. 1. v. 47, 48, 49. 


(1) V. Polyb. I. 6. c. 12. 
s is a Right we all received from our An : 
(n) Diedorus Siculut, I. 3. c. 5. mentions an Inſtitution of a quite con- 


Pliz. N. H. L. 3. c. 13. 
& in Mamertini. Liv. L. 34. c. 44. 
(f) Eurip. Heraclid. v. 186. 


Cantemns his Infamy, 


Can riſe at Twelve and get him drunk e'ce Three 
Enjoys his Exile, and's condemn'd in vain. 


(m) Cic. pro demo ſua hoc jus 4 majoribus 
ceſtors, That no 0 Citizen ſhould ever loſe 


hat there 


by which no Cirizen's Life could be taken from him, but that after Condemnation he ſhould be per- 
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Though it is to be confeſs d, that when Saniſb- 
ment is inflicted, Care ſhould be taken that 
the Common- wealth may be ſecure from all 
Danger that may happen, by making the Per. 
fon baniſhed an Enemy two It. For which 
Reaſon ſome Nations never puniſh with Baniſh- 
ment; As the Turks and Moſcovites now, and 
formerly the Jews tho' they might be rather 
ſappoſed to have had Regard to other Reaſons, 
vis. That they might not change their Reli- 
gion. The kelgas o is a milder fort of Puniſb- 
ment, by which the Criminal is not entirel 
diveſted of the Right of a Subje?, but is 
only confined to inhabit within a particular 
Diſtrict, or elſe prohibited coming within a 
particular part of the Domimrons. They that 
lay under this latter Penalty, were by the Ro- 
mans properly called (7nterdifti) Perſons inter- 
difFed (a). But to be baniſhed ſome particular 
Countries and People, may well enough be 
thought no Puni t, As Diogenes ſaid, when 
one told him that the Sinopenſes had condemn'd 
him to Baniſhment, And / bave condemn'd them 
to ſtay where they are. 

VIII. Again, A Man is forced, againf? his 
FH, to change his Common-wealth, when he 
is ſubdued and maſtered by a powerful Ene- 
my, is forced to put himſelf under his Pro. 
tec Lion, and to 1 — — to his Authority as 2 
Subject, whether at the ſame time he be re- 
moved into another Country or not. And this 
Method mult be allowed to be lawful], not onl 
tor particular Subjefs to take, at leaſt for ſuct 
as are under none but the common Ob/zgations 
of Subjeftion ; but allo for entire Cities and 
Provimces, when they find no other way left 
open for their Safety and Preſervation (5). 

IX. Sometimes alſo it happens, that a Subject 
upon Inury done by him to a Foreign Common- 
wealth, is by his own Sovereign deliver d up to 
the injured State, to prevent Wars that might 
otherwiſe follow upon his Account. Hero- 
wotus, in his Calliope (1), gives us the Story 
of Timegeniaes and Attaginus to this purpoſe, 
who had been Authors of engaging the The- 
bans in an Alliance with the Per/ians. And 
here a Queſtion is moved, Whether a Subjed? 
ſurrendered by his own State or Common- 
wealth, but not accepted by the other, con- 
tinues a «Member of that which was his own 
or not (2)? P. «Mautius waz of Opinion that 
he did not (3), becauſe when a Subjeck is de- 
iiver'd up by the publick Voice and Conſent 
of the People, he | owes to be as much ejecred 
out of the Commonwealth as he would be, 


had been ſurrendred at NMumantium, but not 
received, For when «eMancmus afterwards 
offered to go in to take his place in the Senate, 
Rutilius the Tribune of the Commons ſtop'd 
him, and refuſed him Aamiſſion; telling him, 
That when the Pater Patratus, to releaſe the 
Common-wealth from the Obligations of the 
Treaty he had fiened, ſurrendered him up to the 
Enemies of the Roman State, he then ceaſed to 
be a Roman Citizen. However, when the Caſe 
was debated and put to the Vote, the Majority 
declared in Favour of him; and among others 
for this Reaſon, That no Perſon could pro- 
perly be ſaid to have been delivered, who was 
not accepted by the Party the Offer was made 
to. Now to me the State of the Controverſy 
ſeems to be this, The Common-wealth that 
ſuffer'd the Iujury, hath a Right to proſecute 
the Subject of the Foreign Hate with Har. 
But by the Surrender of him, he is entirely 
conſigned over to the znjared Common- wealth, 
and may be puniſhed as one of its own Sub. 
jets. And if he be received, the Common- 
wealth he was forme-ly a Member of, mult be 
ſuppoſed to quit all Rigbt to him; ſince by 
publick Conſent and Approbation, he is de- 
livered up to the Authority of the Foreign State. 
But if the injured Common- wealth refuſe the 
Offer, and decline the Acceptance of the ſur. 


rendered Perſon, the State that offered the Sur. 


render may diſpoſe of him as it pleaſes, and 
may either abſolutely eject, or puniſh him ac- 
cording to the Demerits of his Crime. But if 
no Puniſhment happen to be inflicted on him, 
it is not to be ſuppoſed that he hath loſt the 
Right of a Subject. For the Ad Surrender 
is in its ſelf por a Tender made to the Foreign 
State of that Right, which every Common- 
wealth hath over its own Subjects, and not an 
utter Abdication and Renunciation of him. And 
therefore the Surrender doth not in it ſelf de. 
prive any Man of the Right of a Subject, unleſs 
it be declared by any particular Law in ex- 
preſs words, That in a Concurrence of ſuch 
Circumſtances, the Perſon ſhall be ſuppoſed to 
have forfeited all Rights of a Subject. And 
Cicero is of the ſame Opinion, For, ſays he (c), 
A Citizen that hath been delivered by the Pater 
Patratus, F he 1s not accepted by the Enemy, 
retains the Rights and Privileges of a Cit12en 
entire (5). But from what hath been ſaid it 
may be infer'd, That if the Surrender is ac- 
cepted, and afterward the Perſon that was 
given up ſhould happen by ſome Chance or 
other to return to his own Country again; he 
cannot be admitted as a Subject, but by a new 
Grant of Favour (4). For the Right of Poſi/z- 
minium belongs only to Perſons forced to ſub» 
mit to an Enemy's Power, contrary to the Con- 


had he been forbid the Uſe of Fire and Water. ſent and Approbation of their own Common- 
And the ſame Queſtion was diſputed with wealth ; not to thoſe that are voluntarily given 


great Heat in the Cale of Mancinus (4), who 


up to Foreign Authority by their own Sale. 


— 


— — — 


(a) Via. Briffon. Select. Antiq. 1. 3. c. 5. Anton. Matthe. te Orienia. ad Tit. de Pans, c. 1. .. 6, 10. (b) Vid. Gree. 


I. 2.c 6.1.5. (1) Pag. 344. Ed. H. Steph. (2) See Gre. B. 2. c. 21. f. 4. (3) Vid. D. L. go. t. 7. De Legat. I. 17. 


(i Freinſhemii Supplementor. Livianor, Decat, in Lib, 55. (e] Cic. Qrat; pro Cecina, c. 34. 


(5) Ha. Ciceron. 


„ble, c $ Vid :t:amde Orat. I. 1. e. 40. C1. 2. c. 30. (d) #14. L. 49 t 1. 1. 4 D. de Cartiv & Poſtlim. of n 
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C HA p. XII. 
Of the Changes and Diſſolution of the Common-wealth. 


* Hanges happen in the Common-wealth 

Three Ways; Firlt, It may be ſo changed 
as ſtill to continue the ſame ; Secondly, it may 
be ſo changed as ſtill to continue, tho' not the 
ſame it was before; Thirdly, it may be fo 
changed as to be utterly deſtroy'd. The Firſt 
ſort of Change happens when the Form of the 
Commonwealth is changed; as when a Monarchy 
changes into an Ariſtecracy, or an Ariſtocracy 
or Democracy change themſelves into a Mo- 
-narchy (i). For in either of theſe Changes the 
Ebential Form of Civil Government is till 
pteſerv'd, only the Accidental Form which re- 
ſults from the proper Subject of Sovereign Power 
15 changed (2). So that the People are the ſame, 
whether the Government be Oſonarcbical, 
Ariſtocratical, or Popular. Nay tho' it ſhould 
happen, that a free People ſhould in ſome War 
with a Soverergn Prince, be reduced to fo entire 
a Subjection, as to be made an Acceſſion to his 
. Patrimony, yet they do not ceaſe to be the 
ſame People as long as the Conqueror governs 
them as a diſtin& and ſeparate XArmgaom, and 
does not annex them as a Province to another 
People. For ſince the People in a large Extent, 
may be ſuppoſed to comprehend the Sverei 
Power, it is no material Difference, whether the 
Prince exerciſes the Government over them in 
the moſt Full and Abſolute manner, or not. 
For either way he is Head of one, and the ſame 


Hoay. 
1 From what hath been ſaid, the Queſtion 


propoſed by Ariſtotle (3) may be anſwered, 
W hether 1t a Common-wealth trom a Tyranny, 


or an Oligarchy, become a Free Popular State, 


It be obliged (4) after ſuch a Change to obſerve 
the Treaties, Capitulations, Patta Conventa, and 
other A, made during the Government of the 
Tyrant or Oligarchy ? The Reaſons of the Ne- 
gative are, That the As of a Tyrant or Oli. 
garchy are not As of the Common-wealth, and 
that the Common wealth can be obliged by its 
own Act,; That the Common wealth is con- 
cern'd only where the Advancement of the 
public Good is conſider d, and that where it is 
otherwiſe, the Right and Name of a Common- 
wea/th is abuſed, and Force and Violence only 
have the ale. But theſe Reaſons are certainly 
weak. For not to repeat what was ſaid be- 
fore (5) concerning Tyranny; A diſtempered 
and diſordered Head is certainly a Head; and 
the As of an Head, though indiſpoſed, are 
look'd upon to be As of the Common, wealth. 
And a Common-wealth mult not be denied a 
Being, becauſe it 1s in ſome Diſorder. There 
was a Diſpute of this Nature formerly among 
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the A/henians which begun upon this Occaſion. 
The Thirty that govern'd the Athenian State, 
borrowed Money of the Lacedemonians upon 
publick Faith, after the Athenians had e jected 


the Thirty and recovered their Liberty, the 


Lacedemonians demanded their Money of them; 
the Matter was debated at Athens, and it was 
reſolved that it was Juſt, and for the Peace of 
the State to pay it. Demeſthenes's Opinion of 
the Caſe was (a), That the People choſe rather 
to pay the Money, than not make good their Ar- 
ricles of Agreement ; And again, (he ſays) ſpeak- 
ing to the Athenians, And then Tou conſented 
to pay your Money to T hoſe that had injured you, 
rather than go back from any part of your Articles 
(5). Nay, though a Common: wealth ſhould 
be reduced to a Province, and loſe the very Na- 
ture of a Common-wealth, yet the Debts it 
has contracted are ſtill due, For Debts being 
founded in the Common-wealth, not preciſely 
as ſuch a Common-wealth, but as poſſeſſed of 
certain Goods, whoever is Maſter of thoſe, muſt 
take the Debts with them. 

III. But tho' the Caſe ſeems to be beyond 
Diſpute, as to the Debts contracted for the 
Uſe of the Common. wealth, and ſuppoſed to 
continue upon the whole Body of it; yet whe- 
ther All the As of an QJurper will fall under 
the like Determination, when he is depoſed or 
ejected, is ſtill a Queſtion, If an Uſurper in- 
deed make a League with a Forergn State, for 
mutual 1 of Aid againſt ſome common. 
Enemy, and then either divide the Booty of 
War with his Confederate, or ſell Part of it to 
him; The League, the Donation, and the Sale, 
muſt continue in Force after the Uſurper is de- 
poſed. For the Forerggn Common-wealth ac- 
quires a ſolid Right from ſuch As, becauſe it 
agreed upon Them with the Uſerper as Head 
of his Common-wealth, and in Appearance for 
its Intereſt and Advantage: And there was no 
Reaſon why the Foren Common wealth ſhould 
concern it ſelf what Title the Uſurper might 
have to this Government ; ſuppoſing there be 
no other Fault in the Acts ſuppoſed. But then 
the Difficulty is, if any Uſarper by Oppreſſion 
and Violence rifle his own Subjefts of their 
Goods and Fortunes, and fell them to Foreign 
States, Whether upon Diſſolution of Govern- 
ment, They can demand them back again ? 
Backer (e) thinks they may, and that if they 
that bought them did it Adviſedly and Deli- 
berately, they ought to acknowledge their 
Fault, and be content to part with what they 
could neither buy, nor thc other ſel}, without 
Injuſtice. He adds, Nay though they knew 


(1) See Gror. B 2. c. 9. 3. (2) See above, in B. 7. c. f. ſ. 1. (3) Aiſtot. Pol. 1. ; c. 3. (4) . Grot. wii ſupr. 


(„n 7. c. 8 . 3, 8. 
(c) Buccler. Dt. de ee quod agit Civitas. 


(a ) Demoſthenes contra Leptin, 


9 3 y 


(b) See Ihcrates in Arecopag. 


nothing 


712 tube Changes and Diſsolution 


nothing of the Caſe when they bought them. 
All which may perhaps appear reaſonable 
enough in Foro Conſcientie; but if we conſider 
the General Practice of the world, I don't fee 
how the Snfferers can recover what they have 
been thus deprived of. For as long as the 
Uſurper continues his Oppreſſions, he is look d 
upon to be an Enemy to the Common-wealth, 
and the Spozls he takes from his Subjects when 
transferr'd to Foreign States, are retaind with 
the ſame Pretences of Tight as other Acquiſi- 
tions of War (1). But if the Uſarper's Go- 
ver ument has been confirmed by the Conſent 
of his Subjects, Foreigners may pretend Right 
to the Goods of his Subjects, as Lawfully Con- 
fiſcale For as in other Cafes, Nations at 
Peace with, and unconcern'd in the Wars of 
their Neighbours, treat the Parties engaged 
with equal Reſpect, attending only to the 
Event: So Foreign States are not ſuppoſed to 
be concern'd what Meaſures their Neighbours 
take in their Government at Home. But the 
Unjuſt Acts of Uſurpers which are confin d 
within the Common-wealth, may, when their 
Government expires, be reſcinded and repeal'd 
by a Lawful Power, as far as the Occaſions of 
the Common- wealth require. And by the Ae is 
alſo meant, not only the Laws They made, but 
all Grauts and Almeations whatſoever, contrary 
to the Conflitutions of the Common-wealth. 

IV. In the next Place, it 1s a common 
Queſtion, What Place ought to be allowed 
Princes that have raiſed themſelves to Sove- 
rein Power over People before Free, and what 
to Free People aftet Extirpation of Kingly Go- 
vernment ? To this Grotius anſwers( a ), that a 
Common-wealth may challenge the ſame Place 
after ſuch a Change, which it had by at ſelf, 
or Repreſentative in any Aſſembly before. 
Bat to me it ſeems neceſſary to diſtinguiſh, 
whether for Example, the Prince that has ob- 
tain'd the Government of the People before 
free, continue in the Aſſembly or Sy/iem he 
was before Member of: Or whether he divides 
from it, and enters upon a Separate Admini- 
tration of his own Affairs. For in the Firſt 
Caſe, without diſpute he can have no Pre- 
rence to any other Place than what the free 
People were before contented with, notwith- 
ſtanding thatGrearneſs and Majeſty with which 
the Perſons of Sovereign Princes are inveſted. 
And fo on the other hand, a free People after 
Extirpation of King /yGovernment, may demand 
the ſame Place in any Common Aſſembly which 
was allowed to their Princes before. But if 
the Prince or People ſeparate from their O0 
Aſſemblies or Syſtem, the Place that ancientl) 
belonged to them ought to be no Prejudice to 
them, or be any Argument for the Precedence 
of others that had formerly that Privilege in 
the Common Aſſembly; ſince all Sovereign 
Powers are naturally equal. 


V. Changes which ſo diſguiſe the Common. 


(rt) See Gror, B. 3 c. 9. 14. 
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wealth, that it appears no longer the ſame, 


happen generally theſe two Ways; either Hrſt, 
when One Commonwealth breaks into Two, 


or More; or Secondly, when Many diſtinct 


Common-wealths Unite into One, The Firſt, 
may be the Effect either of Mutual Conſent, or 
elſe of Force of Har (2). Different Common. 
wealths may be Form'd ont of one by Common 
Conſent, by ſending out Colonies in the manner 
uſual in Old Greece. For the Romans after. 
ward, ( who are followed now by the Nations 
of Europe,) when they ſent a Colony abroad, 
continued it under the Zur:/di&on of the Mo. 
ther Common wealth or Greater Country. But 
the Colonies planted by the Greeks, and after 
their Method, conſtituted Particular Common. 
wealths , were obliged only to pay a kind 
of Deference and dutiful Submiſſion to their 
Mother Common-wealth (b). But however a 
Colony ſettled after this Form is not obliged to 
pay theDebrs contracted by the «Mother Com- 
mon. wealth, Unleſs that Article was expreſly a- 
greed upon when theCo/ony was ſettled. gecauſe 
All Publick Debts in the laſt Reſort affect the 
Goods and Effects of the Common-wealth , 
which the Colony (tis ſuppoſed) hath no ſhare 
in. And tho' Particular Perſons in the Colony 
might perhaps have enjoy'd the Benefit of 
thoſe Debts while they were Members of the 
Old Common-wealth; yet when the Mother 
Common-wealth diſmiſſes them Free, It ſeems 
to declare that they ſhall not be liable to pay 
any thing upon that Account. But indeed, 
upon a ſtricter View, the Common-wealth is 
not really in it ſelf Changed upon the ſending 
out Colonzes ; Neither doth it ceaſe to appear 
the ſame; but only, as in a Natural Gene- 
ration, one Common-wealth gives Birth to an- 
other. But where a Kingdom divides by com- 
mon Conſent into Tuo or more di/tin&? Common. 
wealths, the Publick Patrimony, with all the 
Debts and /ncumbrances upon them, ought to 
be equally ſhared among them. Tho' indeed 
when ſuch Separations are made by mutual 
Agreement, there is commonly expreſs Pro- 
ion made for ſuch Caſes. | 

VI. Another Change in the Common-wealth, 
and by which 1t ceaſeth to be the Same, is, 
Where Tuo People Unite (not by way of Con- 
federacy or Subjection to one common Sovereign, 
but) in ſuch a manner that the Tuo States 
grow entirely into One. In which Caſe Gro- 
tius (3) thinks, that the Rights, which the 
particular Common- wealths that make the 
Union enjoy d before, are not loſt, but com- 
municated to tne Whole Body, as alſo the 
Debts and [ucumbrances, unlets the contrary 
hath been particularly agreed upon (c). But 
it muſt be conſidered, whether the Tus or 
More People Unite with delign to ere a New 
Common-wealth, where all are to enjoy the 
ſame A, as ſuppole Tuo Diſtinet People 
ſubject to a Government of the Populuce abolith 


_— 
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(a) L. 2. c. 9. ſ. 8. 


(2) See Grot. ubi Supra, ſ. 10 


(% Vid. Thucyd, J. 1. Hen. Val:ſins ad Excerpr. Peiveſc. p. 6. & 7. Hobbes de Cive, c 9 3. 
Ubi Supra, f. 9. 


(c Vid. Liv. |. 1. c. 52. init. 
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their Form of Conſtitution and unite into one 
Kingdom ; or Two Kingdoms take away their 
Fundamental Laws, diſplace the Ancient Line 
Royal, and ſet up a new Aingdem. By this 
Union tis manifeſt, that their tormer Common- 
wealths are ſubverted, and a New One erected 
upon their Ruins. But when One Common- 
wealth unites with, Another, in ſuch manner 
that One keeps its Government and States, and 
the Subjects of the other change their Country, 
and are taken into the Rights and Privileges of 
the Foreign Common-wealth, it is evident that 
One is {wallowed up and loſt inthe Other. But 
that which remains doth not ceaſe to be the 
fame,tho' from ſuch an Acceſſion it receiveth a 
conſiderable Increaſe in Strength and Power. 
But there are no ways of Unitmg di/tine? Com- 
mon-wealths, ſo that Each ſhall preſerve its 
own ſeparate Conſtitutions, and be as it was be- 
fore; but by ſtrict Alliancr and Confederacy, 
which rather gives Riſe to a Sytem, than a 
Common-wealth, properly call'd. 

VII. The laſt Change, that by which the 
Common-wealth entirely ceaſeth to be, hap- 
pens when the People themſelves are either 
diſſolved, or defiroayed (1). It is a common 
ſaying, that Ames are Mortal but Common- 
awealths Eternal (1). By which it is not meant, 
that it is impoſſible that a People ſhould ever 
be ſcattet d or utterly extinguiſhed by any Vio- 
lence or Fatal Period; but that they do not 
ſuffer ſuch Decays of Nature, as particular 
Men do, after a certain Courſe of Years. For 
tho Individuals change, yet there continues 
a conſtant Succeſſion, 32 by Reſort from 
Neighbouring States, or by the natural Iſſues 
of Procreation at Home. By a continual 
Courſe of which Succeſſions, the People al- 
ways appear the ſame, and poſſeſs the ſame 
Rights and Priwileges, tho' particular Subjects 
are frequently changed (a), As Virgil faith of 
his Bees, 

Ergo ipſas quamvis anguſtus terminus evi 
Excipiat, (neq ; enim plus ſeptima ducitur eſtas) 
At genus immortale manet, multoſq; per anner 
Stat fortuna demus, & avi numerantur avorum. 


Tho ſeven ſhort Springs conclude their vital Date, 
Yer by repeopling their decaying Stare, 

Their Ancient Stocks eternally remain, f 
And in an endleſs Race their Children's Children reign. 
| Mr. Addi ſon. 


The Senſe of the Old Philoſophers upon the 
Droer/ity of Bodies will perhaps give us a 
clearer view of this matter. And Plutarch 


tells us, (b) that /ome Bodies (according to 
them) are compounded of Parts disjoin'd, as 
a Navy, an Army, and the like ; others conſiit 
of compatted Parts, as an Houſe, a Ship, &c. a 
thicd fort are framed of United Parts, ſuch as 
are combin'd into one Nature, as Every parti- 
cular Animal (c). Which in other Words may 
be thus expreſs d; A Boay in general is a thing 
contain'd by ſome FHabitude , Coherence, or 
Tie, ſo that it conſtitute One. The Ligament, 
or Tie, by which the Parts of a Body are join'd 
and united, is threefold, Natural, Artificial , 
and Moral. The Natural Tie or Bond, 1s that 
by which Natural Bodies are contain'd, the 
Artificial is that by which things otherwiſe 
divided in Nature, are by Human Induſtry 
brought to Unity and Continuity: and the Mo- 
ral Tie laſtly, is that by which ſeveral Indi- 
viduals are connected by Human Inſtitution, 
and ſuppoſed to make one Body, And this 
23 indeed conſiſt of Beaſt, as in a Flock 
or Herd: But here, I ſuppoſe it to extend no 
further than to a Combination of a Number of 
Men. And from theſe different Modes of 
Union, reſult thoſe three forts of Bodies, the 
Natural, Artificial, and Moral. All which 
are ſuppoſed to continue the ſame, as long as 
that Connection which at firſt join'd the Parts 
together, is not all at once diſſolved and bro- 
ken. And thus therefore a Man till appears 
the ſame, tho' innumerable little Particles of 
his Body perſpire; and are conſtantly ſupplied 
with new, from the Nutriment he takes in (d). 
And tho' ſome of the Ancients thought The- 
ſeus's Ship (about which they had ſo many 
Diſputes,) the ſame ; tho in Tract of Time it 
went through ſo m_—_ Repairs, that hardly 
any thing remain'd of the Materials it was 
firſt built with (e). Platarcò ſays on this Sub- 
ject ((). A Common-wealth 1s One entire Body 
which comprehends a Number of Members, and 
reſembles the Natural, that it neither loſeth its 
nature by Succeſſion of Tears, nor 1s it liable to 
Change by alteration of time, but always preſerves 
the ſame Affections and Properties,that are agree- 
able to its Conflitution,as long as it continues uni- 
ted by common Ties and Obligations, and preſerves 
the Unity of a publick Body. He adds, I hat par- 
ticular Men are more expoſed to the Infuries of 
T ime, than Common-wealths ; for if a Man be 
abſent from his Friend but a few Years, at his Re- 
turn he diſcovers a Change in his Conſtitution and 
Face, and often ſuch Alterations in bis FHumout 
and Behawour, that he hardly knows him again. 


(1) V. Groti/um, ubi Supra, 1. 3. 


(2) Tiber. apud Tacit. Annal. L. 3. c. C. 


5 


(a) Vide Luciauum, in amoribus. p. 888. Ed. Amſt. T. 1. Nature, being ſenſible that We were all framed of periſhing 


Matter, and that Fate had given ſo ſhort a Period to every Man's Life, provided that the Loſs of one Man ſhould 
be repair'd by the Birth of another; and balanced the Number of Them that died with a new Generation, that 10 
by continued Succefſions we might in ſome ſenſe, live to Immortality, Yirg. Georg. I. 4 v. 206, Oc. 

(b) Plutarch. conjug. Præcep- pe 142+ F. (c) Vide. L. 41. t. 3-1. 30» D. de Ulurp. Uſucap. & L. C. t. 1. J. 23. 
ſ. 5. D. de rei vindicar. Seca Epiſt. 102. (d) Brown. Relig. Med. S. 36. This very Body I carry about me came 
in at my Mouth, and all this Bulk of Fleſh lay once upon my Trencher ; in fine we devour our own lelves. Sencea 
Epift. 58. Plat de Ei apud Delph. edit. Xyland, p. 392. A. B. Lucret. I. 3. v. 860, &c. Bus this Paſſage muſt be cautiouſly 
interpreted, : hat it may not reach the Article of the Reſurrection. (e) Plus. Theſeus. p 10. C. Vid. L, 5. t. 1. l. 76, D. de 
Jugiciis. Vid. L. 2. t. 4 1. 10 D. quibus modis Uſusfruttus amittitur. The' C [erms 70 be contrary to thoſe in Le 
46. ft. 3- 1-98. S. ult. D. de Solution. in 1. 83. .. 5. Vid. Dionyſium Halicarnafſcuml. 1. de Casa Romuli. Alex. 4% Alex- 
andro. I. 3. c. 1. Mich. Piccardus ad Polit. Ariſtor. I. 3. c. 3. (f) Plutarch. de ſera Num. Vindict p 555 B. C. 
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But if a Man after Thirty Tears abjence, come 
again into the ſame Common-wealth, he not only 
finds the ſame Houſes and Buildings, but the 
[ame Inſtitutions, and ihe ſame Manners and 
Diſpoſitrons in the People (a). Tho indeed it 
is impollible but in long Courſe of time, A 
Nation ſhould receive ſome Alterations and 
not appear the ſame as to all Effects (5). Fobbes 
( Philo. Prim. c. 11. f. 7.) chooſes to expreſs 
the ſame thing thus, Ihen any thing is denomi- 
mated from ſuch a Form, which is the Primciple 
of Motion in it, as long as that Principle remains, 
the Individual is the ſame. 

VIII. But notwithſtanding the Truth of all 
this, it is poſſible for a Common- wealth to be 
utterly deftroy'd; And that either when the 
+ Materiale of the People or whole Number of 
Subjects periſh or ſcatter, or when the Moral 
Tie wuich joins the People together is utter] 
broken and diſſolved; the Materiale or & 
of the People periſhes, either when the Parts 
abſolutely neceſlary to the Subſiſtence of the 
Body are taken away, or when the Boay it ſelf 
is deſtroy'd. Grotius 0 gives us ſeveral In- 
ſtances of Nations utterly deſiroy'd all at once, 
by publicł Fatalities. And here Enquiry may 
be made, whether if after ſuch a general De- 
folation ſome Weak Remarmders are left that 
cannot be call'd a People, They may be ſup- 
poſed to retain the Rights of their Ancient 
Nation? Grotius 7s of Opinion, |. 2. c. 9. & 
That the Propriety which the People had, as 
They were private Perſons, might ſtill ſubſiſt 
in their Remains, but that nothing belongs to 
them which agreed to the People, as Such: 
That is, that They may claim /nberitance of 
the Poſ/e/ſions and Subſtance of thoſe that were 
once their Feflow Subjects, but have no Right 
to allume Severezgn Power, or any of thoſe 
Rig that ate the neceſſary Conſequents of it 
(4). But however, if the Few that are left 
were reduced to ſo thin a Number not by War, 
but ſome other Caſual Misfortune, and are 
able to defend themſelves againſt the /nva/ions 


——— — 


of their Neighbours, till either by Supplies of 
their own Growth or by invitations to Otbers 
to ſettle among them, They grow up again 
into a People, I fee no reaſon why They may 
not claim the Rights of the Former People (e). 
Eſpecially ſince it has not yet been agreed 
what Number of e Maſters of Families is ne. 
ceſſary to make a People, and ſince when firlt 
Mankind divided into Nazzons, a very ſmall 
Number made a People. In Jaſtin (f) Arta. 
xerxes's Fifty Sons are call'd 7antus Populus, 
and Niobe calls her fourteen Children a People 
(g). Again, a Atultitude of Men of which a 
People conſiſts is broken and diſſolved, when 
not every Particular Subject periſhes; But 
when upon Peſtilence, Diſcontent, or Sedi- 
tion they voluntarily deſert and ſcatter elſe- 
where; or elſe are diſunited and forcibly carri- 
ed away, fo that they can never meet or make 
Head again. And therefore it was Flatter 
rather than Truth, when the People of 7/;zum 
boaſted, that they were Anceſtors to the Ro- 
mans (h). 

IX. The Form or Species of the People is de- 
firey'd, (1) if either the whole, or the perfe? 
Community of Right be loſt. The Community 
of Right and Government 1s entirely loſt, when 
the Subjed7s ſcatter different ways and ſettle 
in different Commoz-wealths, whether they 
retain Perſonal Liberty, or are forced to ſubmit 
to a Condition of Slavery ; the Story of Capaa 
is an Example of this Nature (z). A perfect 
Community of Right between the Members of 


the ſame Common-wealth is loſt; when tho' the 


particular Subjects are allowed their Perſonal 
Liberty, and are permitted to inhabit their 
own Cities, and live in their own Country, yet 
they are under the Government and Dominion 
of a Foreign State. And ſuch a People are 
uſually ſaid to be reduced into the Form of 2 
Province. But barely the changing Comntry, 
evacuating Towns, Law of Forts, are not Al. 


teraſions ſufficient to make a People ceaſe to be 
the ſame. 


I —— 


4) Vide Grote l. 2. c. 9. (5) Vid. Supra, I. 8. c. 3.f. 
10. auib. mods Uusfrukt amit. Ce. (4 Vid. D. d. J, (e) Vid. Tuſtin J. 5. e. F. No To 


ff. 29. (c) L. 2. c. 9. ſ. . Vid. Lo7 t. 4 L 21. 31. 


FL. io. c. I. n. 6. 


Ovid. Met. 1 6. v 197. | (2) Apuleius Apolog. Fifreen lreemen make a People. Vid. . 3. C. 4- J. 7. . 2. 1) quod 
cujuſcunque Univertir, ©. Mhere the Title of @ Commun.ty 4 Corporation, not a Commonwealth) is faid 7s .- 
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rain in one Perjuu, out that hei under a Neceſſity of tak us 


J. 4. fin. How the See were dliſpers'd by Maxizzur, Juit 


65 Vid. 4 I. 20. CS 6. 


— ę(———— ff h· . é¹mw m ͤL•EC—‚᷑ÿ - - 31K XX x . 7 b( 2 -- -—- —- . 


Tg 
( FI vCi bh, IM Time 


Vid. Puchavan Rer. Sc. 


HIP TOTES 5 (et, ubi Supra, . 6. 


AN 


= "IN % WY 


AN 


INDEX of the AUTHORS Explain'd, 


O R, 


Cited in the Text or Notes of this Edition, 


Or referr d to in Monſ. Barbeyrac's Tranſlation. 


The Roman Characters refer to the Book, 


to the Section. 
| A Elian (Claud.) I. 1. 10. I. 5. 2. H. 14. I. 6. 3. 
II. 4. Ge II. 4. 19. 

Alvarez (Franc.) Of the Practice of Thieves in Alyſſnia. 
14 0 (Saine) U 

Ambroſe (Saint „ 

Antonine (Mar. Aurel.) Reflections upon one of his Max- 
ims in relation to Sinners. I. 3. 12. cited I. 5. 13, 14. 
I 6. 11. I. 7. 13. Is. 7, II. 3. 10, 14, 13, 21. IL 4 


4, 5, 15. 

Aviſtophanes (Poet) I. 4. 8. 

Ariſtotle (Philoſ.) I. 2. 4, 6, 7. I 4. 8, 9, 10. I. 4 1, 4, 6. 
His Contradiction in relation to Pleaſure and Pain. 


A. 
Gathias (Hiſt.) I. 7.6. IL 3. 9. II. 4. 13. 


16. . 7. I. 5. 7, 10. His euapipaſa, Ib. . 13. I. 6. 


11,18. His NM I. 7. 12, 13. Falſe 
Reaſoning. 16. . 17. His Notion of Injury. 16. . 15, 
16, 17. II. . 6. II. 2. 7. III. 5. 6, 8, 9. II. 4. 10. 
His 5 of * — FTE 3 —_ 
Falſe Reaſoning to decry lending Money upon Uſury. 
V. 7.10. The inhuman and wicked Expedient he 
approves of, to ſtop the too great Increaſe of Citi- 
zens. VI. 1. 8. His Falſe Reaſoning upon the Anti- 
quity of Monarchical Government. VII. 5. 4. His 
Thoughts upon mixt Government. Lid. . 12. Re- 
fletion upon what he ſays of Abſolute Monarchy, 
VII. 6. 5. 

Arrian upon 8 nern 4, 
12. I. 7.9. II. 2. 9, 16, 23. II. 4. 7, 10, 13, 15. II. 5. 3. 

Aulas Gellins. I. 5. 14. II. 4. 13, 15. II 5. 4. A Paſlage 
of his explain d. V. 4. 5. : 

Author de Principiis Juſti & Decori. I. 5. 13. His Rea- 
ſons not ſtrong enough to eſtabliſh a T wofold Na- 
tural Law, Divine Human. II. 3. 5, 11, 12, II. 

4. 18. II. 5. 2. 


Bacon (Francis) I. 4. 5. I. 4. 6. II. 3. 15. II. 8869 n. 
14, 15. Examination of what he ſays in Defence 
taking up Arms againſt the Americans, VIII. 6. 5. 

Balſamen (Theodore) What he ſays upon Self-Defence re- 
fured. II. 5 9 

The Author of . Political Balance conſider d. VII. 5. 9. 

Benzo Hiſt. Nov. Orb. II. 4. 4. 

Bion Idyll. II. 4. 10. ; 
Boccaline (Trajan) His Reaſon of Mahomet allowing Po- 
RC . ( 2-7 
Eodin (Jchn) His harmonious Proportion of vindicative 
Juſtice, unjuſt. VIII. 3. 25, The weak Reaſon he 

alledges in the Matter of Divorce. VI. I. 22. 

Bæcler on Grotius. I. 6. 15. II. 2. 4. II. 3. 22, 23. cen- 
ſured in relation to the Right of Self-Defence. II. 5. 3. 
proves not fully that an equal Diſtribution of Goods 
15 commanded in the Decalogue. TV. 4 4 Examina- 
tion of his Thoughts upon the Original of the Pro- 
priety of Goods. Ib. 12, 13. 

Boctius (de Confol. PhiloC. ) II. + 3. 

Pr»zere (De La) One of his Thoughts taken from Se- 
»:ca. III. 6. 16. | 


the FirſMFigure to the Chapter, the Latter 


Pudeus (Jo. Franc.) 


not well Hobbes's T 2 
upon the Power of a Mother over her Children. VI. 


2, 2. Reflections upon what he ſays of the Condition 
of Children in Compariſon with that of Slaves. VI. 


57 mw Thoughts upon War when juſt or nor. 
Bus 
to 


us, Of the Practice of the Colchians in relation 
heft. II. 3. 8. 


C. 


Cato (Marc.) I. 3. 7. Cenſured. V. 7. 10. 


Chamberlain's preſent State of England. I. 5. 14. 
—_ (Ca. Tul.) Bel. Civ. IL 2. 8. Bel. Gel. Ib. . 10. 


3. 14. 

Charron (Peter) cenſured for his Thoughts upon the 
Faculties of Beaſts. I. 3. 1. I. 4.5. IL 1. 4, 6, 7. 
Or et AFB Ls 

on u t s of Revenge. 23. 
Cenſured. „ to. : ” ai 

Cicero (M. Tullius) I. 1. 1, 7, 14. I. 2. 10. A Paſſage in 
his Tuſcul. Que, explain d. I. 3. 3. I. 3. 8. How he 
ought to be unde concerning the Foundation of 
Honeſty and Juſtice. II. 4. 3. I. 4. 7. I. 5. 5, 9, 10, 
32, 14 an, „„ 47% L844 ue 
7,8. II. 3.613, 14, 15, 16. II. 4. 4, 5, 13, 16, 15. 
ig. II. 5. 3, 4, 14. Defended againſt Lactantius. II. 
5.14. A Paſſage of his Of. cenſured, III 2 2. Ser 
his Defence in Barbeyrac's Notes, N. 4. A Reflection 
upon what he ſays of Promiſes made to Robbers and 
Pirates. III. 6. 2. In what ſenſe he ought to be taken 
concerning Diſſimulation. IV. 1. 9. What he ſays of 
an Oath made to a Pirate, defended againſt Grotius. 
IV. 2.8. A — about an Oath explain'd. IV. 2. 
15. His too rigid Determination about Merchants. 
V. 3. 4 Cenſured for what he ſays upon Promiſes 
which one is not oblig d to keep. V. 12, 22 See his 
Defence in Mr. Barbeyrac's Notes. 15. N. 1. 

Claudian (Poet) I. 5. 11. II. 2. 10. II. 4. 9, 10. prais'd 
VII. 6. 3. 

Connanus (Francis) An Examination of what he ſays in 
Relation to ſimple Promiſes. III. 5. 9, Cc. 

Corinthians (1 Epiſt.) VI. 12. VII. 6, 7. 8, 9. I. 2. 8. 
VII. 38. II. 3, 21. A Paſſage in the XI. Chapter 
explain'd. V. 3. 10. Mr. Barbeyrac's Notes, N. 3. 

Cujacius (James) cenſured for what he ſays of one Law 


of the Twelve Tables. II. 5. 17. Concerning Pre- 
ſcription. IV. 12 7. 


Cumberland (Richard) I. 2. 4, 5,6, 11. I. 3. 2, 3. I. 4 


4, 7. LG. 4. An Examination of his Opinion upon the 
Sanction of Natural Laws. I. 6. 14. I. 7. 13. II. 1. 
3, 5, 7, 8. II. 3. 5, 10, 15. 16, 20, 21. His Prolegom. 
II. 3. 12. His Maxim about Marriage cenſuted. VI. 
1. 7. His Arguments againſt Hebbes. VII. 2. 4. 


D. 


Dei. Cartes (Renat.) I. 2. 7. cenſured for what he ſays 
concerning Doubts. I. 3.9. I. 4. 7. I. 5. 5. De Paſ. 


IL. 3. 14. 
Dont (Phil) IL 5.6, 7, 14. 
4 


Diodorus 
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Diedorus Sicu!us, I. 5.14 I. 6. I4, 17. E82 II. 2. 
2,10 II. 3. 10, 20. II. 4. 13, 15, 19. His falſe Hy- 
potheſis upon the Original of Mankind. IV. 4. 8. 
The meaning of the Law of Charondat, which he re- 
lates. VI. 1. 7. : 

Dis Cryſoſtom. II. 3. 3, 12,18, 20. His Definition of a 
State. VII. 2. 13. See his Defence in Mr. Barbeyrac s 
Notes, N. 1. 

Dio Caſſius. I. 6. 13. II. 2. 10. 


Diogenes Laertins, IL F. IT, 1 88 8, 10, 14. , 


II. 4. 4. 
Dionyſins Halicurnaſſeus. I. 5.8. I. 6. 2, 10. 


E. 


Empiricus (Sextus) 1 2. 10. II. 3. 7. cenſured. II. 8. 9. 


Epiderus. I. 3. 7. II. 3. 14. 

Kuripiaes (Poet) Ls. Lig Las H. „ 6 
II. 4. 1, 4, 10, 11. VIII. 6. 5. Hipp. VI. 1. 10. 

3 * Hiſt.) de Præpar. Evang. II. 3. 8. Eccl. 

iſt. II. 4. 19. 

E 4ſtratins upon Axiſt. A falſe Maxim which he advances 
concerning Adultery. I. 4. 9. I. 5. 13. 

Exodus, III 4. IL I 14. II. 14, 16. II. 5. 3. XXIII. 4. 5. 
156, The Reaſon of a Law, concerning things bor- 
2 and loſt. V. 4. 6. See Mr. Barbeyrac's Notes, 

2. 
F. 


Felden (ad Grot.) ws 7. I. 7. 12. II. 3. 23. 

F.lmer (Robert) cenſured concerning the Foundation of 
the Right of Propriety. IV. 4. 4. Concerning the 
Foundation of the Authority of Kings. VI. :. 10. 

Florus (Lucius) II. 4. 19. II. 5.3. 


G. 


Gaſſendus (Syntag. Epicu.) I. 7. 13. II. 3. 10. 

Gramond ( Bartholomew) A RefleQtion upon a Maxim of 
that Hiſtorian. VIII. 4. 21. 

Graſwinkel (Theodore) A Remark upon what he ſays con- 
cerning Natural Inſtint. VI. 1. 3. 

Grand (Le) I. 4 2. I. 4 7. 

Gronovius (Tobn Frederick) explains not right a Paſſage of 
Grotius, V. 6. 2. about Princes are above the Laws. 
VII. 6. 3- Againſt the perpetual Superiority of the 
People over the Prince, Ib. 5. Concerning Debts con- 
tracted by the Prince's Predeceſſor. VII. 7. 12. Con- 
cerning Diſpures about Succeſſion to the Throne. 
Ib. 15. Of the Power of a Governour of a Province. 
VIII. 6. II. 

,rotins (Huzh) cenſured for what he ſays concerning the 
Foundation of the Morality of Human Actions. I. 
2. 6. Defended, ſee Me. Barbeyrac's Notes on II. 3. 4. 
„ 4. The Application he makes of ſome Paſſages of 
Scripture. I. 2. 6. Defended, fee Mr. Barbeyrac's Notes. 
An Examination of what he ſays concerning Doubts 
in Matters of Morality. I. 2. 9. Cenſured for his De- 
finition of Law. I. 6. 4. A Reflection upon what he 
lays of the Sins of Infirmity. I. 5. 8. What he ſays 
concerning Doubts of Conſcience. I. 3. 8. Concerning 
his Diviſion and Thoughts of Juſtice. I. 7. 11. His 
falſe Application of a Paſlage in Plutarch. IL 3. 4. 
His Definition of Natural Law, 14id. An Examina- 
tion of his Opinion, That the Laws of Nature wou'd 
take place, even if there were no God, Ib. ſ. 19. A 
Remark upon the Reaſon he gives of Moſes's Law con- 
cerning Thieves. II. 5. 18. What he ſays abour the 
Lawfulneſs of taking another Man's Goods in ex- 
rream Neceſſity. II. 6. 6. A falſe Application of a 
Maxim of the Civil Law, 15:4. A Refutation of what 
he ſays concerning the Reparation that a Thief owes 
when the thing ftolen is quite loſt or periſh'd. III. 1. 
11. An Examination of what he ſays concerning the 
Right of paſſing through another Man's Ground. 
III. 3. 5. Concerning Tranſportation of Merchamlize. 
15. Cf. 6. Concerning Forc'd Promiſes. III. 6. 12. A 
falle Explication of a Law of the Digeſt. 1b. ſ. 15. 
An Examination of his Opinion concerning unlaw- 
ful Promiſes. III. 7. 8. An Explication of what he 
fays concerning the Conditions annex'd to a Promiſe. 
TIf. 8.4. A Refleftion on what he ſays concerning 
Equivocations. IV. 1. 13. Concerning his Reaſon 


why one may ſpeak a falſe thing to Children, 16. C. 15 
Why the Action of Rahab is commended in Scripture, 
Th. o 15. Cenſured for what he ſays about the Oath 
that Laban made to Jacob. IV. 2. 4. Defended, ſee 
Mr. Barbeyrac's Notes, Ib. n. 2. A Refutation of his 
Thoughts upon the Oath of 7oſbua, I. . 7. Concern» 
ing the Obligation of an Oath, I. ſ. 6. An Exami- 
nation of his Thoughts upon the Original of the 
Community of Goods. IV. 4.9. A Remark upon 
his Proof, that one may have a Propriety in a River. 
FY. 5.43. -4 Paſſage of Ovid is miſapplied by him. 
IV. 6. 8. A Remark upon what he ſays of the Acqui« 
ſirion of Propriety by the Right of the Firſt Poſſeilor. 
IV. 6. 14. An Obſervation ill founded upon one of 
the Roman Laws concerning Acceſſions IV. 7.5. A 
Falſe Explication of ſome Terms which concern the 
Meaſures of the Limirs of Lands. IV. 7. 11. An Ex- 
amination of his Definition of a Will and Teſtament. 
IV. 10. 2. The Power of diſpoſing of our Goods by 1:7 
is derived from the Law of Nature. IV. 10.4. An Exa- 
minarion of his Thoughts concerning the Foundation 
of Preſcription. IV. 12. 8. A falſe Application of 
ſome Examples to the Poſſeſſion of the Goods of an- 
other upon Credit. IV. 13. 4. A Reflection upon 
what he ſays of the Natural Meaſure of the Price of 
Things. V. 1. 4. Examples of a mixt Contract not 
rightly apply'd. V. 2. 10 Why the Seller ought to 
diſcover the Faults of the thing fold. V. 3. 3. Ex- 
lication of what he ſays concerning Commiſſions. 
V. 4.5. An Examination of his Deciſion in Caſe 
that Two buy the ſame thing. V. s, 5. His Miſ⸗- 
application of the Action of Joſeph the Patriarch. 
11 ſ. 7. An Example from Strabo miſapply d, 1bid. An 
Examination of what he ſays concerning one's Labour 
being ſerviceable to many at once. V. 6. 4. A Re- 
mark on his Thoughts upon Uſury. V. 7. 11. Of his 
Diſtinction of things Fvourable and Odionus. V. 12. 
12,13, &c. A Remark _ a Rule he gives in Caſe 
Two Negative Laws claſh. Lid. 23. An Examina- 
tion of what he ſays concerning the Diviſion of So- 
vereignty. VII. 4. 14. That Princes are above the 
Law. VII. 6. 3. See Barbeyrac's Notes, N. 4. An Ex- 
amination of his Thoughts on the Authority of the 
Roman Dictators. Ib. ſ. 15. That the Chriſtian Reli- 
ion does not permit the Reſiſtance of the Supreme 
| nity VII. 8. 5. An Examination of what he ſays 
of Juſtice, ro which the Impoſition of Puniſhmene 
belongs. VIII. 3. 5. A Reflection upon what he ſays 
of ſome Sins which ought not to be puniſh'd before a 
Human Tribunal. I. 14. A Reflection upon his ſay- 
ing that there is Room for Pardon even antecedently 
to the Penal Law. Ib. ſ. 16. The Reaſons for grant- 
ing Pardon. 16. f. 17. An Explication of his Maxim 
8 Succours that one ought to grant to 
an Allie. VIII. 6. 14. A Remark of what he ſays of 
choſe to whom belongs the Booty taken from the Ene - 
my. 15. ſ. 18. An Examination of what he ſays, that 
all Compacts made with an Enemy ought to be ob- 
ſerv'd. VIII. 7. 2. Cenſured for what he ſays con- 
cerning the Time that Truces are limited by. 16. ſ. 8. 
Acts of Hoſtility are Unlawful during the Truce. 
1b. ſ. 9. Concerning Men taken in the Enemy's Terri- 
tories when the Truce expires. Ib. ſ. 11. That tis 
Unlawful for Subjects to depart in great Companies 
out of the Kingdom. VIII. II. 4. 
Gunther (Poet) I. 4 4. A Remark on what he ſays of 
the Emperor Frederick Barberoſs. VIII. 5. 2. See Mr. 
Barbeyrac's Notes. 


Herodotus. I. 4. $. JI. 1 II. 3. 9. II. 4. 19. V. r. 13. 

Heſiad. II 3.2. II 5. 3. 

Hobbes (Thumas) cenſured for what he ſays concerning 
inanimate Beings. I. 1, 12 A falſe Reaſon, that he 
alledges to prove that Morality and Polity are capable 
of Demonſtration. I. 2 4. Cenſured for what he ſays 
of Liberty. I. 4. 2 and of the Nature of Good. I. 4. 
and of the common Rule of Vertue and Vice. I. 4. 6. 
A Reflection upon what he ſays of Counſels. I. 5. 14. 
I. 6. 1 . f 2. Cenſured about the Foundation ef 
the Obligation of Natural Laws. 16. 4. and II. 2. 20. 
and about the Foundation of the Sovereignty that 
God has over Men. L 6. 12. An Examination Fe 
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what he ſays of Diſtr ibutive Juſtice. I. 7. 9. Of Fuſtice, 
Injaftice and Injury, Ib. fc 12. His Compariſon be- 
twixt the State of Nature and that of a Society · II. 
2+ 3. Of the Foundation of Natural Law. Ibid» and 
II. 3. 16, ch. A Refuration of his Principle, That the 
State of Nature is a State of War. I. 2% 5, Ce. 
hat he ſays of Robbery authoriz'd among the Anci- 
ents. I. fs 10. Cenſured about the Natural Equali 
©f Men. III. 2. 2. What he ſays of Lots . 
III. 2. 5. His falſe Opinion of Atheiſm. III. 4+ 4 
An Examination of his Opinion about the Nature of 
conveying a Right. III. 5. 2, 3. Fear of being de- 
ceiv'd does not juſtify the Non- performance of a Ton- 
tract. III. 6. 9. Of the Validity of Promiſes and 
forc'd Contracts. Ib. ſ. 13. Concerning his Maxim, 
That 'ris ſufficient for one to do all he can to keep his 
word. III. 7. 4 Whether a Man can by Covenant 
oblige himſelf to ſuffer ſuch Evils, as exceed the or- 
dinary Strength of Human Nature. I. 5. His diffe- 
rence between ſimple Pacts and Contracts. V. 2. 1. 
Of the Foundation of the Authority of Fathers and 
Mothers. VI. 2. 2, 3. That a ſeparate and indepen- 
dent Family is a States VI. 2. 10. VI. 3.1, Of 
Slaves. VI. 3. 7, 8- Of the Means of living ſecurely 
in the State of Nature. VIE 1. 8. That there is no 
Covenant between a Sovereign and his Subjects. VII. 
2. 9, Cc. That the People rule in every State. Ib. f. 
14+ Of the Conſtitution of Democracy. VII. 5. 6. 
Of Ariſtocracy- 1b, ſ. 8. Of Criminals, who are ex- 
ecuted without the ordinary Courſe of Judicial Pro- 
cecdings. VII. 6. 12. That Sovereignty is abſolute. 
15. ſ. 13. Of Kingdoms eftablifh'd by a free Conſent 
of the People. Ib. ſ. 179. Concerning Interregnums. 
VII. 7. 9. Of the Succeſſion of Hereditary Kingdoms. 
Ib. 11. That Frugality is not a Vertue in Princes. VII. 
9. 10. That Civil Laws ought not to be contrary to 
Natural Laws. VIII. 1. 2. That the Precepts of the 
Decalogue are Civil Laws. Ib. ſ. 4 There was no- 
thing Juſt or Unjuſt before the Civil Government. 
1. ſ. 5. Of the Foundation of that Power that Sove- 
reigns have over the Lives of their Subjects. VIII. 3. 7. 
Of the Definition of Pain. I. ſ. 7. Of Criminals 
guilty of High-treaſon. Ib. ſ. 33. Of Duelling. VIII. 
4+ 8. Of the Foundation of Honour. I. ſ. 13. Of 
the Fables of the Heathen Poets. 1b. The Right that 
Sovereigns have to the Goods of their Subjects. 
VIII. To Is 

Hmerus (Poet) A Remark upon a Reflection that he 
makes of Hefore TV. 2. 14. Whether Money was 
us d in the time of the Trojan War. V. 5+ 1. See Mr. 
Barbeyrac's Notes. 

Hurace Poet) J. 4+ 5 8. Fo II. 2o 2. Ibs ſ. 6. II. 
3 10. II. 4+ 9z 10, IF, 17. II. To Is 

Hornius (John Frederick) The falſe Reaſon he makes uſe 
of to prove, that ſome Societies are call'd Simple. VI. 
1. 1. Of the Foundation of the Authority that a Huſ- 
band has over his Wife. Ib. ſ. 12, Cc. How Civil 
Societies are form'd. VII. 1. 5- Of the Original of 
Sovereignty» VII. 3. 3- His Opinion of Free States 
cenſur'd» VII. 5. 5- Of Conqueſts. VII. 7. 3, 4 


1. 


Lamblices Protrept. II. 1. 6. II. 3. 15, 18. Explain'd. 
Ib. ſ 20s 

voſepbus (Jewiſh Hiſt.) cenſur'd about Cain. IV. 4. 6. 

Joſhua (his Book) in Chap. IX. of his Oath to the Gi- 
beonires, IV. 2. 7. | 

Ihcrates ad Dems» I. 4 8. IV. 2» 2» Ad Nicocl. IV. 1. Is 


VI. 1, 19+ VII. 9. 2, 4, 5, 8. Nicecles, VII. 5. 22: 


Paneg. III. 2. 8. IV. Fo s. Explain'd and Defended. 
VII. 2. 13- See Mr. Barheyrac's Notes. VIII. 9. 3, 4+ 
Ad Phil. II. 3. 7. VIII. 6. 4. 15. 9. 5. Ib. 11. 6. 
Archid. I. 3.7. VIII. 4+ 12» Ib. 9» Fo Areop. K To 11. 
II. 3. 10. 16. 4. 15. V. 9 1. VIL 2. 23. K «4 
VIII 4. 5. 1. 12. 2. De Pace. VII. 1.2. Ib. 5. 11. 
H J. II. 4. 13. Br. II. 4 15. An unfit Epithet ap- 
ply'd to Ne. IV. 5. 7. VIII. 4. 12. Of Nobility. 
1, 2. VIII. 3. 17. 16. 4. 14, and s, 6. Panath. Of 
the 7ri6alians. II. 2. 10. Perſian / Hatred of the 
Grecks, III. 2. 8. IV. 1. 13. VII. 9. 5. 11. VIII. 
1. 3. 1b, 11. 6. De Perm. IL F 3. VIII. 3. 10, 27. 


Trapez. V. 13. 9. Adv. Cal. I. 6. z. II 5.2, III. 4 
. Vin 4.7. gin. IV. 11. 18. , 


Juvenal. A Thought of that Poet concerning Nobility, 


taken from Saluſt, VIII. 4. 31. Sce Mr. Barbeyrsc's 
Notes. | 
L 


La ontius. II. 3. 1. Tb. 4.18. II. 4. 19, Concerning 
Self-defence. II. 5. 14. His falſe Explication of a 
Paſſage in Virgil. IV. 4. 8. 

Laertius (Diogenes) I. 5. 11. I. 7. 13. I. 8. 1. II. 3. 7. 
16. 8. 10, 14. II. 4. 4. 

Law (Reman) How Juſtice is defin'd by it. I. 7. 6. 
The Definition of Natural Law. II. 2. 2. By the De- 
livery of the Deeds, the Creditor forgives the Debt. 
V. 11. 7. Concerning an Article of a Leaſe. Ibid. 
A Limitation of that Maxim, That what is Null in 
its Original, cannot be made Valid by an Afﬀeer-AR&. 
III. 6. 14. An Explication of a Law concerning 
Simple Promiſes. III. 6. 15. Of another which re- 
lates to Strumpets. III. 7. 9. Of the Lew that per- 
mits the ſwearing againſt a Woman, that ſhe is not 
with Child. IV. 2. 2. A Remark upon the Inſticution 
of the Emperor Frederick, concerning the Oaths of 
Children in their Minority, IV. 2. 11. Pigeons and 
Peacecks are Falſely reckon'd amongſt thoſe Fowls 
which are term'd Wild. IV. 6. 5. A Remark on 
what they ſay of wild Beaſts which recover their Na- 
tural Liberty. 16.f. i2. A Defence of that Maxim, 
That Plants go with the Soil. IV. 7. 5. About Pa- 
per and Parchment. 16.1. 7. Concerning Specifica- 
tion or turning a thing into a new Form or Shape. 
Ib. . 10. Diſputes about Poſſeſſion. IV. 9. 7. Of 
the Definition of Preſcription. IV. 12. 2. Of the 
Diviſion of Conventions and Contracts. V. 2. 2, 3- 
An Examination of a Law, which preſcribes, what 
Damage is ſufficient to make void a Contract. V. 3. 9. 
Of another Law which permits one Man to over- 
reach another. 1h. f. 10. A Defence of that Law, 
which concerns Judges whoſe Opinions are different. 
VII. 2. 28. A Remark upon a Diviſion of Obliga- 
tions. VIII. 3. 5. Examples of an unjuſt Partiality 
in puniſhing Crimes. 74. {. 25. A Reflection on what 
the Civil Law faith concerning the Infamy of the Fact. 
VIII. 4. 7. 

Libanins. I. 3. 15. I. 5.14. 1.6. 14. I. 7. 2. II. 1.6. 
IL. 16, 38. 1 4. I . 2, 13. 

Lipfius (Tufts) A falſe Maxim in Politicks that he ad- 
vances. IV. 1. | 
Livy (Titus) I. 2. 4. I. 4. 10. I. 5.9. I. 6. 10, 14. I. 

7. 4. A Paſſage explain'd. VIII. 9. 2. 

Lucian's Dialog. I. 4.3. I. 5. 14. II. 3. 18. IL 4. 3, 13. 
In conviv. II. 4. 13. .2 

Lucretivs (Poet) II. 2. 2. IL 3. 10. II. 4. 9. A Re- 

flexion on what he ſays againſt Pyrrbs's Sect. V. 12. 
19. See Mr. Barbeyrac's Notes. 


M. 


Mart haus (Anton.) A Refutation of what he ſays of Men 
reduced to extream Neceffity. II. 6. 7. Of Oaths 
extorted by unjuſt Fear. IV. 2. 8. Of Julius Ceſar's 
Oath to the Pirates. 16:4. 
Milton (John) An Examination of his Reaſons concern- 
ing Divorce. VI. 1. 24. 
Montaigne (Michael) I. 8.5. II. 3. 7, 8. II. 4. 19. V.4 5. 
What he ſays of a Prince of Lithuania. VIII. 4. 6. 


P. 


Plato ( Philoſopher) Of his Community of Goods. 
IV. 4. 7. And 
fle&ion on what he ſays of the Puniſhment of in- 

corrigible Sinners. VIII. 3. 10. I. 2. 6. I. 3.8. I. 4 

„5, J, 13, 14. I. 6. 10. II. 3. 2. His Opinion of the 
* of Nature. II. 2. 3. II. 3. 1. I. 7. IL 4. 13,19. 
F. 14. 

Plutarchus. His Opinion of Providence. I. 6. 13, 17. 
I. 7. 10. II. 1. 8. II. 2. 2. 10. II. 3. 3. I. 10. explain d. 
16. 20. II. 4. 7, 13,14. IL 5. 2. What he ſays of Civil 
Society. VII. 1. 11. Falſe Hiſtory concerning the Pa- 
tricians, VIII. 4. 28. —_ 


of Women. VI. 1. 15. A Re- 


2 . — 


Ky — 


— —_—w_ 


An INDEX of the AUTHORS Explain d, c. 


ms 


Pliny (Sen.) I. 4.8. II 1.6,8 II. 3. 14. II. . 13, 15. 
17. Of thoſe that invented the Cuſtom of making 
Slaves. VI. 3. 5. Of the Original of Alliances. 
VIII. 9. 1. Q 


Quintilian. A Reflection on a Paſſage of his concerning 
Advocates for Criminals. IV. 1. 21. His Opinion 
about reſtoring a Charge. V. 4. 7. Of Puni 
VIIL 3.4. R 


Roy (Hugh de] An Examination of the Principles, on 
which he founds the Right of Preſcription. IV. r2. 6. 


8. f 


Semuel (Firſt Book of) An Explication of a place of 
this Book. VII. 6. 9 

Sanderſon (Robert) A Remark upon what he ſays of 
Oaths. IV. 2. 2. 

Sharrock (Robert) A Remark upon what he ſays of this 
Rule. Quod tibi fferi non vis, &c. II. 3. 13. 

Selden (John) That oy, committed in War are a 
fort of Puniſhments. VIII. 3. 4. 

Seneca (Philoſ.) A falſe Opinion of his concerning Con- 
tracts and Bonds of Obligation, III. 6. 16. About Par- 
don. VIII. 3. 15. Of Commumon. IV. 4. 2. 

Sidney (Algernoon) A general Remark upon his Book of 
Government. VI. 2. 10 See Mr. Barbeyrac's Notes, 
N. 2. A Reflection upon what he ſays of a Thought 
of Ariſtotle. VII. 6. 5. 

Sophocles (Tragad.) A Paſſage of that Author explain'd. 
II. 4. 6. See Mr. Barbeyrac's Notes, N. 6. 

Spinoza (Benedi#.) A Remark upon what he ſays of the 
pn of Natural Law. II. 2. 3. Of Atheiſts. 

4.4 

Strabo (Hiſtor.) commended. IV. 1. 15. A Paſſage of 

that Author explain d. V. 2. 3 


To 


Tacitus (Cornelius) A Remark upon a Paſſage of that 
Hiſtorian. IV. I. 18. 

Terence (Comaeed.) A Thought of that Poet explain'd 
and defended. VIII. 3. 20. See Mr. Barbeyrac 3 Notes. 


4 
V. 


Palerius Maximus, I. 5.14. I. 6. 17. I. 7.4. II. 3.7. 
IL 4 19. II. 5. 15. A Paſſage explain d. IH. 1. 6. 
Vaſquez. An impious Maxim of that Caſuiſt. II. 3. 4. 

A Reflection on what he ſays of Penal Laws. VIII. 3. 5. 

Velthuyſen (Lambert) An Examination of what he ſays of 
Moral Cauſes. I. 5. 3. Of his Fundamental Principle 
8 Law. II. 3. 6, 12. His Opinion of Shame. 

. 1. 30. 

Pifteria (Francis de) An Examination of what he ſays in 
Favour of the Spaniards. III. 3. 9. Concerning the 
Liberty of Commerce, Ibid. .. 12. 

Virgil. An of a Paſſage in that Poet againſt 
Lactantius. IV. 4. 8. 


7. 


Ziegler (Gaſpard) confounds Two ſorts of Moral Cer- 
tainty, I. 2. 11. A Remark upon what he ſays of the 
Obligation of repairing a Damage. III. 1. 4. Con- 
cerning the Gain that a Man may make. I. ſ. 7 Of 
ſecuring the Legitimate Children from any Damage 
by an adulterous Off-ſpring. I. ſ. 9. Of a Contra- 
diction attributed to Grotins, III. 3. 6. Of Negative 
and Poſitive Communion. IV. 4. 2. Of the Original 

of Propriety. Ib. D 11. Of the Propriety in Wild 
Beaſts taken as Game. IV. 6. 7. Of wild Beaſts which 
return to their firſt Owner. Ib. ſ. 12. A falſe Appli- 
cation of a Law of the Digeſt. IV. 13. 5. A Reflection 
ill founded on a Diſtinction of Grotivs, concerning 
Paternal Power. VI. 2. 7. 
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AN 


INDEX of the moſt Materia/ THINGS 


WHICH ARE 


Mention'd or Explain'd in the. Text or Notes. 


A. 


A Bandon'd; How a thing abandon d may return to 
its firſt Proprietor, IV. 6. 12. 
Abdication ; What it is, 1b . 11. 11. 


Abraham ; Whether Abraham acted prudently in calling 
Sarah his Siſter, IV. 1. 11. 


Abſent : Abſent Members, when not to be conſider'd in 
Aſſemblies, VII. 2. 19. 


Abſurdities ; To avoid them General Terms are to be re- 
ſtrain'd, V. 12. 19. 

Acceptance; It is neceſſary to make Promiſes irrevocable, 
III. 6. 15. Whether a third Perſon may accept in our 
behalf a Promiſe made to us by another, 16. g. 5. 

Acceſſions; What they are, IV. 7. 1. Rules to deter- 
mine to whom they belong, 16. 2, &c. When a Prince 
out of his own Income may make an Acceſſion to his 
own Patrimony, VIII. 5. 8. 

Account; How many ways one gives an account of his 
Conduct, VII. 6. 2. 

Accuſations ; Unjuſt are diſadvantageous to the Perſons 
accus'd, VIII. 4 7. None wou'd be innocent, if it 
were enough to bring an Accuſation againſt a Man, Ib. 

Accuſer; Why he ought to lay open all the paſt actions 
of the Delinquent, 16. 3. 22. 

Accuſed; Whether the Perſon accuſed may innocently 
deny the Fact with which he is charged, IV. 1. 20. 
An agreement with the Accuſer is ſuppoſed a con- 
feſſion of the Crime, VIII. 4. 7. Why the Perſon 
accuſed may appeal to his paſt Conduct, bid. 3. 22. A 
Man does not become 2 by being barely ac 
cuſed, Ibid, 4. 7. 

Acquittance or Diſcharge; What it is, V. 11, 7. 

Acquiſition ; Originary, IV. 6. 1. Derivative, and the 
ſorts of ir, Lid. 10. 1. Natural and Civil, 6:id. 6. 11. 

AR ; How far thoſe who concurr'd to the ſame Ad of 
Damage, are all Reſponſible for it, III. 1.5. There 
are Dividual and Individual Acts, Ibid. 

Actors upon the Stage; They had a mark of Infamy ſer 
upon them by the Roman Laws, VIII. 4.6. 

Action; In what caſes one Man may be anſwerable for 
the Action, of another, I. 5. 14. Becauſe an Action is 
advantageous, or hurtful, it does nat follow that tis 
morally good or evil, 1:4. 2. 6. Good A#ions are the 
ſureſt Foundations of glory, VIII. 4. 12. In what 
ſenſe Human Actions are — . in themſclves, I. 
2. 6. Attions Fure and Mixt, what they are, Ib. 7. 7. 
When a Man is ſaid to be compell'd to act, I. 4. to. 
Mixt a#ions, Ibid. f. 9. A#ions, which make a part or 
no part of Commerce, 1bid. 7. 7. What it is that 
ſers a greater value upon thoſe, rhat make a part of 
Commerce, V. 1. 6. What a Moral Action is, I. 5, 1. 
What is the matter of it, 1b:d. ſ. 2. The Form of 
it, Jb. . 3. It has the Nature of a Poſitive Form, 16, 
4. How irs Effects are diſſolved and extinguiſh'd, 
Ibid. 9. 6. How many different Qualities it can have, 
Thid. 7. 1. Its Quantity or abſolute Eſtimate, Ibid. 8. 1. 
Irs Relative, Ibid. . 5, What Moral Action is perfect 
in its kind, Lid. . 4. What is meritorious, 15. 9. 5. 
Actions neceſſary or indiſpenſable, and lawful or al- 
low'd, 1b. 7. 2. Good or Evil 16.C. 3. Indifferent, 16, 
ſ. 5. One good action is not better than another, 
1b. 8. 1. Actions juſt, Thid. 7, 7. Unjuſt, bid. . 14. 
When it is not imputed to the immediate Performer, 
of it, Ibid. 5. 14. 

Action in Law; There are a#ions wholly privileg'd by 
the Civil Law, V. 11.15. Action after a conſtant ſi- 
lence for Thirty Years utterly drop, IV. 12. 2. A 


(5) 


Perſonal action upon a Right to a thing, . 9. 8. A 
Real action upon a Right to a thing, I. Afton: in 
fixt Forms of Proceeding, V. 2. 7. Unſeaſonable 
action, III. 4. 5. Inſcripti maleficii, VIII. 1. 1. 
fiitoria, III. 9. 1. Exercitoria, Ibid - De tigno juncto, 
IV. 7. 6. Noxalis & pauperiei, III. 1. 6. Of Robbery, 
Ibid. 1. 44 Action founded upon Commiſſion, V. 4. 2. 
Quod  julſu, III. 9. 1. Action of falſe Debt, IV. 9. 4. 
Of things given upon a certain Cauſe, which Cauſe 
did not follow. Ibid. ſ. 4 Actions whereby one may 
recover a thing given, and when not, Ibid. Action 
upon concealing the Qualities of any thing ſold, Cc. 

+ 3-2. Of Condemnarion, Ib. 11. 15. Rerum amo- 
tarum, VIII. 1. 3. Negotiorum geſtorum, IV. 13. 13. 


4, I» 

Adam; He had the ſole Propriety of every thing, while 
he was the only Man in the World, IV. 4 i. Whe- 
ther his Poſterity are beholden to him for their Right 
to the Goods of this World, 16:4. L. 4, 11. Whethe: 
he gave Names to all Creatures agreeable to their 
Natures, 1bid. 1. 4+ 

Addictio in diem; What it is, V. 5+ 4 

—_—_ What it is, bid. 12. 11. An Adoptive Father 

ould be preferr'd to a Natural Father, and the Rea- 
ſon of it, IV. 2. 13. 

Adpromiſſor ; What it is in the Roman Law, V. 10. 11. 

Advantage of anot her; How Many ways it may be pro- 
cured, III. 3. 2. | 

Adventure; If one may adventure Money, IV. 7. 12. 

Advocate; He ought not to take Money of both Parties. 
V. 1. 5. He ought not voluntarily to undertake a 
bad Cauſe, IV. 1. 21. If he may uſe falſe Colours, 
or feigned Arguments to defend his Party, Did. 

Adultery z What it is, I. 1. 6. VIII. 1.3. A juſt Cauſe 
of Divorce, VL 1. 21. Whether the Husband, who 
lies with his own Wife, taking her for another's, 
commits adultery, I. 3. 16. Whether the AAulterer 
— 2 to indemnify the Husband and his Children, 

1. 9. . 

Affairs ; When one manages another's af airs at his own 
Coſt and Charges, the other ought to require the 
Pains, and refund the Charges, Ibid. 6, 2. IV. 13- 13. 

Affinity ; When it ceaſes, VI. 1. 36. What degrees of 
affinity are forbid, 1bid. . 35. 

Age; its different Degrees, I. r. 109. What Age is ca- 

pable of meditating Guile, %. What is the foun- 
dation of that Reſpe& and Honour, we pay to old 
Age, VIII. 4. 12. 

Agreſſor; He is not always the 4ggreſſor, that firſt takes 
up Arms, II. 5. 6. If one may always ſlay an unjuſt 
Aggreſſor, II. 5. 1. and Sect. 3d. Or one that aſſaults 
another by miſtake, bid. . 5. Or one that is more 
uſeful than the Perſon aſſaulted, [id. f. 14. Or who 
only would maim, not kill, J. 10. Or who makes 
an attempt upon another's Honour, or Chaſtity, [b:d. 
ſ. 11. Or for giving a Box of the Ear, Ibid C 12. If 
the eſſor who firſt gave the Injury, may fairly 
reſiſt the other Man when he endeavours to revenge 
it, Ibid. ſ. 19. | 

Air ; Whether ic may be N IV. 5. 2. 

Alienation; A Conſequence of full Property, id. 9 1 

Its neceſſary Conditions, 1bid. f. 2, 3. Whether in 

the alienation of Property, Delivery is requir'd, 1b:4. 

. 5, Cc. The Right of Alienation is not always join d 

with a Right of Property. Ibid 4. 2. See Mr. Barbeyrc's 

Notes, N. 8. Alienation is either ſimple or conditio- 

nal, Ibid. ſ. 4. If the Alienation of a Kingdom, or 

any part of it is in the Power of the King, vor. 9.9 

ane; 
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Alliances; What they are, and of how many forts, VIII. 
9.1. They are made by both Parts in proſpect of 
ſome Advantage, . . 5. How they may be broke, 
1. C. 11. Real and Perſonal Aliancer, Ih. ſ. 6. Rules 
ro diſtinguiſh them, 16. 7, 8 Equal Alliances, and 
their different ſorts, . . 3. Unequal Alliances, 16. 
ſ 4 Alliances for the Eſtabliſhment of ſome things, 
as far as they are due by a Right of Nature, Ib. [. 2. 
and II 2. 17. | 

Allies ; If by Allies are meant ſuch only as were Alter, 
when the League was made, or ſuch as are afterwards 
taken into Allausc on either fide, VIII. 9 10. He 
that hach bound himſelf in an unequal Alliance with 
another, doth by that very Act acknowledge a Supe- 
riority af Worth and Dignity in the other, I. 4. 15. 
Whether an unequal Alie does not thereby 4 
his Sovereignty, Id. 9. 4. Every Allie is to have his 
Share of the Booty, 16. 6. 18. In what Caſes he is 
oblig'd to affiſt his Ales, Ib. 6. 14. When Two Par- 
ties, both Allies to a Third, make War upon one an- 
other, which of them the Third Allie ought to aſſiſt, 
15.9. 5 When he may break his Alliance, Ib. Sup- 
poſe it had been ſtipulated between Two Allies, that 
one ſhould not paſs through the other's Territories 
with an Army, what is to be done in point of Con- 
venience in time of War, V. 12. 4. 

Ambaſſics ; Law of Ambaſſies upon what founded, II. 


3. 23. 

Ambaſſaior; His general Duties, VII. 8. 10. He is not 
reſponſible for what he ſays by his Maſter's Order, 
I. 5. 1 When he can return Home of himſelf, V. 
12. 20. When he may be look d upon as a private 
Perſon, VIII. 4. 21. Whether an Ambaſſador of a Re- 
publick ought to yield to that of a King, 16. . 20. 
Whether Repriſals may be made upon an Ambaſſador, 
16. 6. 13. & 15. 9. 12. Whether he is to enjoy the 

Privileges of an Ambaſſador in a State whereof he was 
a Member, I. 11. 3. 

Ambignitics; How they may be explain'd, V. 12. J. 

Ambition; A general Evil, VII. 1. 7. That of Con- 
querors does not make a War Juſt and Lawful, 
VIII 6. 5. 

Analogy ; It ought to yield to Uſe, IV. 1. 4. 

Anceſtors; Their Glory ſerves but to fer in a clearer 
Light the Shame of their Degenerate Poſterity, VIII. 
4. 31. Their Poſterity is frequently reſpected upon 
their account, I. 3. 17. 

4nimal:; To whom belong their Breed, IV. 2. 4. Ta- 
med and Wild, 16.6. 5. Sociable Animal, VII. I. 3. 

Antiquity alone hath no real Honour in it, VIII. 4. 17. 

Amlogy ; If thoſe who make an Apology for a bad Action 
are anſwerable for the Damage, III. 1. 4. If one can 
make Juſtly an Apology for the Crimes of his Prince, 
VIII. x. 7. 

Apprentice; If one may Juſtly exact of every Apprentice 
ſo much as he alone ſhould pay, if none elſe were to 
be taught the ſame thing, V. 6. 4. 

Approver ; If he ought to be puniſh'd as much as the 
Author of an evil Action, III. r. 4. 

Arbitrators; Who they are, V. 13. 3. How many ſorts 
there are of them, I. ſ. 5. The Duties of an Arbi- 
trator, Ib. . 4 Whether there may be any Meeting 
berwixt the Arbitrator and the Parties concern'd, 16. 
If one is oblig'd ro acquieſce at his Determination, 
juſt or not, 15. What Perſons ought not to be Arb:i- 
trators, Ih. After what manner he ought to execute 
his Sentence, Ib. ſ. 10. Of referring a Matter to his 
Judgment, V. 13. 3. 2858 

1 17 What it is, VII. 5. 3. How it is formed, 
lb. 1. 8. 

on ; What we underſtand by the Word in Treaties, 

. $3.7. 

Army; What is underſtood by ir, V. 12. 4. If one 
ſhould give Paſſage through his Country to a ſtrange 
Army, III. 3 5. 

Coats of Arms; Their Uſe and Antiquity, VIII. 4. 30. 

Artr; Men were timely inſtructed in ſuch Arts as are 
moſt neceſſary for Life, II. 2 4 

Articles ; The particular Articles of a Contraft are as fo 
many Conditions, III. 8. 8. 

Aſcendants ; They ſucceed upon Failure of Iſſue in the 
Defcendants, IV. 11. 13. 


Aſs ; The Deciſion of a pleaſant Diſpute about the 
Shadow of an , V. 1. 5. 

Aſſaſſmes are infamous, VIII. 4. 5. If one may make 
ute of them againſt an Enemy, Ib. 6. 16. They can- 
not demand their Reward, nor be compell'd to com- 
mit that Murder, they were engag'd in, III. 7. 7. 
Whether the Man that only makes an Attempt to kill 
another, ought to be puniſh'd with Death, VIIL 3. 23. 

+ How many Perſons ic ought to conſiſt of, 

. 2. 19. | 

Aſſociates or Partners; Their Mutual Offices, V. 8. 4. 
If one Aſſociate is reſponſible to the reſt for the Loſſes 
occaſion d by him, 15. He ought to have a part of the 
Profit, that partakes of the Loſs, 15. ſ. 3. 

Aſſurance ; A Contract of Aſſurance, VII. 9. 8. 

Aſſylums, or Places of Refuge; Why they were eſtabliſh'd 
under the old Law, IL 5. 15. If thoſe who fled thi- 
ther were not liable to repair the Damage, III. 1. 7. 

21 ; It is contrary to Religion and Morality , 


Atheiſts; How many ſorts there are of them, III 4. 4. 
If they have any true Idea of Duty, Right and Obli- 
gation, II. 4. 3. If they ought to be tolerated, VII. 
4- 2. If one may juſtly puniſh them for their Infidelity, 
III. 4 4. If one may place any Truſt in them, 15. 
6. 9. If a Society of Atheiſts would nor be more cor. 
rupted than thoſe which keep the Fundamental Prin- 
ciples of Religion, though mixt with Error and even 
Idolatry, II. 3. 19. 

Atheiſm ; It wholly deſtroys all natural Obligation, III. 
4. 4. It is not a ſimple Fault of Imprudence or Igno- 
rance, Ibid. 

Auction (Publick) What it is, V. 5. 6. The Law of this 
ſort of Sale, V. 1. 10. 


Avocatory Commands; What they are, and of what 


Force, VIII. I. 3. 

Authority ; What it is, VIII. 4. 12. How it may be the 
Principal Cauſe of Moral Actions, I. 5. 14. The 
7 of Maſters is a Hindrance to the Diſco- 
very of Truth, II. 4. 13. See Mr. Barbeyrac's Notes, 


N. 11. 
B. 

Bail ; See Surety. 

Bailiffs , Why their Office is accounted diſhonourable 
in many places, VIII. 4. 6. 

Baniſhment ; When it is lawful or not, VIII. 11. 7. He 
that is condeman'd to it, ceaſes to be a Member of the 
State, 16:4. 

Barbary ; Part of Africa, if the People of it ought to be 
look'd upon as wholly infamous, VIII. 4. 5. 

Barrenxeſ: ; It is not a ſufficient Cauſe for breaking Mar- 
riage, VI. I. 21. | 

Baſtards; They are as near related to their Parents as 
Legitimare Children, IV. 11.6. Maintenance is due 
to them, IV. They may ſhare with the Legirimare, if 
their Parents die Inteſtate, Ib. How they are look d 
upon in many States, VIII. 4. 6. Their Legitimation 

or Reſtitution in the Blood does not change the Na- 
ture of the thing, but only produces certain Moral 
Effects, 15. 26. 

Batchelor ; If he is always free to remain ſo, VI. 1. 7. 
4 the Civil Laws can oblige certain Perſons to ir, 
Is. 1. 8. 

Beaſts; Wherein conſiſts their Liberty, IL r. 4. There 
are Two Extreams to be avoided in Reaſoning upon 
the Springs of their Morions, I. 3. 1. Morality taken 
from their Example is not ſolid, II. 3. 2. No Law 
common to them and Men, 16. f. 2. and IV. 3. 5. If 
we may Lawfully kill and eat them, I. f 4, 5. We 
oughr ro ſpare Thoſe which are Serviceable to us in 
our Husbandry, 1%. ſ. 6. Why God forbad the !ſraclites 
to eat ſome Beaſts, Ib. ſ. 2. If the Owner of a Bea#f 
is reſponſible for the Damage it cauſes, III. 1. 6. and 
IV. 3. 5. When our Neighbour's Beaſt falls into a 
Ditch, we ought to help it out, though he is our 
Enemy, III. 3. 4. Why the Law of Moſes order d the 
Beaft to be ſlain with the Man that had abuſed ir in 
an unlawful way, II. 3 3. Wild Beaſts of a Park or 
Foreſt, to whom they belong, IV. 6. 11. How they 
may be reſtored to their firſt Owner, V. f. :2. If the 
Marks which one puts upon them is ſufficient to pre- 


ſerve his Property in them, I. 
| Herd 


wy 


Be, 


Be 


— 


An INDEX of the moſt Material THINGS, &. 


Herd of Cattel; How to take Poſſeſſion of a Herd of Cattel, 
IV. 9. 7. The Right of putting them to drink in a 
Neighbour's Field, IV. r. 12. 

Beatitue. See Felicity. | 

Bcauty; It is not a lawful Reaſon to pardon one con- 
vinc'd of a Capital Crime, VIII. 3. 17. 
the Face of a Virgin requires compenſation, III. . 8. 

Dies; They are wild by Nature, IV. 6. 5. The Diffe- 
rence between their Communities, and human Socie- 
tics, VII. 2. 4. Whether that Man is guilty of Treſ- 
paſs, who, by poiſoning the Flowers of his Garden, 
cauſes the Death of his Neighbour's Bees, III. 1. 3. 

Beggars; The Profeſſion of Luſty Beggars is Shameful 
and highly Blamable, II. 4. 15. III. 3. 2. Upon what 
Condition they ought to be regarded in States, where 
they are tolerated, VIII. 4. 5. 

Being; What a Phyſical or Natural Being is, 1 
Moral Being, ib. f. 2, 3. Who is the Author of Moral 
Beings, ib. Their Original and End, ib. ſ. 4. Their 
Effects and Vertue, ib. Their different ſorts, i. ſ. 5. 
How they are deſtroy d, 16. . 23. 

Benefice ; When tis vacant, V. 12.8. 

Beneficence ; The Excellencies and Rules of that Virtue, 
III. 3. 15. 

Benefatior ; If in the Inheritance of an Inteſtate he ought 
to be preferr'd to Parents, IV. 11. 16. 

Benefits; What they are, III. 3. 15. We ought not to be 
curious in enquiring into the Motives of it, III. 3. 
16. It is not a Benefit to abſtain from doing us harm, 
I. 9. 4, Nor to bring one out of that Danger, into 
which he had brought him, III. 3. 16. tis of 
r Worth from an Enemy, than from a Friend, 

SY © 

Benevolence; It is moſt Agreeable to Human Nature, 
II. 2. 7 

Blank ; What the Effect of Blank Papers ſubſcrib'd, 
III. 9. 2. What a Blank is, and how it is legitimate, 


V. 9. 7. 

Body; In what the Care which every one ought to take 
of his Body conſiſts, II. 4 14. How many forts of Bo- 
dies there are, VIIL 1s. 7. 

Body of Men, (Community) How it may be reduced to 
one only Perſon, VI. 2. 19. Men attribute to ir diffe- 
rent things which — agree with it, VIII. 3. 
29. How it may be puniſh'd, i 
mitted by a Body are effac'd by Length of Time, 10. 
. 29. The different ſorts of ſubordinate Bodies of 
the ſame State, VI. 2. 21, 22. 

Borrower ; His Engagements, V. 4. 6. 1b. 7. r. 

Booty ; How a Man acquires the Propriety of the Booty, 
which he takes from an Enemy, IV. 6. 14. VIII. 6. 
17. To whole Profit it is, 1b. 6. 18. To whom that 
which is retaken ought to be reſtor'd, ib. . 22. 

Bro:rh:rs; In what Order Brothers, both of the ſame 
Mother (Uterins) as well of the ſame Father as Mo- 

ther ſucceed abinteſtate, IV. rr. 17, 

Buildings ; whether they go along with the Ground, 
IV. 7.6. The Right of raifing a Building higher, 
16. 8.17. 

Bayer ; Whether one Man is oblig'd to buy the Commo- 
dities of another, III. 3. 12. Obligations between the 
Buyer and the Seller, V. 5. 5. The Bayer ultimately 
reſolves upon the Price of any Commodity, 1b. 6. 1. 
Who takes any Commodity without agreeing upon 
the Price, is ſuppos'd to oblige himſelf to the com- 
mon Price, ibs. Whether the want of any Commodity 
can juſtify the ſclling it the dearer, ib. 1. 4. Whether 
the not wanting it can juſtify a Man's buying it too 
cheap, ib. . 10. Whether the Buyer can innocently 

ive for a Commodity leſs than the Price appointed 
- the Law, ib. . 8. If Two buy the ſame Commo- 
dity, how it is decided, ib. 5.5. IV. 9. 8. See Mr. 
Barbeyrac's Notes. | 


C. 
Cabals ; See Factions. 


Calumniators; They cannot be too ſeverely puniſh'd, 
VIII. 3. 27. 

Capacity; The Natural Capacity of commanding is not 
of ir ſelf a Title ſufficient to give us any Authority 
over thoſe who are not in a 
themſelves, III. 2. 8. 


pacity of governing 


Disfiguring 


ib. O 28. Crimes com- 


Captain; If a Captain of a Ship may leap into the Air 
without being guilty of Self- murder, VIII. à 4. 

Cardinals; The vain Formalicy that Cardinals uſe in 
entring into the Conclave, IV. 2. f. 

Care; Three Degrees of ir, I. 7 16. 

Career; If one ought to give the Reward propos'd to 
thoſe that arrive the ſame time at the End of the Ca- 
reer, V. 12.1 

Carthage; How we ought to underſtand theſe words of 
the Treaty concluded with the Romans, Carthage hal 
abide free, V. 12. 16, 

Cauſes; In what ſenſe Natural Cauſes furniſh us with 
Matter for an Imputation, I. 5.6. The invariable 
and inevitable Concatenation of Cauſes and Effects, is 
an Opinion contrary to Religion and Morality, II. 
4+ 4. Moral Cauſes, I. 5. 3. The Principal Cauſe, 
Subaltern Cauſe, and Collateral Cauſe of an Aion, 
* 14. Cauſe (in Matters of Law) what it is, 

2 
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Certainty, (Moral) There are two forts of it, I. 2. 11. 

Charges, (Publick) See Employment. 

Chance; The Injury that is done by meer Chance, is 
not to be imputed, I. 5.5. III. 1. 6. 

Children ; If one may do a Child an Injury while he is 
yet in his Mother's Womb, I. 1. 7. Why they cor- 
rect Children, 1b. 5. 10. If a Child can have any 
Right of Propriery, IV. 4. 15. VI. 2. 8. If his Pro- 
miſes are Valid, III. 6. 3. Why one ought to take 

reat Care of hindring them from Lying, IV. 1. 7. 
ow long they are incapable of contracting any valid 

Obligation, III. 6. 4. If it is lawful to tell them any 
thing that is falſe, IV. 1. 15. Whence comes the 
Eaſineſs that they have to diſcern Juſt from Unjuft, 
II. 3. 13. If one ought to put an Enemy's Children 
to Death, VIII. 6. 7. A Child which is but con- 
ceiv'd, is regarded in many matters of Law, as if he 
were already in the World, IV. 12. 10, The Rights 
which ought to paſs to a Child nor yer born, but even 
conceiv d, 16. 

Children; (Sons or Daughters) What is meant by them 
in the Law, IV. 11. 6. One may make them periſh 
to ſave their Mother, but not kill or expoſe them, 
VI. 2.6. To whom a Child that is expos d belongs, 
IV. 6. 14. VL 2. 3. If a Father may pretend to 
Succeſſion of his Child, IV. 11. 13. Children do not 
always reſemble their Fathers, VIII. 3. 33. 16. 4 25. 
In what their Dependance on their Parents conſiſts, 
and what is the Foundation of it, VI. 2. 1, Ce. If 

may marry without the Conſent of their Parents, 
ib. L 14. The Duties of emancipated Children, %. 
ſ. 12. Legirimate Children ought ro be acknowleg'd 
ſuch by their Fathers, IV. 11. 10. They are preferr'd 
to Natural Children in Succeſſions abinteſtate, 75. ſ. . 
Children paſs before all other Relations, ib. C 3. If 
they ought to inherit what is beyond their Nouriſh 
_ 4 — 2 ” their 2 and 2 —＋ Fen 

1 ably oblig'd to nouriſh them, 76. ſ. 4. 

—_ puniſh'd for their Father's Crimes, I. 9. 10. 
vill. 3. 33. 1b. 4. 32. If tis properly a Puniſhment for 
them, to be excluded from the Inheritance, or have 
the Goods of their Fathers confiſcated, ib. 3. 31 & 32. 
How one impures to them the good or evil Actions 
of their Fathers, I. 9. 2. The Number of Children 
was (according to the Emperor Aarian) a good Reaſon 
for alleviating the Puniſhments of their Fathers, VIII. 


3. 19. 

Chriſtianity; The Precepts of Chriſtianity are not con- 
trary to the juſt Defence of a Man's-ſelf, II. 5. 14. 
Citizen ; what he properly is, VII. 2. 20. An Idea of 
of a good Citizen, ib. 1.4. VIII. 6. 14 Their ge- 
neral and particular Duties, VII. 8. 10. A Citizen 
ought, notwithſtanding an Oath to the contrary, to 
diſcover the Plots that are contriv'd againſt the Prince 
or State, IV. 2. 9. If he ought ro ſacrifice his Honour 
for the Good of the State or Sovereign, VIII. 4. 10. 
If they have a Right of requicing Indemnity for the 
Loſſes they have ſuſtain'd upon the Publick Account, 
ib. 8. 3. What Rank Citizens of ſome States ought 
to hold amongſt thoſe of another, ib. 4. 24. If every 
one is a Debtor for the Summs borrow'd in the Name 
of the State, :b.5. 11. If he may be deliver d to any 
Foreign Power that demands him, 1b. 2 5. If he 

may 


may retire when he pleaſes, VIII. ir. 2, 3, 4. If he 
may be baniſh'd without having merited it by ſome 
Crime, 16. f. 6, 7. If ſome Citizens aſſembled in fo 
little a Number, that they cannot make up a Body of 
the State, preſerve the Priviledges of the ancient 
People, VIII. 12. 8. See more under the word 
Subjects. 

Civility - One ought not to puſh Civility too far, VIII. 
6.24; | 

Clauſes; The different ſorts of them, III. 8. 1. What 
is the Effect of thoſe, where one declares that all 

oſterior Acts or Ordinances ſhall be Null, I. 6. 6. 
What a Commiſſary Clauſe is, V. 5. 4. VII. 5. 17. 

Clemency ; How many Parts it hath, VIII. 8. 23. 

Cognati; Who they are in the Roman Law, V. 12. 11. 

Choler; (Anger) it ought to be repreſs'd with a great 
deal of Care, II. 4. 12. 

Collaterals ; When they are call'd to Succeſſion, IV. 11. 
14. 17. | 

Collegnes; How many ſorts of Collegues there are, 
VIE. 2. 19. 

Colonics; The Uſe and different ſorts of Colonies, VIII. 
11. 6. & ib. 12. 5. Ifa Colony, which forms a new 
State, ought to acquit the Debrs of that from whence 
it proceeds, id. 

Combats ; If ſingle Combats, or thoſe of an entire Army, 
made to decide a Difference are legitimate, VIII. 8. 5. 
Thoſe who prais'd themſelves for a Fight with Beaſts 
were declar'd infamous amongſt the Romans, VIII. 
4. 6. 

Commerce; The general Law eſtabliſh'd in Commerce, 
V. 3. 10. The juſt Bounds of the Liberty of Com- 

merce amongſt all People, III. 3. 11, 12. IV. f. 10. 
VIII 5. 4- The different ſorts of Alliances in Mat- 
ters of Commerce, ib. 9. 3. The Treaties of Com- 
merce run upon a favourable thing, ib. .. 7. 

Commiſſion ; The different ways of giving a Commiſſion, 
V. 4. 5- How one onght to execute it, ib. ſ. 2, 3. 
If it can be ſatisfy'd by an Equivalent, ib. ſ. 5. He 
who gives a Commiſſion to commit a Crime, is as 
Culpable as the Author of the Action, I. 5. 14. 

Common; How many ways a thing is ſaid to be com- 
mon to —_ wr | 

Community ; How the primitive Community of things 
hath been aboliſh'd, :. . 6. How it was prejudi- 
cial ro Society, 1b. f 7. How many ſorts of it one 
may conceive, 1b. f. 2. 

Compaſſion; It is an intereſted Sentiment, III. 3. 4. 

Componſation; What it is, and in what things it hath 
place, V. 11. 5, 6. 

Complements ought not to be taken, at the End of a Ler- 
ter, as if they engag'd to any thing, III. 5. 10. 

Com pulſion; there are two ſorts of it, I. 5. 9. In what 
it differs from Obligation, I. 6. 5. III. 4 6. If 
it always hinders one from having the Guilt of an 
Action, to which he was forc'd, imputed to him, 
I. F. 9. f 

Conduci s How many ways one may give an account of 
his Conduct, VII. 6. 2. 

Concourſe; How in à Concourſe of Many Perſons to 
the ſame Action every one is reſponſible, III. 1. 5. 
Concubines; What is meant by Concubines, VI. 1. 36. 
What Claim the Children of a Concubine have to the 

Succeſſion of their Father, IV. 11. 9. 

Condition ; What it is, III. 8. 2. What are the Effects 
of it, 16, f. 2. If they have ſometimes Relation to 
rhe preſent or time paſt, ib. . 3. Tacit Conditions, 
III. 5. 2. & ib. 8. 1. Chargeable Conditions cannot 
be added to a Promiſe after the Moment it hath been 
offer d and notify d, ib. 9. 7. Conditions poſſible or 
impoſſible, ib. 8. 4, 5. Conditions Caſual, Arbitrary, 
and Mixr, ib. f. Conditions which include ſome- 
thing unlawful, 10. f 5. A Condition is held for ac- 
compliſh'd, when the one Party hinders the Execu- 

tion of it. 16. 

Conditions; (Eſtate of Life) The Difference of Cundi- 
tions does not make one Man more Honeſt than an- 
other, VII 4. 3. When it comes to pals, that cer- 
rain Conditions paſs for diſhonourable, although they 
do not of themſelves include any thing vicious, . 
6. One ouyht to be content with his Condition 
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Confederation; A perpetual Confederation is the moſt 
rict of all Leagues, VIII. 9. 6. 

Confederate Powers; How one ought to regulate the 
Order of Ranks and Precedency amongſt many Con- 
federate Powers, ib. 4. 22. 

Conſequences; The neceſſary Conſequences of an Action 
entring in the Eſtimation of Damage, III. 1. 3. The 
Conſequence of a Crime render it more grievous and 
wordhy of greater Puniſhment, VIII. 3. 18. | 

Confidence or Truſt; What a Contract of Confidence, or 
Truſt is, V. 10. 8. One ought not to make it to evade 
the Force of the Law, 10. 

Confiſcation; To whom the Right of Confiſcation be- 
longs, VIII. 5. 17. 

Confuſion; What it is, (in the Style of the Law) V. 
18. 4 

Conjectures; The Uſes of them for the Interpretation of 
things, 10. 12 $5, Cc. 

Conjunttions; Thoſe which are againſt Nature are un- 
lawful, as well as confus'd Conjunctions, VI. I. 4, 5. 

Conquerors; They have no Right over thoſe who have 
been their Companions in their Conqueſts, VIII. 
6. 21. 

Conqueſts; The Foundation of the Right of Conqueſt:, ib. 
Juſt Conqueſts, VII. 7. 3. Uajuf, ib. . 4 

Conſanguinity; What Degrees of it are forbid, and why, 
r | 

Conſcience; What it is, and the different Actions of it, I. 
3. 4. Different ſorts of it, 2b. ſ. 5, Cc. The Rules 
which it ought to follow, ib. Irs Sentiments are not 
a Bridle ſufficient to eſtrain the Malice of all Men, 
VII. x. 1. 

Conſent ; The conditions that are eſſential to every true 
Conſent, III. 6. 3. The ſigns of Conſent, ibid. ſ. 16. 
Conſent is the Foundation of every Obligation im- 
pos'd by Promiſe or Conventions, ibid. f. 1. Expreſs, 
and Tacit Conſent, ib. ſ. 2. If it is neceſſary to ſup- 
po a Preſum'd or Feign'd Conſent, as the Roman 

awyers do, 10. . 2. 

Conſent ; (an agreement of many Perſons to acknowledg 
the ſame thing) if the Conſin of the People 1s the 
Foundation of Natural Law, II. 3. 7, 8. 

Conſolidation ; What it is in the ſtile of the Law, IV. 
8. 7. 

Contract; The difference between Contracts and ſimple 
Pact, V. z. . The eſſential, natural and accidental 
Qualities of a Contract, ibid. 10. 2. Obligatory on 
one ſide, or two, or mixt, I. 2. 5. Real or ſimple 
Conſent, or verbal, 15. {. 6. Nam'd or nameleſs Con- 
zrafs, ibid. ſ. 7. Gainful and chargeable Contrads, Ib. 
. 8. Of Truft and ſtrict Right, 107d. [. 9. III. 6. 8. 
The different ſorts of Chargeable Contracts, V. 2. 9. 
Mixt Contracts, ibid. f. 10. There ought to be an E- 
quality in Chargeable Contracts, ibid. 3. 1, c. But 
not in Gainful, 10. ſ. 7. In Chargeable, nothing is to 
be taken upon S that tis a gift, ibid. f. 8. 
What a Contra# of Eſtimation is in the Roman Law, 
ibid. 2.9. Contract: which are entred with hazard, 
ibid. 9g. What is the meaning of the Diſtinction of 
voluntary and involuntary Contracts in Ariſtotle, I. 3. 12. 
VIII. 3. 5. A Contract concerning any thing belong- 
ing to another, but of which one is in Poſſeſſion by 
Truft, is null, IV. 13. 5. See more under Pact. 

Contracting; (The Parties) The Infidelity of one Party 
diſengages the other, V. 11. 9. They ought and are 
ſuppos'd to know the ſtate and an of each orher, 
VIIL 9. s. 

Contradictiont; How one ought to reconcile ſeeming 
Contradiftions, V. 12. 6. And manifeſt ones, 16. 

Converſation; If in Converſation one may expreſs him- 
ſelf afrer a manner, which may make a third con- 
ceive a falſe Opinion, IV. I. 18. 

Corn ; Ears of Corn may be pluck'd by thoſe that paſs by, 
III. 3. 4. One ought to leave for the Poor the glean- 
ings, ibid. | 

Corporal; Things Corporal or Incorporal in the ſtile of 
the Law, See Things. 

Correction; If any one may uſe Correction towards all 
others, VIII. 3. 10. 

Counſel; It is in ſome reſpe&s Sacred, III. 3. 3. In 
what it differs from Law, I. 6. 1. . How they, who 
give Counſel, which engages to Sin, participate of the 
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Crime of another, ib. 5. 14. How they are Reſpon- 
fible for the Damage, III. I. 4. 

Counſellers of a State; Their Duty, VII. 8. 10. If they 
are Reſponſible for the Damage, for not having op- 
pos'd the pernicious Deſigns of the Prince, III. 1. 4. 

Country; How one renders himſelf Maſter of a Deſart 
Country by right of firſt Occupant, IV. 6. 3, 4. All 
that is inclos d, not belonging to any particular Per- 
ſon, belongs to the State, is. 

Coward: ; A Stratagem which the Cowards amongſt the 
Romans made uſe cf to avoid going to the Wars, and 
how they puniſh'd thoſe who had recourſe to this 
Expedient, VIII. 2. 3. 

Court: ſans; See Whore. 

Creatures; It is with the permiſſion of GOD that 
Men make uſe of Creature, IV. 3 2. 

Credit; What it is, V. 5. 4. They who Sell upon Cre- 
dit, may ſet a great Price on their Goods, 1b. 1. 10. 
Creditor ; What is meant by a Creditor in the Roman 
Law, V. 11. 1. In rendring his Bond of Obligation 
he quits the Debtor, III 6. 2, 16. How he ought to 

uſe the thing given in Pawn, V. 10. 14. 

Crime; It is Perſonal, VIII. 3. 33. Legiſlators cannot 
derermine at their Will, the nature of Crimes, ibid. 
1. 3. One muſt diſtinguiſh in every Crime, the Vice 
and the Puniſhment, IV. 1 20. By what Circum- 
ſtances one judges of the Greatneſs and Enormity of 
a Crime, VIII. 3. 18, &c. In what ſenſe Crimes are 
ſaid ro be perfected, even before their Execution, I. 
7. 4. VIII. 3. 18. Crimes to come cannot be imputed 
by a retroactive Effect, I. 5. 12. One ought not to 
be puniſh'd for another's Crime, VIII. 3. 33. How 
one may be as guilty as the Author of a Crime, I. 
8. 0 hen it is that one puniſhes a Crime that is 
but in its Birth, VIII. 3. 14. What Crimes carry In- 
famy, ibid. 4. 7. If there are properly any publick 
Crimes, ib, 3. 28. How many ways a Crime may be 
aboliſh'd, I. 9. 6. One ought not to commit a Crime 
to obey a Superior, VIII. 1. 7. It is not a good 
Deed nor a Merit to abſtain from a Crime, I.g 4, 5. 
When it is that the proſecution of a Crime before 
Civil Tribunals hath Preſcription, IV. 12. 2. The 
Crimes which often paſs unpuniſh'd, ought to be 

niſh'd more ſeverely, II. 5. 17. Thoſe which 
— been committed a long time, ought not to be 
puniſh'd ſo Exactly, nor with ſo much Rigour, as 
thoſe which are quite recent, VIII. 3. 29 Princes 
ſomerimes puniſh Crimes 2 they get an Ad- 
vantage; as Treaſon, &c. III. 7.8. They who get 
ſome Profit from a Crime committed by their Con- 
ſent, cannot complain of the Author of the Crime, 
ibid. The Crimes againſt which it is moſt hard to 
precaution ones ſelf, are thoſe which deſerve the moſt 
Rigour, V. 8. 4. ; a 

Criminal ; If he may to avaid puniſhment, fly, or deny 
his Crime, IV. 1. 20. VIII. 3.4. Iris not a valid 
Excuſe for him to have Accomplices or Companions 
of his Crimes, ib. ſ. 17. If he who marches of him- 

ſelf to the Place of Puriſhment, or mounts the Lad- 
der, is guilty of his own Death, I, 5. 3. The Crim: 
nuls ro whom one ordains to kill themſelves, VIII. 
3. 1. If a Criminal may be puniſh'd by another Per- 
ſon as culpable as himſelf, ib. ſ. 7. If one ought to 
permit Criminals the choice of their Puniſhment, ibid. 
IL. 4. Why they puniſh thoſe who forbear ſaving 
them, ibid. . 32. If one may ſometimes pardon a 
Criminal, ib. . 15, Cc. 

Criticiſm ; The general Rules for it, V. 12 3. What 
the Uſe and Neceſſity of it is, II. 4. 13- 

Curious; How one may gull People which are ridi- 
culouſly Curious, IV. 1. 18. 

Cuſtom ; If thoſe Cuſtoms which have relation to the Law 
of Nations are Obligatory, LL. 3. 23. 


D. 


Damage; What it is, III. 1. 3. In what it differs from 
Injury, I. 7. 13. How many ways one cauſes a 
Damage, III. 1. 6. Rules for 1 one 
is bound or not to repair it, ib. ſ. 4. Exteriour Da- 
mage, ibid. ſ. 3. Who they are that one ought to re- 
gard as the Authors of a Damage, ibid. ſ. 4. What is 


(s) 
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the order according to which they who concur in 
the cauſing a Damage are oblig'd to repair ir, 6. C. 5. 
The indiſpenſable neceſſity of repairing a Damage 
which one has cauſed, 1% f. 2. The general Rule 
which the Author of a Damage ought to follow to 
make an Eſtimation of it, ibid. . 7. If a Magiſtrate 
may diſpence with this Reparation of a Damage, VIII. 
3. 4. If in the Reparation of a Damage cauſed with- 
our deſign, one ought to take account of the Eſteem 
that the Perſon endamaged had for the Thing that is 
ſpoil'd, or made worſe, V. 1. 7. The Action which 
one had by the Reman Law, to oblige him from whom 
one apprehended a Damage, which was not yet hap- 
pen d, but which one had cauſe to fear, to prevent 
it, II. 6. 9. Damage Direct, or cauſed by Accident. 
VIII. 3. 31. 

Danger; No Danger ought to make us abandon on: 
Duty, II 4. 18. When one is in danger of his Life, 
= _ ro think of nothing but ſaving it, IL 5. 2. 

. 7.8. 

Dart; If with a Dart one may take Poſſeſſion of an Im- 
movable, by right of firſt Occupant, IV. 6. 8. 

David ; If King David might revoke his Word which 
he had given to Shimei with an Oath, and if he vio- 
lated his Oath by the orders which he gave to Solomon 
at his Death, VIII. 10. 5. 

Day; What they intend by that in 2 Treaty of Truce 
by Example, V. 12. 7. 

Days; Services for Days, IV. 8. 11. 

Death; How one muſt underſtand that common Maxim, 
That Death puts an End to All in matrer of Engage- 
ments, III. i. 11. V. 11.12. It is not abfolucely 
above the Firmneſs of human Spirit to (ſuffer Death, 
III. 7. 5. Why ſeveral expoſe themſelves to Death 
— fave the Perſons they love, IL 3. 14. Civil Death, 

"6% 

Dying Perſons; Whether one ought to execute their Or- 
ders, IV. 10. 8. 

Debts; Active Debrs are taken according to the number 
of the Creditor's Goods, I. 6. 11. If one may acquire 
them by Right of War, VIII. 6. 20 What Paſſive 
Debts are, in the Roman Law, V. rr. i. If one may 
remit them, or give Delay to the Debrors, when they 
are Men that are very Neceſſary in the time of War, 
VIII. 5. 7. Or in ſome other Circumſtance, where 
the Good of the State demands it, 1. 10. 7. How the 
Members are bound to the Debts contracted in the 
Name of the Body, VII. 2. 22. The Debrs of Kings, 
if their Succeſſors, or the People, ought to acquit 
them, VIII. 10. 8. The Changes which happen in 2 
State do not annihilate publick Debs, i. 12. 2. If 
a Colony oughr to contribute to the Acquitment of 
the Debrs of the State from whence it proceeds, ib. 
ſ. 5. Whom the Debrs fall upon, when two or more 
diſtinct States are formed or reunited into one, 16. 

Debtor ; What is meant by Debtor in the Roman Law, 
V. II. 1. When it is that he is acquitted by having 
recovered his Bond, III. 6. 16. If he may be ac- 
quitred by the giving up his Goods, V. 10. 10. He 
who ſwears not to Pay, is not acquitted by that, IV. 
2. 6. If another ma iſengage him, V. 11. 1. When 
a Debror is held inſolvable, III. 7. 3. All the Goods 
of a Debtor are tacitly mortgaged to his Creditor, V. 
3. io, If he is oblig'd ro reimburſe to thole who 
have paid without his Order, 1b. 11. 2. Privileged 
Debrors who are only oblig'd to what they can dg 
without incommoding themſelves, III 7. 3. 

Decalogue ; If the Commandments of the Decalogue are 
Civil Laws, VIII. 1. 4. It only mentions the moſt 
Enormous Crimes of every kind, . If the Divition of 
Goods is a Commandment of the Decalogue, IV. 4. 4. 

Deceit; What it is, III. 6. 8. Real Deceit oppos'd to 
Perſonal Deceit, ibs. How Deceit annuls a Covenant, 
Ih. 1. 8. 

Decimation; Why there is a Decimation of Souldiers, 
VIII. 3. 28. 

Declaration ; If Natural Law indiſpenſably requires 2 
Declaration of War, „ 6. 9. If it is neceſſary after 
the Terin of a Truce expir'd, 16. 7. 6. 

Defe# ; One ought faithfully to diſcover the Defects of 
the thing about which he treats, V. 3. 2, C. If 2 

Defe& perceiv'd afrer, breaks the Contract, III. 5. K 
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It impoſes an indiſpenſable Obligation to repair the 
Damage done to him who makes the Contract, V. 3. 9. 
A conlulerable Defe& annuls a Contract made even 
with an Oath, IV. 2. rr. 

Dent; in an Equality of Voices the Defendent is 
acquitted and abſolv'd, VII. 2. 17. 

.\uorce; It the Defence of ones felf by Action is per- 
mitted, or preſcrib'd by Natural Law, II. 5. 1, 2. 
How far one may uſe it in a Natural Liberty, ib. f. 3. 
And in Civil Society, 1b. . 4. Upon what its Right 
is founded, 1b. f. 5. 

Defurmity ; Whether in the Reparation of Damage, one 
ought to have regard to the Deformity caus'd by the 
Hurt, III. 1. 8. 

Delegation; What it is, V. 11. 13. 

Dell tum; What it is, I. 7. 12. By what one Judges of 
its Enormity, VIII. 3. 18. Cc. | 

Delivery is either real or ſr pos d, IV. 9. 9. It is done 
either in ſhort, or by a und- about way, ib. If it is 
abſolutely neceſſary for the Alienation of a thing, 1b. 
. 5, Ce. If when it is not founded upon any Title 
it transfers Propriety, 16. f. 5. 

Demand; How one ſometimes eludes a Demand, III. 


7 

To Demand; He who demands is under a greater Obli- 
cation than the Poſſeſſor, to try all poſſible ways of 
Accommodation, V. 13. 3. 

D mcrit; What it is, I. 9. F. 

D:m. ſue; What a Demeſne of the State is, and what that 
of the Crown is, VIII. 5. 8. If the King may abſo- 
lutely diſpoſe of it or engage it, ib. In what ſenſe it 

is as mortgag'd to the King, 10. The King hath the full 
uſe of it, If the Goods incorporated to the Demeſne 
of the Crown are entirely unalienable, 10. ſ. 9. 

Domecracy ; What it is, VII. 5. 3. Irs Conſtitution and 
proper Characters, is. f. 6, 7. There is a Sovereign 
in 92 well as in other Forms of Government, 76. 
2 CT. & 8. ©. 8. 

D-monſtration ; What it is, and what are its Principles, 
5; 2, 3. What is that which is made #4 Poſterior, 

4 4 

D-p1ſitum; See Truſt. 

D-rcl:4ion; Tacit Dereliction is the Foundation of Pre- 
ſcription, IV. 12. 8. | 

D-ſcendents; What we underſtand by them, V. 12. 13. 

Orton; A wilful Deſertion is a juſt Cauſe of break- 
ing Marriage, VI. 1. 21, 

Deters; Tf one may lawfully receive and make uſe of 
Deſerters, VIII. 6. 16. 
Dies; They ought ro be proportion'd to the juſt Price 

of things, II. 4. 9. 

D-/tinz; ; The Opinion which eſtabliſhes ir, is contrary 
to Religion and Morals, 10. .. 5. 

Devotion, without Probity and an exact Practice of our 
Duty towards our Neighbour, is but Hypocriſy, 
equally contrary to Religion and good Morals, ib. 1. 4. 
The Devotions which they practice in Japan, and 
ſome other places, are contrary to Natural Law, 
ib. ſ. 18. : 

Dit#ators; If they were Sovereigns at Rome, VII. 6.15. 

Differences; If in a Natural State there is any one who 
may, with Authority, decide Differences, V. 13. 


. 3. 
Diffdence; The Neceſſity and juſt Bounds of it in a Na- 


rural State, VII. 1. 7, Ce. 
Dignitics ; When they are really Honourable, VIII. 


”" . 

D. ſalled Perſons; They ought to be maintain'd at the 
publick Expence, 10. 2. 1. 

Diſcipline; (Military) It ought to be very ſtrict, ibid. 
And why fo, 16. 3. 26. 

Diſcovery ; One ought to communicate all Diſcoveries 
which are profitable ro Life, III. 3. 2. 

Diffuberitance; There ſhould be juſt Cauſes for diſinhe- 
riting Children, IV. 11. 7, 11, K 

Diſ»nſatious; What they are, and how one ought to 
manage them, I. 6. 17. 

ant; The mutual Diſſent of the Parties diſannuls 
the Engagement, V. 11. 8. 

N /immlation ; It is a neceflary Conſequence of Silence 
and Secreſy, IV. 1. 7. In what Cafes it is permitted 
or even laudable, 16. 1. 


Drvinitics ; The Ideas which Men form of the Divinities 
of Paganiſm are pernicious and cantrary to good Mo- 
rals, as well as true Religion, II. 4. 4. 

Divorce; If a Divorce is entirely contrary to Natural 
Law and the Goſpel, VI. I. 22, Cc. 

Doctrinet; How and how far a Sovereign has Right to 
examine DoQrines, and Defend thoſe which appear 
falle or pernicious, VII. 4. 8. 

Doctor; One ought not to receive an ignorant Doctor, 
V. 1, 5. The Intention of him who inſtalls a Doctor 
— not hinder him from being receiv'd in Form, 

. 

Dominion; See Propriety. 

Domeſticks; The reciprocal 
their Maſters, VI. 3. 4. 1. 

Doubt; The general Rule of conducting ones ſelf in a 
Doubt, I. 3. 8. 

Dowry is a favourable and privileged thing, V. 12, 1: 
The Recovery of a Dowry, IV. 9 4. 

Dreams; If one is reſponſible for them, I. 5. 11. 

Duels ; The Antiquity of them, VIII. 4. 8. There is 
no real Diſhonour in refuſing a Duel, ib. He who in 
a Duel kills or wounds his Man does not do any In- 
jury to him properly, I. 7. 13. And is not bound to 
have him healed at his Expence, III. 7. 8. Nor to 
indemnify his Wife or Children when he is dead, 
V. 9 3. He who goes to a Rendezvous, cannot al- 
ledge for an Excuſe, the Neceſſity of a juſt Defence 
of himſelf, II. 5. 9. The Means to prevent Ducls, 
and render the Laws EffeQtual, ib.C. 12. Why thev 
were formerly permitt-d, V. 9. 3. 


L 


Eccleſiaſticks; The Duties of them, VII. 8. 10. Their 
Negligence and Ignorance in what concerns the Stu- 
dy of Morals, they do not Right in attributing to 
themſelves, Mal a Propos, the firſt place in Aſſemblies, 
as well Politick as Eccleſiaſtick, VIII. 4. 22. And in 
Publick Prayers, ibid. As well as in the Numeration 
of divers Orders or Eſtates of a Kingdom, ib. They 
have no particular Privilege which authorizes them 
to diſpence with Vows and Oaths, IV. 2. 24. The 
ſame Sin notoriouſly committed by an Eccleſiaſticł is 
greater, than if it were a Perſon of another Order 
that was Guilty, VIII. 3. 20. 

Ed ice; One cannot build a laſting Edifice upon a Ri- 
ver, withour the Permiſſion of the Sovereign of the 
Country, III. 3. 8. 

Education is the proper Duty of Fathers and Mothers, 
and a Matter of the greateſt Conſequence, VI. 2. 6. 
It very much conduceth to the Good of the State, 
VII. 9. 4. It is alſo the Foundation of the perpetual 
Obligation of Children, VI. 2. 12. 

Ef:&s; How Natural Ones may be impured, I. 5. 6. 
Retroactive Effects. See Civil Laws. 

_— How Election of Sovereigns is made, VII. 
7. 6. 

Eloquence ; The Art of it is often pernicious, II. 4. 13. 

W rn ; How it was made amongſt the Romans, 

. 16.8. 

Emperors; What the Dignity and Authority of the Ro- 
man Emperors was when there was more than one at 
a time, VII. 5. 15. 

Empire; What Reaſons oblige us to ſubmit to the Em- 
pire of any one, . 6. 5. If every Empire is founded 
upon the Conſent of thoſe who are ſubjected to it, 
III. 4- 4. If there is amongſt Men any Natural Empire 
N excludes all Liberty abſolutely independent, 

4 

Emplayments; Which are moſt honourable, I. 1. 9. How 
one ought to confer publick Employments, and what 
Degree of Honour one ſhould allow to every one, 
VIII. 4. 23. One ought not to give them Singularly, 

as to the Noblenefs of their Birth, 76.1. 3. Ir is bad 
Politicks only to prefer Men of a certain Order, 6. 
No Citizen hath a perfect Right to pretend to have 
Employments before others, whatſoever Merit he 
hath, he hath only a Right to require them, III. 1. 3. 
They who have given them to unworthy Perſons are 
reſponſible to the State or Sovereign fog the Evil that 


Duties of Domeſticks, and 


proceeds from them, ib, If they who have a publick 
Employ. 
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Employment may quit it, and retire any where clſe 
without the Conſent of the State, VIII. rr. 3. How 
pernicious and blameable the felling of Eccleſiaſtical 
Employments is, V.1. 5. What an Honorary Em- 
ployment is, I. 1 6. 

End; OF what Actions of the Will the End is the Ob- 
jet, I 4. 1. How many ſorts there are of it in ge- 
neral, III. 6. 10. One ought to propoſe one which 
is conformable to our Nature, II. 4. 6. 

Enemy ; What Acts of Hoſtility one may lawfully ex- 
erciſe againſt an Enemy, VIII. 6. 7. If one may de- 
ceive him by falſe Diſcourſe, IV. 1. 19. If it is per- 
mitted to defame him without a Cauſe, ib. 

Enmiti:;:; They ought not to be perpetual, V. 13. 1. 

Entities; What a Phyſical or Natural Entity is, I. 1. 2. 
What a Moral Entity, 76. ſ. 2, 3. Who is the Author 
of Moral Entities, ibid. . 3. Their Original and 
End, 16. ſ 4. Their Effects and Verrue, ib. Their 
different forts, 16. . 5. How they are deſtroy d, 
ib. 4. 23. 

Eu is a Paſſion entirely vicious, II. 4. 12. And a Sen- 
timent contrary to Humanity, III. 3. 1. 

Equalicy; Whas Equality there ought to be in Contracts, 
V. 3. The Natural zn of Men is either Phy- 
ſical or Moral, III. 2. 2. he laſt ought to be ac- 

 knowlelg'd by every one in relation to others, and 
how, :5. One oughe to procure himſelf Equality of 
Mind, II. 4. 6. 

Equity ; The different Significations of it, V. 12. 21. 
Interpretation according ro Equity, I. 6. 17. 

Equi vocations; If one may ſometimes uſe them, IV. 


1 

Error; The different Sorts and Effects of Error, I. 3. 
11, Cc. In Regard of Promiſes and Contracts, III. 6. 
6, 7. Oaths. IV. 2.7. Ir diminiſhes the Enormity 
of a Crime, VIII. 3 19. If one may caſt others into 
any innocent Error, IV. 1. 18. That which one is 
caſt into by the Diſcourſe of publick Doctors is more 
Excuſable than into which one falls by following the 
Principles of particular Men, VIII. 3. 19. 

Eſtates ; See Heritage. 

Eftcem ; What it is, :b.4. 1. How one ought to ſeek 
it, II. 4. 9. How many ſorts there are of it, VIII. 
4. 1. In what, ſimple Efteem conſiſts, and how it 
may be impair'd, ib. . 2. Eſteem of Diſtinction, 10. 
f. 1, &. 

Eft1bliſbment ; Every human Eſtabliſhment always ſup- 
poſes the Exception of a Caſe of Neceſſity, II. 6. 2. 
Even:; One ſhould not judge of Actions by the Event, 

I» 4. 8 : 

Eunuchs; If it is permitted to make Eunuchs, VI. 1. 6. 
If natural Law permits them to marry, ib. ſ. 25. 

Exactors ef Publick Taxes ; We ought to hinder their Im- 
poſitions, VIII 5. 5. 

Examples; Of thoſe who induce others to a Crime by 
their Example, I. 5. 14. How pernicious Evil Ex- 
amples are, VIII. 3. 22. 

Exchange; What it is, V. 2.9. 10. 5. 1. There are two 
ſorts of it, 10. If it is a Contract which hath a proper 
and peculiar Name, V. 2. 7, Dry Exchange, ib. 7. 12. 

Exceptions; Tacit Exceptions, III. 6. 2. Peremptory Ex- 
ceptions, ib. f. 12. 

Execution; if the ſimple Execution of an Order mani- 
feſtly unjuſt, is Criminal, VIII. 1. 6. Imperfect Exe- 
cution when puniſhable, 16. 3. 27. Of the Execution 
of Criminal Promiſes, III. 7. 8. 

Exccutioner; He is not guilty of Murder in executing 
his Office, VIII. 4. 5. Why his Office is infamous, 
1b. ſ. 5, 6. 

E-pration; The Expiation of a Crime is not one of the 
Natural Ends of Puniſhment, 16. 3. 12. 

Exponcesr ; What Expences one muſt put in the Line of 
Account, in ſtating the Price of Merchandize, V. 


1. 10. 
F. 


Faller; If one may invent Fables, IV. 1. 15. 

Faitim; What it is, VIII. 2. 23. 

Faculties; Why the Faculties of our Soul have been 
principally given us, II. 1. , How the Effects of 
the Natural Faculties of the Body and Mind, may be 
imſ uted to any Man, I. 5. 7. 


Faith ; If one ought to keep his Faith to one who has 
none, III. 6. 9. 

Fairs; One ought to let Strangers carry from Pairs, 
what they have bought, 16. f. 2. 

Falſity ; All Falſity is not a Lye, IV. 1. g. 

Family ; If a ſeparate and independent Family may paſs 
for a State, VI. 2. 20. The Intereſt of great Fami- 
lies, requires that the Eldeſt have ſome Advantage in 
the Succeſſion, IV. 11. 8. One ſometimes pardons 
a Man, becauſe he is the laſt of an Illuſtrious Fa- 
mily, VIII. 3. 17. 

Farmer, If the Accidents, which befall a Farmer, afford 
. juſt Reaſon for diminiſhing the Rear agreed upos, 
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Fathers; Whence comes the great Tenderneſs, which a 
Father hath for his Children, IL 3. 14 The extreme 
Grief that Fathers have to know their Children 
wicked, VIIL 3. 32. What Authority they have over 
their Children, (See Paternal Power.) If a Father 
has more than a Mother, VI. 2. 5. If he can 
ſell his Children, . f 9g. He ought to nouriſh and 
educate them, IV. 11.4, 5, Why he has Right to 
chaſtiſe them, VIII. 3. 10. If he can favour any of 
his Children in the Diviſion of his Eſtate, IV. 11.8. 
He has the Profit of his Children's good Advance- 
ments, ib. 8. 7. When he ſucceeds his Children, and 
when he is excluded from their Succeſſion, 16. 11. 13. 
The Foundation of the Right of Life and Death, 
which Fathers of Families have over their Children 
and Slaves, in ſome States, VIII. 3. 13. How they 
may become Sovereigns in the independent Stare of 
Nature, VII. 3.6. 

Adoptive Father; The Roman Law did not permit an 
1 * Father to marry his Adopted Daughter, 

1. 32. 

Fault; What a Fault is, and how many ſorts of it, I. 7. 
16. If the ſmalleſt Faults are real Sins, b 5. 8. If 
they ought to be puniſh d at Human Tribunals, 
VIII. 3. 14. 

Favourable; What it is in the Style of the Law, V. 
12. 12. 

Fear; Tis a Paſſion hurtful to Men, II 4. 12. What 
Fear induc'd Men to form Civil Societies, VII. . 7. 
If Fear annuls the Oaths which it fore d Men to take, 
IV. 2.8. If the Fear of being deceiv d, or an unjuſt 
Fear of Evil, annuls Pacts, III. 6. 9, 10, 11. If the Fear 
of a Neighbour's Power is a juſt Reaſon to make War 
againſt him, II. 5.6. VIII. 6. 5. 

Felicity; What Felicity one may promiſe himſelf in 
the World, II 4 8. 

Feller of Wood ; See Wood, 

* What it is, and what is the Conſequence of it, 
IV. 8. 12. f 

Heft; What Fiefs are, ibid. Their Original, VIII. 
4. 30. When they return to the Lord, IV. 8. 12. 

Fine; We ought not by paying it to inſult the Ma- 
giſtrate, VIII. 3. 4. 

Firſt; An Explication of the Maxim, that the Fir& in 
Date hath the beft Right, III. 7. 11. He that hath 
Fri committed a Crime, ought to be puniſh'd more 
ſeverely, than they who are ſeduc'd by his Example, 
VIII. 3. 22. 

Fiſhing ; Upon what is founded that Right of Fiſhing 
which particular Men have, IV. 6. 5. Whether one 
can appropriate to himſelf the Fiſhing upon any parc 
of the Sea, ib. 5. 7. 

Fiſhers ; They ought not to fiſh (according to a Chineſe 
Philoſopher) but with Nets with large Maſhes, 1074. 
3. 6. Why the Roman Law forbids them to burn Fire 
upon a River in the Night time, III 3. 4. . 

Flattery; It is a kind of injury and mockery, VIII. 4. 13. 

Flatterers; How pernicious they are to Princes, VII. 
9. 2. If they are obligd to repair the Damage that 
proceeds from their flattery, III. I. 4. 


Fleſh, If in a great Scarciry of Victuals, one may eat 


Human Fleſh, II. 6. 3. If the Cuſtom of it which 15 
eſtabliſh'd amongſt the Savages of America, is a ſuffi- 
cient Reaſon to declare War againſt them, VIII. 6. 5. 
Flight; Whether in cafes of Aſſault, a Man is oblig d. 
if he can conveniently, betake himſelf to fight, II. 
5.13. Whether in fight one may break down a 
Bridge behind him, or ſhut a Gate. when by * — 
say 
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eaves his Companions expos'd to the Fury of the 
Enemy, or run over an innocent Perſon, who is in 
his way, II. 6. 3. 

Force; If Force alone produces any Obligation, I. 6. 
9, 10. Whether Contracts made by Force are null 
and void, III. 6. 10. 

Fornication ; Whether ſimple Fornication be contrary to 
the Law of Nature, VI. 1. 4 How it was look'd upon 
in different Nations, ibiu. 

Fartifications ; If, to make them, one may take the Gar- 
dens, Houſes or Lands of particular Perſons, and the 
I which were prepar'd for their own uſe, 

% A - 

Fortitude; Tf they can demonſtrate that Vertue without 
ſuppoſing rhe — of the Soul, II. 3. 19 

Fort une; Men caſt upon Fortune the evil Etta, of 
** Meaſures which themſelves take imprudently, 

.:4- 8. 

Found ; A Man that has found any thing, ought to en- 
deavour that the Owner may recover it, IV. 13. 4. 
When a Man becomes lawful Owner of what he has 
found, 10. 6. 12. 

Fountain; One. ſhould not ſtop it up, or conceal it, after 
he has made uſe of ir, III. 3. 4. | 

Fraud ; It is put in the fame rank with Violence, with 
re ation to the Validity of Contracts, ib. 6. 10. Whe- 
ther it makes Oaths void, IV. 11. 17. 

Friends; We ought to ſuccour them, VIII. 6. 14. If in 
Point of Succeſſion, they ought to be preferr'd to Re- 
lations, IV. rt. 15. Injuries done by a Friend affect 
us more than thoſe of an Enemy, or a Stranger, 
VIII. 3. 20. 

Friendſhip ; Wherein conſiſt its Duties, b. 9. 2. Friend- 
ſhip and Faith two moſt ſacred things, V. 4. 2. 

Fruits; What they are, and how many ſorts of them, 
IV. 7. 3. To whom the Offſpring of Living Crea- 
rures belongs, % Whether Fruits are reckon'd in the 
Eſtimation of Damage, III. 1. 3. 

Fruition; What it is, L. 4. 1. 

Function; No Member of a State ought to render him- 
ſelf incapable of Military Functions, VIII. 2. 3. 


G. 


Zan; Whether the Gain, that a Man that is kill'd, 
could have made, may be reckon'd in the Eſtimation 
of Damage, III. 1. 7. ; N 

General of an Army; What the Extent of his Power 1s, 
VIII. 6. 10. He can affign every Man his Poſt, 76:4. 
2 4 If he may tell his Soldiers any thing that is not 

true, IV. I. 16. If the Sovereign is oblig'd to ratify 
the Agreements which the Generals or other Officers 
of War make with the Enemy, VIII. 7. 13. 

Generation ; Whether it be the Foundation of Paternal 
Authoriry, VI. 2. 4, 12. 

Geſtures ; They are imperfe&t Signs of Conſent, III. 
6. 16. 

Giv:onitzs ; Whether the Trick t ey us'd to Jeſbua be 
Criminal, IV. 2. 7. 

Glory; In what true Glory conſiſts, VIII. 4 12. Vain 
Glory is nothing but an imaginary Good, #6. 3. 19. 
God; Although God cannot do certain things, he is 
nevertheleſs Omniporent, II. 3 4. If his Sovereignty 
is founded upon his Omniporency, I. 6. 10. He is 
not the Cauſe of the Malice of human Actions, ibid. 
7 5. Univerſal Liberty void of all Hindrance and 
of all Defe&, is applicable only to God, II. 1. 3. In 
whar Senſe God is a Law to Himſelf, ib. If there is any 
Law common to God and Man, . 3. 5. If Men can 
do any meritorious Thing in relation to him, I. 9 5. 
A general Idea of the Duties of Man rowards God, 
II 4 2. His Will is the Foundation of the Obliga- 
tion we lie under to obſerve the Law of Nature, 

ib. 3. 20. 

Good; What it is, and how many ſorts there are of it, 
I. 4 4 Real and imaginary, VIII. 3. 19. In what 
ſenſe Good or Evil depends upon the Determination 
of rhe Sovereign, or of the Civil Law, ib. 1. 5. Good 
which happens to Man is of Three ſorts, II. 3. 21. 
The Scarcity of a Good thing does not make it more 
valuable in it (elf, V. 1.6. When the Proſpect of 
an Agrecable and Profitable Good leſſens a Crime. 


VIII 3. 19. Any Good thing may be communicated 
gratis and without any Motive, I. 9. 2. How one 
may do another a real Good Turn, III. 6. 13. 

Goods ; (Riches) They are the Object of the greateſt 
Part of the Law, and are as it were the Life of Mor- 
rals, IV. 3. 1. The 2 of the Goods of For- 
rune are not contrary to the Natural Equality of Men 
IL 2. 2. If we may c him w would 
take them from us, II 5. 16. The Prince may dirett 
what Uſe we ſhould make of them, VIII. 5. 3. If he 
has a Right of diſpoſing of them abſolutely, 10. f, 2. 
If he can = up at a Pacification, the Goods of pri- 
vate Subjekts, 1b. 8. 3. 

Goods of another ; Every one ought to abſtain from them 
Religiouſly, IV. 13. 1. If one may take them in ex. 
treme Neceſſity, II. 6. 5, 6. If one may deſtroy them 
to fave his own, ib. ſ. 8. Promiſes of another Man's 
Goods are null, III. 7, 1o. The Duty of him who is 
entruſted with them, IV. 13. 2, Cc. Different ways 
of having a Right over the Goods of another, 16. 8. 

Publick Goods ; How many ſorts of them, VIII. 5. 7. 
=_ * the Prince has the Power of diſpoſing of 
them, 29. 

Gvoaneſs; The Goodneſs of an Action is not abſolutely 
in it ſelf ſuſceptible of Quantity, I. 8. 1. Wherein 
it conſiſts, ib. 7. 3. 

Good-luck ; See Felicity. 

Government ; (Civil) It binds ſtronger than Government 
form'd by ordinary Compact, VII. 4. 9. If accidental 
Circumſtances change the Form, ib. 5. 1, 12, What 
a regular Government *s, and how many ſorts there 
are, ib. ſ. 3. Irregular Governments, ib. ſ. 14, 15. 
Whether they are reckon'd among mixt Governments, 
ib. 13. The Difficulty of the Art of Government, 
ib. 9. 2. What is the beſt Government, :6. 5. 22. 
The Government may be different according to the 
Genius of the People, 16. 6. 5. 

Governor of a Province; Whether he can of his own head, 
make War or Peace, VIII. 6. 10. 

Gowns-men ; They are as Profitable as Swords-men, ib. 


4. 30. 

Grafts ; Whether in Acceſſion, they follow the Stock on 
which they are grafted, IV. 7. 5. 

* * ſhould be left after Vintage to poor Peo- 
Ple, 3.4. 

Gratitude ; The Neceſſity and Rules of this Virtue, 1. 
ſ. 16. A Compariſon betwixt its Duties, and thoſe 
of Beneficence, V. 12. 23. 

Guarantees of a Peace; What they are oblig'd to, VIII. 


| Th. © 
Gage ; If they fit down to Table at a Publick Houſe, 
ey are oblig d to pay their Scott, tho' they made no 
Agreement with the Hoſt, III. 6. 2. 
Gulf; To whom it belongs when many different Na- 
tions poſſeſs the Lands on its Shores, IV. 5 8. 
Cutters; The Services for Gutters, ib. 8. 11. 


H. 


Habitat ion; The Right of it what it is, IV. 8. 9. 

Habit; What Influence it has upon Moral Actions, 
I. 4. 6. ib 5.13. The Terms which conſtitute it are 
capable of any Latitude, ib. 2. 10. 

Hatred ; We ought not to nouriſh it, II. 4. 12. 

Hazard ; Of Contrads wherein is Hazard, V. 9. 

Heard; In what Caſe one is Culpable for having heard 
a thing ſaid, I. 5. 14. 

Herericks; How unjuſt the Animoſity is which Men 
have againſt them, and how Deteſtable that Opinion 
is, which permirs a Violation of Faith with chem, 

44 

Heritage ; Heritage in the City (Predia Urbana) what 
they are in the Roman Law, IV. 8. 11. Heritage in 
the Country (Predis Ruſtica) ibid. 

Heir; He is t 1 to have the Propriety of the Fruits 
of the Deceas d, before the Formality of taking Poſ- 
ſeſſion, IV. 4. 10. Whether he can lawfully receive 

in the Name of the Deceas' d, the Offers which he 
had refus'd, III. 9. 6, Whether he can claim any of 
the Fruits of the Grounds, of which the Deceas'd 
had the Uſe and Profirs, without the Property, when 
be dirs befers Harveſt, IV. 8.7. If he _— rhe 
ime 


wy 
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Time of the Preſcription which run before the Death 
of the Deceas'd, IV. 12. 4. How far he is liable to 
pay the Debts of the Deceas'd, ib, 11. 20. And to an- 
{wer for his Oaths, 16. 2. 17. His Promiſes or Con- 
tracts, ibid, If he ought to pay the pecuniary Repa- 
rations to which the Deceas'd had been condemn'd, 
VIII. 3. 3, 33. If one may infli& any infamous Pu- 
niſhment upon him as he is an Heir, ibid. To what 
the Heir of a Thief is liable, III. r. 11. 

H-rmits; Whether they do well to withdraw themſelves 
from human Society, II. 4. 15. 

Hiring or Renting; What it is, V. 6. 1. 

_y ; What the Knowledge of it is neceſſary to, 

Sy 

Hiſtorian ; He is indiſpenſibly oblig'd to tell che Truth, 
as far as it is known to him, IV. 1. 7. 

* ; Forc'd Homages are no real Marks of Honour, 

» & I 

Homicide ; What it is, I. 1. 6, Whether it is Culpable 
when one only intends a Wound, 1b. 3. 16. How the 
Damage done by it ought to be repair'd, III. 1. 7. 
Whether it ſhould always be puniſh'd with Death, 
VIII. 3. 26. See more in Murder. 

Honeſt; If the honeſt and diſhoneſt are ſuch of themſelves 
or by Appointment, I. 2.6. II. 3. 4. The Ideas of 
Honeſty — from the Relation which they have 
to the Will of God, are nothing but fine Chimera's, 
or barren Principles, II. 3. Every one is ſuppos'd 
T_ as long as they cannot prove to the contrary, 

» 4+ 3- 

Honour; (of Diſtinction or Preference] What it is, 
IV. 4- 11. What are its Foundations, ib. . 12. How 
one muſt ſeek it, II. 4. 9. Whether Honours depend 
abſolutely upon the Will of the Sovereign, ib. . 32. 

Honour ; (the eputation of an Honeſt Man) Whether 
it depends upon the arbitrary Determination of the 
Sovereign, VIII. 4. 9. Whether one can without a 
Crime facrifice it for his Prince, ib. [ 10. 

Honour; (Chaſtity) Whether tis lawful for a Woman 
rather to kill her ſelf, than loſe her Honour by being 
raviſh'd, IL 4. 19. 

Point of Honour ; The vanity of Point of Honour in rela- 
tion to Duels, ibid. ſ. 8. | 

Hope ; How it ought to be ruled, ibid. f. 12. If one 
— ſometimes make a Man conceive falſe Hopes, 

TY * 

Hoſpitality ; In what its Rights conſiſt. ib. 3. 9. 

Hoſtage ; If one may give himſelf an Wi II. 4. 18. 
If the Sovereign can force us to it, VIII. 
engages the Life of Hoffaget, or only their Liberty, 
ibid. If they ſhould be puniſh'd for the breach of a 
Treaty, ib. If when an Hoſtage comes to be Heir to 
him, who ſent him, he be bound to ſtay, ib. 8. 6. Of 
Hoſtages given to Robbers, III. 6. 11. 

Humanity; Wherein the Duties of it conſiſt, ib. 3. 1, &c. 
In what they differ from thoſe of Juſtice, ib. 4. 1. 
EL. what Nations one may refuſe them, ib. 3. 3. and 

III. 4. 5. 

Humour If the Inconſiſtency of Humours be a Reaſon 
ſufficient for the diſſolving of Marriage, IV. 1. 22. 
Hum:lity ; In what honeſt and reaſonable Humility con- 

ſiſts, III. 2. 6. | : 

Hunting; Tis an Exerciſe fit for Nobiliry and Princes, 
IV. 6. 6. To whom the Right of Hunting belongs, 
ib. . 5. How one may make the Laws concerning 
Hunting valid, :6. f. 7. 

Huntſman ; If the Beaſts he hath taken contrary to the 
Laws belong to him, IV. 6. 7. If a Beaſt belongs to 
him after the Moment he has kill'd it, ib. . 10. 

Hurt; One is not hurt for being fruſtrated of that which 
others owe us by virtue of an imperfe& Obligation, 
III. I. 3. He who is hurt is not oblig'd to content 
himſelf with rhe Puniſhment of the Offender, ib. 
C 5s. 

Hysband ; His Authority does not 2 imply the 
Power of Life and Death, VI. 1. 13. The Foundation 
of his lau ful Authority, i6. 11, Cc. Whether he be 
Reſponſible for what his Wife does, I. 5. 14. If when 
he conſents to the Proſtitution of his Wife, ſhe com- 
mirs Adultery, ib, 7 17. The Laws abſolve him who 
kills his Wife with her Gallant, ſarpriz'd in the very 
Fact, II. 5. 15. VIII. 3. 13. Whence it comes that 


2.6. If he 


(4) 


the Diſgrace of the Immodeſty of a Woman reflect: 
upon her Husband, VI. t. 10. If when a Husband 
is taken Priſoner, the Enemy thereby gets any Right 
over his Wife and Children, VIII. 6. 19. 


I. 


Ideot; His Promiſes are null, III. 6. 3. 

Iale; One ought not to aſſiſt idle Men, is. C. 6. 

Ideas; (innate) If there be ſuch, II. 3. 13. 

Fealouſy ; If it bz Unjuſt and Ridiculous in it ſelf, VI. 
& 1. 

Ignominy ; Marks of Ignominy are little mortify ing to 
thoſe who have many Companions, VIII. 4. 3 
Ignorance ; Its different ſorts, I. 3. 10. The Actions 
which proceed from it are more involuntary, than 
thoſe which fear Cauſes, ib. 7. 17. Invincible Igno- 

rance excludes all Imputation, is. 5. 10, 

Immovable Goods ; What is meant by them, IV 6. 3. 
How one makes himſelf Maſter of them by Right of 
firſt taking Poſſeſſion, 76. ſ. 3, 8. When tis that they 
are taken by the Enemy, VIII. 6. 17. 

Immunity ; How one can lawfully grant an Immunity, 
ib. 5. 6. No one extends to a Caſe of Neceſſity, ib. 
ſ. J. and ib. 2. r. 16. 4. 33. They who have Immu- 
nities ought not to abuſe them, by making the 
Goods of others, which are not free from Impoſts, 
paſs under his Name, V. 10 8. They ought not to be 
* purely and ſimply for the ſake of the Nobility, 

4. 31. 

Impeſſible; An Explication of that Maxim, N Pedy is 
oblig'd to Impeſſibilitizs, I. 5.8. III. 7. 2, Cc. Evil 
Actions are eſteem' d Impoſſible in the Roman Law, 
I. 7. 2. How one muſt explain ir, when one finds 
Impoſſible in a Law, Contract, or in a Will, 76. s. 8. 

Im poſſibility; It is either Phyſical or Moral, 1614. 

Impoſts; Who has a Right to exact them, VIII. 5. 4 

ules which one muſt follow in their Eſtabliſhmenr, 
and in the Taxing of every particular, ib. [. 5, 6, 8. 
and ib. 9. 10. 

Imprudence; In what it conſiſts, I. 2. 6. ; 

Impotency of Hushands ; When it is Incurable it annuls 
the Marriage, VI. 1. 25. 

Impunity ; Why tis given to certain Crimes, I. 6. 15. 
One ought not to grant it to certain Perſons without 
very great Reaſon, VIII. 3. 17. Frequent Examples 
7 mpunity leſſen the Heinouſneſs of a Crime, ibid. 

2 

Impurity ; If thoſe Inconveniencies caus'd by them, 
which are mention'd in the Law of Mſes, were Pu- 
niſhments properly ſo call'd, 1b. 3. 4. | 

Imputation ; Whence it proceeds, when a thing is 4 
ble of Impuration, I. 5. 3. What things are capable 
of it, 16. L 6, & . What is an Imputation which is 
grounded upon Favour, 10d, 9. 2. An Imputation 
concerning Right, ib. ſ. 3. Simple Imputation and 
Powerful Imputation concerning Right, 6. . 6. 

Inceſt; What it is, 16. 2. 6. Whether one can commit 
it to preſerve one from Death, 1. 5. 9. ä 

Inclinations ; To what their Diverſity tends, II. 17. 9. 

Incorrigible Perſons; it would be better for them to be 
dead, VIII 3. 10. Whether none but incorrigible 
Offenders ought to be puniſh d, ib. 10 

Inequality ; Whence come thoſe Inequalities between 
Men, III. 2. 9 How one ought to fer right that In- 
equality which appears in a Contract, V. 3. 9. 

Infamy ; How one is marked with Infamy, VIII. 4. 
6, 7. Infamy de jure & de facto, what it is among the 
Lawyers, ib. . 7. How, and by whom, Infamy can 
be wip'd off, ib. . 10. Whether one is oblig'd to in- 
cur real Infamy to obey ones Sovereign, ib. [. 9. 

Infant ; See Children. 

Inform-y; ought to take care not to be guilty of the ſame 
Crimes of which they accuſe others, ib. 3. 7. Alrho 
they be ſuborn'd by their Sovereign, they commit an 
Evil Action, :6. 1. 7. 8 

Ingrateful ; Whether one can lay an Action of Injuſtice 
againſt ungrateful Perſons, III. 3. 17. In what places 
it is impracticable, ibid. L 

Ingratitude ; The Baſeneſs of that Vice, ibid. Why it 
is more ſhameful and odious than Injuſtice, ibid. 

Complicated Ingratitude, 1074 PE 

| * 
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(niwry;, What it is, I. 7. 15. In what it differs from 
Damage, ib. Cf. 13. From Injuſtice, 1j. And from 
Fault, ibid, From Misfortune, ib. f. 16. Injuries can 
produce no Right, III. 6. 10. How they judge of 
irs Greatneſs, VIII. 3. 20. Every one has a Natural 
Right not to ſuffer Injuries, III. 2. 4. Rules of Pru- 
dence which they ought to follow who have receiv'd 
any, IL 5. 3. There is ſometimes a Greatneſs of 
Mind to delpiſe Injuries, VIII. 4. 8. When it is that 
an Injury is eſteem d morally not done, I 9. 3 How 
they make Compenſation for Injuries, or Benefits with 
Injuries, V. 11.6. 

Tu uſtice; What it is, I 7- 14. It can produce no Right, 
nor impoſe, any Obligation, III. 6. 10. A leſs gives 
no more Right to its Author than a greater, 101d. 

ſunocence; It does not always find its Defence in it ſelf, 
VII 1.8. 

Innocent ; It is better to hazard — a Criminal eſcape, 
than to puniſh an Innocent, I. 3. 6. In what caſe one 
can hazard the periſhing of an innocent Perſon, ib. 5. 3. 

Inftini ; Whether thoſe things to which natural Inſtind 
carries us, can be the Matter of any Obligation, VI. 
1 3 When it is we muſt reſtrain it, 76:4. 

[nſtr1ment ; They ſpoil exterior Inſtruments ſometimes 
as well as thoſe inanimate and deſtirute of Reaſon, 
IL. 3. 3. How the Nature of the Inſtrument tends to 
aggravate a Crime, VIII. 3. 20. 

Iitiucion ; What it is, I. 4 1. Full Intention, and im- 
perfect Intention, bid, The good Intention does not 
render an Act materially good, 7b. 7. 4. In Judg- 
ment, When there is a doubtful or equivocal Inten- 
tion, it muſt be taken on the more favourable ſide, 
„ 8 3. What fort of Intention is neceſſary to make 
2 moral Action good before the Divine Tribunal, 
'b. f 2. How far it has Regard in Human Tribunals, 
1. bs 3. 

ecreſt of Money lent; Whether natural Right forbids 
abſolurely to take it, V. 7. 9. Intere#t lucratory and 

compenſatory, what it is, whether both of them are 
Lawful, iba. 

[nterpreration ;} How one ought to take it in that of 
Laws and Conventions, V. 12. 

[it :rregnam ; What it &, VII. 7: 7 

/a+-1tion ; One ought ro communicate the Inventions 

f rhings neceſſary to human Life, III. 3. 2. 

; How, and how far, that Paſſion is Lawful, II. 
4. 12. Malignant 7oy for Miſchief which happens to 
:nocher, is coutrary to [Tumanity, . 3. 1. Whether 
the Joy one ſhews at the Wrong which one ſees done 

to any one, obliges one to repair the Damage, III. 


I. 4. 

Ihen; Whether the Oath which he made to the Gibe- 
witcs be valid, IV. 2. 7. ä 

ge; He ought not to ſell Juſtice, V. 1. 5. Whether 
he who pronounces an unjuſt Sentence, but by order 
of his Prince, commits by that, any Crime, VIII. 1. 7. 
In what conſiſts the Equality which he ought to ob- 
ſerve in the Exerciſe of Juſtice, ib. 3. 23. When ir 
is that he can adminiſter the Oath ro Parties, IV. 2. 
22. Whether he can uſe an Artifice to diſcover a 
Crime that is not proved, 1b. 1, 20. 

ut; Whether there was any thing of Juſt and Unjuſt, 
without the Eſtabliſhment of Civil Laws, VIII. r. 6. 

Tuſticc; Of the Juſtice of Actions, I. 7. 7. Of that of 
Perſons, ib. ſ. 6. Juſtice univerſal and particular, 5. 

. 8. Diſtributive, 1b. 9. Commutative, 10. . 10. 
Avenging or Vindicative Juſtice, VIII. 3. 5. In what 
conſiſts the Inequality which one muſt obſerve in the 
Exerciſe of ir, 76. C. 23. Irs Exerciſe is capable of being 
underſtood, both with relation ro Clemency, and to 
Rigour, I 2. 10, Whether Satisfaction 70 Juſtice be 
Natura! End of the Puniſhment of Crimes, VIII. 
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us,; To whom it belongs to give the Title of King, 
VIII. 3. 9. If rhe Power of a King flows from Pater- 
ns) Authority, VI. 2. 1c. If a King is above all his 
People, VII 6.5, If the People may depaſe their 
Kings as they think good, . 5, 9. The different 
forty of Promiſes Kings make at their coming to the 
Tho, % 4 ir, How Important it is for the Good 


of the State, and the Intereſt of Kings that their Au- 
thority be limited, ib. ſ. 9. Who are Kings, whoſe 
Authority is not inviolable, ib. 8. 8. Kings ought in- 
diſpenſibly to keep rhe Oaths they have made, VIII 
10.5, In what ſenſe their Contracts are above the 
Rules of the Civil Law, ib.f. 4. How long their Mi- 
nority endures, ib. f. 3. If Contracts made in their 
Name during their Minority are valid, :4:4, How he 
may free himſelf from Engagements made to Scran- 
pers, ib. . 2. And to his own Subjects, :6. ſ. 3. If one 

ing really ought to give place to any other King, 
tb, 4 2. If he may leave the Deciſion of a Quaree? 
or of Articles of Peace to a ſingle Combat, or to a 
Battle of two Armies, ib. 8. 5. If when he is fallen 
into the hands of his Enemies, they become chereby 
Maſters of his Kingdom, 76. 6. 19. If his Alliance 
with a King who hath been ſince chas'd from his 
Kingdom, do till continue, /. 9. 9. See more in 
Prince and Sovereign. 

Kingdom; what it is, VII. 6. 17. A Patrimonial King- 
dom, iid. . 16. What Power the Maſter of ſuch 
a Kingdom hath over the Goods included in his Do- 
minions, VIII. 5. r. The Order of Succeſſion bin- 
teftate ro ſuch a Kingdom, VII. 7. 11. A Kingdom 
eſtabliſh'd by the free and volunrary Conſent of the 
People, ib. 6. 17, If the King of ſuch a Kingdom may 
alienate ir, either wholly or in part, VIII. 5. 9. Or 
engage it, or make ir a bief to another, ib. ſ. 10. Or 
diſcharge a Vaſſal of his Kingdom from the Homage 
he owes him, ibid. If a part of a Kingdom may ſe- 
parate it ſelf from the whole Body, 10. ſ. 9. 

Knowledge; An indifferent Knowledge of profitable 
things is more valuable than a perfect Knowledge of 
unprofitable things, II. 4. 13. The Neceſſity of the 
Knowledge of Ones-ſelf, 75. f. 5. 


L. 


Labours ; If one may ſhorten his Life by hard Labour, 

= 1 17. When Labour is in the place of Puniſhment, 
. 3. & 

Lands ; Tf one make a Diviſion of Land amongſt Men, 
IV. 5. 4. If Strangers may without the Permiſſion of 
the Sovereign ſeize on the vacant Lands which they 
find in a Country, III. 3. 10. What Lands are, IV. 
6. 3. How they take Poſſeſſion of them, ib. 9 7. If 
a little is better than more, when Money circulares in 
a great Quantity, V. 1. 16. If 'tis for the Intereſt of a 
State to permit SubjeQs to bequeath their Lands by 
Will, IV. 11. 18. | 

Landlord ; In what Caſe the Loſs that r to the 
Tenant ought to be charg'd upon him, V. 6. 2. 

Languages; of their Original, V. r. 3. To what the 
Knowledge of divers Languages tends, II. 4. 13. Ir 
is no matter in what Language a Contract is wrote, 

provided the Parties underftand one another, III. 
6. 16. 

Latitude; (Moral) In what it conſiſts, I. 2. 8, Cc. 

Law; What it is in general, L 6. 4. What difference 
there is between Law and Counſel, :4.f. 1. Between 
it and a Compact, . 2. Between Law and Right, 
10. ſ. 3. The effential Parts of a Law, 6. ſ. 14. Its 
Matter, ib. [ 16. and I. 8. 4. Its different ſorts, 16. 
ſ. 18. An Obligatory Law, and a Law of Simple Per- 
miſſion, . . 15. If one oughr to divide it into Di- 
recti ve and Coactive, 75. 14. In what ſenſe the Law 
acts, ib. and VII. 6. 11. Ic ought to be known by 
them for whom it is made, :b.f. 13, Who oughr to 
explain the obſcure Parts of it, 20. Imperfe& Laws, 
ib, . 14 Who thoſe are whom the Laws oblige, 76. 
. 17. Who can diſpenſe with them, and how, 7%. 
Laws Affirmative and Negative, II. 6. 2. V. 12. 23. 
Whether all Laws ought to be publiſh d by Writing. 
I. 6. 4. and II. 3. 22. Caſes of Neceſſity are tacitſy 
excepred in Laws, II 5. 2. Why particular Cafes are 
not expreſs d, I. 2. 5. Rules for the Interpretation of 
Laws, V. 12. An Oppoſition berween ewo Laws, 
I. 3 8. V. 12. 23. The Cluc/ au Law, L 6. 14. 

Civil Law; What it is properly, VIII. r. 1. How they 
ought to be made, VII g 5. We mutt Jiſtingnſh 
two Reaſons upon which they are founded, VIII z. 
1», If they can be contrary to Niturs! Law, 10 -, 
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3. If the Narure of Crimes depend abſolutely upon 
their Determination, ibid. Why they do not give all 
the Force of the Civil Law to all the Maxims of the 
Law of Nature, 76. 1. r. and 1b. 3. 14. The Publick 
Intereſt requires that their Rigour go ſometimes be- 
vond Juſtice, I. 2. 10. Neceſſity obliges us ſome- 
times to mitigate, or quite aboliſh them, VIII. 3. 17. 
They ought to have been very few, before the Eſta- 
bliſhment of the Propriety of Goods, IV. 4. 13. If 
the Conſent of the People be always neceſſary to 
make them oblige the Conſcience, I. 6. 13. How far 


they extend their Power with Relation to thoſe who 


are ſimply in an Error, 1b. 3. 2. When the Laws are 
extended to Caſes not expreſs'd, ibid. . 17. They 
ought not to be purely Penal, VIII. 3. 4. Of Laws 
'whoſe Prohibirions are Conditional, id. How the 
Civil Laws ought to be made, VIL 9. 5. 

Laws ; (Funamental) What they are, 10. 6. 10. If a 
Prince can diſpenſe with them, VIII. 10. 3. 

Law; (Licinian) What it is, ib. 5. 4. ; 

Law ; (Moſaick) If it is the whole Rule of Puniſhmenr, 
th. 3 26. 

Law of Nature; What it is, I. 6. 18. If its Principles 
be innate, IL. 3. 13. What is the Foundation of the 
Obligation which it impoſes, 1b. f. 20. In what con- 
ſiſts irs Sanction, I 6. 14. II. 3. 27. III. 46. If it 
has not the Force of a ; un as it is publiſh'd in the 
Holy Scriptures, IL 3. 20. If irs Preceprs are always 
in force, IV. 4.13. If Equity has a place in its In- 
terpretation, V. 12. 21. 

Law; (Penal) What it is, VIII. 3. 16. 

Law; (Pofitive) What it is, I. 6. 18. If there are Di- 
vine Poſirive Laws which oblige all Mankind, ib. 

Law; (Rhodian) II. 6. 8. 

Laws ; (Sumptaary) How they are profitable to the State, 
VIII. 4. 3. Their End is ſometimes Alternative, 
1b. 3. 4 

Leagues; See Alliances. | 

Legiſtators; How they may be known, I. 6. 13. In what 
Senſe they may force Men to obey, ib. ſ. 14. They 
cannot ſpecify and foreſee all Chances, V. 12. 17. 
What Rules they ought to follow in the Determina- 
tion of the Obligation to which they would give the 
Force of the Civil Law, III. 4. 6. VIII. 1. r. 

L-gaci:s ( Pious) for reſtoring the Frauds and Thefts 
which have been committed, are contrary to Religion, 
II. 4. 4. The Sovereign can preſcribe Bounds to Le- 
Facies, VIII. 5. 4. 

Libcls ; They are Culpable who publiſh them, III. 1. 4. 

Lilerality;; The Excellency ot that Vertue, ib. 3. 15. 
The Rules which all Men ought to follow in the Ex- 
erciſe of it, ibid. 

Liberty; A Faculty of the Soul, I. 4. 2. II. 1. 2. Its 
Indifference, I. 4. 3. 

* Liberty ; (Independency) If that of the State of Nature 
be contrary ro Natuie, II 2. 4. Why Liberty is call'd 
an ineſtimable Good, V. 1. 5. There are two forts 
of Obſtacles to that Liberty, VII. 3. 10. 

Lie; Wherein ir conſiſts, IV. 1. 8, 9. 

Life ; Whar uſe one ought to make of Life, II. 4. 15. 
If an active Life is preferable to a contemplative one, 
ib. 3. 15. and ib. 4.13, In what Caſe it is permitted 
ro expoſe or ſacrifice it for the Advantage of another, 
i. l. 17. The Life of a free Perſon is not capable of 
Eſti mation, III. 1. 7. 

Loan; A Loan for ſpending, V. 7. 1, Cc. What a Loan 
for Uir is, 10. 4. 6. If a Loan for Uſury is contrary 
to Natural Law, VII. 7. 9. What a Lender is oblig' d 
ro, V. 4 6. 

Lit ; A Deciſion by Lot is not always the Voice of God, 
ib. 9. 2. Why tis made uſe of, III. 2. 5. V. 9. 23. 
Lott:ry; What it is, and what Conditions are neceſſary 

to make it lawful, ib. ſ. 6. 

Love; When "tis Lawful, II. 4. 12. Self-Love is the 
ſtrongeſt of all Inclinations, ib. 3. 14 Well under- 
ſtood ir is one of rhe three great Springs of the Law 
of Nature, ih ſ. 15. and ib. 4. 1. How far the Love of 
our Neivhbour ſhould carry us, 7. 5. 14. To love 
our Neighbour as our ſelves, in what ſenſe it is to be 
raken, ibid. 

Luxury; How it is Pernicious to a State, VIII. 5. 3. 
Means ro make it ceaſe, ibid. 


M. 


Madneſs ; If it ſeizing a Man makes his Compacts null 
and void, III. 6. 3. If a Madman have any Right of 
Propriety, IV. 4. 15. One may diſguiſe the Truth 
to him, ibid. r. 15. 

Magiſtrate ; What he is, I. 1. 12. VII. 2. 24. Magiſtrate: 
ought to judge according to the Laws, VIII. 3. 27. 
If they ought to 1 Crimes, which they them- 
ſelves are guilty of, VIII. 3. 7. If they may uſe ſome- 
tunes a Lie, IV. z. 17, Their Connivance is Crimi- 


nal, I. 5.'14. In what Cafes they may uſe Conni- 
vance, VIE 3. 17. 


Majority; What it is, I. 1. 10; 1b. f. 1, 

Malice; In what the malice of an Action conſiſts, ib. 7. 3. 

Man; His Natural Weakneſs, II. 1. 8. He is more 
wretched than the Beaſts, ib. ſ. 6. If he can be So- 
cable, and live without Laws, ibid. 1. If he Na- 
turally loves Society, VII. 1. 2. He is liable to cor- 
rect the Evils which trouble Society, ib. ſ. 4. I all 
Things were created for Mau, IV. 3. 2. If all Men 
have Will and Power to hurt one another, II 2. 6. 
What Right he has over the Goods of this World, 
IV. 3. 1. If he is always in a ſtate of War with the 
Beaſts, i6.f. 5. He ought not to abuſe the Right he 
has over them, and why, ibid. If they have Power 
to confer of themſelves, on one of their Equals, a 
Power ſo Eminent and Abſolute, that it may exem 
him from all Obligation, with relation to them, III. 
4. 8. If it be unjuſt for one Man to puniſh another, 
VIII. 3. 6. What care Men ought to take of rhem- 
ſelves, II. 4. t. They ought to be Eaſy and Com- 
plaiſant one to another, III. 2 4. To do good to each 
other, id. 3. 1. If ſuppoſing they had continued 
in a State of Innocence, they would have Eſtabliſh'd 
a Poſitive Law, or Civil Society, I. I. 11. 

Mandate ; See Commiſſion 

Market; Strangers which are permitted to come to 
Markets, ought to be ſuffer'd to carry away what they 
have bought, III. 6 2. 

Marriage; It is the Nurſery of Human Kind, VI. x. 2. 
The Foundation of the Order of Civil Society, :big. 
ſ 5. Irregular Marriages, or according to the fachion 
of the Amazons, ib. f 9g. The Laws of regular Mar- 
riage, 6. ſ. 10. Whether a Marriage be valid, when 
one has ſwore not to marry him or her whom one 
Eſpouſes, IV. 2. 11. Whether Conſent of Parties 
Conſtitutes Marriage, VI. 1. 14. Natural Obſtacles 
which hinder Marriage, ibid. 1. 14. and ſ 25, Mo- 
ral Obſtacles, ibi ſ. 27. And fo on juſt Reaſons of 
diſſolving it, ib:d. 21, Cc. It ought not to broken 
without great Reaſons, not even by the Conſent of 
the Parties, ibid. 5. 20. Whether one can be oblig'd 
ro enter into an Engagement of Marriage, and how 
far, ibid. ſ. 3,6, 7. Of forced Conſent or Error on 
the Subject of Marriage, ibid. 1. 26. Whether 2 
Marriage againſt the Conſent of Parents be null, ibid. 
2.14. Whether the Sacerdofal Benediction be ne- 
ceſſary by the Law of Nature to finiſh the marriage, 
ibid. 1.4. Of Marriages of Conſcience, ibid. \ 36. 
How they annul Marriages, or ſtrip them of certain 
Effects, ib, The facility of Marriages is very uſeful 
to the State, VIII. 5. 3. Whether one be indifpen- 
ſably obliged to permit Strangers to contract Marri- 
ages in our Country, III. 3. 13. 

Maſters; How far they extend their Power over their 
Domeſticks, VI. 3. 4. 

Mathematicks are uſeful Sciences, II. 4. 13, 

Mediator; The difference which is between a Mediator 
and a Perſon ſimply charged ro notify and declare 
the Will of any one, III. 9. 4 Of Mediators of 
Peace, V. 13. 7+ 

Members of Human Body; Whether of themſelves they 
are capable of Eſteem, III. 1. 8. What Power Ne- 
ceſſity gives us over our Members, II. 6. 3. 

Members of an Aſſembly ; Wherher they ought to be pu- 
niſh'd when they have adviſed any thing contrary to 
the deliberation which had prevailed, VIII. 3. 28. 

Merchant; How he ought to ſer a Price on his Mer- 
chandizes, V. 1. 10. Why an inſolent Merchant is 
treated more Rigorouſly than a Debtor that does not 
trade, III. 7. 3. Whether one can ſometimes * 


— 
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the Merchants to ſel] their Merchandizes or Wares, 
V. 3. 6. 

Merchandize ; the loſs of it ſold but not delivered, upon 
his account, whoſe it is, ibid. 5. 3» Whether one 
has a Right ro Tranſport his Merchandizes through 
the Lands of another, III. 3. 6. Whether one can 
eſtabliſh the Rights of coming in, and going our, 
upon Merchandizes or Wares, ibid. ſ. 7. Upon 
what foot one ought to regulate thoſe Rights, VIII. 


Fo Fo 

Merit of a Perſon; What is its Faundation, II. 4. 7+ 
One cannot preciſely mark the degree, I. 2. 10. Ir 
is the only reaſonable foundation of Eſteem and Ho- 
nour, VIII. 4. 12+ It however does not ſuffice for 
giving a perfect Right, to require the marks of Ho- 
nour, . . 14. 

Merit of Actions, What it is, and what is its Founda- 
tion, I. 9. 5. 

Metals, which are proper for Money, V. 1. 12. To 
whom they belong which are hid in the Entrails of 
the Earth, IV. 6. 4» 

lud and Thine; Whether it is the Cauſe of Diviſions 
and Wars, ib. 4 7. | 

Minors; Whether the Engagements of a Minor be always 
invalid of themſelves, ibid. 2. 11. Whether he who 
borrowed without the Approbation of his Tutor be 
obliged to pay, III. 4. 5. 

Miniſters (Publick) of the State or the Prince, VII. 
2+ 24+ Their Duties in general, ibid. 8. 10 What 
Perſons the Sovereign ought to chuſe for his Mini- 
ſters, 5/4. 9, 9, How one knows when they Act in 
his Name and in his Authority, I. 6. 13. Whether 
a ſimple preſumption of the Will of their Maſter 
Authorizes them to exceed his Orders, VIII. 6. 11. 
Whether to avert a Great Evil with which the State 
is Menaced, they are bound to Expoſe themſelves to 
any feigned Diſgrace, ibid. 4. 10. To what they are 

obliged who have concluded any Publick Treaty, 
without Orders of the Prince or State, ibid. 9. 12. 
Means to avoid Conteſtations for the Precedency be- 
tween the Miniſters of many Potentates, ibid. 4. 21. 
Miniſters of Religion, their Duties in general, VII. 
8. 10. 

Moder; What it is, and how many ſorts there are, I. 
1. 3. Simple moral Faſhions, ibid. [. 17. 

\od:ration of Soul; One ought to procure one's-ſelf 
that, II. 4. 6. 

Monks ; Their Life is of it ſelf contrary to the Law of 
Humanity, III. 3. 2. The greateſt part, even of their 
Societies, do not agree with the Maxims of Religion 
and Right Reaſon, II. 4. 4, 15. 

Mnarchy ; What it is, and how it is formed, VII. 5. 3, 9. 
In what ſenſe the Will of the King is in a Monarchy 
the Will of the State, 1b. 2. 14. 

Monarch ; Whether there are Monarchs for a time, ibid. 
6. 14, 15. 

one Its Original and Uſe, V. 1. 12, 13. Whether 
it was in the time of the Trojan War, ib. 5. 1. Whe- 
ther it is little worth in its own Nature, 16. 7. 10. 
How Sovereigns can regulate its Value, 6. 1. 14, 15. 
Irs intrinſick Value if ſubje& to Change, b. ſ. 16. 
Whether in reſtoring things lent for Conſumption, 
one ought to have Regard to the extrinſick or intrin- 
ſick Goodneſs of the Money, ib. 7. 6, 7. 

Monopoly; Whether all Monopoly be contrary to the 
Law of Nature, . F. 7. 

Mortgage; What it is, 26. 10. 16, 

Muleteer; How he is reſponſible for the Damage caus d 
by his Mules, III. 1. 7. : 
Multitude; The difference which is berwixt a Multi- 
tude and a People, VII. 2. 14. What it is, ib. f. 6. 
2 Approbation is oftentimes a Mark of Error, 1 

af ; ; 

lurllation; One can to avoid it defend Ones: ſelf ſo far 
25 co kill the Aggreſſor, II. 5. 10. How one ought 
to be recompenſed, III. I. 8. 


N. 


Num?r;, To whom it belongs to impoſe proper Names 
upon another, IV. 1. 4. Whether it be permitted ro 
change a Name, ibid. | 


Ly 


* 


Nature; The Excellency of it does not ſuffice for giving 

1 * to impoſe any Obligation upon another, 
IT. | 

Nature ; (Human) Its Conſtitution is the Foundation of 
the Law of Nature, II. 3. 14. 

Natural; What Force it has with Relation to the Pro- 
duction of Moral Actions, I. 4 fl. 

3 ; The Senſe which chat Team has ſometimes, 

3. 10. 


"WP Whence comes the Shame of Nakedneſs, 


1. 30, 31. 

Neceſſary; That which is Phyſically fo, cannot be im- 
puted to any one, I. 5. 6. 

Neceſſity; There is an abſolute and a conditional Ne- 
ceſſity, II. 3. 4. In what the Priviledges of Neceſſity 
conſiſts, and what is its Foundation, 76. 6. 2, c. 

Negligence ; How — ſorts of it there are, I. 7. 16. 
8 not diſpenſe with repairing any Damage, 

WAY 
Nephews ; In what order Nephews, both by the Father's 
_ Mother's ſide, come to the Succeſſion Ainteſtate, 
. 11. 17. 
2 To what Nutral Nations are obliged, VIII. 
1 

News; Whether one can ſpread falſe News to raiſe the 
caſt-down Courage of the Soldiers, IV. 1 16. Whe- 
ther one can ſomerimes be Reſponſible for the Evil 
which falſe or uncertain News, which one has ſpread 
cauſes, ib. ſ. 8. 

Nobility is not a thing which belongs truly to us, VIII. 
4. 17. Nor a Natural Title of Diſtin&ion, 16. ſ. 25. 
Irs Rights 3 upon the Ianſtitution of the 
Laws of every State, i6. {. 26. They ought notwith- 
ſtanding, and are even ordinarily founded upon ſome 
Merit, 20. . 27. The Hiſtory of the Original, and 
Revolutions of Nobiliry among the Romans, ib. ſ. 28, 
29. In what it conſiſts now among moſt of the Na- 
tions of Europe, ib. ſ. 30. The too great Multiplica- 
* of Nobility is contrary to the Grandeur of a State, 
ib. . 31. . 

N r What it is, and how many ſorts there are, 

1 
Nouri ſpment; What they mean by that, IV. 11. 5. 


O. 


Oath ; What an Oath is, IV. 2. 2. Its Uſe, its Signi- 
fication, and its inviolable Sanctity, ibid. Ir ought 
ro be interpreted conformably to the Religion of him 
that takes it. ib. ſ. 4. In what Senſe the Intention of 
ſwearing and engaging is requiſite, ib. ſ. 5, 15. Obli- 
gatory Oaths, ib. ſ. 19. If in theſe ſorts of Oaths the 
Obligation of an Oath is diſtin from the Engagement 
of it, ib. . 6, The Interpoſition of an Oath doth not 
render an Action valid which is null of it ſelf, ibid. 
A poſterior Oath doth not annul a Convention which 
is otherwiſe valid, ibid. Error and Fraud, as well as 
Fear, annul Oaths, 15. C. 7, 8. Every Oath which re- 
gards a thing unlawful, or hinders a greater Good is 
null, . . 9, 10. An Oath doth not change the Na- 
ture of things to which one adds it, 6. r, 11. It ex- 
cludes all perplexing Tricks and vain Subtilty, bid. 
ſ. 12. But not Conditions and tacit Reſtrictions, 76. 
ſ. 14. The Words of an Oath ought to be under- 
ſtood in the ſame ſenſe as he that takes it underſtands 
them, ib. f. 15. How one may defer or refer an Oath, 
ib. . 21. If the Violation of a Part of the Engage- 
ments to which a Man was entred, by one and the ſame 
Oath, makes him guilty of Perjury, . ſ. 23. How 
one 1s diſpenſed with, or diſcharged from an Oath, 
by a Superior, ib. [ 24 Oaths made in the Name of 
a Perſon abſent, . f 16. What Oaths of another 
Man one is oblig'd to keep, ib. 5. 17. If one may defer 
an Oath in Matters of Criminal Cauſes, VIII. 3. 4. 
If a King may diſpenſe with keeping Oaths, ibid. 
10. 5. 

obligation; What it is, I. 1. 21. L. 6. 5. What is that 
which makes capable of Obligation, 16. f 6, and ſo 
on; Its Vertue of whit one c3n impoſe any thing 
upon another, ib. 9 Why one cannor enter into an 
Obligation with Ones-ſelf, . f. 7. Whether the Im. 
preſſions which an Obligation makes upon the Conſci- 
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ence diminiſhes any thing of natural Liberty, 1b. 4. 8. 
ib. 6. 5. Obligation exterior and interior, ib. . 6. Na- 
rural and additional Obligation, III. 4. 3. Natural and 
Civil, 16. J. 5, 6. Perfect and ImperfeR, I. 7. 7. Per- 
po and for a time, III. 4 7. Reciprocal and not 

eciprocal, ibid. ſ. 8. V. 12. 23. Obligations con- 
tracted by an Attorney, III. 9. The want of ſatiſ- 
fying an imperfe& Obligation, does not engage one 
to repair the Damage, ib. 1. 4. The juſt Meaning of 
thoſe which one contracts voluntarily, V. 12. 2. 
The Obligation appointed to a certain State of Life 
can be drawn from many diſtin& Principles, I. r. 11. 
What Legiſlators have Regard to, in determining the 
Obligations, to whom they give the Force of the 
Civil Law, III. 4. 6. | 

Oblige ; In how many ways one obliges Ones-ſelf for 
another, V. 10. 9. 

Occaſion; What they mean by that, I. 4. 2. 16. 5.5. 
Whether he who gives Occaſion to a thing, is always 
the Cauſe morally ſpeaking, 6. f 3. 

Ocean ; Wherher the great Ocean be capable of Pro- 
priety, IV. 5.9. 

Odious; What it is in the Stile of the Law, V. 
12. 12. 

Offend:d Perſon ; What he ought to do when the Offen- 

der makes Shew of repenting, II. 5.3. V. 13. 1. 

Offices ; Good Offices ought ro be Reciprocal, III. 24. 

Oligarchy ; What it is, VII. 5. 11. 

Olives; One muſt leave to the Poor, thoſe which re- 
main after one has ſhaken the Olive-trees, III. 3. 4. 
Omiſſion; When it is that the Omiſſion of 2 thing can 

be laid to one's Charge, I. 5. 5. 
Opinion ; What Opinions are contrary to Religion, 


4+ 
* (Command) Whether one can change or ex- 
ceed one's Orders, V 4. 5. Secret Orders and known 
Orders, the Diſtinction which one muſt e to that 
Regard, III. 9. 2. Whether one can ſometimes inno- 
cently exceed the Orders of a Superior, VIII. I. 6. 
Oftrac:ſm ; Honourable Puniſhment, 76. 3. 25. 
Outrages wound the natural Equality of Men, III. 2. 7. 


P. 


Pact; See Contracts. 

Pagans believed the Gods to be Authors of the Law of 

Nature, II. 3. 20+ The Deſcription which the Pagan: 
made of the Life of the firſt Men, ib. 2. 2. 

Pardon ; Whether the Sovereign can give it ſometimes 
to Criminals, VIII. 3. 15. 

Parole; Its Original, IV. 1. 3. Its natural Uſe, ib. ſ. 1. 
Ho wy is that words ought ordinarily to be explain'd, 
V. 1}. 3. 

Parting ; Rules which one muſt follow in the parting 
things berween many Perſons, who have no more 
right the one than the other, III. 2. 5. 

Partners; See Aſſociates. 

Particular Perſons ; In what Caſe they can defend them- 
ſelves without attending the Help of the Magiſtrate, 
VIII. 6. 8. How far the Conventions which they 
make of their own Head with the Enemy have Force, 
ibid. 7. In what Caſcs they can do themſelves Juſtice 
for certain Crimes, ib. 3+ 13. 

Parts; (Natural) What Uſe of thoſe Parts is contrary 

to the Law of Nature, VI. 1. 4. 

Patricians; What they were among the Romans, VIII. 
4» 28, ; 

Pawn ; What it is, V. 10. 13. Its different ſorts, ibid. 


© na. 
Palau It I, Vice of the Mind, and not of the 
9 4. 13. 


P 
People; In what ſenſe a People is immortal, VIII. 12. 
17. Whom the Oath of a People obliges, IV. 4. 17. 
If Preſcription hath place amongſt a People, . 12.11. 
If the Change of Inclination which happens to a People, 
authorizes it ro ſhake off the Yoke of a lawful Prince, 
V. 11. 10. VII. 6.6. How it is diſengag'd from its 
Obedience to its Sovereign, ib. 7. 5- How the Form 
of 4 People is deſtroy'd, 12. 9. How it is again 
reſtor'd, ib. 6. 23. If its Conſent is always neceſſary 
to give Laws the Force of obliging in Point of Con- 


ſcience, I. 6. 13. The barbarous manners of ſome 


ticular _— don't make an Example for the 
ighrs of a Natural State, II. 3. 10. There is no 
People which is entirely conducted by the Laws of 
Nature, 1b. C. 9. | 
People ; (Common) Whence comes that Facility that 
the Common People have to diſcern Juſtice from In- 
juſtice, 1b. C. 13. 
Perfection; 2 Man ought to endeavour his own Per- 
on, ib. 4. 1. | 
=; There are abſolute and imperfe& Permiſſions, 
I. 6. 15. ib. 7. 2. The Permiſſion of Human Laws 
does not hinder a thing from being contrary to the 
Divine, ibid. and VIII. r. 3. How the Permiſſion of 
a Crime mekes a Man Partaker in it, I. 5. 1 
Criminal, 


P 72 for the Cauſe of Religion are 
. 4. - . 4 

Perſon ; What a Moral Perſon is, I. r. 12. The Rights 
and Advantages of a Moral Perſon, ib. ſ. 13, 14. 
Feign'd Perſons, 1b. f. 15. Free Perſons cannot be 
taken for a Reward of Money, V. 1. 5. 

Petitory ; What it is, ib. 13. 6. 

Philoſophy ; Wherein it conſiſts according to Plate, VIII. 


4. 14. 

Phyſick; The Uſe of that Science, II. 4. 13. 

Place; What is meant by a ſtrong fortify'd place, V. 
10. How long 2 Commander ought to defend it, 
VIII. 6. 10. When a Man may ſeize on a Place in 
his own Country, II. 6. 8. 

Places of Honour; How a Man may order Places of Honour 
to avoid Conteſts, VIIL 4. 21, 22. Every Place is 
Honourable, where a Man finds himſelf poſted for 
the Defence of a State, ib. f. 23. 

Pleaders at Bar; Their Duties, V. 17. 6. | 

To 4 Who it is that a Man may be glad to pleaſe, 

4. 12. 

Pleaſure; How a Man may ſeek after it innocently, II. 
4. 11. _—_ Pleaſures are the moſt lively in all Crea- 
tures, VI. 1. 1. 


_— They follow the ſoil in Caſe of Acceſſion, 
OY 
Plebeiaus ; What they were among the Romans, VIII. 


4. 28. 

Pleage; What it is, V. 10. 12. If one Man may give 
himſelf as a Pledge for another, II. 4. 8. 

Poefie ; What it is, and of its Uſe, ib. ſ. 18. 

Point of Honour; The Vanity of it, VIII. 4. 8. 

Pond ; To whom che Fiſh in it do belong, IV. 6. 11. 

Paggeny 3 Ic is contrary to the Law of Nature, VI. I. 
17, Oc. 

Portions ; What is meant by equal Portions in the Diſtri- 
bution of an Inheritance, IV. 11. 8. 

Poſſeſſor ; In what the Right of the Poſſeſir of another 
Man's Eſtate upon Truſt conſiſts, ib. 8. 5. 

Poſſeſſion ; What it is, ib. 9 7. Natural or Civil, ibid. 

ow it is interrupted, 76. 12. 4. 
* a Man ought to aſſign perilous Poſts, 
4. 4. 

Poſtliminie; What it is, i6. 6. 12. If this Right is for 
thoſe, who had been deliver d by the State and ac- 
cepted, ib. 11. 9. 

Power; What Power (Moral) is, and how many ſorts 
there are of it, I. 1. 19. In what the abſolute Power 
of Sovereigns conſiſts, VII. 6. 7. If the abſolute 
Power of a Prince, does of it ſelf give him the Pre- 
cedency over another Prince whoſe Power is limited, 
VIIL 4. 19. The Power of making Taxes, VII. 4. 7. 
Judiciary Power, ib. . 4 The Power of making War 
and Peace, and of contracting Alliances, ib. f. 5. The 
Power of eſtabliſhing Magiſtrates, ib. f. 6. The Power 
of inflicting Puniſhments, 76. . 3. Legiſlative Power, 

ib. ſ. 2. The Power of examining Doctrines, irs juſt 
bounds, ib. . 8. Power is not the only Foundation 
of Honour and Authority, I. 6. 16. VIIL 4. 13. 18. 
If the Suſpicion which a Man takes from the Power 
of his Neighbour, is ſufficient to give him Right to 
attack him, II. 5. 6. VIII. 6. 5. The Law of an in- 
ferior Power gives place to thoſe of a ſuperier Power, 
V. 12. 23. What is the Foundation of paternal Power, 
VI. 2. 1, Cc. How far it extends, ib. f. 1, &c. If it 
can be transfer'd to another, either wholly or in part, 
ibid. C 9. How it hath been taken or bounded in civil 


Socieries, ib. ſ, 11. How it ends, i6. f. 13 


(e) Powe: 
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power (Phyſical) does not always imply a Moral Power, 
III. 5. 3. IV. 5. 20. ; 

Prayer; The Impiety of thoſe Prayers which Men make 
to defire God to fend Evil to their Neighbours, and 
to implore the Benediction of Heavens, or to give 
God Thanks for advantageous Succeſs in an unjuſt 
War, II. 4 4. ; 

Preſcription; What it is, IV. 12. 12. In what things, 
and at the End of what times it hath place, ibid, Ne- 
ceſſary Conditions to make this Right lawfully pre- 
vail, . . 3, 4. Why it was introduced, and what is 
the Foundation of it, ib. . 5, Cc. If it hath place 
amongſt different Nations, ib. f. 11. 

Prec:dency ; Upon what its Right is founded, VIII. 4. 
15, Cc. A Man may have Precedency in one place and 
not in another, ib. ſ. 22. 

Preſents; Some are injurious, III. 2. 7. The Preſents 
which a Man makes of things that he doth not care 
2 are but a ſottiſh and ridiculous Liberality, . 3. 3. 

„ J. e. 

P//ce5 ; The Duty of Princes (ſee Sovereign and King) 
as they are Men, and as they are Sovereigns, VII. 8. 
4 Ir is caſy for them to ſtrengthen and preſerve their 
Domiuions by juſt ways, L. 2. 10. The Maxims 
which they ought to follow in the Diſtribution of 
Honours and Recompenſes, and in the Government 
of places amongſt their Subjects, VIII. 4. 23, 31. 
How they may diſpoſe of rhe Goods of particular 
Men, /+ 5. 2, 7. And of publick Goods, as well thoſe 
of rhe Demeſn of the State, as thoſe of the Demeſn 
of the Crown, ib. 8. How many ways Princes may 
be injurious to their Subjects, VII. 8. 4. Of Prece- 
dency amongſt Princes, VIIL 4. 15. How they may 
meer without having any Diſpure of their Paſſage, 
Kn. 

P;:/11c;; What evil a Man may make a Priſoner ſuffer, 
who is not yet either Condemned or Heard, 014. 
3. 4. If only becauſe a Man holds him Captive, he is 
thought Maſter of all his Goods, without excepting 
thoſe which he himſelf hath not in his own Hands, 
. 6. 29, If he who hath been releaſed upon con- 
dition of not ſerving againſt the Enemy, may be con- 
ſtrained by the State to break his Promiſe, ibid. 2. 2. 
If he is obliged in Conſcience to come and put him- 
ſelf into his Enemies Hands, when the condition 
upon which he was releas d, is not fulfilled, ibid. If 
he who eſcapes re-enters into the Poſſeſſion of all 
his Goods, and all his Rights, ibid. 6. 22. The Con- 
ventions which concern Priſoners of War, are a moſt 
favourable Cauſe, ibid. 7. 12. 

Prins; What Price is, and how many ſorts there are of 
it, V. 12, Ce. What is the Foundation of proper 
and intrinſical Price, ib:4. ſ. 4. The Price of Things 
and Actions is capable of a great Extent, I. 2. 10. 
Whar is the Reaſon there's no Price bound to certain 
profitable Things, V. 1. 5. What it is that augments 
and diminiſhes the Price of Things, bid. ſ. 6. The 
Price of Inclination, bid. ſ. 7. Lamm Price, or 
Price ordain'd by the Laws, ibid. f. 8. Ordinary or 
Current Price, ibid. f. 9. The Meanneſs of Price is 
ſufficient ro demand an Indemnifying, or to Annal a 
Contract, d. 3. 9. | 

pn va does not conſtitute the Eſſence of a Thing, 
Bo 4 

Privileges; When a Man may revoke Privileges. See 
Immunities, VIII. 10 9. A Man may renounce his 
Privileges when he can do it without Prejudice to a 
Third, II. 5. 2. 

Prific; If a Man may never make any Profit of ano- 
ther's Diſprofir, IV. 13. 6. 

Promiſes; There are perfect Promiſes, and imperfect 
Promiſes, III 5.6, 7. If a plain ſimple Promiſe 
obliges in point of Conſcience, ibid. ſ. 9, &c. If a 
Promiſe without a Cauſe obliges, ibid. If all ſorts 
of Incommodities and Damages have the vertue of 
excuſing a Man from keeping his Promiſe, V. 12. 22. 
Promiſes of that which is already engag d to ſome 
other Perſon are null, II. 7.11. And thoſe which 
are made of another's Goods, 'or of what depends on 
another, 16. f. If every Promiſe includes the tacit 
Condirion, ſuppoſing the Things remain in the ſame 
S$'ate or Condition, V. 12. 20. The lawful Matter 


of Promiſes, III. 7. The different Cauſes which 
are capable of making them void, III. 6. 3, C. 
What acc-pration is neceflary to render them Irre. 
vocable, ibid. f. 15. If a third may accept a Pro- 
miſe, ib/4.9 5. If this acceptation may be made by 
Heirs, id. L 6. If a Man may add any burthenſome 
Condition to a Promiſe already accepted, ibid. C. 7. 
Of Promiſes made by the mediation of a Solicitor, 7b, 
ſ. 3, 4 Abſolute and Conditional Promiſes, III. 8. 1. 

Propagation; How Propagation of Mankind ought to 
be made, VI. 1.5. 

Propriety (of Goods) is a Moral Quality, I. 1. 16. IV, 
4 1. What it is, ivid. . 2. The different ſorts of 
Propriety, ib. ſ. 2. The End of the Eſtabliſhment of 
Propriety, II. 6. 5. In what ſenſe is is from Natural 
Law, IV. 4. 14. What Qualities a thing ought to 
have to be Capable of Propriety, ib. 5. 1. What Per- 
ſons are Capable of enjoying ſome Right of Propriety, 
ib, 4. 15. Duty as to the Propriety of Goods, 1b. 13. 1. 

Protector; He who makes himſelf Protector of a Crime is 
1 for the Damage which proceeds from it, 

Tx 

Prudence ; What it is, I. 2. 4. If it comes only from 
Experience, III. 3. 2. A Man ought always to act 
with Prudence, II. 4. 6. | 

Puniſhment; What it is, VIII. 3. 4. To what fort of 
Juſtice it relates, . f 5, To whom it belongs to 
inflict it, tb. ſ. 7. What is the End of it, 16. ſ. 8. It 
it hath place amongſt thoſe who live in the Indepen- 
dence of a Natural State, 16. ſ. 2. All ſorts of Sins 
are not ſubject to the human Tribunal, 1% f. 14. The 
Proportion of the Puniſhment to the Crime cannot be 
exactly determined, I. 2. 10. They do not inflict 
Puniſhment upon the ſame Crime twice, 161d. 9 6. 
What Rules a Man ought to follow in the preciſe 
Determination of the Nature and Degree of Puniſh. 
ment, VIII. 3. 23, Cc. A Man is not ſecure from 
Puniſhment, tho* he have repair d the Damage, III. r. 
6. If Punijbment can wholly be inflicted upon many 
Perſons who have concurrd in the ſame criminal 
Action, 10. f. 5. If Legiſlators are obliged to govern 
themſelves, in the Determination of Puniſhments, ac- 
cording to what the Law of War permits in the In- 
dependence of a natural Stare, II. 5. 17. The natural 
Puniſhments of Sin, ib. 3. 21. 


Q. 


Quality ; The different ſorts of Moral Qualities, I. 7. 
17. The particular Qualities of a Perſon are ſome- 
times a lawful Reaſon for pardoning him a Crime, 
VIII. 3. 17. 

Quantities; The different ſorts of Moral Quantities, 


Lis V4: 4. 
Rueſtions ; Why they make uſe of an Oath in Que- 
ſtions of Fatt, and not in Queſtions of lun, NW . 


2. 16. | 
Quitt; When a Debtor is quit, V. 11. 7. 
" 


Rahab ; If the did well to hide the Spies of the Iſraelites, 
and why, IV. r. 16. 

Rape; A Young Woman, to avoid a Rape, may kill 
him who endeavours to force her, II. 5. 11. Rapes 
ought nor to be permitted in War, VIII 6. 7. 

Rarity; It contributes very much to raiſe the Price of 
Commodities, V. 1. 6. 

Reaſon; How one knows if a Maxim be agreeable or 
not to Right Reaſon, II. 3. 13. Its Light can diſcover 
the Foundation of Natural Right, %. If its Max- 
ims alone impoſe any Obligation, . ſ. 20. The Uſe 
of Reaſon is abfolutely Neceflary to give a true Con- 
ſent, III 6. 3. 

Reaſon of State; What it is, VII. 9. 3. 

Reaſon of the Lam; What it is, V. 12. 20. 

Rebels; If a Treaty of Peace made with Rebels is valid, 
VIII. 8. 2. 

Recompenſe; What it is, I. 9. . When a Man has full 
Right ro demand a Recompenſc, 16.1. 3. There are 
Natural Recompenſes of Vertue, and Arbitrary Re- 


compenſes, II. 3. 21. 
> Ruge 
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R-ſugees; If one ought to give a Retreat to Refugees, 
III. 3. 10. If one is always oblig'd to deliver up thoſe 
which are accus'd of any Crime, VIII. 6. 12. 

R-faſal; The blameable Eaſineſs of thoſe who cannot 
give a Refuſal to any one, III. 5. 10. 

Regents; The Authority of the Regents of a Kingdom 
during the Inter-regnum, VII 7.8. 

Relapſcr; Frequent Relapſes aggravate a Crime, VIII. 
3 23. 

Nelgion; The Opinions contrary to Religion, II. 4. 4. 
The Sovereign may limat the Liberty of conſecrating 
certain —_ to the Uſe of Religion, VIII. 5. 4. 

Render; The ſenſe of that Maxim, That a Man ought to 
render to every one his own, ib. 3. 15. 

Rents; Appoinred according to the Price of Money, 

+ V. 7.12, See more in Hiring. 

Repentance; There is no true Repentance without Re- 
ſtitution of what a Man hath taken unjuſtly, III. 
X. 

Repreſentation ; What the Right of it is in caſe of Suc- 
ceſhon, and what is the Foundation of ir, IV. rr. 12. 
. hath no place in the Line of Aſcendants, ibid. 

13. 

R eprimanas ; Of an Equal to an Equal are not permitted 
but amongſt Friends, VIII. 3. — 

R-proaches of ſome Corporal Infirmity are abſurd and 
unjuſt, I. 5. 7. 

R epublick ; If all Alliances made with a Republick are 
real, VIII. 9. 6. Moſt important Maxims for main- 
raining a Republick, V. 7. 9 

Reputation; What Care one ought to have of his Repu- 
tation, II. 4. 9g. 

Reſervations ; (Mental) How ridiculous and abſurd they 
are, IV. 1.14. 

Reſiſtance ; Interpretative, or preſumed, Reſiſtance, I. 


4 10. | 

Retaliation; (Law of) If one ought always to follow it, 
VII. 3. 27. 

Retention ; The Riphe of it, V. 1. 6. 

Retreat; He who gives a Retreat to Evil-doers is as 
Guilty as they themſelves, I. 5. 14. If a Man may 
ſometimes fall upon his Sovereign for giving a Retreat 
to one who has injured him, VIII. 6. 12. 

Revenge; Simple Revenge is condemn'd by the Law of 
Nature, II. 4 12. ib. 5. 3. The Satisfaction which a 
Man finds in it, is but an imaginary Good, VIII. 
3. 19. How Ridiculous that is, that propoſes to it 
ſelf the Death of the Offender, :6.C. 23. Particular 
27 iS permitted in ſome States, and why, ib. 

9. 

Revenger; Why the Law of Moſes gave the Revenger of 
Blood Permiſſion to kill out of the Bounds of the 
1 him who had fled thither for Refuge, 

EF. 

Right; The Right of holding in Fee, IV. 8.3 Diffe- 
rent Senſes of the Term Right, I. 1. 20. The Senſe 
of the Maxim, That he who uſes his own Right does not 


injure any one, I. 5. 3. VIII. 3. 31. If one ought al- 


ways to grant others the ſame Right, that he has him- 
ſelf, III. 2.4. In what ſenſe Right is the ſtrongeſt 
Will, I. 6. 12. In what the transferring a Right con- 
ſiſts, IN. 5. 2, e. How the Right over Perſons and 
Things is acquired, ib. f. 4, Negative Right, IV. 9. 7. 
Perſonal or Real, VIII. 6. 4. Perfect and Imperfect, 
I. r. 19. #. 7. 7. In what ſtrict Right differs from 
Equity, ib. 2. 8. See more in Law. 

Riches; How one may ſeek Riches innocently, II. 


. 10. 
Rivers; The Uſe of Rivers ought to be Common, III. 
4 To whom they belong properly, IV. 5. 3. 
Additional Lands go ro them whoſe Banks Rivers 
augment, IV. 7. 11. If they improve in like manner 
private Eſtates, ib. ſ. 12. 

Rubbers; They are wholly infamous, VIII. 4. 5. If an 
Oath is Obligatory in Reſpe& of them, ibid. ſ. 5, Cc. 
III 6. 11. 

Rolhery; Amongſt whom it paſſes for an Honourable 
Profeſſion, II. 2. 10. 


8. 
Sacrifice ; What is meant by Sacrifice, V. 12. 7 


Sager; If Sages have Right of exacting to the Rigour, 
that thoſe which arc leſs Wiſe and Provident than 
2 ſhould put themſelves under their Directions, 

. : 

Sale; What a Sale is, and when it is accompliſh'd, V. 
5. 2, Of forc'd Sales, ib. 3. 6. Of thoſe where a 
Man runs a Hazard, ib. f 6. Of whole Sales, ibid. 
If in a Sale Men may deceive one another in Regard 
of the Price, 16. C 10, 

Salary; What it is, I. 9. 5. II. 3. 21. V. C. 1. If one 
may demand the Salary he had given for the Com- 
miſſion of a wicked Action, III. 7. 8. 

SanZion of the Law ; What it is, I. 6. 14. Penal San#i- 
ons are ſometimes Alternative, VIII. 3. 4. In what 
_ Sanction of Natural Laws conſiſts, I. 6. 14. 

T Wu 

Sat ii faction to Juſtice is not one of the Natural Ends of 
the Puniſhment of Crimes, VIII. 3 2. The falſe 
Notions of the Satisfa#ion of Jeſus Chriſt are contrary 
to Religion and Morality, II. 4. 4. 


Scandal ; (Receivd) What it is, I. 5. 3. 


Sciences ; Some are profitable, ſome curious, and ſome 
vain, II 4. 13. How one ought to ſtudy them, 14:4. 
Thoſe which teach a Science ought not to conceal any 
thing that has Relation to ir, IV. 1. 7. 

Schools (Publick) are Neceſſary in a State, VII 9. 4. 

School-maſter ; He has Right to uſe moderate Correction 
towards the Children, which are under his Direction, 
VIII. 3. 10. 

Scruples; How a Man ought to cure himſelf of them, 


4. ® 

Sea; Of the Dominion of the Sez, IV. 5. 5, Ce. 

Secret ; If one may diſpenſe with communicating ro 
others an innocent Secret and profitable to Mankind, 

III. 3. 2. Eſpecially when he has taken an Oath not 
to diſcover it, IV. 2. 10. | 

Seller; His Engagements towards the Buyer, V 5 5. 
He ought Faithfully to diſcover the Defe&s of his 
Merchandize, ib. 3. 2. See more in Buyer. 

Sentinel ; He is Reſponſible for the Damage occa- 
2 by Fire happening through his Inadvertency, 

5. 14. 

Separation; If that of Body and Goods, the Bond of 
Marriage till ſubſiſting, is conformable to Natural 
Law, VI. I. 22. 

Sepulture ; If one may refuſe Sepulture to thoſe that die 
inſolvent, V. 10. 12. 

Services ; Of innocent Profit, III. 3. 3. If one may 
exact Payment of one for Services which turn to the 

Advantage of many, V. 6. 4. Services done to a State 
by a Criminal, or even his Anceſtors, may ſometimes 
obtain him his Pardon, VIII. 3. 16. 

Servitude; If God is the immediate Author of it, VII. 
3. 3. Its Original and Extent of Powor that it gives 

to a Maſter, 10. f. 4. 

Sexes; Why God hath eſtabliſh'd the Difference of Sexes, 
V. 1. 2. There are ſome Foundations of Honour 
which are common to both Sexes, and others which 
are particular to one, VIII. 4. 12. 

Siege; If in a Siege one may pull down the Houſes of 
particular Men, 76. 5. 7. 

Signs; There are Natural Signs, and Signs of Infſtiru- 
tion, IV. 1. 2. Wherein Signs of Conſent conſiſt, III. 
6. 16. Without theſe, internal Action hath no Effect 
of Right, IV. 12. 8. 

Silence; In what a Man is oblig d to keep Silence, 16. 1. 7. 
When it is Criminal, id. and I. 5. 14. V. 3. 4 
How one ought to interpret the Silence of the Law, 
I. 6. 15. Long Silence is not ſufficient to make one 

reſume, that a Man abandons his Goods, or Righr, 
V. 12. 8 If upon the Silence of a Sovereign, one 
may preſume, that he ratifies a Treaty concluded 
without his Order, VIII. 9. 13. 

Simony; What it is, V. I. 5. | 

Sin; How many things include the Idea of Sin, VIII. 
3. 2. Why ir is compar'd to a Debt, 1. f. 5. If Sins 

of Weakneſs are truly Sins, I. 5.8. If all Sins are 


Puniſhable at a Human Tribunal, VIIL. 3. 14. The 
Limitation of that Maxim, That thoſe who induce 
others to Sin, ſin themſelves, ib. 6. 16. It the Natural 
Conſequences of Sin are inſtead of Puniſhments, 
Ib, 3. 4 a 


Sinner? ; 
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Sinners; Charity does not permit us to deſpair of Sinners 
Amendment without great Reaſons, VIII. 3. 10. 


Siſters; In what Order Siſters ought to ſucceed, IV. 


11. 17. 3 
Slavery, VI. 3. 3. In what its Inconveniencies conſiſt, 


Ib. f. 10. Whar is the Original of it, ib, f. 4,5. If 
there is any who is Naturally a Slave, III. 2. 5. The 
Condition of Slaves is vile and diſadvantageous in 
many States, VIII. 4. 6. In what Senſe they make 
a Pact of their Maſters Goods, VI. 3. 7. If one may 
do them an Injury, 1b. . 8. What is the Condition 
of the Children, ib. ſ. 9. What is the Foundation of 
the Obligation of a Slave made by War to his Maſter, 
ib. . 6. How a Slave is deliver'd from Servitude, 
ib. fo 11. If a Maſter is Reſponſible for the Damage 
caus'd by his Slave, III. r. 6. The Right of having 
the Service of another's Slave, IV. 8. 10. | 
Sciability is the Foundation of Natural Law, II. 3. 15, 
A Man is diſpenſed with for not practiſing the Laws 
of Sociabiliry toward them who violate em in regard 
to us, ibid. . 
Sucictie: ate Simple and Compound, VI. 1+ 1. Society in 
general which is betwixt all Men, muſt not be con- 
founded with particular, II. 3 17. How one ought 
to rule himſelf in the Diſtribution of Advantages 
and Charges amongſt Members of the ſame Society, 
I. 7. 9. Society may treat with one of its Members, 
as from a Particular to a Particular, ibid. In what 
Cafe one may lawfully renounce _— III. 11. 2. 
The divers Means of contracting a Society, V. 8. 
How they call its Parts, ib. 6. 2. Irregular Society, 
6. C 3. Univerſal, or of all Goods, ib. f. 4 How, and 
why Civil Society was eſtabliſhed, VII. I. 7. 
oem is a Sin contrary to Natural Law, VI. I. 4. 
5o/ders; If they be oblig'd upon Pain of Death, firmly 
to hold a Poſt, where they run the Riſque of Periſh- 
ing, III. 7. 5. VIII. 2. 4. If one ought to give ſome 
Salary, even to Citizens, when the State is Rich 
enough to make ſuch Expences, ib. ſ. 1. If a Soldier 
who in Exerciſing kills a Man undeſignedly is guilty 
of Homicide, III. 8. 7. 
den; Every Son muſt be preſum'd to be the Son of his 
Mother's Husband, IV. 11. 10. VI. 1. 10. | 
Soul; How it ought to be taken care of, II. 4. f, Ce. 
How one endamages another in Relation to his Soul, 
III. r. 3. The undeniable Poſſibility of irs Immor- 
tality, is ſufficient to fix any Man's Reſolution upon 
a vertuous Life, II. 3. 21. 
do vereiguty; The Duties of a Soverei in general, 
VII. 9. His Rights and Power, VII. 4. 2, &c. It's 
ealy for him if he performs his Duty to make him- 
ſelf obey'd and hd by the greateſt Parr of his Sub- 
jets, ib. ſ. 5, A Man ought to obey him rather than 
his own Farther, V. 12. 2, 3- In a Matter of Doubr, 
a Man ought always to preſume upon the Juſtice of 
his Orders and Enterprizes, VIII. 1. 7, How far his 
Power of ordaining * Value of ſorts of Money ex- 
tends, V. 1. 14. And of conſtraining his Subjects to 
make certain ſorts of Contracts, 1b. 3. 6. Of ruling 
Marriages, and of — and hindering Men to 
enter into this Engagement, VII. 1. 8. Of granting 
ro ſome particular Perſons, or certain Societies, the 
ſole Privilege of driving certain ſorts of Commerce, 
V. 7. Of pardoning Criminals, VIII. 3. 17. If he 
may uſe mental Reſervations, or innocent Diſſimu- 
lations, IV. 1. 17. He cannot, out of a meer Caprice, 
blot any of his Subjects with Infamy, VIII. 4. 9. 
Nor baniſh an innocent Subject, 1b. 11.6. And in 
what Caſe he is Reſponſible for the Injuries done by 
his Subjects, III. 1. 11. All Actions cannot be re- 
voked, I. 6. 6, 8, 10. See Princes, King. The Original 
and Foundation of Sovereignty, VII. 3. How many 
diſtinc Parts it includes, VII. 4. 1, Cc. Its com- 
mon and proper Subject, ib. 6. 4. If there is a real 
and perſonal Sovereignty, ibid. How far its Rights 
are Inviolable, 26. 8. The different manners of ac- 
quiring it, is. 7, And of poſſeſſing it, ih. 6.14. If there 
may be a Sovereignty which is but for a time, bid, 
ſ. 15. IF it receives any Taint by unequal Alliances, 
VIII 9. 4 The proper Character of Sovereignty, 
VII 6 1, Sc. Why, and in how many manners it is 
limited, 16. f. 9. 
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Subjects; Their Duties, See Citizens, If the State may 

o them an Injury, 10. 8. 2. The unjuſt Complaints 
that they ſometimes make againſt their Sovereign, 
ib. . 3. They can promiſe nothing to the Prejudice 
of him, III. 7. 11. Hew the Sovereign may deprive 
them of the Right they had gor by Conrad, V . 
10. 7. How they may have an Action at Law againſt 
their Prince, VII. 6. 2. VIII. io. 6. How far their 
Goods are in the Diſpoſal of their Sovereign, 1b. 5. 
1, Cc. The Diſpoſal of places amongſt them depends 
upon their Sovereign, 1b. 4- 23. If they may ſome. 
times reſiſt their Prince, VII. 8. 5. 

Succeſſor ; How he is oblig'd to the Contracts, Treaties, 
and other Engagements of his Predeceſſors, VIII. 9. 8. 
ibid. 10. The General Foundations of Succeſſions 
Abinteſtate, IV. I. 1, 2. Succeſſions by Heads, and 
Succeſhon by Pedigree, 36. 6. 12. and 11. 2. The diffe- 
rent Ways that Succeſſions are rul'd by the Civil 
Laws, ib. 18. Of Succeſſion to Patrimonial King. 
doms, VII. 7. 11. Of Succeſſion to Kingdoms eſta- 
bliſhed by the free Conſent of the People, and of the 
different ſorts of them, . ſ. 12, Cc. What ought 
to decide Diſputes in ſubje& of Succeſſion, liz. 


© vs. 

Suffrages ; Why Plurality of Suffrages carries a thing in 
Deliberations of Aſſemblies, 16. 2. 15. A Limitation 
of this Maxim in certain Aſſemblies, ib. . 16. Of a 
Caſe where the Suffrages are Equal, ib. ſ. 17. When 
one ought to join or ſeparate them, ib. [ 18. 

Superior; If one may ſometimes execute the Orders of 
a Superior, which are manifeſtly unjuſt, VIII. . 6, 
How a Superior may engage himſelf in Relation to 
the Goods and Actions of thoſe that depend upon 
him, III. 7. 10. 
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Talents are only Eſtimable as a Man makes good Uſe of 
them, VIII. 4. 12. 

Tax; How to order the Tax of Subjects, 16. 5. 6. 

Time; If Courſe of Time gives any Right, IV. 12. 7, 
The Effect of Time inſerted in a Promiſe, III. 8. 7, 
The Time of Truces, VIIL 7. 8. The Time ap- 
pointed for ſettling the Articles of Peace, 76. 8. 4. 

Terms; They ſignify nothing but by Inſtitution, IV. x. 3. 
There is a 2 and an acceſſory Signification of 
Terms, ib. f. 6. Every one may ſometimes forge new 
Terms, I. 1. 1. Two different Ideas, which one muſt 
diſtinguiſh in the Terms which relate ro Morality, 
ib, 2. 6. Of Terms which have many Significations, 


V. x2. 11, If one may ſometimes make uſe of parti. 


cular Terms, IV. 1. In a Contract the Terms ought 
ro be underſtood according to the Cuſtom of the place 
in which the Contract is made, ib. ſ. 6. 20 

Teſtament; What a Teſtament or Will is, 76. 10. 3. If 
one may in Conſcience make void a Will, where there 
is fome Formality wanting, . ſ. 8. If a Teſtament 
may be revok'd by the Teſtator, when there is a 
Clauſe intimating that every poſterior Teſtament ſhall 
not be valid, I. 6. 6. 

Theft, See Robbery. | 

Titles ; Diverſe remarks upon the Subject of Titles, 16. 
1. 18. If they of themſelves give a Prince Prece- 
dency above another Prince who hath not ſo proud 
Titles, VIII. 4. 19. 

Traytors ; If one may make uſe of them, ib. 6. 16. 

Tranſations; How far the Tranſactions of a Crime are 
valid, 16. 31. 

Transfugees ; If the Deſertion of Transfugees, true or 
feign d, is innocent, ib. 11. 5. If one may receive and 
make uſe of them, ibid. 

Treaty ; The Maxims of Prudence which one ought to 
follow in making a Treaty, III. 6. 9. If there is any 


need of making a Treaty about thoſe things ro which 


a Man is already oblig'd by Natural Law, IL. 2. rr. 
VIII. 9. 2. Treaties ought to be more inviolably ob- 
ſerv'd by a King than by a Common-wealth, TV. 2. 
17. If a Treaty of Alliance is renew'd racitly, VIII. 
9. 11. Of a Caſe where one renews many Treaties 
different in certain things, ib. . 8. If publick Trea- 
tics 
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ties made without the Order of the Sovereign are 
valid, 16. f. 12. 5 

Treaſure; To whom a Treaſure which is found, ought 
to belong, IV. 6 13. What publick Treaſure is, and 
who may diſpoſe of it, VIII. 

Toop; If one ought to give Paſſage to ſtrange Troops, 
III. 3. 5. One ought to give 3 to ſtrange 
Troops which are enrolled beyond fingle Pay, VIII. 
ih) | 
Truce; What it is, and how many ſorts there are of it, 
ibid. 7. 3. If there is any tacit Truce, ib. . 7. It 
leaves the Subject of the War, and the Pretenſions of 
the Parties ſubſiſt ing, ibid. . 5. What is permitted, 
or not permitted, during a Truce, ibid. ſ. 9. Of the 
Duration of a Truce, ib. ſ. 8. Of its InfraQtion, 76. 
I. 11. If che Enemy may retain Priſoners, thoſe who 
by Accident are found in their Territories after the 
time of the Truce is expired, ib. C. 10. 

Tutwrs ; The Uſe of Tutors, and the different ſorts of 
them, IV. 4 15. They have Power to uſe moderate 
Correction upon their Pupils, VIII. 3. 10. 

;-ant; If one may take up Arms to deliver Subjects 
from the Yoke of a ſtrange Prince who is become a 
Tyrant. 6. 6. 14. 

any; What it is, VII. 5. it. 


V. 


Lanquiſh ; By what one knows which vanquiſhes in a 
Combat, VIII 8. 5. 

A Valet cannot require that it may be permitted him 
traudulently to diſſipate his Maſter's Goods, V. 10. 3. 

tengeance; The Content which a Man finds in it is an 
imaginary Good, VIII. 3. 19. How forriſh and ri- 
diculous that is which propoſes to it ſelf the Death 
of an Offender, 16. f. 23. Particular Vengeances are 
permitted in certain States, and why they are, ibid. 
1. 11. Why the Law of Moſes gave a Revenger of 
Blood Permiſfion of killing out of the Bounds of 
— Aſylum him who had fled thither for Refuge, 

ll Gs, 

tue; What it is, I. 4. 6. The Proſit of it. II. 3. 19, 
The Practice of it is more eaſy than the abandoning 
ot it to Vice, 16. . 21. The Exerciſe of moſt Yirtues 
has much Liberty and Extent, I. 2. 10. No Virtue 
counſels any thing which engages to a Crime, VIII. 
3. 19. ; 

ice; What it is, I. 4. 6. It is equally diſhoneſt and 

8 II. 3. 10. Ir is more fatiguing than 

"irrue, ibid. ſ. 21, There are National Vices, I. 4 5. 

VIII. 3. 21. Whence the Horror which we have for 

tome ices from our Infancy proceeds, ib. 2. 6. What 

:5 the beſt way of noting up Vices, VIII. 3. 14. What 

dees one ought to leave unpuniſhed, ibid. 25. If the 

particular Y:ces of a Perſon authorize us to break our 

word with him, III. 6. 9. 

w; What a Ho is, and what Conditions are neceſſary 
to render it Valid, ibid. C. rs. IV. 28. Abſurd and 
+mpertinent Vom: don't oblige, bi. 2. 10. How one 
is diſpens'd with, and diſcharg'd of his Yows, by a 
Superior, ibid. ſ. 24 Fathers may annuMheic Chil- 
dren's Lom whilſt they are under Power, VL 2. 1. 

„tion . What it 7; oy 4. I. 

% of a thing, In what it conſiſts according to the 
Lawyers, IV. 8. 8. Uſe is the Maſter of Languages, 
vid. I. 6. 

JU wr; is Blameable, I. 7. 10. 

Y.:rp:r; How, and how far, an Uſurper's Orders oblige 
Subjects, during the Life of their legitimate Sovereign, 
VII. 8. 20. How his Empire may become Legitimate, 
10. 7.4. 16. 8. 9. How far his Actions, Contracts, and 
other Engagements are valid, after he hath been chaſed 
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Utility; There are two forts of it, II. 3. 10. Particulac 
eng = not the Foundation of Natural Law, tbid. 
10, Fc, | 

W. 


Wager ; How it is permitted, V. g. 4. 

War; What it is, L 10. 8. How many ſorts there are, 
ibid, and VIII. 6, 1. War Offenſive and Defenſive, 
what it is, 1b. . 3. Solemn and not Solemn, #6. C. 9. 
What End they ought to propoſe to themſelves in 
making War, :6.f. 2. Juſt Cauſes of undertaking it, 
10. . 3. The Juſtice of the Cauſes of War ought to 
be clear and manifeſt, ib, . 4. How far Adds of Ho- 
ſtility can be carried, ib. 6. 7. How far the Cuſtom 
eftabliſhed among Nations have carried the Licence of 
War, b. . 15. When it is that a Prince may under- 
take a War, VII 9. 13. Whether a Subject can with- 
out Crime bear Arms for his Prince in an unjuſt 
War, VIII. 1.8. In a Civil Society no particular 
Perſon has a Right to make War of his own Head, 
16. 6.8. How it is, that in a Treaty, theſe words 
(To make War) are to be underſtood, IV. 12. 15. 
Whether the Preſcription ought to run during War, 
ibid. C. 5. The diverſe forts of Alliances which have 
Relation to War, VIII. g. 3. 

Vater; If one may appropriate Water to himſelf, IV. 
5. 2. The Right of drawing it out of a Neighbour's 
Well, . 8. 12. Services for Running-warers, 75. {. 11. 
If one ought to let every one draw, III. 3. 3, 4. 

Widows Marrying before the time were noted with In- 
famy by the Roman Law, VIII. 4. 6 

Wil; What the Will is, I. 1. 2. Irs different Actions, 
ib, 4. 1. If a ſimple Declaration of our Will, in the 
favour of another, impoſes an Obligation upon us, 
III. 5. 5. When a Man may revoke his Wills, I. 6. 6. 
How many diſtia& Wills are united, VIL 2. 5. In 
what Senſe Men fay the Will is as Criminal as the 
Action, VIII. 3. 18. | 

Free-Will ; See Liberty. 

Wil or Teſtament ; See Teſtament. 

Witneſs; The Uſe of Witneſſes, III. 6. 16. Their Du- 
ties, V. 13. 9. What Witneſſes are receivable or re- 
fuſable, ib. Whence it comes that there muſt be Two 
at leaſt, ibid, The Oath which they take, IV. 2. 20. 
They ought to tell what they know even without an 
_ when they are required by the Magiſtrate, 
ib. 1. 20. 

W 2 How they ought to be regarded in the World, 

T 

Women ; The Brightneſs of their Husband's Honour re- 
flects _ them, . ſ. 12. Thoſe that ſell their Fa- 
vours fin doubly, V. 1. 5. If it is againſt Natural 
Law, That one Woman ſhould have many Husbands, 
or that Women ſhould be common, VI. r. 15. If one 
ought to permit Strangers to marry Wives in his 
Country, III. 3. 13. If one can ſwear that a Woman 
is not with Child, IV. 2. 2. 

Young Women ; Thoſe that let themſelves be debauch'd 
cannot complain that their Gallants do em an Injury 
properly fo call'd, III. 7. 8. How one ought to in- 
demnify a Young-woman he has abuſed, 7614. 1. 10. 
A Young-woman cannot demand when ſhe marries, 
that ſhe may grant any Favours to any other than her 
Husband, V. 10. 3. She who is married againſt her 
Will is nevertheleſs oblig'd to be True to her Huſ- 
band, I. 6. 17. 

Worſhip ; God himſelf allows one in a pooling Nrceſſity 
to (ufvend the Actions of his Worſhip, VIII 3. 18. 

Writings; They are the moſt ſure Signs of Conſent, 
III. 6. 16. What is the Force of Obligations by 
Writings, V. 3. 6. 

iVriting-Maſters ; They ought not to debaſe themſelves 
in writing Scandal, V1. 
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